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PREFACE 

TO  THE  PEESENT  EDITION. 


The  four  years  which  have  elapsed  since  the  publication 
of  the  last  edition  have  not  been  very  fruitful  in  judicial 
decisions  on  the  rules  for  interpreting  statutes.  But 
the  Courts  have  given  important  judgments  on  recent 
statutes  which  entrust  -toX-Departeients  of  Government 
functions  of  a  judicial  or  quasi- judicial  character,  and 
have  had  to  determine  the  extent  to  which  such  statutes 
have  rendered  administrative  departments  independent 
of  judicial  control  as  to  the  interpi-etation  of  the  statutes 
in  question  (see  p.  14). 

There  have  also  been  some  important  decisions  on 
the  reasonableness  and  certainty  of  byelaws  and  regu- 
lations and  the  sanctions  for  breach  thereof  (pp.  278, 
293,-297).  And  the  constitutions  of  Canada  and  its 
Provinces  and  of  the  Australian  Commonwealth  have 
been  the  subject  of  further  judicial  consideration 
(pp.  440,  441,  444). 

The  effect  of  statutes  on  the  legality  of  contracts  has 
been  further  discussed  with  special  reference  to  the 
clauses,  now  growing  common,  which  prohibit  "con- 
tracting out"  (pp.  246,  258,  477):  and  reference  is 
made  to  the  numerous  decisions  as  to  the  limitations 
placed  on  the  powers  of  municipal  and  trading  cor- 
porations by  the  statutes  under  which  such  duties  or 
powers  arise  (pp.  229,  264,  265). 
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vi  Preface  to  the  Present  Edition. 

Hobbs  V.  Mayor,  6fc.  of  Winchester  (p.  469)  is  an 
important  pronouncement  on  the  question  when  the 
existence  of  mens  rea  is  an  essential  element  in  the 
breach  of  a  statute. 

With  respect  to  the  general  rules  of  construction, 
little  that  is  new  has  been  decided.  But  in  interpret- 
ing colonial  statutes  and  usages  the  Judicial  Committee 
seeks  to  avoid  the  application  of  purely  English  juridical 
notions  (p.  426). 

Perhaps  one  of  the  most  important  rules  to  be  kept 
in  view  in  the  interpretation  of  statutes,  even  though 
the  administrative  departments  of  State  show  certain 
signs  of  encroaching  on  the  functions  of  the  judiciary, 
is  that  "express  enactment  shuts  the  door  to  further 
implication"  (p.  249),  and  that  the  Courts  must  not 
be  astute  to  discover  ambiguities  in  order  to  avoid  the 
inconveniences  or  even  the  injustice  of  novel  legislation 
( Wrigglesworth  v.  R.  (1910),  27  T.  L.  R.  154,  Channell,  J.). 
Another  is  that  interpretation  of  statutes  should  be 
sympathetic,  and  not  hostile — i.e.,  should  be  based  on 
the  idea  of  furthering,  and  not  of  thwarting,  the  inten- 
tions of  the  law-giver  if  they  be  clear,  even  though  the 
expression  of  the  intention  may  be  defective  or  the 
intention  itself  contrary  to  current  prejudices  with 
respect  to  justice  or  ethics. 

The  labours  of  Lord  Watson  and  other  members 
of  the  Judicial  Committee  in  the  interpretation  of 
the  Canadian  Constitution  are  a  markedly  successful 
example  of  intelligent  and  sympathetic  dealing  with 
complicated  and  diiBcult  legislation. 

W.  F.  CRAIES. 

3,  Temple  Gakbens, 

IQth  February,  1911. 
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PUBFAOE  TO  THE  EDITION  OF  1907. 


The  original  text  of  Mr.  Hardcastlb  has  been  so  much  altered, 
and  so  much  has  been  added,  in  the  successive  editions  prepared 
by  the  present  Editor,  that  the  present  edition  is  more  accurately 
described  as  being  founded  on  Hardcastle.  So  much  of  the  valu- 
able material  of  the  original  edition  as  has  been  preserved  in  the 
present  text  is  included  in  square  brackets. 

Two  new  chapters  have  been  added  in  Book  II.,  dealing  more 
fully  with  subordinate  legislation  (c.  III.)  and  colonial  legislation 
(e.  IX.).  Reference  has  been  more  freely  made  to  colonial  deci- 
sions, which  are  yearly  growing  in  importance,  particularly  in 
Australia,  Canada,  and  India.  At  the  end  of  Appendix  0.  (p.  625) 
is  given  a  list,  made  as  complete  as  has  been  found  possible,  pi 
Colonial  Interpretation  Acts .  The  Appendix  of  words  (B)  has  been 
increased  by  adding  recent  decisions. 

It  is  hoped  that  the  labours  of  the  Author  and  Editor  will  supply 
some  clues  to  the  intricacies  of  the  statute  book  and  a  sufficient 
collection  of  judicial  guides  to  its  interpretation. 

But  it  is  difficult,  if  not  impossible,  to  indicate  beforehand  any 
cut  and  dried  method  of  determining  the  exact  meaning  of  any 
statute.  So  many  conflicting  energies  go  to  the  making  of  a  statute 
that  it  is  not  surprising  to  find  incompleteness  of  expression,  incon- 
sistencies of  wording,  and  even  uncertainty  of  meaning  and  inten- 
tion. The  most  that  can  be  done  is  to  indicate  the  canons  of 
construction,  i.e.,  the  presumptions  which  incline  the  balance  in 
favour  of  a  reasoned  and  methodical  interpretation,  unless  some 
special  wording  or  indication  of  intention  rebuts  and  counterbalances 
their  weight. 
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viii  Preface  to  thv.  Third  Edition. 

Parliament  is  said  to  be  omnipotent,  and  that  it  is  capable  of 
dealing'  with  curious  matters  will  be  seen  from  the  subjoined  speci- 
men of  an  eighteenth  century  preamble: — "And  whereas  it  has  been 
customary  for  the  Rector  of  the  Parish  of  Eckington  aforesaid  for 
the  time  being,  to  keep  and  maintain  a  Boar  for  the  Use  and  Benefit 
of  the  said  Parish  And  whereas  an  Organ  hath  lately  been  erected 
in  the  Parish  Church  of  Eckington  aforesaid,  and  uo  Annual  Salary 
being  provided  for  the  Organist  thereof,  and  the  said  Parishioners 
being  desirous  to  abolish  and  set  aside  the  aforesaid  Custom,  and  to 
appropriate  an  Annual  Money  Payment  to  the  Organist  for  the 
time  being  im,  lieu  thereof"  (35  Geo.  3,  c.  100,  private).  The 
marginal  note  is:  ''Rector  exempted  from  keeping  a  Boar,  on  pay- 
ment of  an  Annual  Sum  to  the  Organist  " 

W.  P.  0. 

Becemher,  1906. 


PREFACE  TO  THE  THIED  EDITION. 


The  changes  effected  in  this  Edition  consist  in  the  main  in  the 
addition  of  authoritative  decisions  given  since  1892  as  to  the  canons 
of  interpretation,  and  in  the  excision  of  older  decisions  of  less  autho- 
rity or  value.  The  Appendix  of  words  judicially  interpreted  has 
been  revised  and  increased,  and  the  Appendix  of  short  titles  has 
been  enlarged  by  the  addition  of  the  bulk  of  those  created  by  the 
Short  Titles  Act,  1896,  and  of  the  popular  titles  of  numerous  Acts. 
The  Interpretation  Act,  1889,  has  for  convenience  of  reference  been 
inserted  in  Appendix  G. 

W.  F.  C. 

December,  1900. 
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PREFACE  TO  THE  SECOND  EDITION. 


In  preparing  this  Edition  the  Editor  has  had  the  great  advantage  of 
the  Author's  Notes  up  to  the  year  1885.  The  method  and  arrange- 
ment of  the  first  Edition  have  in  the  main  been  followed,  but  very 
considerable  additions  and  alterations  have  been  made,  in  order  to 
bring  this  Edition  up  to  date,  and  to  include  the  substance  of  the 
many  important  decisions  given  since  1879  with  reference  to  statutes, 
so  that  this  Work  might  be  made  as  far  as  possible  a  complete  book 
of  reference  on  the  subject  of  statute  law. 

The  Interpretation  Act,  1889,  has  done  much  to  simplify  the 
language  and  facilitate  the  interpretation  of  statutes;  but  its  practical 
and  far-reaching  efEect  is  not  yet  fully  realised.  An  endeavour  has 
been  ijiade  in  this  Edition  to  show  how  far  the  Act  alters  or  adopts 
pre-existing  rules  of  construction,  and  also  to  deal  with  the  effect 
of  Consolidation  and  Eevision  Acts.  The  Author's  Appendix  of 
Words  judicially  and  statu tably  construed  has  been  much  enlarged; 
but  neither  time  nor  space  permitted  the  Editor  to  make  the  Ap- 
pendix a  complete  dictionary  of  statutory  terms.  The  second 
Appendix,  of  popular  and  short  titles,  is  new,  and  intended  to  meet 
a  need  which  the  Editor  has  often  himself  experienced,  but  which 
will  now  be  satisfied  to  a  great  extent  by  the  Short  Titles  Act,  1892. 

For  the  Table  of  Contents  in  the  first  Edition  has  been  substi- 
tuted a  table  of  contents  at  the  head  of  each  chapter;  and  the  Index 
has  been  reduced  in  bulk  and  simplified.  The  date  of  each  case  is 
inserted,  to  facilitate  reference  to  sets  of  Reports  not  specified  in 
the  text  or  Table  of  Cases. 

W.  F.  C. 

July,  1892.  

PREFACE  TO  THE  FIRST  EDITION 
OF  HARDCASTLE  ON  STATUTORY  LAW. 


The  present  treatise  was  jointly  projected  by  my  friend  Mr.  Edward 
Jenkins,  M.P.,  and  myself,  about  nine  years  since.  Shortly  after 
that  time  my  friend  relinquished  his  practice  at  the  Bar  for  other 
pursuits,  literary  and  political,  and  thenceforward  the  task  of  col- 
lecting and  comparing  authorities  devolved  upon  me.  I  am,  there- 
fore, solely  answerable    both    for    the    form    and    matter    of    this 

compilation. 

HENEY    HARDCASTLE. 

August,  1879. 
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ADDENDUM. 


To  note  (»)  on  p.  382,  add  the  followmg  paragraph  : — 

As  to  the  exemption  of  property  acquired  under  the  Territorial  Forces  Act, 
1907,  for  use  as,  and  used  for,  residence  by  officers  of  the  territorial  forces,  see 
Wixon  T.  Thomas,  (1911)  1  K.  B.  43. 
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1677  ^^""^ 

29  Chaa.  2,  o.  3  {Frauds)  ...  .52,  82, 

102  ».,  362  n. 

s-  4 82,  91 

s.  6     623,536 

*s.  17 512 

o.  7  (Lwd's  Say)    .  .422,  475,  516, 
556,  599,  605 
1688 

1  "Will.  &  Mar.   (seas.   1  Ruff- 
head),  0.  18  (Toleration)    . .   483 
c.  21  {Clerk  of  Feaee),  a.  5     . .   335 

e.  30  (Mines)    323,  386 

1691 

3   &  4    Will.     &   Mar.    0.    11 

f^Poor)    171«.,  601 

•c.  14  (Fraudulent  Devises),  o.  2.  201 
1694 
5  Will.  &  Mar.  0.  6  (Mines)    ..   323, 

1695  ''''  ''' 

*7  &  8  Wm.  3,  0.   4  (Corrupt 

Practices) 242 

1698 

10  Will.  3,  0.  22  (10  &  11  Will. 

3,  0.  16  Ruffhead)  (Infant).     92 

1699 
12  &  13  Will.  3,  c.  2  (Settlement) 

384  ». 
1705 

4  &  5  Anne.  c.  3  (4  Anne,  0.  16, 
Ruffhead)  (Pleading),  s.  19..    79, 
415 
1706 
6  Anne,  0.    6  (5  Anne,  c.   14, 
Ruffhead)   (Duke  of  Marl- 

horoui/h)    342 

*6  Anne,  c.  16  (6  Anne,  c.   14, 

Ruffhead)  (Game) 88,  474 

1709 

8  Anne,   c.    18   (Landlord    and 

Tenant) 557,  584 

*e.  21  (c.  19,  Ruffhead)  (Copy- 
right)     133  «.,  188,  404,  407 

1710 

9  Anne,  c.  14  (Gaming),  a.  1  . . .   550 

1712 
*13  Anne,  0.  16  (12  Anne,  atat. 

2,  c.  16,  Ruffhead)  ( PsMry).  331 
]  Geo.  1,  Stat.   2,   0.    5  (Riot), 

f.  7  35  ». 

1719 

*6  George  1,  0.  5  (Ireland)  415 

c.  29  (Shrewsbury  Estates)   . . .  501 

1722 
9  Geo.  1,  0.  19  (Lotteries)  . . ,  .408  «. 


FAOE 


362 


A.D. 

1725 
12  Geo.  1,  e.  29  (Barratry,  ^e.), 

0.  38  (Looat),  s.  2   ....'.*.!."].'  198 
1728 

2  Geo.  2,  «c.  22  {Insolvents) ....  366 

0.  25  (Perjury)     364 

1729 

*3  Geo.  2,  0.  27  (Insolvents) 366 

1734 

8  Geo.  2,  0.  13  (Copyright)    461 

*c.  2i  (Set-off) ; 366 


1735 
*9  Geo.  2,  0.  18  (Expiring  Laws 

Continuance)     364 

*c.  36  (Mortmain).. is,  397V423,  653 

1736 
*10  Geo.  2,  ^,.  28  (Plays) 241 

1737 
11  Geo.   2,   c.   19    (Distress  for 

Pent),  8.  3 68  «.,  467 

0.     22     (Grain    Exportation), 
s- 4     332  m. 

1738 
*12  Geo.  2,  0.  36  (Imports),  a.  1.  476 

1739 
•13  Geo.  2,  0.  28  (Impressment), 

8-5    335 

1740 
•14  Geo.  2,  0.  1  (Exports)  ,. . .  182  n. 
*o.  34  (Expiring  Laws  Continu- 
ance)     366 

1743 

17  Geo.  2,  i>.  3  (Poor)    80 

c.  38  (Poor  Relief),  a.  4  . .  335,  546 

1744 

18  Geo.  2,  0.  30  (Piracy),  aa.  2, 

3    332  ». 

1745 

19  Geo.  2,  0.  35  (Zoca?)     373 

1746 

20  Geo.  2,  0.  ii  (Vales  and  Ber- 

wick), 8.  3    413 

1747 
*21  Geo.  2,  u.  33  (Insolvents)   . .   366 


1760 

24  Geo.  2,  0.  23  (Calendar)    605 

*o.  ii  (Discharged Soldiers),  R.  I.  664 

1751 

25  Geo.  2,  c.  6  (Wills)    193,  203 

0.  36  (Disorderly  Rouse),  s.  11.     52 


*  Repealed  enactments  are  indicated  ty  an  asterisk. 
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1753 

26  Geo.  2,  o.  14  {Jtatiees'  Clerks), 

s.  1    249 

•c.  33  (Marriage),  s.  1      263 

1764 

27  Geo.  2,  o.   16  {Courts  of  Re- 

quest), s.  2 63  «. 

1765 
*29  Geo.  2,  o.  28  (Expiring  Laws 

Continuance)     366 

1756 
*30  Geo.  2,  e.  24  {False  Pretences)   140 

1767 

31  Geo.  2,  c.  22  {Pension  Duty)..  573 

1768 

32  Geo.  2,  0.  28  {Bettors) 174 

1769 

33  Geo.  2,  c.  14  {Bankers,  I.)  . .  172, 

203 
1764 
*4  Geo.   3,    0.    33    {Bankrupts), 
s.  4    126 ». 

1765 
ft  Geo.  3,  0.  26  {Isle  of  Man) . .  199  ». , 
221,  415  n. 
1766 

6  Geo.  3,  c.  12  {America) 428  »., 

430 
*o.  53  {Treason),  a.  1      97 

1767 

*7  Gteo.  3,  0.  7  {Indemnity) 60 

c.  Zl  jThames)     337 

c.  38  (Copyright) 461 

(Ixiii.)  (Local)  171  «. 

1770 
10  Geo.  3,  o.   51  (Entail,   S.), 

s.  12 257 

0.  114  (Canal) 122 

1771 
*ll  Geo.  3,  c.  29  {City  of  London)  552 

1772 

12  Geo.  3,   u.    11    (Royal  Mar- 
riages)     266,  394,  479 

1773 

13  Geo.   3,  0.   21   (British  Sub- 

jects), 8.  3     198 

0.  64  [Game,  S.),s.i 646 

0.  63  (India)    289  ». 

*c.  78  (ffighways)    371 

ri.  24 367 

a.  64 371 

s.  81   367 

Sohed 196 

c.  81  (Commons),  s.  3 543 


A.D.  PAOB 

1774 

14  Geo.  3,  u.  48  (Insurance,  Life)  415 
c.  78  (Insurame,  Fire),  s.  83 . . 

411,  487 
c.  83  (Quebec),  s.  11  .  .423«.,  428«. 

1776 
16  Geo.  3,  c.  28  (Canal)    492 

1777 
*17  Geo.  3,  0.  26   (Life  Annui- 
ties), B.  S 90 

0.  66  (Carriers,  $c.)    452 

c.  57  {Copyright)     461 

1778 

18  Geo.   3,  u.   12    (Taxation  of 

Colonies)    430 

19  Geo.  3,  c.  44  (J!foneonformists) 

8.4 493  «. 

1781 

21  Geo.   3,  0.  49  (Lord's  Day), 

8.  1    541 

1782 

22  Geo.  3,  u.  45  {Souse  of  Com- 

mons), 8.  9    577 

*c.  47  (Lottery) 369 

*e.  53  (Ireland) 415 

1783 

23  Geo.  3  (Burghclere  Commons) .     44 
e.  47  (Canal)    122 

23    &   24   Geo.   3,  c.   39   (Irish 

Act)    264  M. 

1786 
*25  Geo.  3,  c.  61  (Taxation),  s.  4.  380 
*o.    72   (Linen    Duty),  ss     33, 
34 142 

1786 
•26  Geo.  3,  c.  38  (Bristol  Court  of 

Requests)  171 

*c.  41  (Fisheries,  ^c),  8.  17    ..   335 
u.  108  (Local) 383 

1787 

27  Geo.  3,  c.  6  (Land  Tax) 337 

1788 

28  Geo.  3,  o.  31  (Irish  Act) 156 

*o.  48  (Chimney  Sweepers),  a.  4.  177 

1791 
31    Geo.    3,   0.  IxTiii.    (Canals, 

Lancashire)     136  n. 

1793 
33  Geo.  3,  o.  13  (Acts  of  Parlia- 
ment Commencement) ....  56,  192, 
314  ».,  343  ».,  348 

1794 
*34  Geo.  3,  o.  68  (Shipping),  8S. 

15,  16   256 


*  Regaled  enactments  are  indicated  by  an  asterisif. 
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1795 

35  Geo.  3,  o.  73  {MaryUhone), 

8.  195  696 

1796 

36  Geo.  3,  o.  7  [Treason)   449 

*o.  8  {Sedition) 363 

0.  9  {Passage  of  Grain),  s.  6 . .  332  «. 
c.  62  (Legacy  Duty),  ss.  6,  22.  579 

1797 

37  Goo.    3,    u.    70    {Mutiny), 
8-3     332  «. 

c.  123  {Unlawful Oath),  s.  7  .  332  n. 

1798 

38  Geo.  3,  c.  5  [Land  Tax)    ....   556 

s.  4   548 

8.  26 186,  549 

u.  18  [Local  Inclosure)     198 

1799 

39  Geo.    3,    c.    79    [Unlawful 
Society),  s.  15   143,  363 

1800 
39  &  40  Geo.  3,  o.  xlvii.  [London 

Docks),  s.  6 549 

0.  67  [Union  with  Lreland)     . .   415 

art.  i 271 

art  iv 572 

0.  98  [Accumulations) 397 

*e.  99  {Pawnbrokers),  s.  23 '241 

1801 
41  Geo.  3,  c.  90  {OrouM  Debts), 

8.9     40,51 

c.  105  [Witnesses  on  Petitions).  200 

1802 
*42  Geo.  3,  0.  38  [Beer  Duty)  . .    383 
u.  119  [Gaming) 559 

1803 

43  Geo.  3  c.  59  [Bridges) 371 

*c.  99  [Taxes)    79,  512 

u.  WS  {Gifts  for  Churches)     ..   329 

*o.  122  {Income  Tax),  a.  2 512 

c.  161  [Souse  Tax),  Sohed.  D. 
No.  4   596 

1805 
45  Geo.  3,  c.  xoii.  [Local) 591 

1806 

*46  Geo.  3,  o.  U  [Exports)  ....  308 

*o.  139  [Excise)     383 

o.  1 684 

1807 
47  Geo.  3,  c.  XXXV.  [Sandwich 

Court  of  Requests)    486 


Statutes.  Ixxx-v 

A-D.  PAOB 

1808 
48  Geo.  3,  u.  66  [Mouse  Tax)   . .  649, 

597 
0.  76  [Burial  of  Drowned  Per- 
sons), s.  1     587 

c.  106  [Acts  of  Parliament  Ex-" 
piration)    70 

1811 
51    Geo.    3,    c.    115    [Gifts  for 

Churches),  B.  2     124 

*c.  126  [Westminster  Elections).  520 

1812 
*52  Geo.  3,  c.  16  [Frame  Break- 
ing)         45 

*o.  i7  (Peace  Preservation)  ....     45 

c.  49  [Custom  House) 62 

u.      104      [Unlawful     Oaths), 

8.  8     332  «. 

c.  oxli.  [Tolls) 485 

0.  150  [jfedicine  Stamps)    ....   516 
0.  156  [Escape),  a.  i     332  «. 

1813 

*53  Geo.  3,  o.  33  {Customs) 367 

•c.  105  {Customs) 357 

0.  127  {Church  Courts)    521 

*o.  152  {Westminster  Elections).  484 

1814 

64  Geo.  3,  <^.  68  [Proctors),  s.  10.  678 

u.  84  [Quarter  Sessions) 262 

u.   oxxiv.    [Tktrnpikes,    Local), 

s.  28 602 

0.  159  [Sarbours)    576 

1815 

65  Geo.  3,  o.  91   [Criminal  Law 

Costs,  Dublin) 372 

c.  137  [Poor  Belief),  s.  5  . . . .   663 
c.  184  [Legacy  Duty),  8.  7  . .  121  m. 

8.  37 400 

Sched 187,  398,  400 

0.  194  [Apothecaries),  s.  20  . .  476 

1817 
57  Geo.  3,  c.  6  [Treason),  a.  5.  .332  «. 

0.  26  [Mouse  Tax),  s.  1 598 

c.  93  [Distresses) 283  «. 

1818 
68  Geo.  3,  u.  45  [Church  Build- 
ing), e.  70     584 

*o.  51  {Workmen's  Wages)  ....   452 

1819 

59    Geo.    3,   c.    x.    {Turnpike, 

Local)    367 

0.  12  {Poor) 201 

0.    xxii.    {Manchester    Sigh- 
ways)    44 

0.  zxxiz .  {Local  Poor  Act)    . .   338 
*o.  69  [Foreign  Enlistment  .  .4,  100, 

114 


*  Repealed  enactments  are  indicated  by  an  asterisk. 


Digitized  by  Microsoft® 


Ixxxvi 


Table  of  Statutes. 


A.D.  EAQB 

1820 
60  Geo.  3   &   1   Geo.   4,  o.  1 
{Criminal  Procedure),  a.  4  .  .332  ». 

1822 

3  Geo.  i,  c.  39  [CognoviU),  fl.  2. .   461 
*c.  55  [Metrop.  Police),  8.  21  . .   584 

0.  Iviii.  (Rochdale) 698 

1823 

4  Geo.  4,  e.  1*  [Indemnity)  ....   194 
*c.    34    (Master   and    Servant), 

s.  3     472  ». 

u.  .60  (Lotteries)   423 

0.  76  (Marriage),  as.  16,  78  .  253  «. 

♦c.  94  (Spirit  Duly),  8.  131     . .   478 

c.  96  (JHew  South  Wales) .  .400,  438 

1824 

5  Geo.  4,  0.  83  (Vagrants)    422 

8.3     684,604 

0.  113  (Slave  Trade),  8.  35    . .    143 
5    Geo.    4,    c.    cxiv.    (Local 
Bridge) 171  rt. 

1825 

6  Geo.  4,  *o.   16  (Bankrupts), 

8.  49 171  «. 

88.  82,  136   218 

c.  50  (Juriex),  s.  20    . .  .• 651 

*o.  80  (Spirit  Duty),  s.  115     . .   478 
0.  81  (Excise  Licences),  o.  2   . .   532 

88.  25,  26 478 

0.133  (Apothecaries)  ,8.4....    364 
0.  olxx.  (Arundel  Port) 184 

1826 

7  Geo. 4,0. 46  (Country  Bankers), 

8.9  307 

c.    64    (Criminal    Procedure), 

8.  21    5.S  «. 

0.  0x1.  (Waterworks),  s.  27  .  362  «., 
516 

1827 

7  &  8  Geo.   4,  u.  28  (Criminal 

Procedure),  b.  10 152 

8.  14  475  n. 

*c.  29  (Larceny),  8.  6  604 

*o.  31  {Hundreds) 504  n. 

1828 

9  Geo.  4,  0.  14  (Lord  Tenterden's 

Act),  s.  1 356 

8.  6    532 

8.6    451 

8.  10 356 

c.  16  (Nullum,  tempus)    422 

*c.  31  (Criminal  Law),  o.  7     . .  548 

8.  27 545 

*c.  61  (Alehouses) 204,  371 

S8.  1,  2  350 

s.  14    180 

s.  27   287 

Sohed.  C 614 


A.D.  ^AOB 

1828 

9  Geo.  4,  0.  83  (Australian  Courts) 

260,  422,  423 

1829 

10  Geo.  4  (Unlawful  Assemblies, 

I.),G.  1 364  «. 

V.  44  (Metrop.  Police),  •>.  9  .  .321  n. 

1830 

11  Geo.  4   &   1  Will.  4,  0.  47 

(Debts  Beeovery),  88.  6,8..   635 

*o.  49  (Excise),  s.  1 344 

0.  68  (Carriers),  a.  1 570 

0.  70  (Law  Terms),  ».  8  .  .389,  390 
8.9 447 

1831 
*1  Will.  4,  0.  21  (Prohibition, 

%c.),  a.  1 655 

u.  22  (Evidence  on  Commission), 

8.  10 572 

*1  &  2  Will.  4,  0.  11  (Queen  Con- 
sort)    385 

0.  32  (Game),  s.  3   474 

8.  27 546 

a.  40 646 

0.  lii.  (Local),  a.  83 161  ». 

c.  37  (Truck),  8.  3 572 

8.  23 572 

a.  25 604 

0.  Ixxvi.  (Coal  Dealers),  a.  85  .  673 

1832 

2  &  3  Will.  4,  0.  46  (Franchise), 

a.  26 576 

a.  27  616,  597 

s.  36 657 

0.  Iv.  (Highways,  Local) ....  171  n. 

0.  Ixxiviii.  (Bristol  Siots)..bOi  n. 

0.  66  (Custom  House) 62 

c.  71  (Prescription),  88.  2,  3  ..378, 
523,  526,  584 

a.  4    664 

8.  8 451,585 

u.  100  (Tithes,  $c.) 104 

1833 

3  &  4  Will.  4,  u.  15  (Dramatic 

Copyright),  s.  1  538 

0.  27  (Limitation)    131  ».,  170 

8.  1   522,  566 

c.  42  (Civil  Procedure) 313  n. 

ri.  3    456  n. 

B.  7   80 

aa.  30,  31 344  ». 

c.  73  (Slavery)  286 

0.  74  (Fines  and  Recoveries)  . .  340 

a.  33 116 

a.  38 536 

0.  90  (Lighting  and  iratching).  566 
0.  98  (Bank  of  England),  a.  7.  331 


Repealed  enactments  are  indicated  by  an  asterisk. 
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1834 

4  &  5  Wm.  i,  0.  10  [Twmpikes).  365, 

366 

0.  22  [Apportionmettt] 414  n. 

u.  i&[CentralOriminalCourt).  125». 
0.  ilv.  [Borough  Market)  ....   485 

0.  76  (Foor) 164 

8.  38 528 

8.  39 338,  339 

a.  54 594 

1835 

5  &  6  Will.  4,  c.  41   [Gaming)..   650 
c.  50  [Highways),  s.  1    371 

8.  21 519 

o.  27 566 

88.  35,  46 596 

8.  36 667 

s.  65 570 

s.  78 171  ». 

8.  86     514 

o.  54  [Marriage) .  .\%&,  394  «.,  594 

0.  60  [Slave  Trade)  143,  144 

0.62  [Statutory  Declarations)  .  164 
*o.  76  [Municipal  Corporations), 

o.  2   631 

a.  32 591 

8.  68 563 

a.  102    '226 

8.  142   139 

Sched 46  «. 

1836 

6  &  7  wm.  4,  1^.  32  [Building 

Societies)    366  n. 

a.  Z1  [Bread),  s.  i     89  h.,  543 

c.  71  [Tithe)    669 

c.  96  [Parochial  Assessments)..  516, 

582 

c.  103  [Municipal  Borough) .  ,413  «. 

c.  106  [Stannaries)    446  «. 

1837 

7  WUl.    4    &    1    Vict.    c.    26 

[Wills) 361  «.,  407,  536 

8.  2     193  K. 

88.  9,  10    407,  517 

s.  18 407 

8.  20 585 

o.  21 590 

88.  24,  27 360,  361  n. 

*c.  33  [Post-office  Manageinent) .  156 
0.  45  (Parish  Notices),  s.  2  . . .     80 

*c.  55  [Sheriff's  Fees)  336 

*o.  85  [Criminal  Law)    145,  310 

1838 
1  &  2  Vict.  0.  ii.  [Milton  Paving, 

^c.),  8.  5 598 

0.  110  [Judgments) 422 

8.  13 189,  698 

8.  14 625 

88.  14,  15 566 

s.  17 237,  555 

No.  XXV.  (India)    541 


A.D.  FAGB 

1839 

*2  *  3  Viot.  o.  12  [Publishers), 

8.  4    143 

0.  xxxiii.  [Sighways,  Local) . .  69 

*o.  37  [Usury),  s.  1 331 

0.  47  [Metrop.  Police),  e.  54  . .  559 

8.  60  (7)    336 

0.  71   [Metrop.   Police  Courts), 

8.  40 646 

0.  Ixxx.  [Sidmouth  Market]  . .  306 

1840 

3  &  4  Viet.  c.  xxvi.  [Monmouth- 
shire Ironand  Coal  Co.), a. 1.  306 

c.  61  [Beerhouse) 98 

8.  1    582 

8.  15 573 

u.  65  [Admiralty  Court),  a.  6..  665 

u.  86  [Church  Discipline)    , .  136  «., 

166 

8.  20 569 

c.  Ixxxvi.  [Boyal  Naval  School), 

8.  3 673 

0.  97  [Railways) 298 

u.   113  [Ecclesiastical  Commis- 
sioners)    126 

1842 
6  &  6  Viot.  0.  35  [Income  Tax) .  81 «., 
169,  170,  412,  506, 
516,  662,  684,  599 

».  2    586 

ti.    60,   Sched.    A.,   No. 

III.,  L-.l 548 

8.  61 516,  522,  658,  581 

8.  73  246  «. 

8.  100   ....621,  839,  544,  579 

a.  146   579 

Sched.  A 245  «.,  581 

Sched.  E 540,  579 

*c.  39  [Factors),  a.  6    168 

0.  45  [Copyright) . .  188  ».,  313,  408, 
628 

88.  2,  13   671 

a.  3   560 

a.  18 572 

a.  24 519 

a.  26 628 

c.  47  [Customs),  a.  69 575 

0.  56  [Pailways),  s.  6     552 

u.  97  [Local  Acts)     486,  528 

u.  98  [Prison),  a.  18    341 

6  Vict.  No.  17  [Insolvency — Nev> 
South  Wales  and  Victoria), 
a.  39 126 

1843 
6  &  7  Vict.  0.  18  [Franchise), 

a.  17 591 

8.  76 562  «. 

a.  100   240 
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1843 

6  &  7  Vict.  0.  36  {Art  XJnion), 

s.  1     591,  603 

u.  37  (New  Parishes),  88.9, 15.  540 

0.  68  (Theatres)    241  ». 

s.  2  666 

0.  73  (Solicitors),  8.  2 226,  691 

a.  28 679 

..36 226 

s.  37 617,  636 

*c.  76  (Extradition),  s.  1     574 

e.  79  (Sea  Fisheries)   372 

*o.  94  (Foreign  Jurisdiction) . .  125  n. 
1844 

7  &.  8  Vict.  c.  12  (Copyright), 

B.  19 404,  681 

u.  32  (Bank  Charter) 618 

s.  11 654 

u.  101  (Foor),  a.  2   .  .188,  685,  591 

8.  60 447 

B.  76 414 

u.    113   (Joint    Stock  Banks), 

8.  13 273 

No.  22  (British  Guiana)   460 

1846 

8  &  9  Vict.  0.   10   (Bastards), 

8.  3* 645 

0.  18  (Lands  Clauses) .  .63,  136,553 

s.  1    219 

B.  2   596 

8.  3   548 

a.  7   384 

8.  9   554 

ss.  22,  24 366 

88.  49,  63 648,  689 

8.  68 653 

s.  92 560 

88.  93,  94 205 

s.  127    595 

8.  128    598 

8.  133    696 

c,  20  (Sailways  Clauses)  ....  8,  63, 
196,  220 

8.3     210,213 

88.  6,  16    206,  653 

B.  13 220 

8.  32 686 

8.  46 154,  619,  580 

S8.  60,  61 215  «. 

8.  63  457  «. 

a.  68 234 

8.  77  160,  662 

a.  90 698 

a.  97 598 

sa.  104,  106    32  «. 

B.  109    298 

8.  112    198 

a.  138   577 

c.  xxT.  (Boddam  Sarbour)     . .   486 
0.  33  (Railways  Clauses,  S.)  , .    176 

8.  49 677 

a.  70 562 


A.D.  PAGB 

1846 

8  &  9  Vict.  0.  83  (Foor,  8.)  ....   176 
*o.  100  (Lunacy),  s.  44    669 

c.  106  (Real  Froperty)    329 

c.  109  (Gamimg),  a.  li    ..362,477 

u.  113  (Evidence),  a.  1    290 

8.  3    40,  63«.,  482 

a.  5  63  ». 

0.  118  (Inchsure),  a.  16 569 

0.  clxix.  (Canat),  s.  104     ....   572 

1846 

9  &  10  Viot.  c.  66  (Foor),  a.  1. .   585 

a.  2 346«. 

u.  93  (Fatal  Accidents)   . .  194,  408, 
427 

*o.  96  (County  Courts) 5S5 

s.  128  638 

8.  139  370 

1847 

10  &  11  Viot.  0.  14  (Markets  and 

Fairs  Clauses),  a.  13    ..567,  690 

c.  15  (Gasworks  Clauses)   ..63,  221 

c.  17  (Waterworks  Clauses)    ..    63, 

149,  562 

a.  29 580 

8.  43 231 

u.  27  (Harbour  Clauses),  s.  74  .  236 

u.  89  (Town  Folice  Clauses)    . .    63, 

638,  547,  568,  592 

0.  9b  (Copyright)     430 

0.  cxzix.  (Bristol  City),  a.  35.  516 

1848 

11  &   12  Viot.  0.  12   (Treason 

Felony) 124 

•o.  14  (Borough  Folice)    309 

0.  21  (Indian  Insolvency) ....  418  «. 
c.  42  (Indictable  Offences) . .  165, 562 

8.  17 650 

a.  32  413  «. 

0.  43  (Summary  Jurisdiction), 

8.  1     186,  662 

a.  11 356 

a.  26 151 

a.  35 592 

*c.  63  (lfuisancesReinovat),B.2i.  250 

0.  olxiii.  (City  of  London) ...    341, 

506,  663 

1849 

12  &  13  Viot.  0.  14  (Distress  for 

Rates)    45 

c.  46  (Quarter  Sessions),  8.  11 .  669 
u.   92   (Cruelty  'to   Animals), 

8.  2 17,637 

0.  103  (Poor),  8.  16 601 

*o.  106  (Bankruptcy)    147 

8.  66   126  «. 

88.  133—138    206 

a.  137    129 

8.  142   419 


*  Repealed  enactments  are  indicated  by  am  asterisk. 
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I8S0 
•13  &  14  Viot.  0.  21  [Interpreta. 

tion) 485 

s.  1    314»».,  363«. 

8.  2  24,  213 

s.  3 53,  196 

8.  6 336  «.,  372  «.,  373 

s.  6     346  ». 

8.  7 47,  63,  65 

0.  60  (2Vi«<ee«),  sb.  2,  23  ....   591 

s.  6    316 

*o.  61  {Countt/  Courts),  s.  11  ..  369 

s.  13 273 

8.  14 269 

1851 

14  &  16  Viot.  0.   28   (Common 

Zodging-houses)     107,  524 

0.  36  (^o!M«  Tax) 549,  563 

0.  xciv.  (Mining  Cuttoms) ....  488 

0.  99  (Evidence),  s.  14    63  «. 

0.  100  (Criminal  Procedttre), 

B.  24 53».,  57 

8.  30 169  ».,  211  n. 

1852 

15  &  16  Viot.  c.  66  (Fha/rmacy) .  674 
*o.  57  (Election  Petitions),  s.  4  .  514 

as.  9,  10  146 

0.  72   (New  Zealand  Conaiitu- 

tto»),  s.  58     435  «. 

c.  76  (Common  Law  Procedure), 

a.  223* 286  ». 

*o.  83  (Patents),  s.  20 521 

8.  26 594 

c.  85  (Burials)     679 

0.    oliv.    (Sighways,    Local), 

s.  27 696 

u.  olTii.  (Waterworlis),  s.  46..   516 
0.  olx.  (New  River  Co.) 23 

1853 

16  &  17  Vict.  0.  xxii.  (Water- 

works), 8.  79    584 

0.  34  (Income  Tax),  ss.  1,  2  . .   564 

x.  2,  Sched.  D 401,  644, 

579 
0.  41  (Common  Lodging-houses) 

107,  524 

0.  61  (Succession  Duty)  ..169,  398, 

412,  413  «.,  427  ».,  611,516,  516 

8.  2   593 

s.  15 511 

8.  17 Ill 

*o.  97  (Limatics),  s.  87    568 

o.  112  (Dublin  Carriages), 

8.  26 182,  193 

c.     113    (Common    Law    Pro- 
cedure, I.),  a.  135   117 

u.  119  (Betting)  ..181  n.,  322,  574 

0.  137  (Charitable  Trusts)  ....   541 

8.  17 695 


A.D.  pioj. 

1853 

16  &  17  Viot.  c.  137  (Charitable 

Trusts),  B.  62    183,  604 

8.  66 522 

1854 

17  &  18  Viot.  0.  31  (Railway  and 

Canal  Traffic)    214,578 

a.  7    556,565,588 

•o.  36  (Bills  of  Sale)     84 

0.  60  (Cruelty  to  Animals),  s.  3.  537 

0.  82  (Lancaster  Chancery),  o.  8.  556 

0.  102  (Corrupt  Practices),  a.  2.  112 

*o.  104  (Merchant  Shipping). .166  n., 

207 

8.  2   212 

8.  103   644 

8.  172   238 

B.  189   198 

8.  191    249  ». 

8.243     307  «. 

8.  267    409 

0.  113  (Mortgages)    426  n. 

1855 

18  &   19  Viot.  0.  43  (Infants), 

8.  1   601 

0.   55  (Victoria   Constitution), 

8.  35 633 

*o.  108  (Coal  Mines),  8.  9    117 

u.  120  (Metropolis  Management)  638, 
566,  689 

8.  72 236 

8.  76 604 

a.  106    650 

8.  141    341 

8.  250   670 

*o.  121  (Nuisances  Removal)    ..  140 

*o.  122  (Metrop.  Building) 614 

8.  19 551 

8.  72 670 

88.  83,  85,  Sohed.  7   692 

0.     124     (Charitable     Trusts), 

8.  29 242  «. 

0.  128  (Burials),  a.  9 516 

19  Vict.  0.  3  (Canadian  Act)     . .  46 

1856 
19  &  20  Viot.  0.  16  (Cent.  Crim. 

Court)     126  ». 

0.  56  (Exchequer,  S.),  a.  24. .383  n. 
0.  60  (Mercantile  Law  Amend- 
ment), a.  6    546 

0.  Ixx.  (Scottish  Drainage,  ^e. 

Co.)  492 

u.  72  (Bankruptcy,  8.),  s.  102.  419 

c.  104  (New  Parishes),  a.  14..   540 

*o.  108  (County  Courts),  s.  2   . .   370 

*o.  120  (Settled  Estates),  s.  14. .   197 

8.  16 274 


*  Repealed  enactments  are  indicated  by  an  asterisk. 
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1857 

20  Viot.   0.   19  {Extra-parochial 

Places),  8.  1 80 

*20  &  21  Vict.  c.  14  (Joint  Stock 

Company),  s.  27 Ill 

e.  43  (Summary  Jurisdiction), 

8.  2    255 

88.  4,  6 383  n. 

0.  60  (Bankruptcy,  I.),  8.  268..  419 
0.    83    (Obscene    Publications), 

8.  1    464 

c.  86  (Matrimonial  Causes) .  A10  n. 

8.  22 530 

o.  23 511 

o.  27 188  ». 

o.  31 261 

d.  32 568 

u.  olvii.  (Mayor's   Court,  Lon- 
don), 3.  8 601 

1858 
*2l   &  22  Viot.  0.  27  (Chancery 

Court)   372 

0.  90  (Medical)    396,  418  »., 

419  «.,  574 
c.  xoii.  (Mersey  Docks,  ^c.), 

8.  230    599 

88.  284,  285 505 

*c.  98  (Local  Government),  s.  12.  574 

8.  29  289  H. 

u.  106  (India) 125 

0.  cxlix.  (Clyde  Navigation)  . .    155 

1859 

22  &  23  Vict.  0.  21  (Queen's  Re- 

membrancer), 8.  26 127 

u.  26  (Superannuation),  8.  2  . .     31 

0.  32  (Police),  8.7    ; 309  «. 

0.  35  (Law  of  Property),  a.  32.  351 

0.  49  (Poor) 632 

c.  61  (Matrimonial  Causes), 

8.5 172,679 

s.  35 302 

1860 

23  &    24  Vict.   u.   26   (Lodging 

Souses,  I.)    107  «.,  524 

e.27(MefreshmentJJouse),B.G.  641 

c.  34  (Petition  of  Sight)     383 

0.  38  (Law  of  Property),  s.  12.  350 

c.  125  (London  Gas) 221,  341 

o.  127  (Solicitors),  s.  26 591 

s.  28    683 

u.  136  (Charitable  Trusts) 16 

c.    144   (Matrimonial   Causes), 

s.  7   524 

*c.  151  (Mines) 469  ■«. 

1861 

24  &  25  Vict.  0.  10  (Admiralty), 

s.  5   666 

8.6   521 

8.7 127,176 


A.D.  PAGE 

24  &  25  Vict.  u.  65  (Poor),  s.  1 . .  586 

8.  3 633 

0.  67  (Indian  Councils)    439 

*c.  75  (Municipal  Corporations), 

8.  4    203 

*c.  96  (Criminal  Law,  Repeals), 

310  ». 

u.  96  (Larceny)     139  «.,  456 

8.  1 600,601 

».  24 473 

o.  29 168  «. 

B.  70 580 

s.  85 168  «. 

8.  90 542,  660 

s.  91 462 

8.  100 455  n. 

0.  97  (Maliciotit  Damage),  a.  51.  560 

8.  62.. 464m., 468,  679 

c.  98  (Forgery),  ss.  13— 16..  102 ». 

8.  20  151,  533 

88.  27,  28 102  m. 

a.  38 25 

8.  65 414 

u.  99  (Coinage  Offences),  a.  1. .   551 
c.  100  (Offences  against  the  Per- 
son)      310  n. 

8.  6    652 

8.  7 211m. 

8.  11 145 

S8.  14,  15 -.     25 

o.  44 648 

o.  46 473 

ss.  65,  66 467  «.,  543  n. 

s.  67     ..170,  394b.,  464,  560 

s.  68 667 

0.      109      (Salmon     Fishery), 

8.  21     a4  «. 

c.  114  (Wills),  8.  1 407  «.,  573 

c.  133  (Land  Drainage) 669 

*c.  134  (Bankruptcy),  s.  64     . .   Iii6 
o.  192  . .   208 

25  Viot.   No.    1    (Crown  Lands, 

S.S.rr.),  a.  13    573 

1862 
25   &   26  Vict.   c.   20    (Sabeas 

Corpus),  8.  1     544 

*c.  36  (Liquor  Licences,  S.),. . .     86 

u.  68  (Copyright) 194 

88.  1,  4 617,  538 

a.  6     458,475 

8.  11 628 

*o.  89  (Companies) 207,  404,  406 

s.  4     512,546 

8.  26 606 

a.  27 630 

a.  51 625 

o.  79 656 

88.  80,  82 630 

B.  123     412  «. 

s.  163    588 

s.  199    620 


Repealed  enactments  are  indicated  by  an  asterisk. 
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1862 

25  &  26  Viot.  c.  102  {Metrop. 

Management)    . . .  .538,  666,  689 

s.  77 570 

8.  98 669 

26  Viot.  No.  9  (Real  Ftoperty, 

N.S.W.)    258 

1863 
*26  &  27  Vict.  0.  29  {Corrupt 

Praclieea  JPrevention),  a.  7. .  146, 
147,  169,  562 
0.  84  {Colonial  Law  Confirma- 
tion)     436  «. 

V.  87  {Trmtee  Savings  Bank), 

8.  14 336 

0.  92  {Railways),  a.  3 697 

c.  112  {Telegraphs) 692,  596 

0.     118     {Vompaniet    Clauses), 
s.  14 577 

1864 

27  &  28  Vict.  u.   114  {Improve- 

ment of  Zand) 569 

c.  121  (Railways),  s.  4     275  n. 

1865 

28  &  29  Vict.  c.  48  {Royal  Courts 

of  Justice)     199 

c.  U.  {East  London  Railway), 

e.  128    112 

ti.    63    {Colonial    Laws    Vali- 
dity) ....  302  «.,  320  «.,  433 

a.  1    433 

8.2     418».,  434 

.      8.3 76«.,434 

s.  4    435 

o.  5    435 

8.6    41 

8.  7     436  m. 

c.  83  {Locomotims) 377 

*c.  84  {Prison,  S.) 371  «. 

*c.  86  {Partners),  s.  1 449 

c.  104  {Crotvn  Suits),  s.  57.. 121  n. 
c.  121  {Salmon  Fishery),  8.  3. .   600 

c.  126  {Prisons),  b.  37     183 

c.  ccc]xiY.{Pontypool  Railway)  534 
Act  X.  (Indian  Succession) ....  328 
No.    272     {Juries,     Victoria), 
88.  37,  38 310 

1866 

29  &  30  Vict.  c.  19  {Oaths)  ....  147, 

323,  513,  691 

c.  37  {Sops),  8.  5    643 

0.  39  {Exchequer  and  Audit), 

a.  14 391 

*c.  41  {Public  Sealth) 140 

c.  42  {Life  Insurance) 415  n. 

^^.  l\5  {Straits  Settlements)    ..   429 
c.  cclxjuii.  {Glasgow  Police)  . .  208, 

209 


A.D.  FAOE 

1867 

30  &  31  Vict.  c.  3  {British  North 

America) 87,  161,  376,  396, 

417,  432,  439,  536,  678 

a.  91   440,  441 

8.  92 440,  441,  564 

8.  101    441 

8.  108    441 

8.  109    686 

0.  6  {Metropolitan  Poor) ,  s.  67 . .  1 72  ». 

c.  69  {Mortgages) 426  «.,  532 

c.  90  {Revenue),  8.  1    546 

u.  102  {Franchise),  8.  3  (4).  .98,  582 

8.  6  (2) 682 

c.  127  {Railway  Companies), 

as.  3,  4 625 

88.  12,  17 677 

a.  23 549 

*o.  131  {Companies),  a.  26.  .227,  527, 
638,  664 

8.  40 548 

0.  134  {Metrop.  Streets)   ..623,  592 

c.  142  {County  Courts) 138  «. 

*8.  11 684 

31  Viot.  u.  36  {New  Brimswick), 

8.  4    551 

1868 

31    &    32   Vict.    0.    5     {Metrop. 

Streets) 335 

0.  29  {Medical)    396 

0.  37  {Evidettce),  as.  2,  3 281  w. 

0.  45  {Sea  Fisheries)     372,  526 

0.   48    {Representation  of   the 
People),  S.),  88.27,  28....189n. 

o.  50  {Prison,  S.) 371  «. 

u.  71  {Coimty  Courts),  a.  3     . .  186, 

624 

88.  9,  10,26,  31..328k.,329». 

c.  72  {Promissory  Oaths)    ....   323 

0.  84  {Entail,  S.)    257  n. 

c.  89  {Inclosure),  a.  1 195  «. 

u.   102   {Representation  of  the 

People),  s.  7 329  m. 

0.  ovi.  {Gaslightand  Coke  Co.)  .  221, 
540 

0.  110  {Telegraphs),  s.  8     584 

c.  116  {Larceny),  a.  1 462,  528 

c.  119  {Railways),  o.  16 214 

a.  19 576 

8.  22 234 

8.41 676 

0.  121  (Pharmacy),  88.  1,  15..  162, 
688 

a.  17 588 

...  122  (Poor),  B.  33     528 

0.  125  (Parliament),  s.  3    620 

8.  26 577 

0.    cxxx.    (Salford    Hundred 
Court),  m.  6,  7    621 


Repealed  enactments  are  indicated  by  an  asterisk. 
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1869 

32  &  33  Vict.  c.    14   {Excise), 

a.  19 120  m.,  550,  560 

c.  19  (Stannaries),  s.  4  . .  ..446  n., 
661 
0.  24  {Newspapers,  Sjc.)   ....  143  n. 
*o.  27  {Wine  and  Beer-houses), 

s.  8     371,372 

c.  40  {Poor),  B.  1     260 

u.   41    {Poor  Hate  Assessment 

and  Collection)  329  «. 

.;.  42  {Irish  Church) 77  ». 

I!.  43  {Diplomatic  Service),  s.  3.  587 

s.  7   536 

u.  46  {Administration) 205  n. 

K.  51  {County  Courts),  s.  2    . .  185, 
547 
*o.    55    {Municipal    Elections), 

s.  9     123,  189 

0.  62  {Debtors) 174,  533 

8.6     517,525 

s.  23 332  «. 

B.  27 129 

0.   67   {Valuation  Metropolis), 

8.  2    616 

0.  68  {Evidence),  s.  3 259 

*c.  70  {Animals  Diseases),  a.  75  .  234, 

468 

*c.  71  {Bankruptcy) 147,  208  n., 

414,  418 

a.    7    419 

a.  39 565 

a.  64 170 

c.  1Z  (Telegraphs)    596 

*o.  83  (Bankruptcy),  a.  15 672 

No.  I.  (India) 347 

No.    360    (Victoria—  Lanct), 
s.  98 102  M. 

1870 

33  &  34  Vict.  0.  14  (Naturalisa- 

tion)   379,  408  ». 

B.  12 281 «.,  282  ». 

s.  17 526,  636,  547 

*29  (Licmsing),  s.  14    358,  627 

0.  30  ( Wages),  b.  1  . .  167,  588,  604 

o.  36  (Apportionment),  a.  2   . .  360, 

637 

8.5     625,698 

u.  62  (Extradition) 418  «.,  430 

a.  3 26,  575 

B.  6     283  k. 

B.  7   536 

8.26 547 

0.  57  (Gun  Licences),  s.  7  . . . .  602 
c.  71  (Clerical  Disabilities)  .,27dn. 
V.  76  (Elementary  Education), 

B.  3    571 

as.  83,  84 281 «.,  282 

Sehed.  2 530 


A.S.  FAOE 

1870 

33  &  34  Vict.  o.  78  (Tramways).  299 

8.  33  238  «. 

a.  48 291  «, 

0.  90  (Foreign  Enlistment)   .  .34  »., 
395  «.,  418  ». 

s.  8    114«.,  212 

a.  30 114  «.,  212,  590 

*c.  93  (Married   Women's  Pro- 
perty)       123 

*o.  97  (Stamps) 124  «. 

s.  3    689 

88.  18,  19,  20 227 

a.  59 613 

Sohed 462,  633 

•c.  104  (Companies) 417 

1871 

34  &  35  Vict.  0.  21  (Catuida) .  A^i  n. 
u.  31  (Trade  Union),  b.  3 686 

s.  7  681 

0.  41  (Gas) 221 

c.  43  (Church  of  EnglamC),  s. 
29 240 

0.  70  (Local  Government),  a.  5  . 

281  ».,  282 

*o.  79  (Lodgers'  Goods)    250 

a.  1   593 

c.  87  (Sunday  Observance) ....  623 
•o.  91  (Judicial  Committee),  a.  1 .  86  n. 

1872 

36  &  36  Vict.  0.  15  (Parks)   .  .284  n. 
c.  19  (Paeijic  Islanders  Protec- 
tion)    280  ». 

x=.  Zi  (Ballot) 256,257 

c.  62  (Education,  S.) ',   540 

*c.  76  (Coal Mines)    .... 243,  469  ». 

1.  77  (Metalliferous  Mines).  .469  n. 

c.  91  (Borough  Funds) 260,  411 

c.  93  (Pawnbrokers),  a.  13  ..241  n. 

8.  39  89,  593 

0.  94  (Licensing)  a.  3.  ,465  «.,  686, 
596 

a.  10  666 

o.  13 116,  470,  573,  594 

B.  14 115 

B.  16 114,  594 

a.  17 546,  694 

8.43 287  «. 

8.46 98 

a.  76 371 

1873 
36  ak  37  Vict.  c.  38  ( Vagrant), 

a.  3  568 

u.  48  (Railways),  s.  28 140 

u.  60  (Extradition) 418  «.,  430 

8.7     526,536 

c.  66  (Judicature)   28,  544 

8.  19 569 

8.  25 355 

8.26(6)     611,617 


BepeaUd  enactments  are  indicated  by  an  asterisk. 
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1873 

36  &  37  Viot.  0.  66  (Judicature), 

8.  25  (H) 301  rt.,  356 

B.  45 329 

8.  47 530,  565 

8.  49 646 

8.  100  571 

0.  71  {Salmon  Fishery),  s.  39. .  633 
8.  62 683 

e.  88  {Slave  Trade),  a.  2  .  .600,  602 
•c.  91  («.  i.  iJ.) 372 

1874 

37  &  38  Viot.  c.  15  {Gaming)   . .   322 
*c.  35  {S.  L.R.),  s.  2 372 

c.  49  {Licensing),  8.  10*., 519,  665 
8.  17*  550 

0.  57  (Limitation)    344  ».,  584 

8.  1     313  «. 

u.  62  (Infant)    .  .23,  246,  516,  602 

o.  78  (Vendor  and  Purchaser), 

8.  2    46 

c.  85  (Public  Worship  Segula- 
tion),  8.  9 648 

No.  II.  (India)   134 

1876 

38  &  39  Vict.  u.  38  (Canadar— 

Copyright)    432  ».,  434  ». 

*o.  40  (Municipal  Elections), 

8.  13 139 

*c.  50  (County  Courts),  a.  6 127, 

517 

s.  10 329 

c.  63  (Canada) 432  «. 

c.  65  (Public  Eealth) . . 26,  209,  222, 
504,  538,  589,  590,  592 

8.4     569,604 

a.  17 535 

8.  29 232  «. 

8.  47 567 

8.  62 604 

8.91 667 

8.  114   640 

88.  116,  117 469 

s.  149     592,  602 

8.150     377,566 

8.  157  ..211,  289  «.,  592,  605 

8.  174(1) 69,99,  105 

88.  182—187    294 

B.  186   290 

a.  187 295  «. 

a.  188 289  «. 

a.  193   242 

8.  204    553 

».  211     667,661 

a.  246   517 

a.  256   594 

8.257   533 

8.268    209 

a.  272   574 

B.276   569 

8.308 248,646 


A.D.  PAGE 

1875 

38  &  39  Vict.  0.  63  (Adulteration) 

476  «. 

8.  25 604 

*o.  66  (S.  L.  R.) 221,  323 

c.  77  (Judicature)    28 

8.  4   113 

s.  10 349,  383 

a.  17 285 

c.  87  (Land  Transfer) .  .1S9  ».,  618 
c.  90    (Employers   and    Work- 
men)   166  «.,  566,  606 

8.3 623 

8.  4  307,  523,  537 

B.  10 660 

a.  13 687 

*o.  91  (Trade  Mark),  8.  10....   264 
*o.  94  (Offences  against  the  Per- 
son), 8.  3 102  «. 

(N.  S.  Wales  Lands),  a.  31   ..   167 

1876 

39  &  40  Viot.  0. 10  (Royal  Titles)  271 
c.  %6  (Customs)    324«. 

a.  43 446  M. 

8.  101    599 

8.  151    430 

88.  188,  189 102  ». 

88.  268,  272 451  «. 

a.  289   416  n. 

a.  %\  (Poor  Law) 23 

s.  34   571,  573 

a.  36 672 

u.  75    (Rivers    Pollution    Pre- 
vention)        468 

88.  3,  20   692 

a.  7    689 

c.  79  (Elementary  Education), 

8.  34 30 

8.  46 281«.,  282 

1877 

40  &  41  Vict.  0.  16  (Removal  of 

Wrecks)    659 

c.  21  (Prisons),  a.  4     659 

a.  61 281 «.,  282  ». 

a.  67 624,  559 

e.  XXX.    (Middlesborough    Im- 

prooement)    574 

u.  34  (Real  Estate  Charges) .  .426  »., 
541 

c.  42  (Fisheries) i 372 

0.  53  (Prisons,  S.),  a.  58  ..  .281  »., 
282  «. 

8.  72 371  ». 

c.  56  (County  Officers,  ^c,  I.)  .  629 
u.  eoxxxv.  (Metropolitan  Street 
Improvement),  8.  33. . .  .118,  316 

1878 

41  &  42  Vict.  li.  15  (Revenue), 

a.  12 576 

8.  13 620,  537,  679,  697 


fte^ealed  enactments  are  indicated  by  an  asterisk. 
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1878 

41  &  42  Vict.  0.  19  {Matrimonial 

Catms),  s.  3     579 

0.  26  (Frmehise),  s.  5    539 

c.  31  {Bills  of  Sale)     513 

B.  4    660 

o.  6    517 

s.  8   566 

s.  10 586 

c.  32  {London  Suildinga),  a.  16  .  691 

0.  33  [Dentists)  ..162  ».,  534,  592, 

598 

0.  39  {Fisheries),  s.  11    67 

0.  49  [Weights  and  Measures)  ,  297, 
380 

ss.  25,  27,  48 606 

s.  26 642,  605 

s.  70 581 

c.  73  [Territorial  Waters) 67, 

395  «.,  402,  437 

c.  77  [Highways),  s.  13  ..569,  686 

8.  23 641,  542 

1879 

42  &  43  Vict.  o.  19  {Inebriates), 

s.  3   547 

0.  21  {Customs),  8.  10 102  «. 

0.  32  [Arrm))    677 

0.  49  (Summary  Jurisdiction), 

B.  16 297 

s.  31 ■ 566 

8.  39 63».,  218 

8.  46 52 

s.  49 606 

*c.  64     {Artizans'     Dwellings), 

8.  22 447 

c.  c:LCMi\i.[Preventimof  Floods), 

8.  23 515 

[Customs,  N.  S.  W.)  433 

1880 

43  Vict.     No.    3    {New    South 

Wales) 292 

•o.  8  {Artinans'  Dwellings) ....   447 

43  &  44  Vict.   0.  9  {Greenwich 

Time) 163,  698 

c.  36  (Wild Birds) 25  «. 

0.  42  {Employers'  Liability)  . .    10, 
166  «. 

B.  1   522,  582,  599,  606 

B.  4    569 

B.  7  533,  566 

a.  8    587 

c.  47  {Ground  Game)    246,  567 

0.  cxxxviii.     {Sathmines,    ^e. 
Water) 487 

44  Vict.  No.  3  {N.  S.  W.  Stamp 

Duties)  400,  438 

44  Vict.  0.  25  {Canadian  Act) . ,  391  ». 

1881 

44'  &  46  Vict.  0.  40  {University 

Elections,  S.),  s.  2    189  «. 


A.D.  FAQE 

1881 

44  &  45  Vict.   u.   41    {Convey- 
ancing)   32,  364 

8.  2   656 

s.  6   364,  446 

0.  51  {Wild Birds) 26  «. 

e.  58  {Army) 677,  593 

8.  94 526 

8.  104   526 

s.  143   540 

•o.  59  (S.  i.  iJ.) 383 

*c.  61  [Sunday  Closing,  Wales), 

s.  1  350,  596 

0.  69  [Fugitive  Offenders)  .  .361  «., 
430 

8.  21 601 

[New  Zealand  Lotteries) 437 

1882 

45  &  46  Vict.  u.  9  [Documentary 

Evidence)   50,  61 

B.  2    40,  63  «. 

8.  4   280  «.,  281  n. 

0.  22  [Boiler  Explosions)  ..98,  167, 
210 
*o.  25  {Prevention  of  Crime,  I.), 

s.  15 366 

0.  38  {Settled  Land)    556 

s.  2     512,589 

8.  18 :   541 

B.  66 526 

s.  58 342 

c.  39  {Conveyancing),  8.  2 446 

c.  43  {Bills  of  Sale) 23,  243  «., 

244,  512 

s.  7    582 

88.  8,  9 513 

c.  60  [Municipal  Corporations) . 

310,  324  n. 

».  23 293,  295  «.,  296 

B.  124    290 

88.  162—169    582 

s.  230   695 

c.  56  {Electric  Lighting).. 592,  596 
0.  61  {Bills  of  Exchange).. 66n.,  326 

88.  1,  64,  89     566 

s.  2   664 

a.  7  (3) 643 

as.  8,  73,  76     566 

B.  20 649 

B.  75 528 

a.  82 531 

3.  92 695 

0.  73  {Ancient  Monuments)    . .  669 
c.  75  {Married    Women's  Pro- 
perty)   8,  23,  330,361 

aa.  12,  16 462 

i;.  ocxxii.  {Metropolitan  Street 
Improvement),  8.  2   ...  .118,  316 


*  Repealed  enactments  are  indicated  by  an  asterisk. 
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1883 

46  Viot.  No.  17  (N.  S.  W.)....   436 
46  &  47  Vict.  c.  3  {Explosives) . .   395 

u.  18  (Municipal  Corporations), 
s.  18 582 

0.  22  (&a  Fisheries)    372 

0.  38  [Criminal  Lunatic) ....  468  n. 

0.  49  (Ct!j»/  Procedure) 317  «. 

s.  3    372 

c.  51  [Corrupt  Practices),  a.  33.  600 
s.  59  (1  4)    164  ».,  169  «. 

0.  52  (Bankruptcy) . . .  .414  ».,  418, 

533 

s.  4  ..511,  527,  543,  579,  596 

s.  6    529,  538,  539 

8.  9    587 

s.  17 532 

H.  18  (3)    533 

s.  28  625,  577 

B.  32 354  «. 

s.  35   570 

8.  37  557,  580 

».  38 665 

8.  40 326,  336 

8.  42 512 

s.  44 579,  584,  697 

a.  46 303 

8.  48 530 

».  53 551,  586 

8.  55 678 

8.  72 537 

8.  125(10)    98 

8.  140    281  «.,  282 

o.  145    129 

H.  146    318,  368,  370 

8.  150    383 

8.168     419,587,690 

8. 169 ..  318,  368,  370,  686,  590 
Sohed.  5   318 

*c.  57  [Patents) 135,  560 

8.  32 580 

8.  60  635,  572 

8.  64 619 

8.  66 583 

B.  69 668 

8.  73 520 

*c.  61  (Agricultural  Holdings), 

8.  7   535 

8.  67 596 

1884 
47  Vict.  c.  14  (British  Columbia), 

8.3   563 

47  &   48   Viot.   c.    31   (Colonial 

Prisoners)      430 

c.  41  (Building  Society)    102 

c.  54  (Yorkshire Registry),  a.  3.  517, 

527 

u.  63  (Trusts,  Scotland) 682 

48  Vict.  No.  18  (Crown  Lands 

Act,  N.  S.  Wales) 26 


A.D.  PAOE 

1885 

48  &  49  Viot.  c.   3  (Franchise), 

8.  5   597 

0.  48  (Earldom  of  Mar)     69  «. 

0.  51  (Revenue),  s.  11 687,  602 

*c.  62  (Sotising)    661 

I'.  69  (Criminal  Law  Amend- 

meni),  88.  4,  6,  7 467  n. 

8.  6    355,  467  «. 

0.  olxT.  (Eastbourne  Improve- 

ment) 507  n. 

c.  oxovi.    (JSastings  Improve- 
ment)        592 

a.  Ill    566 

1886 

49  Viot.  c.  1  (Canada)    439 

49  &  60  Vict.  0.  2  (Fishery) 67 

0.  9  (Prison),  a.  1     677 

*c.  11  (Metrop.  Police)  314  n. 

0.  15  (Crofters),  s.  3   516 

c.  22  (Metrop.  Police),  8.  7.562,  575 
e.ZZ  (International  Copyright).  430 

8.  11 519,  558,  578 

c.  36  (Canadian)    432  n. 

0.  38  (Riot  Damages),  8.  9. . . .   675 

u.  48  (Medical),  a.  26 598 

u.  52  (Married  Women),  8.  1..  197 
0.  'x.oi^. [Torquay  Improvement), 

8.  38 607  n. 

1887 

50  &  51  Vict.  c.   20   (Criminal 

Law,  I.) 630 

u.  28  (Merchandise  Marks)     . .   543 

a.  2    466,  534,  599 

0.  29  (Margarine),  a.  6 642 

*  c.  48  (Allotments),  s.  4 54  «. 

0.  54  (British  Settlements),  s.  6 

429    430 

u.  55  (Sheriffs) 174,  324  n. 

B.  8   325 

s.  14(1)   517 

s.  18 529 

8.  38 605 

c.  68  (Coal  Mines),  a.  12  ..98,  562 
c.  71  (Coroners)     324  n. 

51  Viot.  c.  29  (Canadian) 137 

No.  19  (N.  S.  W.) 285 

1888 

51  &  62  Viot.  c.  8  (Revenue) . .   602 

8.  4    547 

u.  17  (Musical  Copyright),  a.  3.  605 
0.    2o    (Railway     and    Canal 
Traffic)  127  «. 

a.  17  (5)    17«.,  412  «. 

8.  63 281m.,  282 

0.  XXV.  (Folkestone  Water)  . .  149 
c.  41  [Local  Government)    ....   544 

8.  11  (1)    586 

8.  16 290  «.,  294,  296  «. 

8.  73  (1)    163 


Repealed  enactments  are  indicated  by  an  asterisk. 
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1888 

SI    &   52  Viot.    0.   41    {Local 
Government), 

s.  75     29,123 

B.  78    581 

8.  120   31 

0.  42  (Mortmain) 653 

o.  43  (County  Courts)   .  .23,  259  «., 
273  «.,  324  «. 

8.  27 514 

8.  56 545,  649 

s.  69 684 

8.  66 103,  138  «. 

o.  74 538 

B.  93 565 

B.  101     329  ». 

88.  118,  119 287 

B.  120    138,  329  ».,  517 

B.  127     287  «. 

B.  147    618 

B.  164    287 

8.  188    329 

c.  46  (Oaths)     1 64  «. 

*o.  50  (Fatents),  s.  1 135,  351  n. 

a.  51  (Land  Charges) 557 

0.  52  (Buildings  in  Streets)    , .  620 

8.3     845,686 

*c.  57  (S.  i.  JS.) 321 

c.  69  (Trustees),  8.  8 301 

0.  62  (Bankruptcy) 523 

c.  clxzxii .  (Barry  Dock)    ....    496 

1889 
52  &  53  Viot.  c.  4  (National Debt), 

8.  8   518 

8.  18 522 

c.  7  (Sevenue), 

8.  11 368 

8.  18  314  m. 

«e.  8  (Naval  Defence),  b.  8 516 

0.  10  (Commissioners for  Oaths), 

8.  5   526 

8.  11 667 

c.  12  (A>.siises  Relief),  8.  7     . .   629 

c.  14  (Town  Government)   ....   668 

8.  3    647 

8.  4  (1)   538,  547 

u.  21  (Weights  and  Measures), 
8.  36 661,  601,  604 

e.  23  (Fishery,  S.)    403  »!. 

c.    24    (Master   and    /Servant), 
B.  2 364«. 

c.    27   (Advertising   Stations), 

8.  2    669 

8.  3    672 

0.  30   (Board  of  Agriculture), 

8.7    281  «.,  282 

o.  12 516 

c.  39  (Partnership)     66  ». 

0.  40  { Welsh  Education),  a.  17  .  571 

0.  42  (Sevenue),  s.  15 314  «.    | 


A.S. 

1889 
62^ 


Pi.OM 

:  63  Viot.  0.  45  (Factors) ....  207 
g.  1    537,  661,  676 

48   (County   Court,  I.),   a. 

18(1;   577 

49  (Arbitration)    . . .  .33  ».,  636 

8.  4   629 

s.  5  661 

8.  27 593 

52  (Official  Secrets) 418  «. 

s.  7    514,617 

B.  8 624,  537,  563, 

667,  674,  691 
s.  9    332  «. 

66  (University,  8.),  a.  14 .  190 n. 
88.  16,  20 284 

56  (Poor  Law,  I.),  a.  9  (a)  .  547 

67  (Saihoay),  a.  5..  ..32«.,  299 
63  (Interpretation)..  10,  161 

—164,  483,  663 

8.  1     161,  663 

s.  2(1) 162,  476,  664 

(2)....  162,  473,  476,  664 

B.  3     164,664 

8.  4     , 164,  664 

8.  5     164,  664 

B.  6    664 

8.  7    664 

8.  8     169,  664 

8.9     39,47,63, 

64,  65,  483  n.,  664 

8.  10 314,  363«.,  665 

B.  11  (1) 317«.,  372, 

373,  665 

(2)     346,665 

8.  12  (1)    666 

(2) 666 

(3)  665 

(4)   665 

(5) 665 

(6)   666 

(7)   665 

(8)   666 

(9)    666 

(10)      666 

(11)     666 

(12) 666 

(13) 666 

(14) 666 

(16) 666 

(16) 666 

(17) 666 

(18) 666 

(19) 666 

(20) 666 

B.  13....  31,  414  ».,  666,  667 

(1)   666 

(2)    666 

(3)    666 

(4)    666 

(6)   667 


*  Repealed  enactments  are  indicated  by  an  asterisk. 
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1889 

62  &  53  Vict.  0.  63  [Interpreta- 
■    8.  13, 

(6) 667 

(7) 667 

(8) 667 

(9) 667 

(10) 54«.,  667 

(11)   667 

(12)   667 

(13)   668 

(14)    668 

8.  14 668 

s.  15 164,  668,  669 

o.  16(1),  (2). .164, 414m., 669 

(3),  (4) 164,  669 

8.  17 669 

8.  18  (1)    ....415,  416  «.,  670 

(2)  ..416  ».,  426  «.,  670 

(3)    416  «.,  670 

(4)  417  «.,  670 

(5) 417  «.,  670 

(6)    670 

(7)    670 

a.  19  162,  670 

s.  20   164,  670 

8.  21   164,  670 

8.  22 670 

8   23 414  «.,  671 

„.  24 671 

».  25 671 

s.  26 671 

8.  27 671 

9.  28 672 

s.  29 672 

„.  30 385«.,  672 

^..  31  ..157  ».,  210  «.,  278  »., 

281  «.,  672 
8.  32  (1)    ....262  «.,  271,  672 

(2)    262,271,672 

(3)  ..278  «.,  308  «.,  672 
a.  33..  225,  308  «.,  332,  476  «. 

„.  34 163,  167  ».,  673 

s    35  (1)..53,  54  n.,  196  k., 673 

'  •     (2) 50,  673 

3      315,673 

,.36(1)     163,673 

2)  344,  673 

8   37 '.'..277«.,  345,  673 

8.  38  (1)  ....136,  321  «.,  323, 

325,  351  ».,  674 

(2)  ..315  ».,  318  «.  352, 

354».,366,  368«., 

369  «.,  373,  674 

s.  39.. 62,  161,  277»..278«., 

332,  674 

g   40  161,  674 

8*  41   '"  ...53,  214,  346,  674 

a.  42 674 

8.43    674 

Sohed 675 


A.D.  FAQB 

1889 

52  &  53  Viot.  li.   &6{Land,I.), 

8.  11 139 

o.   69   [Public   Bodies    Corrupt 

Practices),  o.  3 332  «. 

8.  4  (2) 517 

o.  7    .- 680 

8.  8    563 

u.  72  {Infectious  Diseases),  a.  5.  541 

8.  16 .'i58 

s.  17    541 

1890 

53  &  54  Viot.  0.  4  [Army),  8.  9 

(2)      519 

0.  5  [Lunacy),  o.  299 622 

8.  315   559 

8.  342   316 

0.  26  ( W.  Australia  Constitu- 
tion), 8.  5 432  n. 

*o.  33  [S.  L.  S.)     . .  62,  204  «.,  321 

u.  39  [Partnership),  s.  2   449«. 

o.  28     66  «. 

s.  32 216  «. 

0.  iO  [Factors,  S.)    207  n. 

0.  io  [Police)    136  «.,  516 

8.  1    616 
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statutes     .... 

13 

1.  [The  object  of  this  treatise  is  to  set  forth  in  a  methodical  Objects  of 
way  the  rules  now  in  force  (a)  for  the  interpretation  of  British]  ^°'^^' 
and  Colonial  [statutes,  and  to  explain  their  effect  and  opera- 
tion. The  word  "methodical"  is  used  advisedly,  because  the 
two  most  common  characteristics  of  treatises  on  legal  subjects 
are  (as  has  been  frequently  pointed  out  by  critics)  an  absence 
of  method,  and  perfunctory  citation  of  an  undigested  mass  of 
references,  with  insuflScient  regard  to  the  principles  enunciated 
in  the  cases  cited  (6).  This  treatise  does  not  profess  to  be 
a  digest  of  all  the  judicial  decisions  in  which  dicta  are  to  be 
found  on  the  subject  cited,  but  contains  a  selection  from  the 
leading  ca,ses  on  the  points  discussed,  or  from  cases  which  con- 

{«)  Rules  for  the  construction  of  statutes  formerly  adopted,  but  now  rejected 
or  forgotten,  are  not  fully  dealt  with.  Such  rules  are  alluded  to  up  and  down 
the  reports  ;  for  inetanoe,  in  Miller  v.  Salomons  (1852),  7  Ex.  475,  at  p.  669, 
PoUook,  C.B.,  says  as  to  a  comment  by  Lord  Coke  upon  13  Edw.  1,  st.  4 
(Circumspecti  agatis),  "I  do  not  believe  such  a  construction  of  a  statute  would 
be  tolerated  in  modem  times."  See  also  Entiok  v.  Garrington  (1765),  19  St.  Tr. 
1060  ;  Wilberforoe,  Construction  of  Statutes,  217. 

(*)  With  "  an  abundance  of  that  index  lore  which  turns  no  student  pale  "  : 
London  Financial  Association  v.  Eelk  (1884),  26  Ch.  D.  107,  Bacon,  V.-C. 

C.  B 
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This  treatise 
not  theoreti- 
cal, but  mere 
index  of  rules. 


Text-books  on 
the  subject. 

(1)  English. 


tain  judicial  dicta  of  the  greatest  weight  and  pertinence.  As 
a  general  rule  (e)  a  case  is  not  cited  without  either  quoting 
a  dictum  for  it,  or  stating  shortly  the  point  deoidfed:  for  it 
has  been  deemed  better,  in  deference  to  judicial  opinion,  to 
seek  authority  at  its  source  in  actual  decisions,  since,  as  was 
said  by  Lord  Hatherley  in  Oarnett  v.  Bradley  (1878),  3  App. 
Gas.  944,  950:  "  Instead  of  takiag  the  law  as  stated  by  a  text- 
writer  as  toi  repeal  by  implication,"  a  judge  prefers  "  taking 
the  law  as  it  is  laid  down  in  a  well-known  case,  which  gave 
rise  to  a  considerable  amount  of  discussion."] 

2.  ["  There  are  two  very  clear  divisions  into  which  law-books 
may  be  divided — namely,  into  those  which  treat  of  the  theory 
of  a  certain  subject,  and  those  which  contain  the  actual  positive 
rules  in  force,"  deduced  from  statutes  and  case  law.  The 
present  treatise  proffeses  to  come  under  the  second  category, 
being  designed  for  the  us©  of  those  readers,  be  they  students  or 
practitioners,  who  wish  to  know  the  rules  by  which  statutes  are 
interpreted,  and  the  effect  which  statutes  produce  upon  persons 
and  things  in  general,  and  to  provide  for  them  a  kind  of  index 
by  means  of  which  they  may  readily  find  the  rule  or  dictum 
required.] 

3 .  [Although  it  is  a  matter  of  every -day  importance  that  the 
rules  which  regulate  the  interpretation  of  statutes  should  be  as 
widely  known  as  possible,  it  is  not  always  easy  to  ascertain 
what  those  rules  are.  It  seems  strange,  considering  the  multi- 
plicity of  law  books,  that  until  recent  years,  little  has  been 
written  on  this  particular  subject.  Comyns,  Viner,  and 
Matthew  Bacon,  in  their  well-known  digests  and  abridgments 
of  the  laws  of  England,  have  collected  together  (Com.  Dig. 
tit.  Parliament,  B..,  and  Bacon's  Abr.  tit.  Statute)  the  princi- 
pal rules  on  the  subject  which  are  to  be  found  in  Coke's  Insti- 
tutes, and  in  the  older  reports,  more  especially  Plowden.  But 
neither  these  collections  of  rules  nor  the  treatise  most  generally 
recognised  as  the  best  authority  on  the  subject,  Dwarris  on 
Statutes  (d)  can  be  said  to  have  dealt  completely  with  the 
subject.] 

Since  the  first  edition  of  this  work  was  begun,  two  English 
law-books  of  high  merit  on  the  Interpretation  of  Statutes  have 
been  published  by  Sir  P.  B.  Maxwell  (e),  and  Master  Wilber- 
force,  aJid  also  the  valuable  Judicial  Dictionary  of  Mr. 
Stroud  (/),  which  is  not  primarily  concerned  with  statutes,  but 


(c)  [This  rule  is  not  observed  in  the  chapter  on  the  Commencement  and 
Duration  of  the  EfEect  of  Statutes,  Part  II.  chap.  vi.  The  decisions  on  this 
branch  of  the  subject  turn  so  much  upon  the  wording  of  the  particular  statute 
under  consideration,  that  it  appeared  desirable  to  iuolude  a  list  of  cases,  which 
might  possibly  be  in  point  when  the  question  arises  upon  some  future  occasion.] 

(d)  2nd  edit,  published  in  1848. 

(e)  See  4th  edit,  by  Theobald,  1905. 

(/)  Ist  edit.  1890  ;  2nd  edit.  1903.  A  Supplement  (Volume  IV.)  was  issued 
in  1908.  ■ 
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is  a  valuable  epitome  of  judicial  interpretations  of  statutory 
terms.  Besides  these  fecial  works  the  indices  to  the  various 
series  of  law  reports  now  include,  under  the  head  Words,  the 
judicial  definitions  of  legal  terms.  Thus,  by  the  industry  of 
many  workers,  are  being  laid  the  foundations  of  a  lexicon  to 
the  statute  law  of  this  country. 

[The  interpretation  of  statutes  has  been  ably  treated  in  (2)  American. 
America  by  the  late  Mr.  Theodore  Sedgwick  (g).  The  object 
of  his  treatise  is  "to  explain  the  technical  terminology  that 
belongs  to  them  (constitutional  and  statute  law),  to  give  their 
classification,  describe  their  incidents,  and  finally  to  define  the 
mode  of  their  application;  to  declare  the  rules  of  interpretation 
by  which  they  are,  in  cases  of  doubt,  to  be  expounded,  and  to 
illustrate  these  rules  by  the  light  of  adjudged  cases  "  (h).  His 
treatise  has  been  of  the  greatest  assistance  in  the  preparation  of 
the  present  work,  and  is  often  quoted  from,  for  "  the  rules 
governing  the  application  of  statutes  may,  as  a  general  proposi- 
tion, be  considered  the  same  in  both  countries  "  («').  But  the 
head  of  constitutional  law  is  peculiar  to  American  jurispru- 
dence] and  to  the  jurisprudence  of  those  parts  of  the  King's 
dominions  which,  like  Canada  and  Australia,  have  federal  con- 
stitutions (k);  [for  the  Legislature  of  the  United  Kingdom 
is  unfettered  by  any  conditions  as  to  the  laws  which  it  may 
make  (I).'] 

4.  [The  importance   of  collecting    together  and  succinctly  importance  gf 
stating  the    "  legal   rules    for   the   interpretation   of   British  subject  due 
statutes  "  (m),  arises  in  the  first  place  from  the  fact  that  "  the  W  *ofknow- 
subjects    pf    this    country  are  bound  to  construe  rightly  the  mg  the  rules, 
statute  law  of  the  land;  to  aver  in  a  court  of  justice  that  they 

(#)  A  Treatise  on  the  Rules  which  Govern  the  Interpretation  and  Construction 
of  Statutory  and  Constitutional  Law  :  2nd  edit,  by  John  Norton  Pomeroy. 

{h)  L.  V.  p.  17  ;.  and  see  pp.  19,  20. 

(«)  Sedgwick,  I.  c,  p.  19.  See  also  pp.  173 — 186,  where  the  power  of  the  judges 
to  interpret  laws  is  elaborately  discussed.  [In  United  States -v.  McRae  (1867),  3Ch. 
App.  79,  86,  Lord  Chelmsford  said,  as  to  an  Act  of  Congress,  the  meaning  of 
which  was  being  discussed :  "  It  is  not  suggested  that  there  are  any  words 
in  the  Act  of  Congress  wSiich  bear  a  peculiar  meaning  different  from  the  ordi- 
nary one,  or  that  the  Acts  of  an  American  Legislature  have  a  construction 
peculiar  to  themselves.  I  do  not  see  that  there  is  any  impediment  to  an  English 
judge  with  the  Act  of  Congress  before  him  construing  it  for  himself,  without 
further  aid,  just  as  he  would  an  English  Act  of  Parliament."] 

[k)  There  are  also  certain  legal  limitations  on  the  law-making  powers  of  all 
legislative  bodies  in  the  British  Empire  other  than  the  Imperial  Parliament.  See 
post.  Part  II.  chap.  is. 

(I)  See  Dicey,  Law  of  the  Constitution  (7th  edit.),  p.  38. 

(m)  ["  Our  province,"  said  Lord  Westbury,  in  Williams  v.  Bishop  of  Salisbury 
(1863),  2  Moore,  P.  0.  (N.  S.)  376,  424,  "is  to  ascertain  the  true  construction  of 
those  articles  of  religion  according  to  the  legal  rules  for  the  interpretation  of 
statutes."  A  similar  phrase  was  adopted  by  Lord  Blackburn  in  Gairdner  v. 
Lucas  (1878),  3  App.  Cas.  603;  "we  must  construe  the  Act,"  said  he, 
"  according  to  the  legal  rules  of  construction."]  And  in  Fletcher  v.  Hudson 
(1880),  5  Ex.  D.  287,  293,  Brett,  L.J.,  said :  "  We  must  construe  Acts  of 
Parliament  according  to  the  well-recognised  rules  of  construction." 
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have  mistaken   the  law    is   a  plea  no  Court  is  at  liberty  to 
receive  "  {n). 

Another  reason  is,  that  while  all  British  statutes  "  must  be 
oonstrued  on  the  same  principles  "  (o),  whether  the  objects  of 
the  statute  be  (like  the  Foreign  Enlistment  Act  of  1819,  59 
Geo.  3,  c.  69)  of  the  utmost  national  importance,  or  whether 
the  Act  be  merely  an  Act  "  regulating  the  merest  points  pf 
practice  or  some  such  trifling  matter  "  (o),  those  principles  are 
not  wholly  the  same  as  those  which  govern  the  construction 
either  of  Scotch  or  colonial  statutes,  or  of  other  written  instru- 
ments, such  as  wills,  deeds,  or  parol  agreements.] 

It  may  be  said  that  the  rules  for  the  construction  of   all 
written  instruments,  whether  of  a  public  or  private  character, 
are  almost,  if  not  entirely,  the  same.    Sir  George  Jessel  (p)  and 
Lord  Bowen  (g)  have  both  expressed  this   view  ;    but  though 
their  opinion  is  valuable  to  correct  any  tendency  to   set   up 
narrow    distinctions,    documents    expressing    the    will    of   a 
Sovereign  Legislature,  and  the  result  of  political  strife  and 
compromise,  can  never  be  regarded  in  quite  the  same  light 
as  private  documents,  however  solemnly  prepared  and  authenti- 
cated. 
(2)  To  differ-        [No  doubt,  there  are  certain  general  principles,  "  on  which," 
forconstrur    ^  Lord  Blackburn  said  in  Wear   Uiwr   Commissioners   v. 
tion  of  British  Adamson  {1877),  2  App.  Gas.  743,  763  (r),   "the  Courts  of 
statutes  from    law  act  in  construing  instruments  in  writing,  and  a  statute  is 
to'scots  OT°^  ^^  instrument  in  writing.     In  all  cases  the  object  is  to  see  what 
colonial  Acts    is  the  intention  expressed  by  the  words  used.     But,  from  the 
or  to  oontraots  imperfection  of  language,  it  is  impossible  to  know  what  that 
^'  intention  is  without  inquiring  further,  and  seeing  what  the 

circumstances  were  with  reference  to  which  the   words   were 
used,  and  what  was  the  object  appearing  from  those  oircum- 

(«)  [The  Charlotta  (1814),  1  Dods.  Adm.  392,  Sir  W.  Scott.  In  Cooper-  v. 
Phibbs  (1867),  L.  R.  2  H.  L.  149,  170,  Lord  'Westbm-y  said :  "  It  is  said  Ignorantia 
juris  haud  excusat,  but  in  that  maxim  the  word  jm  is  used  in  the  sense  of 
denoting  general  law,  the  ordinary  law  of  the  country?  But  when  the  word  jus 
is  used  in  the  sense  of  denoting  a  private  right,  that  maxira  has  no  application. 
Private  right  of  ownership  is  a  matter  of-  fact :  it  may  be  the  result  also  of 
matter  of  law ;  but  if  parties  contract  under  a  mutual  mistake  and  mis- 
apprehension as  to  their  relative  and  respective  rights,  the  result  is  that  that 
agreement  is  liable  to  be  set  aside  as  having  proceeded  upon  a  common  mistake." 
Similarly,  in  Spread  v.  Morgm  (1864),  11  H.  L.  0.  688,  602,  Lord  "Westbury 
observed  that  this  maxim  wiU  not  be  carried  so  far  as  to  expect  every  person 
to  know  the  rules  of  equity  on  a  subject,  for  instance,  like  that  of  election. 
"  This  Court  has  power,"  said  Turner,  L.J.,  in  Stone  v.  Godfrey  (1854),  5  De  G. 
M.  &  Gr.  76,  90,  "  to  relieve  against  mistakes  in  law  as  well  as  against 
mistakes  in  fact."]  On  this  subject  see  Gaslight  and  Coke  Co.  v.  Metropolitan 
Rail.  Co.  (1892),  9  T.  L.  R.  98 ;  Pollock,  Contracts  (7th  edit.),  452  ;  Leake, 
Contracts  (6th  edit.),  228. 

(o)  Att.-Gen.  v.  Sillem  (1863),  2  H.  &  C.  431,  537,  Bramwell,  B. 

Ip)  Pari.  Pap.  1875  (No.  208),  p.  88 ;  He  Levy  (1881),  17  Oh.  D.  746,  750. 

(a)  In  Curtis  v.  Stovirt  (1889),  22  Q.  B.  D.  S13. 

(r)  See  also  Caledonian  Sail.   Go.   v.  North  British  Mail.    Co.  (1881),  6  App. 
Oas.  114. 
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stanoes  which  the  person  using  them  had  in  view."  But  &t 
the  same  time  we  find  that  with  regard  to  each  particular  kind 
of  written  instrument  there  are  certain  special  rules  which 
govern  their  construction.] 

[The  statute  law  of  Scotland  prior  to  the  Union  is  not  con-  Scots  Acts, 
strued  in  precisely  the  same  way  as  that  of  England.  "  The 
law  of  Scotland,"  said  Lord  Eldon,  in  Johnstone  v.  8tott 
(1802),  4  Paton  (Sc.  App.),  274,  285,  "admits  of  more  de- 
paxture  from  the  letter  of  its  statutes  than  we  have  any  idea 
of  in  this  country.  We  have  seen  that  the  Courts  of  that 
country  superadded  provisions  to  their  statutes,  and  they  also 
do  not  scruple  to  enforce  their  statutes  at  times  as  gently  as 
the  statutes  admit  of  being  interpreted.  We  see  here,  too,  that 
a  Scotch  statute  may  be  lost  by  desuetude."  He  also  said, 
"  The  English  lawyer  feels  himself  much  at  a  loss  here:  he 
cannot  conceive  at  what  period  of  time  a  statute  can  be  held 
as  commencing  to  grow  into  desuetude,  nor  when  it  can  be  held 
to  be  totally  worn  out.  All  he  can  do  is  to  submit  to  what 
great  authorities  have  declared  the  law  of  Scotland  to  be  "  (s).] 

With  regard  to  colonial  Acts  (t),  it  must  not  be  assumed  that  Colonial  Acts, 
the  legal  effect  of  the  terms  used  is  the  same  as  it  would  be  in 
an  English  statute.  In  Western  Counties  Rail.  Co.  v.  Ander- 
son (1892),  8  Times  L.  R.  595,  597,  Lindley,  L.J.,  paid: 
"  The  plaintiff  company  is  governed  by  the  laws  of  Nova 
Sootia  and  of  Canada.  .  .  .  These  laws  being  in  the  English 
language,  this  Court  is,  of  course,  competent  without  the  assist- 
ance of  Canadian  lawyers  to  understand  the  meaning  of  the 
words  in  which  these  laws  are  expressed ;  but  the  legal  effect  of 
that  meaning  must  be  ascertained  from  legal  experts  in  the 
colonial  laws,  and  must  not  be  assumed  to  be  the  same  as  the 
legal  effect  in  this  country  of  similar  language  occurring  in 

(«)  Hereon  see  Bell,  Diet.  Law  of  Scotland  (ed.  Watson),  p.  377,  tit.  "  Desue- 
tude ;  "  ErsHne  (ISth  ed.),  p.  7  :  Smollett  v.  Stmtein  (1730),  1  Paton,  Sc.  App. 
26  (H.  L.) ;  ffoffganv.  Wood  (1890),  17  Eettie  (Justiciary),  96  ;  Earvey  y.  Farquhar 
(1872),  L.  R.  2  H.  L.  (Sc.)  19.5,  note  (1),  as  to  "notour adultery,"  whicli,  although 
made  a  capital  offence  by  the  Scots  Act  of  1563,  u.  74,  has  for  long  not  been 
treated  as  a  criminal  ofience.  It  is  now  repealed  by  the  Statute  Law  Eevision 
(Scotland)  Act,  1906  (6  Edw.  7,  c.  38).  It  is  improbable  that  any  Court  will 
hereafter  hold  any  Soots  Act  to  be  in  desuetude  which  has  been  omitted  from 
the  repeals  effected  by  the  Statute  Law  Revision  (Scotland)  Act,  1906,  which 
may  fairly  be  regarded  as  the  indorsement  by  the  Legislature  of  the  opinion  of 
the  draftsman  (expressed  in  col.  4  of  the  Bill  as  introduced)  that  certain  enact- 
ments are  obsolete  or  in  desuetude.     See  the  Scots  Acts  Revised  (ed.  1908). 

[t)  In  Trimble  v.  Hill  (1880),  5  App.  Cas.  342,  344,  the  Judicial  Committee  held 
that  in  colonies  where  an  enactment  has  been  passed  which  is  similar  to  an 
English  enactment,  if  the  English  enactment  has  been  judicially  interpreted 
by  an  English  Court  of  law,  the  colonial  Courts  should  govern  themselves  by 
that  English  judicial  interpretation  when  called  upon  to  construe  the  colonial 
enactment.  It  is  not  unusual  in  colonial  Acts  to  insert  in  the  margin  of  each 
enactment  the  English  enactment  on  which  it  is  modelled.  For  list  of  Indian 
and  colonial  interpretation  Acts,  see  post,  Appendix  C.  A  similar  rule  has 
been  laid  down  in  the  United  States  as  to  the  construction  of  statutes  adopted  or 
adapted  from  the  legislation  of  other  countries  or  states.  Interstate  Traffic  Com- 
mission v.  Baltimore,  #<!.  Sailroad  (1891),  145  U.  S.  263  ;  TFhilney  v.  Fox  (1896), 
166  U.  S.  637. 
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,  an  English  Act  of  Parliament."  In  Peterswald  v.  Bwtley 
(1904),  1  Australia  C.  L.  R.  497,  509,  the  words  "  duties  of 
excise  "  in  the  Commonwealth  Constitution  Act,  1900,  were 
interpreted  as  referring  to  excise  as  understood  in  Australia, 
and  not  to  its  meaning  in  statutes  relating  to  the  United 
Kingdom. 

"  The  extent  to  which  decisions  in  English  Courts  passed 
with  reference  to  statutes  of  Parliament  and  the  prerogatives 
of  the  Grown  under  the  English  law,  will  be  a  safe  guide  to 
the  interpretation  of  Acts  passed  by  the  Indian  Legislature, 
and  the  prerogatives  of  the  Crown  in  India  will  depend  very 
much  upon  the  policy  and  course  of  Indian  legislation  and  the 
powers  of  the  Indian  Legislature"  (m). 

The  Judicial  Committee  of  the  Privy  Council  has  not,  how- 
ever, to  resort  to  the  evidence  of  experts  for  the  meaning  or 
effect  pf  such  laws,  being  the  supreme  judicial  tribunal  for 
their  interpretation  (a;).  [In  H.M.'s  Procureur  v.  Bruneau 
(1866),  L.E.  1  P.O.  169,  191,  where  the  question  to  be 
decided  wae  as  to  the  meaning  of  a  certain  word  in  the  Civil 
Code  of  the  Mauritius  (y),  the  Judicial  Committee  had  in  the 
first  place  "  to  ascertain  the  general  principles  by  which  the 
[French]  Courts  are  governed  in  the  construction  of  the  Code;" 
and,  having  ascertained  these  principles,  they  then  had  to  apply 
them  in  interpreting  the  particular  word  in  dispute.]  But 
where  the  law  of  the  colony  is  based  on  the  common  or  statute 
law  of  England,  no  reason  exists  for  any  exceptional  rule. 

In  the  construction  of  a  contract  there  cannot  be  said  to  be 
any  rules  of  law  applicable,  but  "  the  governing  principle  is  to 
ascertain  the  intention  of  the  parties  to  the  contract  through 
the  words  they  have  used  "  (z),  which  words  "  are  to  be  taken 
in  the  sense  which  the  common  usage  of  mankind  has  applied  to 
them  in  reference  to  the  context  in  which  they  are  found  "  (a). 
It  is  seldom,  in  construing  "  mercantile  contracts,  that  any 
technical  or  artificial  rule  of  law  can  be  brought  to  bear  on 
their  construction;   the  question  really  is  the  meaning  of  the 


(«)  Sell  V.  Madras  Municipal  Commissioners  (1902),  Ind.  L.  K.  25  Jyiadras,  457, 
473,  Bhaahyam  Ayyangar,  J. 

{x)  To  this  there  are,  perhaps,  two  exceptions,  arising  from  Art.  74  of  the 
Constitution  of  the  Australian  Commonwealth  (63  &  64  Vict.  c.  12,  Sohed.),  as 
amended  by  Commonwealth  legislation,  and  from  sect.  106  of  the  South  Africa 
Act,  1909  (9  Edw.  7,  o.  9).  Leave  to  appeal  from  other  judgments  of  the  High 
Court  of  Australia,  or  from  decisions  of  the  Supreme  Court  of  Canada,  is  only 
sparingly  given,  having  regard  to  the  august  character  of  those  tribunals : 
Clergue  v.  Murray,  (1903)  A.  C.  521  ;  Daily  Telegraph  Newspaper  Co.  v. 
McLaughlin,  (1904)  A.  C.  776  ;  Victorian  Railway  Commissioners  v.  Brown,  (1906) 
A.  C.  381.  But  the  prerogative  of  the  Crown  to  admit  appeals  for  those  Courts 
remains  unless  taken  away  by  specific  legislation  :  see  Re  Wi  Matua's  Will,  (1908) 
A.  C.  448. 

[y]  As  to  the  sources  of  the  law  of  this  colony,  see  Preface  to  Mauritius  Laws 
(edit.  1903). 

(z)  \_M'Gonnel\.  Murphy  (1873),  L.  E.  5  P.  C.  203,  218. 

(a)  Lord  v.  Sydney  Commissioners  (1858),  12  Moore,  P.  C.  473,  497. 
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language  "  (6),  and  "  the  grammatical  meaning  is,  as  in  other 
cases,  the  meaning  to  be  adopted,  unless  there  be  reason  to  the 
contrary  "  (c) . 

The  main  rules  of  construction  applicable  to  contracts  have 
been  well  laid  down  by  Sir  Howard  Elphinstone  (Convey- 
ancing, 5th  ed.,  p.  24,  and  1  L.  Q.  R.  466)  with  reference  to 
deeds: — 

First.  "  When  ,the  words  used  in  a  document  are  in  their 
primary  meanings  unambiguous,  and  when  such 
meanings  are  not  excluded  by  the  context,  and  are 
sensible  with  respect  to  the  circumstances  in  which  the 
author  was  placed  at  the  time  of  writing,  including  in 
such  circumstances  the  status  of  the  persons  to  whom 
the  document  was  addressed,  such  primary  meanings 
must  be  taken  to  be  those  in  which  the  author  used  " 
the  words.  This,  with  the  modifications  p,lready 
indicated,  is  applicable  to  statutes. 

Second.  "  Extrinsic  evidence  is  admissible  for  the  purpose 
of  determining  the  primary  meanings  of  the  words 
employed,  but  not  for  bxlj  other  purpose  whatsoever." 

Thir^.  "  Intrinsic  evidence  is  admissible  for  the  purpose 
of  discovering  the  primary  meaning  of  the  words 
employed." 

Fourth.  "  Where  the  primary  meaning  of  any  word  is 
excluded  by  the  context,  we  must  affix  to  that  word 
such  of  the  meanings  which  it  properly  bears  as  will 
enable  us  to  collect  uniform  and  consistent  intentions 
from  every  part  of  the  document." 

In  these  rules,  by  primary,  sometimes  called  literal, 
meaning,  is  intended,  nx)t  necessarily  the  primary  etymological 
(i.e.,  literary  or  dictionary)  meaning,  but  either — 

(1)  The  meaning  usually  affixed  to  the  words  at  the  time 

when  the  author  of  the  document  wrote,  by  persons 
of  the  class  to  which  he  belonged;  or, 

(2)  The  meaning  in  which  the  words  must  have  been  used 

by  such  persons,  having  regard  to  the  circumstances 
at  the  time  of  execution;  or, 

(3)  The  meaning  which  it  can  be  conclusively  shown  that 

the  author  was  in  the  habit  of  affixing  to  them. 

It  follows  that  the  primary  meaning  of  a  technical  word  in 
a  document  relating  to  the  art  or  science  to  which  it  belongs 
is  its  technical  meaning.  Thus,  in  a  legal  document,  wherever 
a  word  occurs  which  in  law  bears  a  technical  meaning,  that 

(J)  M'Cmnel  v.  Mwrphy  (1873),  L.  R.  5  P.  0.  at  p.  219.] 

(c)  Southwell  V.  Bowcktch  (1876),  1  C.  P.  D.  374,  376,  Jessel,  M.R. 
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technical  meaning,  and  not  the  popular  meaning,  if  any,  is  the 
primary  meaning  for  the  purpose  (d). 

Decisions  upon  the  construction  of  deeds  iand  contracts  are 
not  further  referred  to  in  this  work,  because  they  are  rarely  of 
any  assistance  in  construing  an  Act,  save  so  far  as  they 
evidence  contemporary  exposition  or  the  practice  of  convey- 
ancers as  interpreting  a  statute  long  in  force.  The  difficulty 
of  applying  such  decisions  is,  that  the  deeds  may  be  drafted  to 
evaxie  the  Act  in  question  or  with  intentions  quite  irrespective 
of  the  Act. 

In  Rend  v.  Beid  (1886),  31  Oh.  D.  402,  the  Court  rejected 

45  &  46  Vict,    as  useless  for  the  construction  of  the  Married  Women's  Pro- 
'^^-  perty  Act,  1882,  decisions  as  to  the  meaning  of  covenants  (e) 

in  marriage  settlements,  on  the  ground  (p.  406)  that  such 
cases  must  be  approached  with  a  presumption  that  they  were 
intended  to  exclude  the  husband  from  acquiring  the  property 
of  his  wife  if  it  should  fall  into  possession  during  coverture; 
whereas,  in  dealing  with  the  Act,  no  such  presumption  arose. 
And  in  Midlcmd  Bail.  Co.  v.  Bobinson  (1889),  15  App.  Cas. 
19,  in  construing  the  word  "  mines  "  in  the  Railways  Clauses 
Act,  1845,  Lord  Herschell  said  (p.  27): — "In  dealing  with 
this  case,  it  must  be  remembered  that  all  your  lordships  have 
to  do  is  to  interpret  the  words  of  the  enactment,  and  not  to 
lay  down,  even  if  it  were  possible,  any  general  rule  as  to  the 
interpretation  of  the  word  '  mines.'  I  doubt  whether  much 
assistance  is  to  be  obtained  from  cases  in  which  a  construction 
has  been  put  upon  that  word  in  instruments  embodying  merely 
agreements  between  the  parties  to  them,  unaffected  by  any 
statutory  enactment.  In  such  agreements,  in  the  absence  pi 
a  distinct  indication  of  the  contrary  intention,  it  is  always  to 
be  assumed  that  the  reserved  mines  are  only  to  be  worked  in 
such  a  manner  as  is  consistent  with  the  surface  remaining  un- 
disturbed." 

Wills.  With  regard  to  the  construction  of  wills,  although  the  rules 

as  to  the  interpretation  of  statutes  and  of  wills  are,  to  a  certain 
extent,  analogous,  and  although  some  judges  have  stated  that, 
in  their  opinion,  "  a  will,  especially  one  of  personal  property, 
ought  to  be  construed  according  to  the  rules  of  construction 
applicable  to  all  documents  and  not  according  to  artificial 
rules  "  (/),  there  are  to  be  observed  "  many  and  striking  dis- 

{d)  Elphinstone,  Conveyancing  (6tli  edit.),  26 ;  and  see  Norton  on  Deeds 
(1906),  p.  56  et  seg. 

(«)  See  p.  410,  Fry,  L.J. 

{/)  In  Grant  v.  Grant  (1870),  L.  R.  5  0.  P.  727,  Blaekbum,  J.,  approved  his 
statement  in  Blackburn's  Contract  of  Sale,  p.  49  :  "A  will  is  the  language  of 
the  testator,  soliloquising,  if  one  may  use  the  phrase,  and  the  Court,  in  con- 
struing his  language,  may  properly  take  into  account  all  he  knew  at  the  time, 
in  order  to  see  in  what  sense  the  words  were  used."  And  in  Biddulph  v.  Lees 
(1868),  E.  B.  &  E.  289,  317,  Martin,  B.,  cited  with  approval  the  rule  for  the 
construction  of  wUls  enunciated  by  Lord  Kingsdown  in  Towns  v.  Wentworth 


Digitized  by  Microsoft® 


Distinction  between  Bides  of  Law  and  Construction.  9 

orepancies,  such,  for  instance,  as  the  rules  which  govern  the 
evidence  to  be  aximitted  in  explaining  ambiguities  in  wills,  the 
arbitrary  principles  which  have  been  adopted  for  their  con- 
struction, and  the  vague  discretion  exercised  by  the  Courts 
under  the  name  of  the  doctrine  of  cy-pres  "  (g) .  Decisions 
on  the  construction  of  wills  are,  therefore,  of  little  or  no  value 
in  interpreting  statutes.  They  are  far  too  numerous  in  the 
law  reports,  and  the  rules  of  construction  laid  down  almost 
deserve  the  description  of  Lord  Halsbury  (h),  "  as  a  mode  of 
arguing  in  a  vicious  circle."  But  "  such  dicta  are  uttered 
under  the  extreme  provocation  of  having  irrelevant  cases  cited, 
and  must  not  te  too  curiously  scanned.  What  they  really  mean 
is,  that  presumptions  of  meaning  are  not  to  be  pressed  too  far. 
A  rigid  rule  of  construction  is  a  contradiction  in  terms.  If 
it  does  not  yield  to  an  evident  contrary  intention  it  is  a  rule 
of  law  and  not  of  construction,  as  Mr.  Vaughan  Hawkins 
pointed  out  many  years  ago  "  (i). 

5.  Sir  H.  Elphinstone  has  pointed  out  (k)  with  reference  Diatinotion 
to  deeds  the  distinction  between  rules  of  law  and  rules  of  con-  between  rules 
struction.  A  rule  of  law  exists  independently  of  the  circum-  °ui^^f"con- 
stances  of  the  parties  to  a  deed,  and  is  inflexible  and  paramount  struction. 
to  the  intention  expressed  in  the  deed.  A  rule  of  law  cannot 
be  said  to  control  the  construction  of  a  statute,  inasmuch  as 
a  British  statute  is  itself  part  of  the  supreme  law  of  the  land 
and  overrides  any  pre-existing  rules  with  which  it  is  incon- 
sistent. A  rule  or  canon  of  construction,  whether  of  will,  deed, 
or  statute,  is  not  inflexible,  but  is  merely  a  presumption  in 
favour  of  a  particular  meaning  in  case  of  ambiguity.  In 
L.  N.  W.  R.  V.  Evms,  (1893)  1  Ch.  16,  27,  this  has  been  well 
expressed  by  Bowen,  L.J.,  with  reference  to  the  question 
whether  it  was  intended  by  a  private  Act  to  grant  a  right  of 
support  by  subjacent  strata  to  a  railway  constructed  under 
statutory  powers:  "  When  we  pass  from  private  grants  between 
individuals  to  titles  and  rights  created  by  an  Act  of  Parlia- 
ment, the  exact  subject-matter  is  altered,  but  similar  rules  of 
good  sense  and  law  obtain  when  we  have  to  interpret  sections 
which  do  not  expressly  decide  the  matter.  These  canons  do 
not  override  the  language  of  a  statute  where  the  language  is 
cleax:  they  are  only  guides  to  enable  us  to  understand  what 

(1868),  11  Moore,  P.  0.  626,  543 ;  see  also  Se  JBedson's  Trusts  (1885),  28  Ch.  D. 
626,  Brett,  M.R.  "  The  authorities  show  conclusively  that  the  same  principles 
apply  in  construing  a  deed  and  in  construing  a  will:  "  He  Friend's  SettUmmt, 
(1906)  1  Ch.  47,  62,  FarweU,  J.,  who  states  and  follows  the  opinions  of  Lords 
St.  Leonards  and  Brougham  in  Cole  v.  Sewell  (1848),  2  H.  L.  C.  186. 

(g)  Sedgwick,  Statutory  Law  (2nd  edit.),  p.  223. 

(A)  Leader  v.  Duffey  (1888),  13  App.  Cas.  294,  301.  Cf.  his  remarks  on  the 
same  point  in  Scale  v.  Rawlins,  (1892)  A.  C.  342,  343. 

(t)  Sir  F.  Pollock,  4  Law  Quarterly  Review,  488. 

m  On  Interpretation  of  Deeds,  Pref .  p.  6.  See  Elphinstone,  Conveyancing 
(6th  ed.),  c.  ii.,  and  1  L.  Q.  R.  466. 
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is  inferential.  In  each  case  the  Act  of  Parliament  is  all- 
powerful,  and  when  its  meaning  is  unequivocally  expressed  the 
necessity  for  rules  of  construction  disappears  and  reaches  its 
vanishing  point."  Consequently  a  rule  of  construction  with 
reference  to  statute  must  always  be  a  proposition  in  the  fol- 
lowing form: — 

"  If  a  given  proposition  or  phrase  A  may  mean  B,  C,  or  D, 
it  must  be  taken  to-  mean  B  when  occurring  in  an  Act  relating 
to  a  particular  subject,  unless  the  context  (or  the  circumstances 
under  which  the  Act  was  passed  so  far  as  they  may  be  proved 
or  judicially  noticed)  exclude  that  meaning." 

This  description  of  a  rule  of  construction  is  substantially 
recognised  in  recent  legislation  both  by  the  form  in  which 
interpretation  clauses  are  usually  drafted  and  by  the  Inter- 
52  &  53  Viot.  pretation  Act,  1889  (I),  which,  though  mainly  intended  as  an 
aid  to  the  draftsmen  of  future  Acts  and  to  facilitate  the  ex- 
purgation and  revision  of  the  statute  book,  has  given  statutory 
authority  to  a  series  of  rules  of  construction,  not  as  being 
inflexible  rules  of  law,  but  as  presumptively  applicable  "  unless 
a  contrary  intention  appears;"  and  it  is  doubtful  whether  it 
is  safe  to  lay  down  beforehand  canons  of  construction  by  refer- 
ence to  which  the  objects  of  future  statutes  are  to  be  defined, 
except  those  which  require  the  Court  to  consider  the  history 
of  the  legislation  on  the  subject  under  consideration,  the  nature 
of  ,tho  subject,  and  the  mode  in  which  the  legislation  is  framed, 
and  the  rules  of  construction  applicable  to  all  documents  in 
general  (to). 

In  some  recent  decisions  the  Courts  have  been  tempted  to 
discuss  the  limits  of  free  will  in  deciding  what  "  voluntary  " 
meant  in  a  revenue  Act  (w),  and  in  construing  the  Roman 
maxim,  Volenti  non  fit  injuria,  as  applied  to  the  Employers' 
43  &  44  Viot.    Liability  Act,  1880  (o).    Fore-knowledge  and  the  foundations 
c.  42.  Qf  rational  belief  came  in  question  in  Penny  v.  Hanson  (1887), 

18  Q.  B.  D.  478,  where  the  Court  had  to  decide  whether  an 
astrologer  could  sanely  or  honestly  believe  in  his  power  to  tell 
fortunes  (p). 
Classification  6.  ["It  seldom  happens  that  the  framer  of  an  Act  of 
statutes  "^°°  Parliament  has  in  contemplation  all  the  cases  that  are  likely 
to  arise  under  it,  therefore  the  language  used  seldom  fits  every 
possible  case  "  (q) ;  consequently  the  diflSculties  as  to  the  inter- 
pretation of  statutes  "  consist  chiefly  in  the  application  to 
various  and  complicated  circumstances  of  words  which  are  of 


(l)  Fast,  Appendix  C. 

{m)  Lamphtgh  v.  Norton  (1889),  22  Q.  B.  D.  452,  459,  Bowen,  L.J. 
(«)  Re  New  University  GM  (1887),  18  Q.  B.  D.  720. 

(o)  Smith  V.  Baker,  (1891)  A.  C.  325  ;     Williams  v.  Birmingham  Battery,  (fc. 
Co.,  (1899)  2  Q.  B.  338,  C.  A.  ;  and  Re  Entwistle,  (1899)  1  Q.  B.  846. 
(p)  See  3  Law  Quarterly  Review,  359. 
\q)  Seoft  V.  Legg  (1876),  2  Ex.  D.  39,  42,  per  ewriam. 
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a  wide  and  general  meaning "  (/•),  and  very  many  of  the 
difficulties  in  construing  Acts  of  Parliament  arise  from  the 
fact  that  the  particular  point  under  consideration  was  not 
present  bo  the  mind  of  the  draftsman  when  he  drew  the  Act  (s) . 
Such  cases,  therefore,  are  simply  decisions  upon  the  language 
used  in  the  particular  statute  as  applied  to  the  particular  case 
under  consideration,  and  can  be  only  to  a  very  slight  degree 
useful  for  the  purpose  of  elucidating  the  general  rules  upon 
which  statutes  are  to  be  construed  (i).] 

The  cases  upon  statutes,  which  yearly  occupy  a  larger  portion 
of  the  reports,  fall  into  three  classes — 

(1)  Those  which  lay  down  general  rules  of  construction; 

(2)  Those  which  decide  on   the  applicability  of  the  estab- 

lished rule  to.  particular  enactments;  and 

(3)  Those  which  decide  whether  the  accepted  construction  of 

an  enactment  includes  or  excludes  a  particular  set  of 
facts. 

When  the  meaning  of  an  Act  is  settled,  a  merely  illustra- 
tive decision  may  require  record,  but  its  details  are  usually 
unimportant  (m),  and  those  decisions  alone  are  of  general  im- 
portance which  accurately  and  succinctly  state  the  general  rules 
of  construction,  and  point  out  the  proper  methods  of  applying 
them  to  each  enactment  which  calls  for  judicial  interpreta- 
tion, and  the  limits  of  their  applicability.  It  is  necessary  to 
keep  in  view  the  caution  of  Cotton,  L.J.,  in  Meid  v.  Reid 
(1886),  31  Ch.  D.  402,  405:  "  The  question  for  our  considera- 
tion is,  what  is  the  true  meaning  of  the  language  which  the 
Legislature  has  employed?  Cases  on  the  construction  of  other 
Acts  .or  instruments  generally  give  very  little  help  to  the  Court, 
but  if  there  is  any  principle  laid  down  we  ought  not  to  dis- 
regard them  in  considering  a  different  Act  or  instrument." 

But  in  the  case  of  statutes  consolidating  former  law  or 
adopting  from  former  Acts  words  which  have  been  judicially 
construed',  the  case  law  on  the  enactments  consolidated  or  copied 

(r)  Att.-Gen.  t.  Cecil  (1870),  L.  E.  5  Ex.  263,  270,  KeUy,  C.B. 

(«)  CUmentam  v.  Mason  (1875),  L.  R.  10  C.  P.  209,  221,  Denman,  J. 

\t)  See  Fiahhum  v.  HoUingshead,  (1891)  2  Ch.  371 ;  and  6  Law  Quarterly 
Review,  301. 

{«,)  [Sedgwick  (Statutory  Law  (2nd  edit.),  pp.  254,  311,  316)  cites  and 
comments  upon  many  cases  where  the  only  point  to  be  determined  was  how 
to  apply  a  particular  enactment  to  a  particular  set  of  circumstances,  with  a 
view  to  proving  that  the  Courts  still  decide  cases  upon  what  is  called  the  equity 
of  the  statute  (see  Vernon's,  case  (1572),  i  Co.  Rep.  1  a,  i  a,  and  post,  p.  108)  ; 
but  it  will  be  found,  if  these  cases  are  examined,  that  no  reasons  are  given 
by  the  Courts  for  those  decisions,  and  that  in  fact  they  merely  decided  as  they 
considered  best  under  the  particular  circumstances ;  for,  as  Hannen,  J.,  observed 
in  S.  V.  Surrey  (1871),  L.  R.  6  Q.  B.  87,  93,  "the  intention  of  the  Legislature 
must  depend  to  a  great  extent  upon  the  particular  object  of  the  statute  that 
has  to  be  construed."]  See  also  Lucas  v.  Dixon  (1880),  22  Q.  B.  D.  357,  Lord 
Esher,  M.R. 
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may  be  of  great  value  in  interpretation  (a;) ;  and  in  the  case  of 
the  adoption  by  a  Colonial  Legislature  of  the  substance  of  a 
British  statute  the  same  may  be  said.  And  in  the  interpreta- 
tion of  the  Constitution  of  the  Australian  Commonwealth  it 
hae  been  held  reasonable  to  infer  that  when  the  framers  of  that 
instrument  inserted  provisions  indistinguishable  in  substance, 
though  varied  in  form,  from  the  provisions  of  other  legislative 
enajctmeuts  which  had  received  judicial  interpretation,  they 
intended  that  such  provisions  should  receive  like  inter- 
pretation («/). 

[To  attempt  to  collect  all  these  decisions  would  entail  a 
labour  disproportionate  to  the  result,  for  in  a  large  number  of 
such  oases  the  statutes  in  question  have  been  repealed  (z),  and, 
where  they  are  still  in  force,  the  particular  points  in  dispute 
are  extremely  unlikely  to  occur  again,  and  the  decisions  are 
easily  found  in  treatises  relating  to  the  branch  of  law  dealt 
with  by  the  particular  Act.  This  work  is  therefore  confined 
to  the  enunciation  of  general  principles  of  construction,  and 
no  attempt  is  made  to  collect  all  the  decisions  of  the  Courts 
upon  mere  words.  But  in  the  chapter  on  the  Interpretation 
of  Wordfi  are  collected  such  judicial  dicta  as  seem  to  explain 
on  what  principles  the  meaning  of  words  used  in  statutes  is 
to  be  arrived  at,  and  in  an  Appendix  is  given  a  list  (a)  of 
words  often  to  be  met  with  in  statutes  which  have  received 
judicial  interpretation.] 

7.  [It  has  been  usual  in  treatises  on  the  interpretation  of 
statutes  to  have  a  chapter  on  strict  and  liberal  construction, 
and  to  specify  what  kind  of  statutes  are  commonly  construed 
strictly,  and  what  kinds  are  construed  liberally.  The  rules 
on  this  head  are  extremely  vague,  if,  indeed,  it  can  be  said 
that  there  are  any  rules  at  all  (6);  the  truth  being  that,  "  The 


(»)  See  JEx  parte  Campbell  (1870),  L.  E.  S  Ch.  App.  703  ;  Elphinstone, 
Conveyancing  (6th  edit.),  28. 

{^)  D'Emden  v.  Pedder  (1904),  1  Australia  0.  L.  K.  91,  112,  Griffith,  C.J. 
Under  this  ruling  the  High  Court  of  Australia  interpreted  the  Commonwealth 
Constitution  by  reference  to  decisions  on  the  corresponding  parts  of  the  United 
States  Constitution,  e.g.,  following  McCulloch  v.  Marylakd  (1829),  4  Wheat. 
U.  S.  2.  See  Sydney  Municipal  Council  v.  Commonwealth  (1904),  1  Australia 
C.  L.  K.  210,  239,  O'Connor,  J.  This  mode  of  interpretation  was  disapproved 
by  the  Judicial  Committee  in  Webh  v.  Outrim,  (1907)  A.  C.  81.  Tide  post, 
Part  II.  chap.  ix. 

(z)  Statutes  are  often  passed  to  override  decisions  on  the  construction  of  prior 
statutes,  e.g.,  Tovmend  v.  Cox,  (1907)  A.  C.  514,  518.  Por  an  unsuccessful 
attempt  to  legislate  in  this  manner,  see  Toronto  Corporation  v.  Toronto  Rail.  Co., 
(1910)  A.  C.  312. 

(a)  This  list  is  not  exhaustive.  Its  omissions  can  be  supplemented  from 
Stroud's  Judicial  Dictionary  and  the  various  Digests,  sub  tit.  "  Words." 

(*)  See  Ex  parte  Milne  (1889),  22  Q.  B.  D.  685,  69.5,  Esher,  M.R. ;  and 
[Dwarris,  Statutes  (2nd  edit.),  chap.  ix.  ;  Sedgwick,  Statutory  Law  (2nd  edit.), 
pp.  256  -316.]  In  Hill  v.  Metropolitan  Aaylmm  Board  (1879),  4  Q.  B.  D.  433, 
442,  PoUock,  B.,  said:  "It  is  a,  dangerous  doctrine,  and  one  contrary  to 
the  true  rules  of  construction,  to  require  or  allow  a  judge  to  give  an  effect 
to  the  same  words  wider  or  narrower  in  proportion  as  he  might  think  the 
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judges  have  perpetually  taken  refuge  in  the  clouds  and  mist 
of  strict  and  liberal  interpretation  whenever  they  have  been 
pressed  by  the  hardship  or  injustice  of  a  particular  case"  (c); 
and,  as  Lord  Hobart  said  in  Sh&ffield  v.  Batcliffe  (1616), 
Hob.  346,  "  If  you  ask  me  by  what  rules  the  judges  guided 
themselves  in  diverse  expositions  of  the  self-same  word  and 
sentence,  I  answer,  it  is  by  that  liberty  and  authority  which 
judges  have  over  statute  laws  according  to  reason  and  best  con- 
venience to  mould  them  to  the  truest  and  best  use."  In  this 
treatise  a  different  plan  has  been  adopted,  namely,  in  the  iirst 
instance,  to  lay  down  as  precisely  as  possible  the  rules  which 
regulate  the  construction  of  all  statutes,  the  language  of  which 
is  clear  and  unequivocal,  and  then,  in  the  next  place,  to  state 
in  what  way  the  meaning  of  obscurely  worded  statutes  may 
legitimately  be  arrived  at.  By  dealing  with  the  subject  in  this 
way,  it  is  hoped  that  it  will  be  found  that  all  the  various  rules 
which  exist  with  regard  to  the  interpretation  of  statutes  are 
stated  as  plainly  as  the  nature  of  the  case  will  permit.] 

8.  [The  rules  enunciated  in  this  treatise  as  to  the  interpreta-  Extent  and 
tion  and  effect  of  statutes  are  in  the  main  taken  from  the  ?*^|?*.°^ 
decisions  of    the  Courts  of   law  or  the  dicta  of   the  judges.]  rity  to  inter- 
Parliament  has  power  by  statute  to  declare  the  common  law  or  pret  statutes, 
the  meaning  of  any  prior  statute,  and  may  declare  wrong  or 
repeal  any  judicial  legislation  effected  by  interpretation  or  mis- 
interpretation of  statutes,  and  may  make  the  declaratory  or 
repealing  enactment  retrospective.     But  subject  to  this  power 
the  interpretation  of  statutes   is  within  the  special  province 
and  under  the  exclusive  control  of  the  judicature,  a    control 
exercised  only  in  the  course  of  a  legal  proceeding  and  generally 
only  upon  examination  of  the  terms  of  the  statute  itself  (d). 

The  sole  judicial  authority  ultimately  competent  to  construe 
a  statute  extending  to  the  whole  or  to  any  part  of  the  United 
Kingdom  is  the  House  of  Lords  (e) . 

The  interpretations,  whether  of  the  Crown  itself  or  of  officers 
or  Departments  of  State,  or  of  resolutions  of  one  House  of 
Parliament  (/),  or  of  subordinate  judicial  authorities,  ecclesi- 

general  scope  of  the  Act  in  which  they  were  found  of  great  or  small  public 
importance." 

(e)  Sedgwick,  Statutory  Law  {2nd  edit.),  307. 

(d)  See  Dicey,  Law  of  the  Constitution  (7th  edit.),  -fOfl. 

(e)  See  Macbeth  v.  Chislett,  (IfllO)  A.  C.  220,  224.  The  House  of  Lords  also 
will  apply  what  it  considers  a  correct  decision  of  the  Courts  of  one  part  of  the 
United  Kingdom  to  enactments  in  similar  terms  applying  to  another  part : 
8.  Pearson  #  Son,  Ltd.  v.  Dublin  %  8.  E.  Sail.  Co.,  (1909)  A.  C.  217,  224,  Lord 
Macnaghten. 

(/)  Dicey,  I.  c.  52.  In  the  South  African  Republic  resolutions  of  the 
Volksraad  were  declared  to  be  equivalent  to  laws.  Within  a  certain  limited 
sphere,  by  the  law  or  custom  of  Parliament  resolutions  of  either  House,  though 
not  statutes  or  laws,  are  only  in  a  very  limited  sense  subject  to  revision  or 
disregard  by  the  ordinary  Courts  of  law.  That  sphere  is  that  within  which 
either  House  acts  in  exercise  of  its  privilege  to  regulate  its  own  internal  concerns 
or  to  enforce  its  authority.    Dicey,  Law  of  Constitution  (7th  edit.),  62  et  seq:. ; 
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astioal  or  temporal,  unless  declared  by  statute  to  be  final  and 
conclusive,  must  yield  to  the  judicial  interpretation  of  the 
Supreme  Court  ajid  of  the  House  pf  Lords,  which  will  not 
adopt  an  erroneous  construction,  of  however  long  standing, 
unless  it  justifies  the  application  of  the  principle  communis 
error  jacit  jus.  Coke  (2  Inst.  618),  in  speaking  of  judicial 
authority,  said:  "  Which  answers  and  resolutions,  although 
they  were  not  enacted  by  authority  of  Parliament,  as  our 
statute  of  ArtieuU  cleri  in  9  Edw.  2  was:  yet  being  resolved 
unanimously  by  all  the  judges  of  England  and  Barons  of  the 
Exchequer,  are,  for  matters  in  law,  of  highest  authority  next 
to  the  Court  of  Parliament "  (g). 

There  is  at  the  present  time  a  distinct  tendency  on  the  part 
of  the  Legislature  to  substitute  departments  of  State  for  Courts 
of  law  in  dealing  with  certain  classes  of  questions.     Enact- 
ments are  passed  giving  appeals  on  matters   aSecting   indi- 
vidual rights  to  a  department  of  State  instead  of  to  a  judicial 
tribunal  (h),  and  empowering  administrative  authorities  to  act 
in  a  judicial  or  quasi- judicial  manner  independent  of  control 
by  the  Higher  Courts.     But  unless  the  words  of  the  statute 
clearly  exclude  its  jurisdiction,  the  High  Court  treats  such 
authorities  as  inferior  tribunals  subject  to  its  control,  and  will 
review  and  correct  their  erroneous  interpretations  of  statutes. 
In  R.  V.  Board  of  Education,  (1910)  2  K.  B.  165,  a  case 
2  Edw.  7,        on  s.  7  (i)  of  the  Education  Act,  1902,  the  Court  of  Appeal 
"•  *'^-  affirmed  an  order  for  a  mandamus  to  the  Board  of  Education 

made  by  the  King's  Bench  Division  (fc).  Cozens-Hardy, 
M.S.,  said:  "  In  my  opinion  that  section  (sub-s.  3)  deals 
with  any  question  of  fact  arising  under  s.  7,  and  is  not  limited 
to  a  question  arising  as  to  the  compliance  with  the  conditions 
and  provisions  under  heads  (a),  (b),  (c),  (d)  and  (e).  I  think, 
however,  that  there  is  nothing  in  that  section  which  enables 
the  Board  of  Education  to  decide  an  abstract  question  of  law, 
or  anything  else  than  a  question  of  fact,  although  the  question 
of  fact  may  involve  the  consideration  of  the  true  meaning  and 
effect  of  the  Act  of  Parliament  itself.  It  does  not  enable  the 
Board  of  Education  to  legislate,  and  if  its  decision  is  based 
on  a  wrong  interpretation  of  the  statute  I  think  it  is  not  abso- 
lute in  the  sense  that  no  Court  can  interfere  with  or  review 

Bradlaugh  v.  Gosaet  (1884),  12  Q.  B.  D.  271  ;  Att.-Gm.  v.  Bradlmgh  (1884),  14 
Q.  B.  D.  667  (0.  A.) ;  May,  Pari.  Pr.  (11th  edit.),  131. 

(^)  One  of  the  resolutions  referred  to  was  that  the  interpretation  of  statutes 
oonoeming  the  clergy  belongs  to  the  judges  of  the  Common  Law.  See  M.  v. 
Bibdin,  (1910)  P.  57. 

[h)  See  the  Housing  ajad  Town  Planning  Act,  1909  (9  Edw.  7,  o.  44), 
ss.  17  (6),  18  (4),  which  substitute  appeal  to  the  Local  Govemment  Board  for 
appeals  to  justices  against  closing  and  demolition  orders. 

(i)  Sub-sect.  3  provides  that  "if  any  question  arises  under  this  section  between 
the  local  education  authority  and  the  manager  of  a  school  not  provided  by  the 
local  education  authority,  that  question  shall  be  determined  by  the  Board  of 
Education." 

(k)  (1909)  2  K.  B.  1048. 
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it.  In  all  matters  of  fact  not  involving  a  wrong  construction 
of  the  statute,  the  decision  of  the  Board  of  Education  will  be 
final.  If,  however,  as  in  the  case  of  Wilford  v.  West  Riding 
of  Yorkshire  County  Council  (l),  the  Board  of  Education  gives 
a  decision  which  proceeds  upon  a  wrong  interpretation  of  the 
statute,  such  as  the  meaning  of  the  word  '  maintain,'  the 
decision  is  not  conclusive,  and  it  is  competent  to  the  Court  to 
take  action,  notwithstanding  the  decision  of  the  Board  of  Edu- 
cation, to  do  what  is  right  between  the  parties.  I  agree  with 
Channell,  J.'s,  judgment  in  Wilford' s  case  on  this  point." 

Faxwell,  L.J.,  said  (at  p.  178):  "The  Solicitor  General's 
contention  (m)  is  in  my  opinion  the  more  accurate,  but 
it  requires  explanation  and  expansion.  The  point  is  of 
very  great  importance  in  these  latter  days,  when  so  many 
Acts  of  Parliament  refer  questions  of  great  public  im- 
portance to  some  Government  department.  Such  depart- 
ment when  so  entrusted  becomes  a  tribunal  charged  with 
the  performance  of  a  public  duty,  and  as  such  amenable  to 
the  jurisdiction  of  the  High  Court,  within  the  limits  now  well 
established  by  law.  If  the  tribunal  has  exercised  the  discretion 
entrusted  to  it  bond  fide,  not  influenced  by  extraneous  or 
irrelevant  considerations,  and  not  arbitrarily  or  illegally,  the 
Courts  cannot  interfere;  they  are  not  a  Court  of  Appeal  from 
the  tribunal,  but  they  have  power  to  prevent  the  intentional 
usurpation  or  mistaken  assumption  of  a  jurisdiction  beyond 
that  given  to  the  tribunal  by  law,  and  also  the  refusal  of  their 
true  jurisdiction  by  the  adoption  of  extraneous  considerations 
in  arriving  at  their  conclusion,  or  deciding  a  point  other  than 
that  brought  before  them,  in  which  cases  the  Courts  have 
regarded  them  as  declining  jurisdiction.  Such  tribunal  is  not 
an  autocrat  free  to  act  as  it  pleases,  but  is  an  inferior  tribunal 
subject  to  the  jurisdiction  which  the  Court  of  King's  Bench 
for  centuries,  and  the  High  Court  since  the  Judicature  Acts, 
has  exercised  over  such  tribunals.  In  this  case  the  Board, 
by  acting  on  a  wrong  construction  of  the  Act,  have  not  exer- 
cised the  real  discretion  given  to  them  thereby;  a  discretion  to' 
say  whether  the  sums  'provided  are  fit  and  proper  on  the 
assumption  that  the  Act  allows  the  authority  to  prefer  pro- 
vided or  non-provided  schools  as  such  is  entirely  different  from 
a  discretion  to  say  whether  they  are  fit  and  proper  when  such 
preference  is  unlawful;  wholly  different  considerations  arise, 
and  that  which  may  be  plain  on  one  assumption  in  one  way 
may  be  equally  plain  on  the  contrary  assumption  in  another 
way.     This  is  in  accordance  with  the  decision  of  this  Court  in 

{I)   (1908)  1  K.  B.  685. 

(m)  Viz.,  that  the  Court  had  no  jurisdiction  to  interfere  unless  the  Board  had 
wrongfully  given  itself,  or  assumed,  a  jurisdietion  which  it  did  not  possess.  The 
Attorney-General  had  argued  that  the  Court  had  no  jurisdiction  to  interfere  in 
any  way  or  on  any  ground  with  the  decision  of.  the  Board, 
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53  &  64  Vict, 
i;.  45. 


23  &  24  Vict, 
c.  136. 

Uniformity 
of  inter- 
pretation. 


B.  V.  Vestry  of  St.  Pancras"  (o).  And  Buckley,  L.J.,  at 
p.  188,  said:  "Furthermore,  whether  right  or  wrong,  the 
question  is  one  of  construction  of  the  Act  of  Parliament.  In 
order  to  perform  their  duties  under  that  Act  the  Board  of  Edu- 
cation must  of  course  form  an  opinion  as  to  what  is  the  construc- 
tion of  the  Act,  but  they  cannot  determine  its  construction. 
If  the  construction  which  they  adopt  be  not  the  right  con- 
struction their  determination  (under  sub-s.  3)  binds  no  one." 

On  a  like  principle  in  B.  v.  Treasury,  (1909)  2  K.  B.  183, 
a  mandamus  was  issued  to  the  commissioners  of  the  Treasury 
to  determine  the  proportions  payable  from  money  payable  by 
Parliament  and  from  the  police  pension  fund  of  a  county  to 
the  pension  of  a  police  officer,  the  Court  taking  the  view  that 
the  Police  Act,  1890,  simply  imposed  on  the  Treasury  Depart- 
ment the  duty  of  determining  such  proportions  according  to 
law,  and  that  a  mandamus  lay  to  set  in  motion  the  only  pro- 
cedure by  which  the  respective  liabilities  to  pay  could  be 
determined  (p). 

And  In  re  Weir  Hospitd,  (1910)  2  Ch.  124,  the  Court  held 
that  the  Charity  Commissioners  had  entirely  misapprehended 
their  duties  and  powers  as  to  framing  schemes  under  the  Chari- 
table Trusts  Act,  1860  (g). 

The  marked  tendency  of  judicial  decisions  is  to  render 
uniform  for  all  the  King's  dominions  the  rules  relating  to  the 
construction  of  statutes  (r).  As  Lord  Watson  said  in  Cooper 
V.  Cooper  (1888),  13  App.  Cas.  88,  104,  the  House  of  Lords 
is  the  commune  forum  of  England,  Scotland  and  Ireland,  and 
takes  judicial  notice  of  the  law  of  each  country  in  an  appeal 
from  the  other  (s).  In  dealing  with  the  statutes  common  to 
the  whole  United  Kingdom,  the  House  of  Lords  has  to  lay 
down  rules  applicable  to  all  those  countries  alike,  and  to  con- 
sider and  reconcile,  or  select  'from,  conflicting  decisions  of 
English,  Scotch  and  Irish  Courts  upon  such  enactments  (t). 


(o)  (1890),  24  Q.  B.  D.  371. 

Ip)  To  justify  the  issue  of  the  mandamus  it  was  necessary  to  correct  the  con- 
struction put  by  the  Treasury  on  sects.  14,  33  of  the  Police  Act,  1890. 

(q)  The  scheme  in  question  was  declared  ultra  vires  as  oontravening  the  rules 
judicially  laid  down  as  to  the  application  of  the  cy-pres  doctrine  to  charitable 
trusts. 

(r)  See  Income  Tax  Commissioners  v.  JPemsel,  (1891)  A.  C.  632,  657,  677, 
Lords  Watson  and  Macnaghten  ;  and  per  Lords  Cottenham  and  Brougham  in 
Duncan  v.  Findlater  (1839),  9  Eng.  Rep.  339,  345,  where  it  was  unsuccessfully 
argued  that  to  adopt  English  decisions  on  a  statute  applying  to  Great  Britain 
and  Scotland,  which  conflicted  with  Scotch  decisions  on  the  same  Act,  was  an 
attempt  to  overrule  Scotch  in  favour  of  English  law. 

(»)  See  Ewing_  v.  Orr-Ewing  (1884),  9  App.  Cas.  37  ;  (1885),  10  App.  Cas.  463. 

(<)  English  judges  have  differed  as  to  whether  they  are  bound  by  Scotch 
decisions  on  an  Act  common  to  England  and  Scotland :  see  Blake  v.  Midland 
Rail.  Co.  (1852),  18  Q.  B.  98,  109,  Coleridge,  J. ;  Ford  v.  Wiley  (1889),  23 
Q.  B.  D.  203,  Coleridge,  C.J.  The  true  rule  seems  to  be  that  such  decisions  are 
not  binding  in  the  same  sense  as  those  of  English  Courts  of  concurrent  or  superior 
jurisdiction  ;  but  that  expediency  and  comity  are  in  favour  of  their  acceptance 
until  the  House  of  Lords  decides  the  matter  finally.     In  the  BaUway  and  Canal 
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The  Judicial  Committee  of  the  Privy  Council  is  in  a  like 
manner  the  commune  forum  for  the  rest  of  the  empire  {u),  and 
composed  of  almost  the  same  judges  as  sit  in  the  House  of 
Lords.  The  decisions  of  these  august  Courts  tend  to  restrain 
any  disposition  of  subordinate  Courts  in  different  parts  of  the 
empir(!  to  set  up  divergent  rules  of  interpretation,  and  to  pro- 
jjuce  practical  uniformity  as  to  such  rules.  Where  such 
restraint  cannot  be  imposed,  in  some  oases  the  different  moral 
sentiment  in  different  parts  of  the  United  Kingdom  has  led  to 
a  different  construction  of  the  same  statute.  This  is  conspicu- 
ously illustrated  by  the  divergence  between  the  English  and 
the  Scotch  and  the  Irish  Courts  on  the  application  of  sect.  2 
of  the  Prevention  of  Cruelty  to  Animals  Act,  1849,  to  the  dis-  12  &  13  Vict, 
horning  of  cattle  (a;).  No  appeal  being  available  to  the  House  "■  92- 
of  Lords  on  this  statute,  this  divergence  can  be  settled  only 
by  legislation. 

[As  Eyre,   C.J.,  pointed   out  to  the  House  of    Lords    in  Interpretation 
Burned  V.   Lord  Camden   (1795),    6    Bro.    Pari.    Cas.    201,  "oifpro^noe 
1  H.   Bl.  476;    2  ih.  633,  the  duty  of  expounding  Acts  of  ofthetem- 
Parliament  devolves  solely  upon  the  "  King's  temporal  Courts,  P°'*l  Courts, 
and  your  Lordships  in  the  last  instance  "  {y).    That  duty  was 
once  claimed  as  a  right  by  James  I.,  and  Coke  reports  {z) 
the  opinion  on  the  point  which  he  delivered,  "  with  the  clear 
consent  of  all  the  judges  of  England  and  the  Barons  of  the 
Exchequer,"  to  the. effect  that  "the  King  in  his  own  person 
cannot  adjudge  any  case."]     "  The  province  of  the  Legisla- 
ture," as  the  Court  of  Exchequer  said  in  Russell  v.  Ledscem 
(1845),  14  M.  &  W.  574,  589,  "  is  not  to  construe,  but  to  enact, 
and    their    opinion,  not    expressed    in    the    form    of   law  as 
a  declaratory  provision  would  be  {a),  is  not  binding  on  Courts 

Traffic  Act,  1888  (51  &  52  Vict.  o.  26),  it  was  recognised  by  Parliament  that  the 
Courts  of  England,  Scotland,  or  Ireland  might  differ  as  to  the  interpretation  of 
the  Act.     See  sect.  17  (5). 

(«)  The  Courts  from  which  and  the  conditions  under  which  appeals  lie  are 
stated  in  Wheeler's  Privy  Council  Practice  (1893),  and  the  Orders  in  Council 
regulating  appeals,  made  in  1908  and  1909  :  St.  R.  &  O.  1908,  p.  405 ;  1909, 
p.  417.  As  to  the  history  of  appeals  from  Australia  to  the  King  in  Council,  see 
Parkin  v.  James  jl90a),  2  Australia  C.  L.  E,.  315,  330,  GrifBth,  C.J.  As  to 
appeals  from  the  Supreme  Court  of  Canada,  see  Clergue  v.  Murray,  (1903)  A.  C. 
521 ;  and  from  the  High  Court  of  Australia,  see  Victorian  Eailway  Commissioners 
V.  Brown,  (1906)  A.  C.  381. 

(x)  Ford  v.  Wiley  (1889),  23  Q.  B.  D.  203,  which  conflicts  with  E.  v. 
M'Bonagh  (1891),  28  L.  E.  Ir.  204;  Eenton  y.  Wilson  (1888),  16  Eettie  (Jus- 
ticiary So.),  84  ;  and  Todrick  v.  Wilson  (1891),  18  Eettie  (Justiciary  Sc),  41. 

{y)  ["  A  judge  is  theoretically  hound  to  take  judicial  notice  of  all  Acts  of 
Parliament,"  he  is  bound  also  "theoretically  to  know  the  contents  of  them" 
all,  and  consequently  it  may  not  be  assumed,  when  not  disputed  by  the 
pleadings,  that  a  right  has  been  created  by  an  Act  of  Parliament,  which,  as  a 
matter  of  fact,  has  not  been  no  created,  for  the  judge  is  "theoretically  bound  to 
be  aware  that  there  is  no  such  Act  of  Parliament"  :  Chilton  v.  Corporation  of 
London  (1878),  7  Ch.  D.  736,  740,  Jessel,  M.E. 

(z)  Frohibitions  del  Roy  (1607),  12  Co.  Eep.  63.] 

(a)  See  below,  p.  148,  where  the  meaning  of  the  phrase  "  parliamentary 
exposition  of  a  statute"  is  explained. 

C.  C 
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jurisdiction 
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on  a  wrong 
construction 
of  a  statute. 


whoso  duty  it  is  to  expound  the  statutes  they  [the  Legislature] 
have  enacted."  [It  would  be  no  easy  task  (b)  to  ascertain  at 
what  period  and  by  what  means  the  Courts  of  law  obtained 
the  right  of  being  the  sole  expositors  of  the  statutes  of  the 
realm .  In  the  early  ages  of  the  English  system  it  appears  that 
the  line  between  the  judiciary  and  the  Legislature  was  not 
distinctly  marked  (c).  Originally  the  Houses  of  Lords  and 
Commons  sat  together,  and  the  Courts  of  law  were  clearly  sub- 
ordinate to  the  Parliament.  A  writ  of  error  lay  from  them  to 
the  Parliament,  and  they  were  accustomed  even  to  consult  Par- 
liament before  they  decided  points  of  difficulty  and  import- 
ance (d).  But  it  is  now  one  of  the  axioms  of  our  law  that 
it  is  not  only  "  the  right,"  but  also  the  duty  of  the  judiciary 
to  expound  and  interpret  doubtful  provisions  of  our  legislative 
enactments  (e).] 

Ecclesiastical  Courts  have  power  to  construe  a  statute  which 
comes  incidentally  before  them  in  the  course  of  a  proceeding 
which  is  within  their  jurisdiction  (/).  But  the  construction 
adopted  does  not  bind  the  [temporal  Courts,  whose  special  pro- 
vince it  is  to  expound  the  statute  law;  and  "the  possibility," 
as  the  judges  pointed  out  in  Home  v.  Lord  Camden  (1795), 
2  H.  Bl.  536,  "  of  two  different  rules  prevailing  upon  the  same 
law,  one  in  the  King's  temporal  Courts,  and  the  other  in  Courts 
of  peculiar  jurisdiction,  is  effectually  prevented  without  any 
unreasonable  interference  or  breaking  in  upon  the  Courts  of 
peculiar  jurisdiction  by  the  temporal  Courts  issuing  their  pro- 
hibitions in  every  such  case.  And  this  is  no  more  than  saying, 
'  proceed  to  the  very  extent  of  your  jurisdiction  without  inter- 
ference from  us,  only  remembering  that  .  .  .  when  any  ques- 
tion arises  touching  the  exposition  of  the  statute  law,  if  the 
subject  is  originally  of  temporal  jurisdiction  and  comes  inci- 
dentally before  you,  it  is  to  be  expounded  by  you  as  we 
expound  it,  or  if  the  statute  concerns  your  proceedings  only, 
you  are  to  expound  it  as  we  say  it  ought  to  be  expounded, 
when  the  question  is  brought  before  us  in  prohibitions '  "  (g). 


(b)  ["We  have  no  means  of  tracing  the  manner  in  which  the  transfer  of 
authority  to  the  judges  was  effected,  hut  at  a  very  early  day  we  find  it  asserted 
in  more  than  its  present  plenitude"  ■  Sedgwick,  Statutory  Law  (2nd  edit.), 
174  ;  see  also  Dwarris  on  Statutes  (2nd  edit.),  pp.  708,  792.] 

(c)  Sedgwick,  I.  c.  p.  18. 

(ci}  [Per  Sir  J.  Campbell,  arguendo  in  Stoekdale  v.  Mansard  (1837),  9  A.  &  E. 
1  ;  3  St.  Tr.  (N.  S.)  723.] 

(«)  [Sedgwick,  I.  c.  p.  173.  And  in  Sheffield  v.  Eatclip  (1616),  Hob.  346, 
cited  in  Att.-Gen.  v.  Pougett  (1816),  2  Price,  381,  388,  it  is  said,  in  answer  to 
the  inquiry  by  what  rule  judges  were  guided  in  expounding  statutes,  "  It  is  by 
that  liberty  and  authority  that  j  udges  have  over  laws,  especially  over  statute 
laws,  according  to  reason  and  best  convenience  to  mould  them  to  the  truest  and 
best  use."]  But  the  Court  must  be  judges,  and  not  lawgivers.  Erskine,  Inst. 
Law  Sc.  1,  1,  50. 

(/)   Hall  V.  Maule  (1838),  7  A.  &  E.  721  ;  R.  v.  Dibdin,  (1910)  P.  67. 

{g)  See  R.  v.  Dibdin,  (19iO)  P.  57,  where  the  temporal  Courts,  on  a  rule  for  a 
prohibition  to  the  Dean  of  Arches  considered  whether  the  EngUsh  legislation  on 
marriage  dealt  with  marriage  as  a  civil  contract  or  recognised  it  as  having 


Digitized  by  Microsoft® 


Interpretation  of  Actf>  reXaling  to  the  Church.  19 

Therefore,  even  with  regard  to  the  exposition  by  ecclesiastical 
Courts  of  Acts  of  Parliament  which  relate  exclusively  to 
ecclesiastical  matters,  the  ecclesiastical  Courts  must  accept  the 
interpretation  put  upon  the  statute  by  the  temporal  Court. 
Coke  (2  Inst.  601)  says  that  this  was  stated  as  their 
opinion  "  by  all  the  judges  of  England  and  the  Barons  of  the 
Exchequer  upon  mature  deliberation  and  consideration  with 
one  unanimous  consent,"  in  answer  to  certain  questions  put 
to  them  by  the  Lords  of  the  Council  with  respect  to  the  com- 
plaint exhibited  by  Archbishop  Bancroft  in  the  name  of  the 
whole  clergy,  in  Michaelmas  Term,  anno  3  Jac.  I.  (1605). 
The  complaint  (as  stated  at  p .  614)  was  "  that  no  temporal 
judges,  under  colour  of  authority  to  interpret  statutes,  ought, 
in  favour  of  their  prohibitions,  to  make  causes  ecclesiastical  to 
be  of  temporal  cognizance."  To  which  the  answer  was,  "  that 
as  for  the  judges  expounding  of  statutes,  which  concern  the 
ecclesiaetical  government  or  proceedings,  it  belongeth  to  the 
temporal  judges."  And,  after  setting  out  the  whole  of  these 
complaints  and  the  answers  thereto,  Coke  adds,  at  p.  618:  "  We 
will  now  proceed  to  the  exposition  of  the  same  [i.e.,  9  Edw.  2], 
which  office  the  clergy  claimed,  viz.,  to  interpret  all  statute  laws 
concerning  the  clergy;  but  it  was  resolved  by  all  the  judges  of 
England,  that  the  interpretation  of  all  statutes  concerning  the 
clergy,  being  parcel  of  the  laws  of  the  realm,  do  belong  to  the 
judges  of  the  common  law."  It  is,  in  fact,  now  well  settled, 
that  if  ecclesiastical  Courts  are  called  upon  to  construe  statutes, 
no  matter  what  they  relate  to,  they  are  bound  to  construe  them 
upon  the  same  principles  as  the  Courts  of  common  law  (h). 
"Whatever,"  said  Lord  North,  in  Carter  v.  Crawley  (1681), 
Sir  T.  Raym.  496,  "  is  determined  by  the  common  law  to  be 
the  true  meaning  of  this  Act,  must  be  a  rule  to  the  ecclesiastical 
Courts,  for  the  Courts  of  common  law  are  intrusted  with  the 
exposition  of  Acts  of  Parliament,  and  we  ought  not  to  suffer 
them  ba  proceed  in  any  other  manner  than  shall  be  adjudged 
by  the  King's  Courts  to  be  the  true  meaning  of  the  Act."  This 
was  finally  decided  in  Gould  v.  Gapper  (1804),  5  East,  345. 
In  that  case  it  was  contended  that  the  misconstruction  of  a 

sacramental  qualities,  determined  that  7  Edw.  7,  c.  47,  did  not  authorise  a 
clergyman  of  the  Church  of  England  to  repel  from  the  Eucharist  a  man  who  had 
married  his  deceased  wife's  sister. 

(A)  These  decisions  were  giren  with  reference  to  the  relations  of  the  superior 
Courts  of  common  law  to  Courts  of  limited  or  special  jurisdiction,  such  as  the 
Court  of  Admiralty,  or  to  local  Courts  of  record,  or  to  Courts  of  ecclesiastical 
jurisdiction.  Under  the  modem  judicial  system  the  powers  of  review  over 
inferior  Courts  are  clearly  established,  and  therewith  the  authority  of  the 
Supreme  Court  to  review  and  correct  any  erroneous  reading  of  a  statute  hy  an 
inferior  Court,  or  by  any  public  department  or  ofBcial  acting  in  a  judicial  capacity : 
see  S.  V.  Board  of  Mucation,  (1909)  2KB.  104S  ;  (1910)  2  K.  B.  165,  mte,  p.  14. 
The  jurisdiction  of  ecclesiastical  Courts  has  been  in  part  transferred  to  the 
Supreme  Court,  in  part  extinguished ;  and  as  to  the  rest,  except  where  temporal 
matters  are  involved,  is  under  the  review  of  the  Judicial  Committee  of  the  Privy 
Council. 

c2 
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statute  by  an  ecclesiastical  Court  was  matter  of  appeal  and  not 
of  prohibition.  Lord  EUenborough,  however,  in  an  elaborate 
judgment,  in  which  he  reviewed  all  the  previous  authorities, 
held  otherwise,  on  the  broad  ground  that  the  Courts  of  com- 
mon law  have  in  all  cases,  in  which  matter  of  a  temporal  nature 
has  incidentally  arisen,  granted  prohibitions  to  Courts  acting 
by  the  rules  of  the  civil  law,  where  such  Courts  have  decided  on 
such  temporal  matters  in  a  manner  different  from  that  in  which 
the  Courts  of  common  law  would  decide  the  same  (i).]  The 
result  of  these  decisions  is  twofold:  (1)  That  judgments  of 
ecclesiastical  Courts  and  even,  it  is  submitted,  of  the  Judicial 
Committee  on  appeal  from  them,  as  to  the  construction  of 
statutes,  are  not  conclusive  upon  the  Supreme  Court  or  the 
House  of  Lords  (fc) .  (2)  That  the  High  Court  has  authority 
to  interfere  by  prohibition  or  mandamus  when  an  ecclesiastical 
Court  construes  a  statute  otherwise  than  in  accordance  with  the 
principles  acted  upon  by  the  Supreme  Court,  if  the  effect  of 
such  construction  is  to  lead  the  ecclesiastical  Court  to  assume 
a  jurisdiction  not  given  to  it  or  to  deprive  a  suitor  of  a  right 
secured  to  him  by  common  law  or  statute  (Z).  And  this  juris- 
diction has  in  recent  years  been  invoked  by  ecclesiastics  who 
hold  strongly  the  incompetence  of  temporal  Courts  in  ecclesi- 
astical matters  (m). 

(«)  The  importanee  of  this  rale  has  been  accentuated  by  Read  v.  Bishop  of 
Lincoln  (1888),  13  P.  D.  221 ;  U  ib.  148  ;  (1892)  A.  0.  644.  The  Prayer  Book 
(14  Car.  2,  c.  4,  s.  1  ;  1  Rev.  Stat.  (2nd  ed.),  S33,  n),  and  Articles  of  Eeligion 
(13  Eliz.  c.  12;  14  Car.  2,  o.  4,  8.  26),  are  scheduled  to  Acts  of  Parliament. 
In  Julitis  V.  Bishop  of  Oxford  (1880),  6  App.  Cas.  214,  and  in  AlUroft  v.  Bishop 
of  London,  (1891)  A.  C.  666,  the  supremacy  of  the  temporal  Courts  in  matters 
regulated  by  statute  over  the  ecclesiastical  Courts  was  fully  recognised,  and  the 
bishops  were  regarded  as  standing  much  in  the  position  of  justices  of  the  peace 
as  to  the,  exercise  of  their  functions.  In  matters  relating  to  Convocation  and  its 
mode  of  election,  the  temporal  Courts  have  no  jurisdiction,  although  with 
reference  to  the  election  of  municipal  officers  the  Courts  are  competent :.  S.  v. 
Archbishop  of  York  (1888),  20  Q.  B.  D.  740. 

(A)  Mackonochie  v.  Lord  Fmzance  (1881),  6  App.  Cas.  424,  Lord  Blackburn. 

(l)  See  relet/  v.  Burder  (1841),  11  A.  &  E.  265,  Tindal,  O.J. ;  R.  v.  Archbishop 
of  Canterbury,  (1902)  2  K.  B.  603;  71  L.  J.  K.  B.  894,  916;  R.  v.  Libdin, 
(1910)  P.  57. 

()«)  Mackonochie  v.  Lord  Penzance,  ubi  sup.  ;  Oombe  v.  De  la  Bere  (1881),  22 
Ch.  D.  316 ;  Enraght  v.  Lord  Penzance  (1882),  7  App.  Cas.  240 ;  R.  v.  Bibdin, 
ubi  sup. 
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CHAPTER  II. 

THE  DRAFTING  OF  STATUTES. 
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1.  "  The  Legislature,"  said  the  twelve  judges  in  Longmead's  Statutes  need 
case   (1795),  Leach,  CO.  694,  696,  "when  they  intend    to  "ot  be  drafted 
pass,  to  continue,  or  to  repeal  a  law,  are  not  bound  to  use  any  auy°plrti^uiar 
precise  form  of  words."    Consequently  we  find  that  at  different  form, 
periods  of  English  history  statutes  have  been  drawn  in  different 
ways  and  according  to  different  methods. 

2.  Till  1487  the  judges,  as  a  rule,  drafted  the  statutes  jin  statutes 
Latin  or  Norman  French  by  the  light  of  the  Parliament  Rolls,  ori^inaJly 
which  were  not  engrossed  until  the  conclusion  of  each  Parlia-  ^^^  ^^ 
ment.     In  other  words,  the  Houses  of  Parliament,  or  one  of  ^^  ^^^' 
them,  petitioned  for  remedy  of  a  particular  grievance,  but  left 
the  terms  of  the  remedial  Act  to  the  King  in  Council  {a). 
The  statutes,  when  drafted,  were  engrossed  on  the  statute  roll 
now  preserved  in  the  Tower.     "  Parliament  recognised  that 
those  who  administered  the  law  were  supposed  to  have  a  real, 
and  not  a  merely  nominal,  hearing  in  the  making  of  laws  "  (&) . 
That    the    judges    believed    their    right  to  be    constitutional 
appears  from  the  fact  that  the  Chancellor  and  the  judges  (in 
15   Edw.    3)  protested  against  a  number  of  statutes  on  the 
grounds — (1)  That  they  did  not  assent  to  the  making,  or  to 


(a)  Stubbs,  Const.  Hist.  vol.  ii.  671,  675;  Anson,  Law  and  Custom  of  the 
Constitution  {4th  ed.),  vol.  i.  p.  240. 

(*)  T.  B.  14  &  15  Edw.  3,  Pref.  by  Pike,  p.  Ixii.  The  judges  are  still 
summoned  in  each  Parliament  to  attend  on  the  House  of  Lords  :  Anson,  Law, 
&c.  of  Constitution  (4th  edit.),  vol.  i.  p.  53. 
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the  form,  of  the  statutes;  (2)  That  they  could  not  observe  the 
statutes  if  contrary  to  the  laws  and  usages  of  the  realm  which 
they  were  sworn  to  keep.  These  protests  involved  the  conten- 
tions that  the  law  oould  not  be  changed  by  Act  of  Parliament, 
or  that  there  could  not  be  an  operative  Act  if  the  Chancellor, 
Treasurer,  and  judges  were  opposed  to  its  provisions,  neither 
of  which  has  now  any  constitutional  validity  (c).  Drafting 
by  the  judges  was  contemporaneous  with  the  Statute  Kolls 
(1278 — 1468).  It  has  to  some  extent  a  parallel  in  the  modern 
practice  of  settling  only  the  general  principles  of  law  by 
statute,  and  giving  judicial  or  other  departments  of  State 
authority  to  make  rules  for  the  execution  of  statutes  (<^).  it 
led  to  difficulties  and  controversies  between  the  Commons  and 
the  Crown  (e),  and  occasionally  to  the  omission  of  a  statute 
actually  passed,  or  the  promulgation  of  a  statute  which  had  not 
received,  the  necessary  assent,  and  was  finally  discontinued  m 
the  reign  of  Henry  VII.  Nor  are  the  productions  of  the  early 
judges  marked  by  any  special  accuracy  of  language.  ["  In 
ancient  statutes,"  as  Lord  EUenborough  observed  in  Wilson  v. 
KnuUey  (1806),  7  East,  128,  136,  as  to  4  Edw.  III.  c.  7, 
"  no  great  precision  of  language  prevailed,  and  the  words  were 
very  loose  and  general."] 

In  the  reign  of  Henry  VI.  the  practice  began  of  sending  the 
demands  of  the  two  Houses  to  the  King  in  the  form  of  a  bill 
for  his  acceptance  or  rejection.  In  other  words,  the  Houses  of 
Parliament  took  away  from  the  Crown  and  the  justiciary  the 
power  of  settling  the  form  of  a  statute  (/).  In  1433  the  words 
"  by  authority  of  Parliament "  were  added  to  the  words  of 
enactment,  and  from  1  Hen.  7  all  reference  in  the  statutes  to 
petition  is  dropped,  the  method  of  legislation  by  bill  being 
then  fully  established  {g). 

Subsequently  In  the  reign  of  Richard  III.  the  sessional  publication  of 
^Z^JT^^'  printed  statutes  began,  and  from  1487  the  statute  roll  was  no 
longer  made  up  in  the  old  form.  English  superseded  Latin 
and  French,  and  Parliament  appears  to  have  handed  over  the 
drafting  of  statutes  to  conveyancers,  who  were  encouraged  to 
prolixity  by  the  invention  of  printing,  and  diluted  their  native 
language  by  that  cautious  use  of  synonyms  {h)  which  is  the 
common  characteristic  of  deeds  and  statutes.    From  this  time 

(c)  Loe.  cit.  p.  Iviii.  ;  see  Ilbert,  Legislative  Methods  and  Forms,  p.  77. 

{(f)  For  a  list  of  the  very  numerous  statutes  giving  such  power,  and  of  the 
subordinate  legislation  effected  under  such  statutes,  see  Index  of  Statutory 
Kules  and  Orders  in  force  at  end  of  1909. 

(«)  See  1  Clifford,  History  of  Private  Bill  Legislation,  326. 

(/)  Stnbbs,  Const.  Hist.  vol.  ii.  p.  688 ;  Anson.  Law  and  Custom  of  the 
Constitution  (4th  ed.),  vol.  i.  p.  241. 

iff)  Stubbs,  vol.  ii.  690;  see  the  Act  11  Hen.  6;  1  Stat.  Eev.  (2nd  edit.) 
219. 

{/>)  This  may  have  been  originally  due  to  uncertainty  as  to  which  of  several 
English  words  accurately  rendered  a  Latin  or  Norman  French  law  term. 
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[a  wordy  style  (*)  was  introduced,  not  only  into  the  drafting  of 
statutes,  but  also  in  deeds  of  conveyance  and  other  legal  docu- 
ments, which  continued  in  full  use  as  late  as  1861,  so  that  "  the 
true  objection  to  modern  statutes  is  rather  their  prolixity  than 
their  want  of  perspicuity"  (fc).] 

3.  [The  phraseology  of  Acts  of  Parliament  has  been  sub-  Judicial 
jected  to  much  adverse  judicial  criticism,  many  judges  having,  ™itioism  of 
like  Lord  Campbell,  a  keen  sense  of  "  the  vast  superiority  of  LngTiage. 
judge-made  law  over  the  crude  enactments  of  the  Legislature," 
and  a  disposition  for  what  has  been  described  as  "  drawing 
the  fang  teeth  of  an  Act  of  Parliament."  Sir  Alexander 
Cockburn,  in  a  speech  at  the  Guildhall,  March  9,  1876,  de- 
scribed Acts  of  Parliament  as  being  "  more  or  less  unin- 
telligible, by  reason  of  the  uncouth,  barbarous  phraseology  in 
which  they  are  framed;"  and  he  attributed  this  to  the  fact 
that  "  the  work  of  framing  them  is  committed  to  few  hands, 
while  the  task  is  a  Herculean  one,  far  beyond  the  strength  of 
the  men  employed  properly  to  discharge."]  Particular  statutes, 
such  as  the  Franchise  Acts  (l),  the  Married  Women's  Property 
Act,  1882  (to),  the  Divided  Parishes,  &c.  Act,  1876  (n),  the 
Bnis  of  Sale  Act,  1882  (o),  the  Infants  Belief  Act,  1874  (p), 
and  certain  parts  of  the  County  Courts  Act,  1888  (q),  have 
brought  judicial  execration  on  the  conjoint  efforts  of  the  drafts- 
man and  the  Legislature.  In  Thomas  v.  Kelly  (1888),  13 
App.  Cas.  506,  517,  Lord  Macnaghten  said:  "  To  say  that 
the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  is  well  46  &  46  Vict. 
drawn,  or  that  its  meaning  is  reasonably  clear,  would  be  to  «•  ^3. 
affirm  a  proposition  to  which  I  think  few  lawyers  would  sub- 
scribe, and  which  seems  to  be  contradicted  by  the  mass  of 
litigation  which  the  Act  has  produced,  and  is  producing  every 
day.  For  my  own  part,  the  more  I  have  occasion  to  study  the 
Act  the  more  convinced  I  am  that  it  is  beset  with  difficulties 
which  can  only  be  removed  by  legislation.  At  the  same  time 
I  cannot  help  thinking  that  some  of  the  puzzles  which  were 
presented  in  the  course  of  the  argument  disappear  if  the  scope 
of  the  Act  is  steadily  kept  in  view."  In  speaking  of  one  of 
the  private  Acts  of  the  New  River  Co.  (15  &  16  Vict.  c.  clx.), 

()')  ["  A  remarkable  oiroumstanee  of  the  statutes  of  Henry  VIII.  is  the  pro- 
digious length  to  which  they  ran."  (Eeeves'  History  of  English  Law,  by 
Ffalason,  vol.  iii.  p.  426.)] 

(A)  Barrington,  Observations  on  Statutes  (3rd  edit.),  175. 

(?)  Bradley  v.  Baylis  (1881),  8  Q.  B.  B.  210,  235,  Brett,  L.J.  ;  Knill  v.  Towae 
(1889),  2  Q.  B.  D.  186,  195,  Mathew,  J. 

[m]  Bx  parte  Boyd  (1888),  21  Q.  B.  D.  264,  Esher,  M.B.  ;  see  4  Law- 
Quarterly  Review,  234  ;  6  ib.  313. 

(«)  6  Law  Quarterly  Review,  118. 

(o)  Ex  parte  Yarrow  (1889),  69  L.  J.  Q.  B.  20,  Cave,  J. ;  see  4  Law  Quarterly 
Review,  370. 

(p)  Duncan  v.  Dixon  (1890),  43  Ch.  D.  211,  216;  Pollock  on  Contracts 
(7th  edit.),  63. 

(o)  Bazett  v.  Morgan  (1889),  24  Q.  B.  D.  48,  61,  Field,  J.  ;  Curtis  v.  Stovin 
(1889),  22  Q.  B.  D.  513,  618,  Fry,  L.J. 
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Lord  Herschell  said  (/■):  "  It  has  been  my  lot  to  attempt  to 
construe  many  Acts  of  Parliament  which  were  obscurely 
worded,  but  I  do  not  think  I  ever  met  with- one  upon  which  it 
was  more  impossible  to  put  a  satisfactory  construction  than  the 
statute  with  which  we  have, to  deal  in  the  present  ease.  If 
the  object  had  been  to  render  it  as  difficult  of  construction  as 
possible,  success  could  hardly  have  been  more  complete."  Lord 
Fitzgerald  said  of  the  same  Act,  at  p.  703:  "  It  might  almost 
be  said  to  be  the  result  of  malicious  ingenuity  if  it  had  not 
been  probably  that  the  Bill  was  submitted  to  a  Select  Com- 
mittee, and  we  may  take  the  contradictions  in  it  as  resulting 
from  some  effort  at  compromise  in  the  course  of  the  delibera- 
tions of  the  committee."  And  Lord  Maonaghten  called  it, 
at  p.  704,  a  "  curiously  ill-drawn  enactment."  And  in  Earl 
Cowley  V.  Inland  Revenue  Commissioners,  (1899)  A.  C.  190, 
57  &  58  Vict.  211,  Lord  Macnaghten,  speaking  of  the  Finance  Act,  1894, 
"■     ■  said,   "  the  other  provisions  of  the  Act  which  were  dragged 

into  the  discussion,  rather  unnecessarily,  as  it  seems  to  me, 
are  strangely  expressed  and  singularly  ill-drawn.  But  still 
I  do  not  think  that  the  Act  is  wholly  to  blame  for  the  per- 
plexity in  which  the  learned  judges  below  found  themselves 
entangled.  They  left  the  broad  highway  for  a  narrow  bypath, 
which  led  in  a  wrong  direction,  and  presented  difficulties  which 
increased  at  every  step." 

[In  1877,  in  his  Digest  of  the  Criminal  Law,  Introduction, 
p.  xix.,  Sir  James  Stephen  complained  of  the  phraseology  of 
statutes:  "  The  style  of  the  [Criminal  Law  Consolidation]  Acts 
is  no  less  unfavourable  to  those  who  might  wish  to  derive  infor- 
mation from  them  than  their  length  and  their  arrangement. 
Acts  of  Parliament  are  formed  upon  the  model  of  deeds,  and 
both  deeds  and  statutes  were  originally  drawn  up  under  the 
impression  that  it  was  necessary  that  the  whole  should  form  one 
sentence.  It  is  only  by  virtue  of  the  provision  contained  in 
13  &  14  Vict.  c.  21,  s.  2  (s),  that  a  full  stop  can  be  introduced 
into  an  Act  of  Parliament  at  all  {t) .  The  effect  of  this  rule  of 
style  has  been  to  cause  the  sections  of  an  Act  of  Parliament  to 
consist  of  single  sentences  of  enormous  length,  drawn  up,  not 
with  a  view  to  communicating  information  easily  to  the  reader, 
but  to  preventing  a  person  bent  upon  doing  so  from  wilfully 
misunderstanding  them.  The  consequence  is,  that  sections  of 
Acts  of  Parliament  frequently  form  sentences  of  jbhirty,  forty, 
or  fifty  lines  in  length.     And  the  length  of  these  sentences  is 

(r)  In  CookY.  New  River  Co.  (1889),  14  App.  Cas.  698. 

(s)  Enacting  that  Acts  are  to  be  divided  into  separate  sections ;  repealed  by 
the  Interpretation  Act,  1889  (62  &  53  Vict.  c.  63,  post,  Appendix  C),  and  not 
re-enacted  in  the  same  terms. 

(t)  [In  Barrow  v.  Wadkin  (1857),  24  Beav.  330,  Romilly,  M.E.,  pointed  out 
that  "in  the  rolls  of  Parliament  the  words  are  never  punctuated."]  But  in 
the  vellum  prints  substituted  for  the  old  Parliament  Rolls  it  is  common,  if 
not  now  invariable,  to  insert  the  stops. 
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only  one  of  the  objections  to  them;  they  are  as  ill-arranged  as 
they  are  lengthy"  (m).] 

"  The  criminal  law  exhibits,  in  perhaps  a  somewhat  exag- 
gerated form,  all  the  characteristic  defects  of  the  English 
statute  law,  because  of  the  very  great  number  and  dispersion 
of  the  enactments  constituting  crimes,  the  almost  total  absence 
of  definitions  explaining  the  scope  of  the  enactments,  and  to 
some  extent  specimens  of  all  the  vices  of  drafting  that  have 
been  known  from  the  beginning  of  English  history"  (a;). 

In  speaking  of  sects.   14,  15  of  the  Offences  against    the 
Person  Act,  1861,  Stephen,  J.,  said  in  B.  v.  Broivn  (1882),  24&2oVict. 
10  Q.  B.  D.  381,  at  p.  387:  "  I  cannot  help  myself  thinking  -•  i""- 
that  a  very  much  simpler  enactment  would  have  suited  every 
purpose,  and  would  have  dispensed  with  these  very  intricate 
sections  "  {y) . 

In  B.  V.  Biley,  (1896)  1  Q.  B.  309,  it  became  necessary  to 
determine  the  meaning  of  the  word  "  instrument "  in  sect.  38 
of  the  Forgery  Act,  1861.  It  was  pointed  out  by  Hawkins,  J.  24  &  26  Vict, 
(p.  314),  that  throughout  the  statute  the  Legislature  attached  °'^^' 
no  rigid,  definite  meaning  to  the  word  and  that  it  was  used  in 
a  variety  of  senses  (p.  323),  and  Vaughan  Williams,  J.,  de- 
scribed the  Act  as  a  consolidating  and  amending  Act  in  which 
"  the  greater  part  of  the  sections  are  culled  from  older  statutes 
and  put,  as  it  were,  on  a  statutory  file.  In  construing  such 
sections  I  don't  think  one  ought  to  let  the  meaning  of  one 
section  (affect  the  construction  in  another  unless  the  sections 
are  plainly  connected"  {z). 

To  all  these    strictures    it    may    be    answered,  with    Lord  Partial 
Macnaghten,  "  We  are  not  living  in  Utopia,  where  a  perfect  or  i°J]Js*i<=6 
ideal  language  may  be  had  very  readily  "  {Income  Tax  Com-  criticisms. 
missioners    v.    Pemsel,  (1891)  A.  C.  532,   576),    ajid   some 
judges,  who  have  had  experience  of  the  difficulty  of  drafting 
and  passing  Acts,  have  been  less  severely  critical  than  their 
brethren.     "  I  am  sure,"  said  Lord  St.  Leonards  in  O'Flaherty 
V.  WBowell  {imi),  6  .H.  L.  C.  142,  179,  "we    ought   to 
make  great  allowance  for  the  f ramers  of  Acts  of  Parliament  in 
these  days;  nothing  is  so  easy  as  to  pull  them  to  pieces,  nothing 
is  so  difficult  as  to  construct  them  properly,  as  the  law  now 

(«)  As  to  the  length  of  statutes,  Lord  Coleridge  (in  S.  v.  Whitfield  (1885), 
15   Q.    B.    D.   122,  at  p.   132)  quoted   "the  irevis  esse  laboro  obsourus fio"  of 

[x)  Mr.  E.  S.  Wright  (Pari.  Pap.  1875,  C.  208,  p.  91).  See  his  Reports 
on  Criminal  Law  (Pari.  Pap.  1878,  H.  L.  No.  178) ;  and  Lord  Thring  on 
Practical  Legislation  (edit.  1902),  p.  9. 

(^)  This  was  the  view  of  the  draftsman,  Mr.  Greaves,  who  makes  it  clear,  in 
his  introduction  to  the  Acts  of  1861,  that  their  form  was  due,  not  to  his  own 
inclination,  but  to  Parliamentary  exigencies. 

(2)  As  to  absence  of  a  consistent  principle  in  drafting  ascribed  to  amendments 
in  Parliament,  see  Sadler  v.  Whiteman,  (1910)  1  K.  B.  868,  880,  Moulton,  L.J. 
As  to  the  difficulties  of  construing  the  Wild  Birds  Protection  Acts,  1880  and 
1881,  see  Flower  v.  Watti,  (1910)  2  K.  B.  327. 
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stands."  And  Jessel,  M.E.,  said  in  Att.-Gen.  v.  Great 
Western  Rcdl.  Co.  (1876),  4  Ch.  D.  735,  738:  "  I  am  not  one 
of  those  judges  who  oarp  at  the  language  of  the  Legislature 
and  say  that  the  draftsman  might  have  put  it  differently." 
38  &  39  Viot.  In  construing  a  portion  of  the  Public  Health  Act,  1875, 
"■     ■  Stephen,  J.,  said:  "It  would  be  unreasonable  to  suppose  that 

every  section  of  this  long  Act,  of  343  sections  and  many 
schedules,  could  at  the  time  when  it  was  passed  be  criticised 
with  all  the  care  which  conveyancers  might  use  in  a  compli- 
cated deed.  I  do  not  join  the  censure  on  the  mode  in  which 
Acts  of  Parliament  are  drawn.  Considering  their  number  and 
length,  the  defects  in  them  seem  to  me  to  be  few.  But  there 
are  occasions  on  which  anyone  may  doubt  whether  the  attention 
of  the  Legislature  was  directed  to  the  words  of  a  particular 
clause,  and  to  the  question  whether  they  were  likely  to  carry 
out  the  intention  of  the  Legislature"  (a).  In  Winyard  v. 
Toogood-  (1882),  10  _Q.  B.  D.  218,  230,  he  said:  "I  think 
the  words  of  the  section  are  quite  clear,  though  possibly  they 
might  have  been  made  more  decisive  if  this  point  had  been 
present  to  the  draftsman."  In  Tearle  v.  Edols  (1888),  18 
48  Vict.  App.  Gas.  183,  185,  it  was  pointed  out  that  though  the  New 

No.  18.  South  Wales  Crown  Lands  Act  of  1884  was  open    to   con- 

siderable criticism,  it  must  be  in  candour  admitted  that  the 
complicated  and  conflicting  interests  it  had  to  deal  with  ren- 
dered such  legislation  extremely  difficult  (6) . 

In  Re  Castioni,  (1891)  1  Q.  B.  149,  167,  ia  discussing  the 
meaning  of  crime  of  a  political  character  in  s.  3  of  the  Extra- 
33  &  34  Vict,  dition  Act,  1870,  Stephen,  J.,  said:  "I  think  that  my  late 
friend  Mr.  Mill  made  a  mistake  upon  the  subject  (c),  probably 
because  he  was  not  accustomed  to  use  language  with  that  degree 
of  precision  which  is  esssntial  to  everyone  who  has  ever  had, 
as  I  have  had  on  many  occasions,  to  draft  Acts  of  Parliament 
which,  although  they  may  be  easy  to  understand,  people  con- 
tinually try  to  misunderstand,  and  in  which,  therefore,  it  is 
not  enough  to  attain  to  a  degree  of  precision  which  a  person 
reading  in  good  faith  can  understand,  but  it  is  necessary  to 
attain  if  possible  to  a  degree  of  precision  which  a  person 
reading  in  bad  faith  cannot  misunderstand.  It  is  all  the 
better  if  he  cannot  pretend  to  misunderstand  it." 

The  truth  seems  to  lie  in  the  view  of  an  eminent  authority, 
Sir  Erskine  May:  "  No  one  can  doubt  that  with  the  multi- 
farious legislation  which  takes  place  numerous  errors  are 
detected.  So  far  as  the  judges  are  concerned,  there  can  be  no 
doubt  that  when  a  judge  says  an  Act  of  Parliament  is  obscure 
the  obscurity  is  unquestionable;  but  we  must  bear  in  mind  that 
the  only  statutes  which  are  brought  before   the   judges  for 

(o)   Finter  t.  Mind  (1882),  10  Q.  B.  D.  63,  at  p.  68. 

(i)  It  took  a  session  of  tbiiteen  months  to  pass  the  Act. 

(c)  See  Clarke  on  Extradition  (3rd  edit.),  Appendix,  p.  colx. 
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adjudication  are  the  difficult  statutes  which  involve  points  of 
obscurity  and  uncertainty;  and  I  cannot  help  thinking  myself, 
from  reading  some  of  their  observations,  that  the  judges  look 
at  Acts  of  Parliament  in  rather  a  different  spirit  from  that 
which  characterised  the  observations  of  judges  in  former  times. 
I  think  they  show  less  reverence  to  the  traditional  '  wisdom  of 
Parliament '  than  was  formerly  the  case  with  the  old  authori- 
ties "(d). 

4.  In  Wear  River  Commissioners  v.  Adamson  (1877),  2  Suggested 
App.   Gas.  743,  756,  Lord  O'Hagan  suggested,  as  a  remedy  remedies  for 
for    the    failings   of    the   statute   law,  the  institution  of  "  a  drafting* 
department  by  which  Bills,  after  they  have  passed  committee, 
might  be  supervised  and  put  into    intelligible    and  working 
order,  and  then  submitted  for  final  revision    to    Parliament 
before  they  passed  into  laws."     But  it  is  most  unlikely  that 
the  Legislature  will  admit  its  own  incompetence,  and  dele- 
gate to  any  outside  person  one  of  its  most  important  functions . 
Nevertheless,  considerable  efforts  have  been  made  to  remove 
the  defects  which  have  evoked  these  various  criticisms,  and 
to  simplify  the  language  and  improve  the  structure  of  Acts 
of  Parliament,  and  the  labours  of  the  eminent  men  who  had  to 
draft  the  Indian  Codes  have  reacted  upon  the  aims  and  methods 
of  English  legislation. 

Sir  James  Stephen,  in  the  Preface  already  referred  to. 
Lord  Thring  (e)  and  Sir  Oourtenay  Ilbert  (/)  are  the  only 
persons  who  have  written  anything  to  guide  the  draftsman  of 
British  statutes;  but  perusal  of  the  evidence  taken  before,  and 
the  reports  of,  parliamentary  committees  will  indicate  the 
causes,  and  consequently  suggest  the  remedies,  of  most  of  these 
defects. 

In  1856,  the  Statute  Law  Commissioners  recommended  the 
appointment  of  an  officer  or  board  to  revise  Bills  in  their 
passage  through  Parliament,  somewhat  in  the  same  way  as 
judges  then  dealt  with  Estate  Bills.  In  consequence  of  this 
report  an  inquiry  was  held  by  a  Select  Committee  of  the 
House  of  Commons,  but  it  came  to  nothing,  owing  to  the 
dissolution  in  that  year. 

In  1868  the  Statute  Law  Committee  was  appointed  {g), 
which  haa  been  labouring  at  the  revision  and  consolidation  of 
the  Public  General  Statutes. 

Since  1869  all  Government  Bills  not  relating  solely  to 
Scotland  and  Ireland  have  been  subjected  to  the  revision  of  the 
Parliamentary  Counsel  to  the  Treasury  {h).     Purely  Scotch 

[d)  Sir  Erskine  May,  Pari.  Hep.  1875  (C.  208j,  p.  4  ;  Thring,  "  SimpMca- 
tion  of  the  Law,"  Quart.  Rev.  Jan.  1874. 

(e)  "Practical  Legislation"  (edit.  1902),  in  which  are  laid  down  general 
rules  for  drafting  statutes. 

(/)  Legislative  Methods  and  Forms,  1901. 

{a)  Preface  to  vol.  i.  of  Revised  Statutes  (1st  edit.),  p.  v. 

(A)  Pari.  Pap.  1875  (0.  208),  p.  9  (Sir  Erskine  May). 
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Bills  axe  drawn  in  the  Scotch  OflSce,  under  the  supervision  of 
the  Lord  Advocate;  and  purely  Irish  Bills  in  the  Irish  Office, 
under  the  Irish  law  officers,  and  the  source  of  the  Bills  is 
clearly  traceable  in  the  difference  of  style  and  method. 

A  Select  Committee  was  appointed  on  4th  March,  1875,  to 
consider  "  whether  any  and  what  means  might  be  adopted  to 
improve  the  inanner  and  language  of  current  legislation."  It 
presented  a  report  (i),  to  which  reference  will  presently  be 
made,  but  a  motion  (k)  that  effect  should  be  given  to  its 
recommendations  was  opposed  by  the  Government  and  de- 
feated. They  have,  therefore,  remained  counsels  of  perfection 
only,  but  have  considerably  influenced  the  method  of  drafting 
public  Bills,  and  are  of  sufficient  importance  to  merit  a  resume 
in  this  chapter. 

Claasification        The  leading  objections,  not  merely  captious,  to  the  style  and 

AeS  ^     °     structure  of  modern  public  Acts  arise  (l): 

(1)  From  the  mode  in  which  Bills  are  prepared  and  the 

extent    to    which   they   vary,  or  deal  with,  previous 
statutes; 

(2)  From  the  uncertainty  which  is  often  caused  by  incon- 

sistent and  ill-considered  amendments; 

(3)  From  want  of  consolidation  where  groups  of  statutes  on 

similar  subjects  are  left  in  a  state  of  perplexity  (m) ; 
and 

(4)  From  the  absence  of  a  proper  classification  of  the  public 

Acts  of  Parliament. 

Of  these,  the  second  depends  on  inherent  difficulties  of 
legislation,  and  on  the  political  or  legal  capacity  of  the  Member 
of  Parliament  who  has  the  conduct  of  the  Bill. 

The  amendments  made  in  the  Judicature  Act,  1873,  during 

its  passage   through  Parliament  caused  a  serious  error  with 

respect  to  the  number  of  the  judges  and  to  the  status  of  the 

38  &  39  Vict.    Chancellor  in  the  High  Court,  which  was  corrected  by  the  Act 

"•77.  of  1875. 

The  question  of  classification  is  dealt  with  later  at  p.  58. 
et  seq.     But  the  first  and  third  defects  depend  to  a  consider- 
able extent  on  the  draftsman. 

The  evils  arising  from  imperfections  in  drafting  fall  into 
three  classes,  according  to  their  origin,  viz.: — 

Accidental  slips  (w); 

Ignorance  of  the  draftsman  (o);  and 

(»)  25  June,  1875  (C.  208). 

(A)  24  March,  1876. 

(l)  Pari.  Pap.  1875  (C.  208),  p.  v. 

(m)  Zoc.  cit.  p.  v.,  and  infra,  pp.  29,  30,  31. 

(«)  Pari.  Pap.  1875  (0.  208),  p.  v. 

(o)  See  Salmon  v.  Buncombe  (1886),  11  App.  Gas.  627. 
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More  or  less  intentional  obscurities,  perplexities,  or  im- 
perfections, inserted  or  permitted  with  a  view  to 
facilitate  the  passage  of  the  Bill  through  Parliament. 

Accidental  slips  are  numerous,  and  are  dealt  with  in  more  i.  Accidental 
detail  in  the  chapter  on  "Mistakes,"  infra,  Part  II.  chap.  x.  ^^^P«- 

Ignorance  is  probably  oftener  displayed  in  private  members'  2.  Ignorance. 
Bills  than  in  those  originating  in  Government  departments. 
"  It  is,  however,  a  very  serious  matter  to  hold,  that  where  the 
main  object  of  a  statute  is  clear,  it  shall  be  reduced  to  a  nullity 
by  the  draftsman's  unskilfulness  or  ignorance  of  law.  It  may 
be  necessary  for  a  Court  of  justice  to  come  to  that  conclusion, 
but  their  Lordships  hold  that  nothing  can  justify  it  except 
necessity,  or  the  absolute  intractability  of  the  language 
used  "  (p). 

Legislation  by  reference  consists  in   reference   to   parts   of  3.  Legislation 
several  Acts,  some  of  which  are  repealed,  some  amended,  and  ^^  reference, 
others  kept  alive  subject  to  the  provisions  of  the  amending 
Act  (g). 

This  practice  is  usually  the  outcome,  not  of  'negligence, 
ignorance,  or  incapacity  in  the  draftsman,  but  of  the  foibles 
of  Parliament,  and  is  excused  on  the  ground  that  it  lessens 
political  difficulties  and  simplifies  the  process  of  getting  Bills 
through  committee  by  lessening  the  area  for  amendment  (r). 
The  same  excuse  is  made  for  the  practice  of  putting  very  long 
clauses,  elaborately  divided  into  many  sub-divisions,  in  what 
are  called  fighting  Bills  (s). 

Legislation  by  reference,  which  was  increasing  in  1875,  and  Objections 
has  since  that  date  still  further  developed,  was  described  by  the  thereto, 
committee  as  making  an  Act  so  ambiguous,  so  obscure  (t),  and 
80  difficult  that  the  judges  themselves  can  hardly    assign    a 
meaning  to  it,  and  the  ordinary  citizen  cannot  understand  it 
without  legal  advice.      With    this    parliamentary     criticism 
judicial  opinion  coincides.    In  Knill  v.  Towse  (u)  the  question 
for  decision  was,  whether  upon  the  construction  of  s.  7c5  of 
the  Local   Government  Act,  1888,  and  the  enactments  incor-  51  &  52  Vict, 
porated   therein  by  reference,  a  county  elector  could  vote  in  "•  El- 
more than   one  electoral  division    of    the  same  county.      In 
deciding  that  he  could  not,  the  Court  (Lord  Coleridge,  C.J., 
and  Mathew,   J.)  said  (a;):    "We  have    arrived    at  this  oon- 
olusion  with  some  difficulty,    though    without  doubt.      The 

{p)  L.  c.  p.  634. 

(q)  Perhaps  the  worst  modem  instances  of  this  are  the  Land  Transfer  Act, 
1897  (60  &  61  Vict.  c.  65),  and  the  Housing  and  Town  Planning  Act,  1909 
(9  Edw.  7,  c.  44). 

(r)  Thring,  Practical  Legislation  (edit.  1902),  p.  56. 

(s)  E.g.,  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41). 

\t)  Pari.  Rep.  1875  (C.  208),  p.  iv. ;  and  see  Thring,  Practical  Legislation 
(edit.  1902),  pp.  8,  53,  57. 

(«)  (1889),  24  Q.  B.  D.  186,  affirmed  p.  697. 

\x   L.  c  p.  195, 
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difficulty  has  arisen,  not  from  anything  inherent  in  the  subject 
itself,  which  is  simple  enough,  and  might  be  quite  simply 
treated,  but  from  the  mode  of  legislation  now  usual  in  these 
matters.  Sometimes  whole  Acts  of  Parliament,  sometimes 
groups  of  clauses  of  Acts  of  Parliament,  entirely  or  partially, 
sometimes  portions  of  clauses,  are  incorporated  into  later  Acts, 
so  that  the  interpreter  has  to  keep  under  his  eye,  or,  if  he 
can,  bear  in  his  mind,  large  masses  of  bygone  and  not  always 
consistent  legislation  in  order  to  gather  the  meaning  of  recent 
legislation.  There  is  very  often  the  further  provision  that 
these  earlier  statutes  are  incorporated  only  so  far  as  they  are 
not  inconsistent  with  the  statutes  with  which  they  are  incor- 
porated; so  that  you  have  first  to  ascertain  the  meaning  of  a 
statute  by  reference  to  other  statutes,  and  then  to  ascertain 
whether  the  earlier  Acts  qualify  only,  or  absolutely  contradict, 
the  later  ones,  a  task  sometimes  of  great  difficulty,  always  of 
great  labour — a  difficulty  and  labour,  generally  speaking, 
wholly  unnecessary.  It  has,  indeed,  been  suggested  («/)  that 
to  legislate  in  this  fashion,  keeping  Parliament,  in  truth,  in 
ignorance  of  what  it  is  about,  is  the  only  way  in  which  at  the 
present  day  legislation  is  possible.  We  know  not  whether  the 
suggestion  is  correct;  what  we  do  know  is  that  this  procedure 
makes  the  interpretation  of  modern  Acts  of  Parliament  a  very 
difficult  and  sometimes  doubtful  matter.  We,  the  judges, 
have,  perhaps,  the  least  cause  to  complain.  We  sit  here  for 
the  purpose,  among  other  things,  of  interpreting  Acts  of  Par- 
liament, and  bring,  or  ought  to  bring,  to  our  task  trained  and 
experienced  intellects.  But  in  practical  matters  of  every-day 
concern,  such  as  the  possession  and  exercise  of  the  franchise, 
it  is  of  the  last  importance  that  the  law  conferring  it,  and 
the  rules  which  govern  its  exercise,  should  be  easily  compre- 
hensible by  the  mass  of  the  ordinary  voters.  We  are  well 
aware  that  protest  as  to  past  legislation  is  unavailing,  but  for 
the  future  to  call  attention  to  a  plain  evil  may,  perhaps,  be 
the  first  step  towards  its  remedy." 

Legislation  by  reference  is  also  a  source  of  much  adminis- 
trative   inconvenience,  as    will    appear    from    the    following 
illustrations: — 
39  &  40  Vict.        By  sect.  34  of  the  Elementary  Education  Act,  1876,  "  all 
"■     '  enactments  relating  to  guardians  and  their  officers    and  ex- 

penses and  to  relief  given  by  guardians  shall,  subject  to  the 
provisions  of  this  Act,  apply  as  if  the  guardians,  including 
the  school  attendance  committee,  were  acting  under  the  Acts 
relating  to  the  relief  of  the  poor,  and  the  Local  Government 
Board  may  make  rules,  orders,  and  regulations  accordingly." 
Of  this  section.  Field,  J.,  said  in  Reg.  v.  Eaton  (1881),  8 
Q.  B.  D.  158,  160:  "  It  is  impossible  to  exaggerate  the  incon- 

{y)    Vide  supra,  p.  29. 
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venience  of  this  mode  of  legislation.     Instead  of  the  Legis- 
lature referring  specially  to  any  previous  Acts  or  sections  of 
Acts  which  it  proposes  to  incorporate  in  this  section,  the  only 
incorporation  is  that  of  '  all  enactments  relating  to  guardians,' 
rendering  it  necessary,  therefore,  for  any  tribunal  required  to 
construe  the  Act  to  search  through  every  Act  of  Parliament 
in  which  guardians  are  referred  to,  to  see  whether  any  particu- 
lar enactment  can  be  found  bearing  upon  the  matter  in  hand; 
and  inasmuch  as  there  is  in  this  very  Act  a  set  of  clauses 
expressly  referring  to  legal  proceedings,  I  am  not  at  all  sur- 
prised that  the  parties  in  the  present  case,  finding  no  extension 
of  the  jurisdiction  in  those  clauses,  conceived  that  it  had  not 
been  given  to  them."     An  extreme  instance  of  the  degree  to 
which  legislation  by  reference  may  be  carried  is  to  be  found 
in  the  provisions  of  the  London  Government  Act,  1899,  as  62  &  63  Vict. 
to  compensation   to  existing    officers    for    abolition  of  office.  "" 
"  Sect.  30,  sub-sect.  2,  brings  in  sect.  81,  sub-sect.  7,  of  the 
Local  Government  Act,  1894,  which  in  turn  brings  in  sect.  56  &  57  Vict. 
120  of   the  Local  Government  Act,  1888.     The  concluding  "■ '^^• 
words  of  sect.   120,  sub-sect.  1,  of  the  Act  of  1888,  bring  f.^4*^^^'"*- 
in  sect.   7  of  the  Superannuation  Act,  1859,  which  in  turn  22  &  23  Vict, 
sends  the  reader  back  to  sect.  2  of  the  Superannuation  Act  c.  26. 
of  1859  "(z). 

Legislation  by  reference  may  be  justifiable  where  a  code  Wten  legia- 
exists  with  properly  classified  titles,  but  is  unsuited  to  an  undi-  J.gfg°^^^  jg 
gested  statute-book.     Its  convenience  is,  that  it  does  not  make  justifiable  or 
plain  to  the  citizen  what  may  be  clear  enough  to  the  draftsman  excusable, 
who  has  all  the  threads  of  the  subject  in  his  hands.    But  with 
the  rapid  progress  of  consolidation  it  may  be  soon  possible 
without  causing  obscurity  (a) .    And  there  are  even  now  certain 
oases  in  which  it  is  beneficial,  and    saves    useless    repetition 
without  causing  any  difficulty  of  interpretation.     Thus    the 
description  of  an  offence  created  by  statute  as  treason,  felony 
or  misdemeanour  has  long  been  held  to  attract  the  common 
law  incidents  attaching  to  those  crimes  (&).     And  now  that 
summary  punishment  for  minor  offences  is  allowable  under 
many  statutes,  it  is  usual  and  unobjectionable  to  insert  "  on 
conviction  in  manner  provided  by  the  Summary  Jurisdiction 
Acts  "  (as  defined  by  s .  13  of  the  Interpretation  Act,  1889  (6)),  52  &  53  Vict, 
as  indicating  succinctly  the  procedure  to    be    adopted    with  '^-  ^^■ 
relation  to  the  offence. 

(z)  Lwingatane\.  Mayor,  S;e.  of  Westminster,  (1904)  2K.  B.  109,  117,  Buckley,  J. 
For  a  striking  instance  of  the  difficulties  and  obscurity  arising  from  this  mode  of 
legislation,  see  Willingale  v.  yorri',  (1909)  I  K.  B.  57,  on  the  Hackney  Carriage 
Acts. 

(a)  See  also  infra.  Part  II.  chap,  vii.,  "  Consolidation  and  Revision  :  see 
also  Pari.  Pap.  1875  (0.  208),  p.  7,  Sir  E.  May  ;  "  Simplifioiition  of  the  Law," 
by  Sir  H.  Thring,  Quart.  Kev.  Jan.  1874;  Thring,  Practical  Legislation 
(edit.  1902),  64  ;  Ilbert,  Legislative  Methods  and  Forms,  111—121, 

[b)  Post,  Appendix  C. 
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Another  mode  of  legislation  by  reference,  too  well  estab- 
lished for  criticism,  is  that  adopted  in  the  Clauses  Acts  of 
1845  and  1847,  whereby  a  large  body  of  clauses  is  incorporated 
into  subsequent  Acts  without  repetition  (o).  This  method 
attaches  certain  statutory  incidents  to  certain  classes  of  cor- 
pora.tions    subject    to    modification    by    special   Acts,  and   is 

44  &  45  Vict,  analogous  to  the  method  by  which  the  Conveyancing  Act, 
1881,  imports  by  implication  into  deeds  certain  common  form 
clauses.  The  advantages  of  this  method  may  be  easily  over- 
rated, for  in  every  case  the  special  Act  to  which  one  of  the 
Clauses  Acts  applies  must  be  examined  to  see  if  any  modifi- 
cations have  been  effected,  and  very  difficult  questions  often 
arise  as  to  the  effect  of  subsequent  public  legislation  upon  so 
complicated  a  system  of  combined  general  and  special  Acts  {A). 

Aids  to  the  5.  The  labours  of  the  draftsman  have  been  lightened,  and 

ra  smaB.  j^^g  excusBS  in  proportion  diminished,  by  the  efforts  of  the 
Statute  Law  Revision  Committee,  not  yet  fully  utilised  by 
the  legal  profession,  which  have  resulted  in  the  following  im- 
provements in,  and  aids  to  the  understanding  of,  the  statute 
law:  — 

(1)  Expurgation  of  defunct  statutes; 

(2)  Issue  of  the  revised  editions,  showing  the  effect  of  the 

expurgation; 

(3)  Preparation  of  chronological  tables  of  statutes  showing 

the  repeals  and  amendments  effected  up  to  the  date  of 
the  revision; 

(4)  The  chronological  table  and  alphabetical  index  to  the 

statutes  in  force  (e),  now  re-edited  annually;  and 

(5)  The  table,  inserted  at  the  end  of  each  sessional  publica- 

tion of  the  statutes,  showing  the  express  repeals 
effected  by  the  legislation  of  each  year,  in  such  a  form 
as  to  enable  the  practitioner  without  much  labour  to 
bring  up  to  date  his  copy  of  statutes. 

But  except  Lord  Thring's  work,  already  referred  to  (/),  and 
his  a.rticle  on  the  simplification  of  the  law  {g),  and  Sir 
Courtenay  Ilbert's  book  on  "  Legislative  Methods  and 
Forms "  {h),  there  is  no  guide  by  any  experienced  person 
available  for  the  unofficial  draftsman,  and  a  casual  perusal 
of  the  statutes  of  any  session  will  show  considerable  diffet- 

(o)  Pari.  Pap.  1875  (C.  208),  p.  4. 

(i)  E.g.,  of  the  effect  of  the  railway  ticket  Bection,  (6),  of  the  Eegnlation 
of  Railways  Act,  1889  (52  &  53  Viet.  c.  57),  upon  sects.  104,  106  of  the  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  o.  20),  and  on  the  innumerable 
special  railway  Acts  passed  since  1845.  Huffam  v.  North  Staffordshire  Rail.  Co., 
(1894)  2  Q.  B.  821. 

(e)  See  Ilbert,  Legislative  Methods  and  Forms,  33,  66,  66. 

(/)  Practical  Legislation  (edit.  1902). 

{g)  Quarterly  Review,  Jan.  1874. 

(A)  Oxford,  1901. 
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enoes  in  the  methods  of  drafting  Acts,  which  might  advan- 
teigeously  be  obliterated:  and  the  result  of  all  that  has  yet  been' 
done  in  this  direction  may  be  summed  up  in  the  words  of  Sir 
F.Mlock  («•):— 

"  Perhaps  our  progress  in  the  art  of  legislation  is  that  which 
we  have  least  cause  to  be  proud  of;  it  is  some  consolation  that 
this  is  also  the  department  of  legal  reform  least  within  the 
control  of  lawyers .  The  Queen  has  been  at  divers  times  pleased 
to  put  her  trust  in  divers  and  many  learned  persons  to  see  how 
the  statute  law  could  be  better  ordered.  They  executed  their 
trust  with  all  diligence,  with  some  dissension,  and  with  infinite 
shedding  of  ink  and  production  of  carefully  written  Reports 
now  lurking  in  the  leaet  accessible  corners  of  the  Inns  of  Court 
libraries.  So  far  the  visible  result  is  the  Bevised  Statutes, 
which  some  may  think  barely  adequate.  Our  current  Acts  of 
Parliament  are  certainly  better  arranged  and  more  con- 
cisely (k)  expressed  than  they  used  to  be;  they  are  not  always 
more  intelligible  and  less  ambiguous"  (l). 

(i)  3  Law  Quarterly  Review,  p.  346. 

{k)  The  latest  change  has  arisen,  as  Bowen,  L.J.,  pointed  out  in  Fx  parte 
Pratt  (1884),  12  Q.  B.  D.  334,  340,  from  "framing  Acts  on  the  idea  that  a 
code  [on  some  particular  subject]  is  being  constructed,  and  [then]  when  the 
present  tense  is  used,  it  is  used,  not  in  relation  to  time,  hut  as  the  present 
tense  of  logic."  This  practice  is  based  on  the  rule  of  draftsmen  that  an  Act 
should  be  ^ated  as  always  speaking  :  Ilbert,  I.  c.  248. 

[T)  Even  the  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  contains  many 
obscurities,  although  it  is  almost  wholly  a  Consolidation  Act, 
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Promulga- 
tion. 


1.  Formal  promulgation  is  not  necessary  to  make  an  Act  of 
Parliament  binding  within  the  Unitsd  Kingdom  (a),  and 
many  Acts  come  into  force  on  the  date  when  they  receive  the 
royal  assent,  and  some  time  before  an  official  print  is  obtain- 
able. But  the  earlier  English  statutes  were  proclaimed  by 
the  sheriffs  in  the  county  courts  (&),  and  exemplifications  under 
the  Great  Seal  were  prepared  and  sent  to  them  for  this  purpose. 
Some  Acts  still  in  the  Statute-book  are  not  found  in  the  records 
of  Parliament,  and  have  been  printed  from  these  exemplifi- 
cations (c). 

It  was  also  the  practice  to  provide  transcripts  for  the  use  of 


(a)  Some  Imperial  Acts  have  to  be  proclaimed  in  a  British  possession  before 
coming  in  force  there ;  e.ff.,  the  Foreign  Enlistment  Act,  1870  (33  &  34  Viet, 
c.  90).  See  iJ.  v.  Jameson,  (1896)  2  Q.  B  42.5.  Acts  extending  to  the  Channel 
Islands  are  registered  in  the  Courts  of  the  Islands.  Vide  post,  Part  II. 
chap.  viii. 

(A)  JB.  v.  Sutton  (1816),  4  M.  &  S.  632,  642,  Ellenborougb,  C.J. 

(e)  X.g.,  Stat  de  Pistoribus,  1  Rev.  Statt.  ('Znd  edit.),  p.  76 ;  7  Edw,  2, 
forbidding  wearing  of  armour,  1  liev,  Statt.  (2nd  edit.),  p.  63, 
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the  courts  at  Westminster  and  the  justices  of  assize  (dl).  The 
Ordinacio  de  Conspiratoribm  (33  Edw.  1)  concludes:  et  ordi- 
natum  est  quod  Justiciarii  assignati  ad  diversas  transgressiones 
et  fehnias  in  singulis  comitatibus  Angliae  audiendas  et  ter- 
minandas  haheant  inde  transcriptum  (e). 

Precepts  were  sent  to  the  sheriffs  requiring  them  to  read  and  English  Acts. 
proclaim  the  statutes  sent  therewith  under  seal  in  the  full 
county  court  (/),  and  in  each  hundred,  borough,  market-town, 
&c.,  and  to  make  transcripts  and  deliver  them  to  trusty  knights 
of  the  county,  and  to  every  justice  of  the  peace  when  that  office 
was  instituted  (g) . 

Tho  earliest  modes  of  promulgation  are  exemplified  in  the 
case  of  a  statute  against  the  Jews  passed  in  1271,  and  pre- 
served only  in  the  Gesta  Abbatum  Sti.  Albani.  That  chronicle 
(vol.  i.  402)  contains: 

(1)  A    letter    from    Walter,    Archbishop    of    York,    then 

Primate,  to  the  Chief  Justice,  requesting  the  full 
enrolment  (mrotulari  integre  et  complete)  and  speedy 
publication  of  the  Act,  of  which  the  Archbishop 
gives  an  abridgment;  and 

(2)  Letters  patent  of  the  King  setting  out  the  Act,  and 

commanding  its  public  proclamation  and  observance 
per  totaan  hallivam  vestram  (i.e.,  the  liberty  of  St. 
Albans) . 

Similar  provisions  were  made  in  Scotland.     By  an  Act  of  Soots  Acts. 
1425  the  Clerk  Register  was  directed  to  register  the  statutes, 
and  to  give  them  to  the  sheriffs  for  proclamation,  and  to  give 
copies  to  anyone  who  asked  and  would  pay  for  them. 

Till  1581  it  seems  to  have  been  generally  believed  in 
Scotland  that  a  statute  did  not  bind  the  lieges  in  any  shire 
until  proclaimed  at  the  market-cross  of  the  chief  town  in  the 
shire.  In  that  year  it  was  enacted  that  publication  and  pro- 
clamation should  be  made  only  at  the  market-cross  of  Edin- 
burgh, which  should  be  equivalent  to  publication  in  every  shire, 
and  that  all  subjects  should  be  bound  by  the  laws  forty  days 
after  such  publication  (h). 

In  many  of  the  Acts  of  the  Irish  Parliament  provision  was  Irish  Acts. 

(d)  E.g.,  10,  11.  H,  18,  and  20  Hen.  6,  1  Rev.  Statt.  (2nd  edit.),  pp.  217— 
225. 

(«)  Some  statutes  hare  been  preserved  only  through  transcripts  in  the  Eed 
Books  of  the  Exchequer  in  Westminster  and  Dublin. 

(/)  Cf.  the  provisions  of  sect.  7  of  the  Riot  Act,  1  Geo.  1,  stat.  2,  c.  5, 
requiring  that  it  be  openly  read  at  every  quarter  sessions  and  at  every  leet  or 
law  day. 

(jr)  1  Statt.  Realm,  Intr.  p.  Ixxxvii. ;  E.  v.  Suttm  (1816),  4  M.  &  S.  532 
(Ellenborough,  O.J.). 

(A)  1  Statt.  Realm,  Intr.  pp.  Ixxix.,  Ixxxviii.  ;  Bell,  Diet.  Law  Scott,  tit. 
Statute.     Cf.  2  Hen.  5,  stat.  1,  o.  8. 

d2 
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British  Acts. 


Acts  extend- 
ing to 
Channel 
Islands. 


Or  to 
colonies. 


Sessional 
publication. 


maxJe  for  their  proclamation,  and  that  no  penalty  should  be 
incurred  until  they  had  been  duly  proclaimed  {%). 

Statutes  of  the  United  Kingdom  are  promulgated,  not  by 
proclamation,  but  by  being  printed  and  circulated  among  the 
persons  named  on  what  is  called  the  Promulgation  List  (fc). 

Those-  affecting  the  Channel  Islands  are  promulgated  by 
registration  in  the  Royal  Courts  of  the  island-s  (Z),  and  in 
modern  Acts  it  is  not  uncommon  to  insert  a  provision  requiring 
such  registration  (»w),  but  neither  the  insertion  of  the  clause 
nor  the  registration  of  the  Act  appear  to  be  conditions  prece- 
dent to  its  taking  effect  in  the  islands  if  it  is  aptly  worded  (w) . 

In  British  colonies  acquired  from  the  French  some  proof  of 
registration  of  French  legislative  Acts  in  the  colony  is  required 
to  justify  their  acceptance  as  part  of  the  colonial  law  (o). 

The  British  statutes  are  circulated  in  the  colonies  through 
the  Colonial  Office,  to  which  the  necessary  copies  are  annually 
supplied,  and  the  Governments  of  the  chief  colonies  annually 
reprint,  as  an  annex  to  the  sessional  publication  of  the  colonial 
statutes,  such  of  the  imperial  statutes  of  the  year  as  extend  to 
the  colony  (p). 

The  printed  promulgation  of  the  statutes  in  the  form  of 
sessional  publications  began  in  1484  in  England  {q)  and  in 
1540  in  Scotland,  but  in  Ireland  not  till  the  reign  of  Charles  I. 

In  1801,  by  resolution  of  the  House  of  Commons,  the  King's 
printer  was  authorised  and  directed  to  deliver  a  certain  number 
of  copies  of  each  public  general  statute  in  accordance  with  a 
list  appended  to  the  resolution. 

This  list  (r)  was  not  based  on  any  definite  principle,  but 
Continued  until  1881  las  the  basis  of  the  distribution  of  statutes, 
with  additions  made  by  successive  Secretaries  of  State,  also 
sanctioned  without  any  guiding  principle,  and  without  revision 
by  any  proper  authority,  or  any  provision  for  responsibility 
for  ensuring  the  delivery  'of  the  statutes  at  their  proper  destina- 
tion. 

In  1835  a  Committee  of  the  House  of  Commons  considered 
and  reported  (s)  on  the  regulations  for  the  issue  of  printed 
papers,  but  no  action  seems  to  have  been  taken  on  the  Report. 

(i)  English  Acts  intended  to  bind  Ireland  were  exemplified  and  sent  over  for 
proclamation. 

(i)    Vide  infra. 

\t)  See  In  re  States  of  Jersey  (1853),  9  Moore,  P.  C.  185  ;    Anson,  Law  and 
Custom  of  the  Constitution  (4th  ed.),  vol.  ii.  p.  257. 
■  (m)  See 54& 55  Vict. c. 21, s.  17 (Savings Banks) ;  8 Edw. 7, c.48, s. 88 (PostOffice). 

(«)  Dicey,  Law  of  the  Constitution  (7th  ed.),  51  n.  ;  Jenkyns,  British  Rule 
and  Jurisdiction  Beyond  Seas,  95. 

(o)  Bu  Boulay  v.  Du  Boulay  (1869),  L.  E.  2  P.  C.  430. 

(^)  The  rules  as  to  the  proof  of  subordinate  legislation  (statutory  rules  and 
bylaws)  are  dealt  with^o«<,  bk.  ii.  chap.  iii. 
.  (?)  1  Statt.  !Realm,  Intr.  p.  Ivi. 

(r)  Annexed  to  the  Report  of  the  Committee  appointed  in  1881  to  consider 
and  revise  it :  Pari.  Pap.  (1883,  0  3648),  p.  27, 

(«)  Pari.  Pap.  1836, 
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In  1881  a  departmental  oommittee  was  appointed  for  the 
revision  of  the  promulgation  list,  on  the  recommendation  of  the 
Select  Committee  appointed  by  both  Houses  to  consider  the 
First  Keport  of  the  Stationery  Office. 

The  reformed  distribution  of  the  statutes  is,  however,  in  the 
nature,  not  of  a  promulgation  urbi  et  orbi,  but  of  a  supply 
for  administrative  and  judicial  purposes  to  officials  of  the 
Government  and  of  counties  and  boroughs.  And  there  seems 
to  be  no  right  of  public  access  to  any  of  the  statutes  so  distri- 
buted, except  where  they  are  in  the  British  Museum  or  in 
public  libraries.  Those  who  have  to  administer  the  law  fire 
informed  of  the  Acts  of  the  Legislature,  while  those  who  have 
to  obey  it  have  to  find  out  its  terms  by  experience  and  the  daily 
papers. 

A  revised  edition  of  the  statutes  up  to  1878  was  completed  The  statutes 
in  1885,  in  eighteen  volumes  quarto  {t),  uniform  in  size  with  revised, 
the  quarto  edition  of  the  statutes.  In  1886  Mr.  Howell,  M.P., 
induced  the  Government  to  sanction  the  publication  of  a 
second  revised  edition  of  the  statutes  in  a  cheap  form,  in  order 
that  it  might  be  easily  purchasable  for  the  libraries  accessible 
to  the  working  classes,  and  the  edition  was  in  1909  brought 
down  to  the  year  1900.  This  edition  is  in  twenty  octavo 
volumes,  and  is  uniform  with  the  annual  publication  of  the 
statutes  in  octavo,  which  began  in  1884  (u).  "  There  are 
indeed  two  classes  of  persons  whose  needs  the  revised  edition 
will  not  meet,  and,  it  may  be  added,  was  not  specially  designed 
to  meet:  the  judge  who  has  to  decide,  the  counsel  who  has  to 
advise  on  the  construction  of  an  obscure  enactment,  frequently 
finds  it  necessary  to  refer  to  the  language  of  Acts,  sections, 
or  words  which  have  been  repealed  either  as  dead  law,  by 
Statute  Law,  Revision  Acts,  or  as  superseded  law  by  amending 
or  consolidating  Acts.  To  the  historical  student  the  law  of 
the  past  is  even  more  important  than  the  law  of  the  preserit. 
Both  these  classes  of  persons  require  an  edition  of  the  statutes 
containing  everything  that  has  been  repealed  either  by  way 
of  statute  law,  revision,  or  otherwise.  But  both  these  classes 
may  derive  material  assistance  from  the  notes  and  tables  in 
the  revised  edition,  which  show  the  reason  for  each  repeal  or 
omission  "  (x).  i 

2.  Strictly  speaking,  public  statutes  need  no  proof,  being  Authenti- 
" supposed   to  exist  in  the  memories  of  all"  (y).     But  this  cation, 
pleasant  fiction   merely  dispenses  with   formal   proof   of   the  Patlic  Acts. 

(«)  The  unrevised  statutes  up  to  1878  were  in  118  volumes. 

(a)  The  official  index  to  the  statutes,  now  published  annually,  eontainsa 
complete  chronological  table  of  all  statutes  printed  as  public  statutes,  (vol.  i.) 
with  a  statement  of  repeals  and  amendments,  and  (vol.  ii.)  an  index  of  the 
subject-matter.  .       ,„    „  ,        ... 

.(«)  Sir  Courtenay  Ilbert,  Joum.  Soc.  Comp.  Legislation  (N.  S.),  vol.  u. 
(1900),  p.  78. 

(y)  Taylor,  Evidence  (10th  ed.),  §§  S,  1623. 
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existence  of  the  Act,  and  the  necessity  of  reference  to  it  in 
pleading.  In  the  term  Public  Acts  are  for  this  purpose  in- 
cluded all  local  and  personal  Acts  which  are  to  be  judicially 
noticed.  The  enactments  making  King's  printer's  copies 
evidence  (z)  apply  only  to  private  Acts,  "  not  to  be  judicially 
noticed,"  and  there  is  no  corresponding  provision  as  to  public 
Acts  of  the  United  Kingdom. 

Tho  presence  of  any  ancient  document  vouched  as  a  statute 
on  the  Parliament  Roll  or  Statute  Roll,  or  its  absence  there- 
from, is  not  conclusive  for  or  against  its  legislative  validity  (a) . 

The  judges  have  to  some  extent  power  to  inquire  whether 
a  statute  is  what  it  purports  to  be — an  Act  of  Parliament  (6) 
— for  an  Act  of  Parliament  passed  by  the  combined  action 
of  its  three  constituent  parts  is  the  only  mode  in  which  the 
will  of  Parliament  can  be  expressed  in  a  manner  binding  on 
the  lieges  (c). 

With  irregularities  or  departures  from  the  usage  of  Parlia- 
ment the  Courts  have  nothing  to  do  (d) .  They  cannot  review 
or  correct,  or  in  any  way  deal  with  them.  But  though  a  depar- 
ture from  the  usage  of  Parliament  during  the  progress  of  a 
Bill  will  not  vitiate  a  statute,  informalities  in  the  iinal  agree- 
ment of  both  Houses  have  been  treated  as  if  they  would  affect 
its  validity.  No  decision  of  a  court  of  law  upon  the  question 
has  ever  been  obtained,  but  doubts  have  arisen  there  (e);  and 
in  two  modern  oases  Parliament  has  thought  it  advisable  to 
correct  by  law  irregularities  of  this  description. 

In  May's  Parliamentary  Practice  (11th  ed.),  three  questions 
which  might  arise  are  propounded:  — 

(1)  Will  the  royal  assent  cure  all  prior  irregularities  in  the 

same  way  as  the  passing  of  a  Bill  in  the  Lords  would 
preclude  inquiry  aa  to  informalities  in  any  previous 
stage? 

(2)  Is  the  indorsement  on  the  Bill  recording  the  assent  of 

King,  Lords,  and  Commons  conclusive  evidence  of 
the  fact?  (/)  or 

(3)  May  the  Journals  of  either  House  be  permitted  to  con- 

tradict it? 

(2)  Post,  p.  39. 

(a)  See  The  Prince's  ease  (1605),  8  Co.  Eep.  20  J ;  4  Ruffhead,  Statutes,  p.  xiii. 

(J)  8  Co.  Eep.  18  a. 

{c)  Dicey,  Law  of  the  Constitution  (Tth  ed.),  402. 

\eC)  In  Mamgault  v.  Springe  (1905),  199  U.  S.  473,  it  was  held  that  a  special 
Act  passed  by  a  State  Legislature  could  not  be  challenged  as  invalid  for  non- 
compliance with  certain  provisions  as  to  notices  in  publications  required  by  the 
Eevised  Statutes  of  the  State  as  to  such  Acts,  and  resembling  those  comprised  in 
our  Standing  Orders  as  to  Private  Bills.  The  Revised  Statutes  were  not  part 
of  the  Constitution,  and  could  be  repealed,  amended,  or  disregarded  by  the  State 
Legislature. 

(e)  Pylkingion's  case  (1450),  T.  B.  33  Hen.  6  ;  and  see  College  of  Phisitiam  v. 
Cooper  (1676),. 3  Keb.  587,  Hale,  C. J. ;  and  The  Princes  case  (1606),  8  Co. 
Rep.  18  a. 

(/)  See  Anson,  Law  and  Custom  of  the  Constitution  ^4th  ed.),  vol.  i.  p.  303. 
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It  is  submitted  that  the  Courts,  in  an  ordinary  case,  would 
regard  the  existence  of  an  enrolled  copy  among  the  records  of 
Parliament  (or  Chancery),  purporting  to  be  duly  assented  to, 
as  conclusive  out  of  Parliament,  and  would  decline  to  enter 
upon  any  inquiry  into  the  contents  of  the  Journals  or  into  the 
usages  or  resolutions  of  either  House,  except  so  far  as  they 
purport  to  alter  the  common  or  statute  law  {g). 

Once  satisfied  of  the  authenticity  of  an  Act,  the  judges 
would  be  bound  to  take  judicial  notice  of  its  contents,  and  as 
it  is  not  permissible  to  refer  to  debates  in  Parliament  in 
explanation  of  the  meaning  of  an  Act,  so  also  it  would  seem 
no  part  of  the  judicial  oflS.ce  to  scrutinise  the  contents  of  the 
Journals  of  either  House  or  the  drafts  of  Bills  to  see  whether 
the  Act  in  question  had  properly  received  the  assent  of  the 
Legislature . 

If  a  serious  question  were  raised  as  to  the  validity  of  an  Act, 
no  doubt  the  judges  would  adjourn  the  proceeding  in  which  it 
arose  until  Parliament  had  to  opportunity  of  settling  the  ques- 
tion by  a  fresh  Act,  as  was  done  in  the  case  in  1450  referred 
to  in  May,  Pr.  of  Pari.  (11th  ed.),  518. 

If  any  reason  arises  for  doubting  the  accuracy  of  the  print 
of  anj^  statute,  reference  may  be  had  to  the  Chancery  enrol- 
ment as  to  statutes  passed  prior  to  1849,  and  also,  as  to  Acts 
between  1487  and  1849,  to  the  original  Acts  Qi).  Appar- 
ently this  is  to  be  done  by  the  Court  itself  with  reference  to 
public  general  Acts,  or  any  local  or  private  Act  directed  to 
be  judicially  noticed  as  a  public  Act  (*),  and  it  does  not  seem 
to  be  the  duty  of  the  parties  to  examine  or  to  produce  an  exam- 
ined copy  of  the  entry  on  the  Chancery  Roll  or  of  the  vellum 
print.  The  records  of  Parliament  are  open  (for  a  fee)  to  all 
who  desire  to  collate  the  King's  printer's  copy  with  the  Par- 
liament Roll  or  original  Act  or  print  on  vellum,  and  it  is  in 
accordance  with  ordinary  judicial  practice  to  require  the  person 
who  disputes  the  accuracy  of  an  official  document  to  make  good 
his  assertion. 

Every  Act  passed  after  1860  is  a  public  Act  judicially  to  Private  Acts, 
be  noticed  as  such  unless  the  contrary  is  expressly  provided 
in  the  Act  Qc).     Private  Acts  passed  before  the  end  of  1850, 

{g)  Stockd'aU  v.  Hansard  (1837),  3  St.  Tr.  (N.  S.)  723,  850;  9  A.  &  E.  1. 
The  Court,  in  Bradlaugh  t.  Gossett  (1884),  12  Q.  B.  D.  271,  declined  to  go 
behind  a  resolution  of  the  House  of  Commons  as  to  its  own  internal 
management. 

(A)  "  The  ancient  system  of  engrossing  all  Bills  upon  parchment  after  the 
report  was  discontinued  in  1849,  when  both  Houses  agreed  to  substitute  Bills 
printed  on  vellum  by  the  King's  printer  for  the  parchment  rolls  "  :  May.  Pari. 
Praot.  (11th  ed.),  SOO.  ' '  The  original  authenticated  vellum  prints  are  preserved  in 
the  House  of  Lords,  and  .  .  .  copies  of  the  Act,  printed  by  the  Bang's  printer, 
are  referred  to  as  evidence  in  Courts  of  law.  The  original  prints  may  also  be 
seen  when  necessary,  and  copies  taken."     lUd.  p.  S15. 

(«)  Benumont  v.  Mountain  (1834),  10  Bing.  403,  Tindal,  C.J. 

(*)  Interpretation  Act,  1889  (52  &  53  Vict.  o.  63),  s.  9,  post,  Appendix  C, 
re-enacting  13  &  14  Vict.  c.  21,  s.  7. 
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and  Acts  since  that  date  specially  declared  private,  if  printed 
and  for  sale  are  proved  by  production  of  a  copy  purporting  to 
be  printed  by  the  King's  printers,  or  otherwise  under  His. 
Majesty's  authority,  or  under  the  superintendence  or  authority 
of  H.M.'s  Stationery  Office  (l). 

Private  Acts  not  printed  for  sale  (to)  are  proved  by  an  ex- 
emplifiaation  (n),  transcript  (o),  or  an  examined  or  certified 
copy  of  the  original  from  the  Keoord  Office  or  the  Clerk  of 
the  Piarliaments .  The  pld  practice,  where  a  private  Act  had 
to  be  proved,  was  to  obtain  a  certification  of  the  Act  out  of 
Chancery.  The  fact  of  its  enrolment  there  justified,  the 
.assumption  that  the  royal  assent  had  been  given.  When  doubt 
arose  as  to  the  correctness  of  the  enrolment  in  Chancery,  that 
Court  issued  a  certiorari  to  the  Clerk  of  the  Parliaments,  who 
maxie  a  return  by  exemplifying  the  Act  from  the  records  in 
his  custody  (p) . 

Until  the  Judicature  Acts  the  Common  Law  Courts  could 

not  send  to  the  Clerk  of  the  Parliaments  {q).     But    at   the 

present  time,  when  ,any  doubt  arises  on  any  statute,  the  High 

Court  requires  the  attendance  of  an  officer  from  the  Parliament 

Office  with  the  original  Act,  engrossed  or  printed  on  vellum 

as  the  case  may  be,  and  the  formalities  of  certiorari  and  return 

are  superseded  by  collation  of  the  original  Act  with  the  King's 

printer's  copy  circulated  for  public  use,  or,    in    the  case  of 

statutes  not  printed  for  circulation,  by  reference  to  the  original 

Act,  which  is  now  always  printed. 

Acts  prior  to        By  s.  9  of  the  Crown  Debts  Act,  1801  (41  Geo.  3,  c.  90), 

s'^fl"nd°^d'  ^°*®   °-^   ^^^   English   and  British  Parliament  are  proved  in 

Ireland.  Ireland  and  Acts  of  the  Irish  Parliament  are  proved  in  Great 

Britain  by  production  ,of  a  copy  printed  by  the  duly  authorised 

printer. 

There  is  no  statutory  provision  for  the  proof  in  Scotland  of 


(?)  8  &  9  Viot.  0.  113,  s.  3 ;  45  &  46  Vict.  o.  9,  a.  2. 

(m)  Collections  of  most  of  these  Acta  are  available  in  the  libraries  of  the  Inns 
of  Court,  and  the  Parliament  Roll  may  be  inspected  for  a  fee  of  5s,  Indices  of 
Private  Acts  exist:  (1727-1812)  Bramwell's  Analytical  Table;  (1801—1899) 
Official  Index  ;  and  see  the  Tables  at  the  end  of  the  annual  volumps  of  Public 
General  Statutes.  A  certain  number  of  Acts  published  with  the  Public  General 
Statutes  are  indexed  in  the  Index  to  Local  and  Personal  Acts,  and  are  not 
included  in  the  Index  to  the  Statutes.  (See  that  book  (ed.  1910),  vol.  ii. 
p.  1509. 

(«)  A  copy  madefromtheChanoery  Roll— (l)forthe  safe  custody,  proclaiming, 
or  recording  of  the  Act ;  or  (2)  for  afiEording  authentic  evidence  of  its  tenor.  It 
was  examined  with  the  record,  and  certified  by  the  Old  Masters  in  Chancery ;  1 
Statt.  Realm,  Intr.  p.  xxxv. 

(o)  Transcripts  by  writ  were  copies  sent  into  Chancery,  in  answer  to  the 
King's  writ  of  certiorari  or  mandate,  to  the  officers  who  had  the  custody  of  the 
original. 

{p)  College  of  Fhisitims  v.  Cooper  (1675),  3  Keb.  587,  Hale,  C.J. 

{q)  See  1  Statt.  Realm,  Intr.  p.  Ixix. 
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Acts  of  the  English  Parliament,  nor  for  the  proof  of  Scots. 
Acts  in  England  or  Ireland  (r) . 

Statutes  and  ordinances  of  British  possessions  abroad  are  Colonial 
judicially  noticed  in  the  possession  to  which  they  belong,  and  statutes, 
elsewhere  in  the  empire  are  treated  as  foreign  law,  but  may 
be  proved  under  sect.  6  of  the  Colonial  Laws  Validity  Act,  28  &  29  Vict. 
1865,  by  the  certificate  of  the  proper  ofScer  of  the  legislature  o.  63. 
of  the  colony  that  the  document  attached  thereto  is  a  true  copy 
of  the  statute  or  ordinance,  or  under  the  Evidence  (Colonial  7  Edw.  7, 
Statutes)  Act,  1907,  by  copies  purporting  to  be  printed  ,by  °-  ^^■ 
the  Government  printer  of  the  possession.     The  Act  of  1865 
does  not  apply  to  the  Channel  Islands,  the  Isle  of  Man,  or 
British   India  (sect.    1).      The    Act   of  1907    applies    to  all 
British  possessions  as  defined  by  s.  3,  and  by  the  Interpreta- 
tion Act,   1889  (s).     Power  is  given  to  extend  its  operation 
to  Cyprus  and  British  protectorates. 

The  Supreme  Court    of    the   United  States,  takes    judicial  U.S.  rule  as 
notice  of  the  statutes  of  all  the  .States  (t).     The  principles  -"^"^'"'^^ 
to  be  adopted  by  the  judges,  in  case  of  any  doubt  arising,  authentidty. 
are  thus  stated  by  Fuller, 'C.J. ,  in  Be  Dnncan  (1890),  139 
U.S.  at  p.  457,  in  a  manner  which  seems  equally  applicable 
to  British  Acts: — 

"  On  general  principles,  ithe  question  as  to  the  existence  of 
a  law  is  a  judicial  one,  and  must  be  so  regarded  by  the 
[Federal]  Courts  of  the  United  States.  This  subject  was  fully 
discussed  in  Gardner  v.  Collector  [1867,  6  Wall.  U.  S. 
499  (m)].  After  examining  the  authorities,  the  Court  in  that 
case  lays  down  the  general  conclusion  ('  on  principle  as  well  as 
authority ')  that  '  whenever  a  question  arises  in  a  Court  of 
law  of  the  existence  of  a  statute  of  the  time  when  it  took 
effect,  or  of  the  precise  terms  of  a  statute,  the  judges  who  are 
caUed  upon  to  decide  it  have  a  right  to  resort  to  any  source  of 
information  which,  in  its  nature,  is  capable  of  conveying  to 
the  judicial  mind  a  clear  and  satisfactory  answer  to  such  ques- 
tion, always  seeking  first  for  that  which  in  its  nature  is  most 
appropriate,  unless  the  positive  law  has  enacted  a  different 
rule.'  Of  course,  any  particular  State  [of  the  Union]  may  by 
its  constitution  and  laws  prescribe  what  shall  be  conclusive 
evidence  of  the  existence  or  non-existence  of  a  statute;  but 
the  question  of  such  existence  or  non-existence  being  a  judicial 
one  in  its  nature,  the  mode  pf  ascertaining  and  using  that 
evidence  must  rest  in  the  sound  discretion  of  the  Court  on 

(r)  An  oflaoial  revised  eflition  of  the  Scots  Acts  still  unrepealed  was  published 

in  1908. 
is)  Fost,  Appendix  C.  ,.,.,,., 

If)  Gormley  v.  Bunyan  (1890),  139  U.   S.  623,  at  p.  635  (Lamar,  J.).     In 

Boyd  V.  K  S.  (1891),  143  TJ.  S.  649,  notes,  the  law  of  the  States  of  the  Union 

is  fflVGU. 

(«)  Upon  the  existence  of  a  Federal  Act,  said  to  hare  been  approved  in  1861. 
The  case  deals  with  the  early  English  authorities  on  the  subject. 
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Presumption    which  the  duty  in  any  particular  case  is  imposed"  (x).     It 

ool^r^Sted  ^^  ^^®°  ^^^  ^^^^  *^°^^  ^^  '^®  United  States  that  "  a  statute 

by  authority    ^^^7  certified-  is  presumed  to  have  been  duly  passed  until  the 

or  certified.      Contrary  appears,  a  presumption  arising  in  favour  of  the  law 

as  printed  by  authority,  and  in  a  higher  degree  of  the  original 

on  file  in  the  proper  repository  "  (y),  and  that  "  the  Court, 

for  the  purpose  of  informing  itself  of  the  existence  or  terms 

of  a  statute,  cannot  look  beyond  the  enrolled  Act  certified  to 

by  those   officers  who  are  charged  by  the  Constitution  with 

•  the  duty  of  certifying"  (z). 

The  question  has  often  been  considered  in  the  United  States 
whether  the  journals  of  the  Legislature  can  be  used  to  impeach 
a  completely  enrolled  Act  duly  recorded  and  authenticated. 
A  list  of  the  decisions  in  the  various  constituent  States  is 
printed  in  Field  v.  Clark  (1891),  143  U.  S.  at  661—666.  In 
that  case  it  was  laid  down,  in  a  case  arising  on  the  M'Kinley 
Tariff  Act,  that  the  signing  by  the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the  Senate  in  open  session 
of  an  enrolled  bill  is  an  official  attestation  by  the  two  Houses 
of  such  a  bill  .as  one  that  has  passed  Congress,  and  when  the  bill 
thus  attested  receives  the  approval  of  the  President  and  is 
deposited  in  the  Department  of  State  according  to  law,  its 
authentication  as  a  bill  that  has  passed  Congress  is  complete 
and  unimpeachable,  and  the  journals  of  either  House  may  not 
be  used  to  show  that  an  Act  so  authenticated,  approved  arid 
deposited  did  not  pass  in  the  precise  form  in  which  it  was  so 
signed  and  approved  (a). 

In  substance,  therefore,  the  law  of  the  two  countries  is  the 
same,  allowing  for  the  particular  exigencies  of  the  written  con- 
stitutions of  the  Union  and  the  States,  and  the  consequent 
oapacitj'  of  the  Courts  to  pronounce  on  the  validity  of  legis- 
lative enactments.  And  it  seems  likely  that  our  Courts  would 
also  adopt  the  American  rule  that:  "  Wherever  la  suit  comes 
to  issue,  whether  in  the  Court  below  or  in  the  higher  tribunal, 
an  objection  resting  upon  the  failure  of  the  Legislature  to 
comply  with  the  provisions  of  the  constitution  should  be  so 
presented  that  the  adverse  party  may  have  opportunity  to  oon- 

(«)  The  Federal  Courts  adopt  the  adjudications  of  the  State  Courts  as  to  the 
authenticity  of  State  Acts  and  the  evidence  by  which  they  may  he  impeached, 
but  are  free  under  their  own  jurisdiction  to  pronounce  on  the  validity  of  the 
enactments.  The  Privy  Council  would  doubtless  follow  a  somewhat  simjlar 
rule,  but  with  greater  liberty  on  the  question  of  authentication,  and  is  constitu- 
tionally competent  to  declare  invalid  colonial  Acts  if  ultra  vires,  and  to  reverse 
colonial  decisions  if  erroneous. 

(y)  Se  Duncan  (1890),  139  U.  S.  at  p.  457  (Fuller,  C.J.). 

(«)  X.  c.  at  p.  459. 

(a)  In  Statev.  Wheeler  {1909),  89  N.  E.  Beporter  (Indiana),  1,  the  enrolled  Bill  was 
missing,  but  the  statute  as  printed  was  proved  to  have  been  compared  with  the 
engrossed  Bill  The  Court  held  that  as  the  enrolled  Bill  was  missing  they  must 
inform  themselves  from  the  best  possible  sources,  in  that  case  the  laws  as 
pDbliahed  by  the  authority  of  the  State'  and  the  Journals  of  the  Legislature. 
They  cited  The  Prinee'e  case,  8  Co.  Rep.  28. 
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trovert  the  allegations,  ^.nd  to  prove  by  the  record  due  con- 
formity with  the  constitutional  requirements"  (6). 

The  only  parts  of  a  public  statute  which  may  be  traversed  inquiry  as  to 
or  contested  to  any  extent  in  an  English  court  of  justice  are — 

(1)  The  words  of  assent,  and 

(2)  The  preamble  and  recitals. 
These  alone  contain  any  allegations  of  fact,  the  rest  of  the  Act 
expressing  the  will  of  the  Legislature. 

The  consent  of  King,  Lords,  and  Commons  being  essential 
to  constitute  an  Act  of  Parliament  (c),  any  doubt  as  to  the 
giving  of  this  consent  may  be  investigated  by  the  Courts,  and 
is  the  only  question  as  to  the  validity  of  the  Act  which,  under 
our  constitution,  the  Courts  may  investigate. 

The  proper  mode  of  determining  any  doubt  ,of  this  kind 
would  be  by  certificate  from  the  Speakers  of  both  Houses  of 
Parliament,  or  by  proof  that  the  impugned  statute  was  duly 
enrolled  in  Parliament,  or  that  the  original  was  duly  indorsed 
with  the  fact  and  date  of  the  royal  assent.  But  it  is  more 
than  likely  that  the  judges,  as  to  modern  Acts,  would  decline 
to  go  behind  the  Parliament  Roll  or  the  King's  printer's  copies 
of  Acts  oflScially  supplied,  unless  they  received  official  intima- 
tion from  some  branch  of  the  Legislature  that  the  necessary 
consents  had  not  been  given  (d). 

The  earliest  rule  on  the  subject  is  given  by  Coke  (on  Little- 
ton, 98  b)  with  reference  to  the  statute  of  Quia  Emptores : 
"  Secondly,  it  is  (aniongst  other  Acts  of  Parliament)  entered 
into  the  Parliament  Eoll,  and  therefore  shall  be  intended  to  be 
ordained  by  the  King  by  the  consent  of  the  Lords  and 
Commons  in  that  Parliament  assembled.  Thirdly,  it  is  p, 
general  law  whereof  the  judges  may  take  knowledge,  and  there- 
fore it  is  to  be  determined  by  them  whether  it  is  a  statute 
or  not." 

Evidence  of  the  royal  assent,  other  than  the  words  of  enact- 
ment, was  never  required  as  to  the  earlier  statutes,  public  or 
private  (e),  and  from  3  Edw.  I.  to  Hen.  VI.  there  is  no  men- 
tion of  the  royal  assent  on  public  or  private  Acts  other  than 
the  words  pf  enactment. 

The  importance  of  this  question  with  reference  to  old  Acts 
lay  in  the  fact  that,  as  the  Act  was  in  the  form  of  a  petition, 
unless  it  was  indorsed  le  roy  le  veult  or  soit  fait  come  il  est 
desire,  the  sole  evidence  of  royal  assent  was  the  appearance 
of  the  Bill  on  record. 


18  Edw.  1, 
c.  1. 


(i)  In  re  Duncan  (1890),  139  U.  S.  at  p.  467,  citing  FeopU  v.  Supervisors  of 
Chenango  (1863),  8  N.  T.  (4  Selden),  317,  325.  ^.   „  „     t,       ,„ 

(c)  dee  ante,  p.  38 ;  post,  pp.  68,  59 ;  The  Prince's  case  (1605),  8  Co.  Rep.  18  ; 
Colkge  of  Fhisitians  v.  Cocker  (1675),  3  Keb.  587  (Hale,  C.J.).  By  this  rule  fell 
all  the  ordinances  of  the  Long  Parliament.  .    x.     tt  o 

(rf)  See  May,  Pari.  Pr.  (Uth  ed.),  517  et  seq.  ;  and  as  to  the  law  in  the  U.  S., 
see  Field  v.  Clark  (1891),  143  U.  S.  649.  »  ,„  ,     r.  t  , 

(«)  ColUge  ofFhisiiians  v.  Cooper  (1676),  3  Keb.  687  (Hale,  C  J.). 
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Since  1793  it  is  submitted  that  such  evidence  may  in  some 
cases  be  necessary,  for  the  commencement  of  an  Act  is  now 
regulated  by  the  indorsed  date  of  royal  assent,  and  not  by  the 
commencement  of  the  session  (/),  and  that  in  the  absence  of 
such  indorsement  by  the  Clerk  of  the  Parliaments  no  document 
can  be  treated  as  an  Act  without  further  inquiry  as  to  the  fact 
and  date  of  assent.  But  the  judges  take  judicial  knowledge 
of  the  order  and  course  of  proceedings  in  Parliament  with 
reference  to  statutes  (gr) . 

Assent  is  now  usually  given  by  Royal  Commission,  to  which 

are  scheduled  the  Bills  assented  to,  specified  by  their  short 

titles. 

Inquiry  as  to        The  preamble  precedes  the  words  of  enactment,  and  is  in  the 

truth  of  nature  of  a  recital  of  the  facts  operative  on  the  mind  of  the 

preamDles  i  •  .  ,.         ,  ,  '^ 

and  recitals,     iaw-giver  in  proceedmg  to  enact. 

The  validity  or  accuracy  of  its  recitals  can  never  come  in 
question  (h),  nor  can  it  be  denied  that  they  induced  the  Legis- 
lature to  legislate;  but  it  does  not  therefore  follow  that  the 
facts  stated  are  true,  nor  that  they  are  to  be  judicially  accepted 
as  evidence  conclusive  against  all  the  world  or  any  individual. 
In  R.  v.  Houghton  (1853),  6  Cox,  C.  C.  101;  1  E.  &  B. 
501,  a  recital  in  a  local  Act  (59  Geo.  3,  c.  xxii.)  stating  that 
a  particular  road  wa£  in  parish  A  was  admitted  las  evidence 
of  the  fact.  On  appeal  Lord  Campbell  said:  "  A  mere  recital 
in  an  Act  of  Parliament,  either  of  fact  or  law,  is  not  con- 
■  elusive,  and  we  are  at  liberty  to  consider  the  fact  as  law 
difTerent  from  the  recital."  And  in  Earl  of  Carnarvon  v. 
Villebois  (1844),  13  M.  &  W.  313,  in  order  to  prove  the  exist- 
ence of  certain  rights  of  free  warren  and  free  chase  against 
copyholders,  it  was  allowed  to  put  in  an  Inclosure  Act  of  23 
Geo.  3,  which  contained  a  proviso  that  nothing  should  preju- 
dice the  rights  of  the  lord  of  the  manor  to  the  rights  of  free 
warren  and  free  chase,  "  as  being,"  as  Parke,  B.,  put  it, 
"  some  recognition  of  the  right  upon  a  subject-matter  upon 
which  evidence  of  reputation  would  be  receivable"  (i). 

It  has  been  contended,  on  the  one  hand,  that  recitals  in  Acts 
of  Parliament  are  not  evidence  of  facts  (fc),  but  only  of  the 
opinion  of  the  Legislature,  or  of  representations  made  to  it 
and  Relieved  by  it.  On  the  other  hand,  it  is  urged  that  recitals 
of  facts  contained  in  a  preamble  amount  to  findings  with 
respect  to  those  facts  in  the  High  Court  of  Parliament,  and 
donclusive  upon  all  inferior  Courts  and  all  subjects,  being  in 


{/)  33  Geo.  3,  c.  13,  post,  p.  56. 

(ff)  See  Roscoe,  Nisi  Prius  (18th  ed.),  79  ;  Taylor,  Evidence  (10th  ed.), 
s.  84. 

(A)  Zairador  Co.  v.  Seg.,  (1893)  A.  0.  104. 

(t)  See  Wilberforoe,  Statute  Law,  p.  15. 

(i)  As  to  false  recitele,  see  argument  of  Serjeant  Manning  in  Baron  de  Bode  v. 
M.  (1845),  3  H.  L.  0.  449,  460  ;  6  St.  Tr.  (N.  S.)  237. 
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the  nature  of  res  judioata.     But  thus  far  the  Courts    have 
steered  a  middle  course  between  these  two  opinions.     " 

In  Headland  v.  Coster,  (1905)  1  K.  B.  219,  231,  Collins, 
M.E.,  referring  to  a  recatal  in  the  Distress  for  Eates  Act,  12  &  13  Vict. 
1849:  "  That  recital  is  certainly  not  altogether  true.  ...  In  "'  ^*' 
that  limited  sense  the  recital  may  be  looked  upon  as  true,  but 
it  is  also  possible  that  it  may  be  a  mis-recital.  Such  mis- 
recitals  are  not  absolutely  unknown  even  in  Acts  which  have 
been  framed  by  skilled  and  careful  draftsmen.  In  aiiy  case, 
however,  the  argument  for  the  plaintiff  seems  to  me  so  over- 
whelming that  even  if  the  adoption  of  it  would  involve  that 
there  was  a  mis-recital  in  the  Act  of  1849,  I  should  feel  bound 
to  give  effect  to  it"  (I). 

In  B.  y.  Hcff^  (1794),  24  St.  Tr.  at  p.  204,  in  directing 
a  grand  jury.  Eyre,  C.J.,  in  speaking  of  the  recitals  in  the 
Treason  Act,  1351,  said:  "  I  presume  I  hardly  need  give  you  25  Edw.  3, 
this  caution,  that  though  it  has  expressly  been  declared  by  "•  2- 
the  highest  authority  that  there  do  exist  in  this  country  men 
capable  of  meditating  the  destruction  of  the  constitution  under 
which  we  live,  that  declaration  being  extra-judicial,  is  not  a 
ground  upon  which  you  ought  to  proceed."  But  Bayley,  J., 
in  B.  V.  Sutton  (1816),  4  M.  &  S.  532,  549:  "  The  preambles  52  Geo.  3, 
to  the  two  Acts  of  Parliament,  I  think,  are  still  more  free  ™- 16>  17. 
from  objection  than  the  proclamation,  and  they  assume  as  facts, 
that  outrages  did  exist.  When  we  consider  in  what  manner  an 
Act  of  Parliament  is  passed,  and  that  it  is  a  public  pro- 
ceeding (m)  in  all  its  stages,  and  challenges  a  public  inquiry, 
and  when  passed  is  in  contemplation  of  law  the  act  of  the 
whole  body  (w),  it  seems  to  me  that  its  recital  must  be  taken- 
as  admissible  evidence,  and  in  this  case  was  confirmatory  evi- 
dence;" and  in  the  same  case  Lord  EUenborough  (o)  said: 
"  Next  it  is  objected  that  the  Acts  of  Parliament  were  not 
evi<tence.  For  what  purpose,  then,  are  the  judges  bound  to 
take  judicial  notice  of  public  Acts  of  Parliament  but  in  order 
that  they  may  have  a  knowledge  of  them  themselves  and  com- 
municate it  to  others?  The  judge  is  bound,  not  only  to  take 
judicial  notice  of  their  contents  himself,  but  to  state  it  to  the 
jury;  for  if  he  is  not  to  state  the  same,  for  what  purpose  is  he 
to  take  notice  of  them?  ....  Public  Acts  of  Parliament 
are  binding  upon  every  subject,  because  every  subject  is  in 
judgment  of  law  privy  to  the  making  of  them,  and  therefore 
supposed  to  know  them,  and  formerly  the  usage  was  for -the 
sheriff  to  proclaim  them  at  his  county  court;  and  yet  what 
every  subject  is  supposed  to  know,  and  what  the  judge  is  bound 
judicially  to  take  notice  of,  it  is  said  the  jury  cannot  advert- 

(l)  Affirmed  on  apj^eal,  (1906)  A.  C.  286.  ; 

(«»)  I.e.,  a  prooeemng  by  or  on  behalf  of  the  public, 

(«) /.«.,  of  the  nation. 

\o)  4M.  &S.  542,  ' 
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to,  for  if  this  evidence  waa  inadmissible  it  must  be  because 
the  jury  could  not  be  changed  with  it."  The  reasoning  of 
Lord  EUenborough  and  Bay  ley,  J.,  leads  further  than  they 
followed  it.  An  Act  of  Parliament  is  not  evidence  in  the 
ordinary  sense  of  the  term,  but  a  declaration  of  the  will  of  the 
Legislature  on  the  subject  to  which  it  relates.  Words  of  enact- 
ment are  clearly  separable  from  the  motives  or  beliefs  which 
lead  to  legislation.  So  far  as  the  enactment  is  concerned,  it  is 
"  sic  volo  sic  jubeo,  stet  pro  ratione  voluntas."  But  so  far 
as  a  preamble  recites  facts  in  pais,  other  considerations  apply. 
It  is  incontrovertible  in  law  that  the  recitals  motived  the  enact- 
ment, but  it  does  not  therefore  follow  that  the  recitals  are 
true  or  conclusive  in  fact  upon  individuals:  for  the  omnipo- 
tence of  Parliament  does  not  extend  to  facts,  nor  imply  its  in- 
fallibility (p).  Yet  if  judge  or  jury  were  free  to  controvert 
the  motives  of  an  enactment,  and  its  recitals  were  to  be  merely 
admissible  in  evidence,  it  might  be  contended  that  to  deal  with 
them  otherwise  than  as  a  conclusive  decision  upon  a  question 
of  fact  would  be  either — 

(a)  Not  to  take  judicial  notice  of  the  recitals;  or 

(b)  To  decide  that  the  statute,  being  based  on  false  recitals, 

was  not  binding. 

The  w'ff  Inedia  'between  these  two  alternatives  is  to  regard  the 
preamble  as  conclusive  in  so  far  as  it  elucidates  the  intention  of 
Parliament  expressed  in  the  enacting  part,  but  as.  prima  fade 
evidence  only  of  the  matters  of  fact,  in  the  same  way  as  recitals 
37 _&  38  Vict,  in  old  deeds  are  by  s.  2  of  the  Vendor  and  Purchaser  Act,  1874. 
As  the  oldest  Acts  were  in  the  for'm  of  a  grant  with  recitals, 
it  was  always  conceivable  that  the  King  might  be  deceived  in 
his  grant,  but  the  onus  of  proof  was  on  the  person  who  chal- 
lenged the  correctness  of  the  recitals;  and  it  seems  to  be  now 
settled  that  no  Court  can  impugn  the  validity  of  a  statute  on 
such  a  ground.  In  any  case,  in  this  respect . recitals  are  m  a 
different  position  from  the  enacting  pa'rt,  which  is  conclusive 
even  if  based  on  erroneous  inferences  as  to  fact  or  law.  In 
Ijahra3or  Co.  v.  Reg.,  (1893)  A.  C.  104,  a  question  was  raised 
whether  the  recognition  by  the  Legislature  of  Canada  (19  Vict, 
c.  3)  of  a  certain  seigfneurie  as  existing  must  be  judicially 
accepted,  or  could  be  overridden  by  evidence  of  mistake.  Lord 
Hannen,  in  delivering  the  opinion  of  the  Judicial  Committee, 
said:  "  Even  if  it  could  be  proved  that  the  Legislature  was 
deceived,  it  would  not  be  competent  for  a  Court  of  law  to  dis- 

(p)  In  E.  V.  Greene  (1837),  6  A.  &  E.  648,  evidence  was  admitted  to  show 
that  a  place  described  as  an  existing  borough  in  the  schedule  to  the  repealed 
Municipal  Corporations  Act,  1835  (6  &  6  Will.  4,  c.  76),  was  not  an  existing 
borough.  In  the  case  of  private  legislation,  the  truth  of  the  preamble  is  now 
inquired  into,  and  the  Bill  is  not  allowed  to  prooeed  unless  the  preamble  is 
proved.  See  May,  Pari.  Practice  (Ilth  ed.),  809;  Taylor,  Evidence  (10th  ed.), 
B.  1660, 


78. 
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regaxd  its  enactments.  If  a  mistake  has  been  made,  the  Legis- 
lature alone  can  correct  it.  The  Act  of  Parliament  has 
declared  that  there  was  a  seigneurie  of  Mingan,  and  that 
thenceforward  its  tenure  shall  be  changed  unto  that  of  franc 
alleu.  The  Courts  of  law  cannot  sit  in  judgment  on  the 
Legislature,  but  must  obey  and  give  effect  to  its  determina- 
tion." 

The  Courts  are  occasionally  asked  to  infer  the  existence  of  a  Limits  of 
statute  which  is  not  of  record  in  order  to  give  effect  to  the  i«dioial 
judicial  rule  of  endeavouring  to  find  a  legal  origin  for  a  well- 
established  usage  {q) .     This  is  an  attempt  to  extend  to  statutes 
the  presumption  as  to  lost  grants,  and  seems  to  be  based  on  the 
original  identity  in  form  between  royal  charters  and  statutes. 

The  most  recent  instance  of  this  contention  is  in  Chilton  v. 
Corporation  of  London  (1878),  7  Ch.  D.  735,  where  the  in- 
habitants of  a  parish  claimed,  by  custom,  a  right  to  lop  wood 
within  a  manor.  Jessel,  M.E.,  there  said  (at  p.  740):  "  But 
then  it  is  said,  though  th^  right  is  not  known  to  the  common 
law,  it  may  be  created  by  Act  of  Parliament,  and  the  judge 
is  bound  to  assume,  when  not  disputed  by  the  pleadings,  that 
it  has  been  so  created.  The  answer  to  that  is  simply,  that 
the  judge  is  theoretically  bound  to  take  notice  of  all  Acts  of 
Parliament;  that  is,  he  is  bound  theoretically  to  know  the 
contents  of  them,  ajid  to  be  aware  that  there  is  no  such  Act  of 
Parliament.  I  say  '  theoretically,'  but  practically  the  judge 
requires  (attention  to  be  called  to  the  particular  statute,  and 
the  clauses  and  sections  of  it  that  bear  on  the  matter  in  hand. 
But  he  is  bound  to  take  judicial  notice  of  all  Acts  of  Parlia- 
ment; and  even  on  demurrer,  which  is  our  strictest  form  of 
pleading,  any  Act  of  Parliament  can  be  taken  notice  of  with- 
out being  pleaded  on  either  side."  But  it  is  submitted  that 
this  statement  of  the  law  is  too  wide. 

The  duty  of  the  judges  to  take  judicial  notice  of  a  statute  is 
confined  to  public  Acts  (r) .    Private  Acts  must  be  both  pleaded 
and  proved,  unless  by  a  special  clause  iii  the  Act  in  question 
or  by  s.  9  of  the  Interpretation  Act,  1889  (s),  judicial  notice  52  &  53  Vict, 
is  to  be  taken  of  them  (t).  "•  ^^■ 

3.  When  the   authenticity  and    validity    of  a    statute  are  Text  and 
ascertained,   the   next  questions  arising  upon  its  construction  ^liitio^s- 
are  the  correctness  of  the  text  vouched  and  the  mode  of  solving 
any  doubts  arising  on  that  head.     In  case  of  doubt  as  to  the 
text  of  a  statute  which  is  to  be  judicially  noticed,  it  is  for 
the  judges  to  refer  to  the  record  or  document  containing  the 

iq)  thillips  V.  SaUiday  (1889),  23  (J.  B.  D.  48,  Bowen,  L.J.,  afBrmed,  (1891) 
A.  0.  228  ;  and  see  Saltmh  Corporation  v.  Goodman  (1 883),  7  App.  Gas.  633. 

(»•}  Co.  Litt.  98  b. 

Is)  Which  re-enaota  13  &  14  Vict.  c.  21,  s.  7. 

\t)  See  Taylor,  Evidence  (10th  ed.),  8.  1523  f  Roatjoe,  Nisi  Prius  (18th  ed.), 
pp.  103,  104. 
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most  authentic  copy  of  the  statute.    Prom  this  point  of  view 
new  statutes  fall  into  four  classes — 

(1)  Statutes  passed  prior  to  the  invention  of  printing  which 

are  of  record; 

(2)  Like  statutes  not  of  record; 

(3)  Statutes  passed  since  the  invention  of  printing,  printed 

and  circulated  by  authority;  and 

(4)  Like  statutes   unprinted,  or  printed  and  not  so  circu- 

lated. 

Most  Acts  between  1278  and  1487  appear  on  the  Statute 
Roll  preserved  in  the  Tower,  which  is  a  record  of  Chancery  on 
which  most  of  the  statutes  of  the  period  were  entered  when 
drawn  up  in  form  for  proclamation  and  publication  (m)  . 
There  is  a  gap  from  8  Hen.  6  to  23  Hen.  6,  owing  to  the  Wars 
of  the  Roses.  It  would  seem  that  the  roll  was  made  up  till 
4  Hen.  7.  The  last  statute  preserved  in  the  Statute  Roll  form 
is  also  the  first  of  which  no  Laftin  or  French  version  is 
extant  {pa). 

Coke  and  Hale  say  that  some  of  the  earlier  statutes  are  not 
of  record  (y);  but  subsequent  research  has  shown  them  to  be 
in  error  as  to  most  of  the  Acts  and  ordinances  which  they 
specify  as  unrecorded.  But  unrecorded  statutes  are  from  time 
to  time  discovered  in  reprinting  documents  in  the  Record 
Office  {z),  but  those  found  are  not  of  any  practical  value  or 
present  legislative  validity. 

Whether  of  record  or  not,  a  statute  is  equally  binding  if  its 
authenticity  is  once  ascertained  {a),  and  evidence  of  its  pro- 
mulgation is,  as  already  said,  not  required.  ' 

Acts  from  1487  to  1849,  with  few  exceptions  (fe),  are  among 
the  original  Acts  in  the  custody  of  the  Clerk  of  the  Parlia- 
ments, which  show  the  original  text  as  engrossed  in  black 
letter  (o),  with  all  subsequent  additions  and  erasures,  and  in- 
dorsed with  the  signatures  of  the  Clerks  of  both  Houses.  Of 
this  a  transcript,  which  was  much  more  legible  than  the 
original,  was  made  and  certified  by  the  Clerk  of  the  Parlia- 
ments, and  sent  to  the  Rolls  House. 

Since  1849  two  prints  on  vellum  of  every  Act,  public,  local, 
or  private,  are  prepared.  One  is  retained  by  the  Clerk  of  the 
Parliaments,  with   a  certificate  of  royal  assent.    The  other. 


•.  p.  X3 

{x)  1  EeT.  Statt.  (2nd  ed.),  p.  235. 

(y)  Ruffhead's  Statt.  vol.  i.  Pref.  p.  xxiv.  ;  Hale,  Hist.  C.  L.  oh.  1  ; 
ofPhidtiam  v.  Cooper  (1676),  3  Keb.  587  ;  Statt.  Realm,  vol.  i.  Intr.  p.  xxxii. 

(z)  B.g.,   a  statute  forbidding  Jews  to  liold  land,  in  Gesta  Abbatum  Sd. 
Albani,  vol.  i.  pp.  402—404,  623. 

(a)  The  documents  in  which  they  are  preserved  usually  contain  evidence  of 
promulgation. 

[b)  Vide  1  Cliff.  328.     Some  of  these  Acta  have  never  been  printed. 
(e)  1  CUff.  322, 
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similar  in  every  respect,  and  bearing  a  like  certificate,  is  sent 
to  the  Eolls  House. 

The  original  Acts  retained  by  the  Clerk  of  the  Parliaments 
are  numbered  consecutively,  regardless  of  distinction  between 
public  and  other  Acts.  The  copies  sent  to  the  Rolls  House  are 
numbered  in  three  series,  in  accordance  with  the  classification 
adopted  in  the  sessional  publication  of  the  statutes. 

Inquiry  into  the  printed  editions  of  the  statutes  may  be 
material — 

(1)  As  to  the  authenticity  of  an  Act; 

(2)  Its  proof  in  judicial  proceedings;  or 

(3)  The  accuracy  of  the  text  vouched. 

I'or  ordinary  purposes  as  to  statutes  prior  to  1713  reference  Record  Com- 
is  usually  made  to   the  folio  edition  of  the  Statutes  of  the  ^Xon! 
Realm  published  by  the  Record  Commission,  the  text  of  which 
is  adopted  in  the  revised  editions  of  the  statutes  (d). 

It  also  contains  (Intr.  p.  xlix.)  a  catalogim  raisonne  of  all 
editions  published  hj  public  or  private  venture  prior  to  1811, 
all  of  which  it  has  for  practical  purposes  superseded.  The 
origin  of  the  edition  and  the  modus  operandi  of  the  editors 
deserve  brief  notice. 

In  1800  the  Hcuse  of  Commons  presented  an  address  to  the 
Crown  asking  that  directions  should  be  given  for  the  better 
preservation,  arrangement,  and  more  convenient  use  of  the 
public  records  of  the  kingdom  (e).  In  consequence,  a  Royal 
Commission  was  appointed  in  the  same  year,  whose  first  reso- 
lution was  that  a  complete  and  authentic  collection  of  the 
statutes  of  the  realm  be  prepared,  including  every  law,  as  well 
those  repealed  or  expired  as  those  now  in  force,  with  a  chrono- 
logical list  of  them  and  a  table  of  their  principal  matters. 
As  a  result  of  the  labours  of  this  Commission,  the  statutes  of 
the  realm  up  to  1713  were  published  between  1811  and  1828. 

This  edition  contains — 

(1)  All  instruments  contained  in  any  general  collection  of 

statutes  published  prior  to  that  of  Serjeant 
Hawkins  in  1735; 

(2)  Such  matters  of  a   public  nature  purporting  to   be 

statutes  as  were  introduced  by  him  or  subsequent 
editors,  particularly  Cay  and  Ruffhead,  whose  edi- 
tion was  published  in  1762 — 1764;  and 

(3)  Such   new   matters  of  the  like  nature  as  could  be 

taken  from  sources  of  authority  not  to  be  contro- 
verted— viz.,  statute  rolls,  enrolments  of  Acts,  ex- 
emplifications, transcripts  by  writ,  and  original 
Acts. 

(d)  1  Statt.  Realm,  Intr.  p.  xxxv.     The  sources  from  which  the  statutes 
printed  are  derived,  and  the  varia  lectionea,  are  indicated  in  these  editions. 
{«),!  Statt.  Bealm,  Intr.  p.  viii. 

f.  *  B 
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Acts  same,  Of  all  public  and  many  private  Acts  passed  since  1713  King's 

1713.  printer's  cjopies  are  obtainable.     They  used  to  be  printed  in 

three  forms — folio,  quarto  and  octavo.  A  Committee  of  the 
House  of  Commons  in  1835  recommended  discontinuance  of 
the  folio  and  quarto  editions,  but  the  folio  was  not  dropped 
till  1881  >  and  the  quarto  is  still  published. 

Till  1886  Acts  of  Parliament,  when  printed,  subject  to  the 
promulgation  list,  became  the  private  property  of  the  King's 
printers,  who  had  the  monopoly  of  their  publication,  and  did 
not  act  merely  as  agents  of  the  Crown.  But  in  1881  a  Select 
Committee  of  both  Houses  recommended  that  this  arrange- 
ment should  be  discontinued,  and  that  Acts  of  Parliament 
should  be  printed  and  sold  under  the  same  regulations  as  other 
parliamentary  papers  (/). 
45  &  46  Vict.  By  the  Documentary  Evidence  Act,  1882,  the  Stationery 
Office  was  put  into  the  position  of  the  King's  printer  with 
reference  to  public  documents  which  are  by  statute  evidence, 
or  conclusive  evidence,  if  purporting  to  be  printed  by  the 
King's  printer. 

Since  1886  statutes  and  all  parliamentary  papers  and  public 
documents  emanating  from  the  different  departments  of 
Government  are  printed  for  and  issued  by  the  Stationery 
Office,  and  letters  patent  have  been  issued  to  the  controller 
of  the  office  constituting  him  the  King's  printer. 
The  revised  Doubts  as  to  the  Correctness  of  any  of  these  received  editions 

statutes.  can  Only   be  solved  by  reference  to  the   original   documents 

referred  to  above.  In  no  case  is  the  official  print  made  con- 
clusive evidence  as  to  the  text  of  a  statute  {g).  But  the 
revised  editions  may  now  be  said  to  have  attained  the  position 
of  an  authorised  version  of  the  statutes,  by  the  effect  of 
52  &  53  Vict.    s.  35  (2)  of  the  Interpretation  Act,  1889  (h). 

Where  any  Act  passed  after  December  31,  1889,  contains  a 
reference  to  any  Act  by  its  short  title  or  regnal  year,  the 
reference.,  unless  a  contrary  intention  appears,  is  to  be  read 
as  referring,  in  the  case  of  statutes  included  in  any  revised 
edition  of  the  statutes  purporting  to  be  printed  by  authority, 
to  that  edition,  and  in  the  case  of  Acts  not  so  included,  and, 
passed  before  1714  (1  Geo.  1),  to  the  edition  prepared  under 
the  direction  of  the  Record  Commission,  and  in  other  cases 
to  the  copies  of  the  statutes  purporting  to  be  printed  by  the 
King's  printer,  or  under  the  superintendence  or  authority  of 

(/)  Pari.  Pap.  1881,  No.  366. 

Ig)  The  first  print  of  the  Education  Act,  1891  (54  &  65  Vict.  i>.  56),  was 
withdrawn,  as  not  embodying  the  tenor  of  the  Act  as  ultimately  assented  to 
by  Parliament.  See  Chitty's  Statutes  (5th  ed.),  vol.  iv.  tit.  Education,  p.  8o,  n. 
The  Companies  Act,  1907  (7  Edw.  7,  o.  50,  repealed),  as  originally  printed 
contained  errors  in  the  heading  to  sects.  7,  8  and  the  wording  of  sect.  1.5. 

(h)  Pout;  Appendix  C.  Provisions  to  the  like  effect  used  to  be  inserted  at  liie 
head  of  the  repeal  schedules  annexed  to  Statute  Law  Beyiaipn  Acts, 
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H.  M.'s  Stationery  Office  (i).  This  enactment  only  authorises 
the  version  for  parliamentary  purposes,  such  as  recital  or 
repeal,  and  leaves  untouched  the  question  of  the  accuracy  of 
the  text  or  the  validity  of  the  statutes.  But  in  substance  it 
constitutes  the  editions  named  as  part  of  the  official  text  of 
the  Statute-book. 

It  was  the  exclusive  privilege  and  official  duty  of  the  Lord  Spots  Acts. 
Clerk  Register  to  enter  the  Acts  of  the  Scottish  Parliament 
in  the  proper  record,  and  to  furnish  copies  to  sheriffs,  magis- 
trates of  burghs,  and  such  as  might  demand  them. 

Scots  Acts  were  first  printed  in  1541  by  virtue  of  an  ordin- 
ance of  James  V.,  which  directed  the  Clerk  Register  to  make 
authentic  copies,  so  far  as  concerned  the  common  weal  (i.e. 
except  of  private  Acts),  under  his  hand,  to  be  printed  by  what 
printer  he  chose. 

In  1592  and  1607  the  Soots  Parliament  directed  the  printing 
and  publication  of  the  editions  of  Scots  Acts  prepared  by  Sir 
John  Skene,  Clerk  Register  (k),  which  are  received  as  the 
authorised  text.  ' 

In  pursuance  of  a  resolution  of  the  Record  Commission  in 
1807  a  folio  edition  of  the  Scots  Acts  was  prepared  on  the 
same  lines  as  the  Statutes  of  the  Realm.  Vols.  2 — 11,  con- 
taining the  statutes  for  1424 — 1707,  were  published  in  the 
year  1814,  and  vol.  1,  containing  earlier  statutes,  was  pub- 
lished in  1844.  Many  obsolete  Acts  were  repealed  in  1906  (I), 
and  a  revised  edition  of  the  Ante-Union  Acts  still  unrepealed 
was  published  in  1908  (m). 

There  is  no  statutory  provision  for  the  proof  in  English  legal 
proceedings  of  any  Act  of  the  Scots  Parliament. 

Thte  Irish  statutes  were  printed  in  1765  in  folio  in  pursuance  ^"^^  -'^<'*^- 
of  the  order  of  the  Lord-Lieutenant  (the  Earl  of  Halifax),  to 
give  effect  to  a  resolution  of  the  Irish  House  of  Lords  that  an 
edition  of  the  statutes  should  be  prepared  under  the  inspection 
of  the  Lord  Chancellor  and  judges.  This  edition  has  always 
been  accepted  in  the  courts  in  Ireland  (n).  But  reference  can 
now  also  be  made  to  the  revised  edition  of  the  statutes  pf 
Ireland  (1310—1800)  published  by  authority  in  1888  (o). 

Acts  of  the  Irish  Parliament  may  be  proved  in  legal  pro- 
ceedings in  Great  Britain  by  producing  a  copy  purporting  to 
have  been  printed  by  the  official  printer  (41  Geo.  3,  c.  90,  s.  9). 

4.  The  statutes  were  recorded  in  Latin  or  Norman  French  Language. 
until  the  death  of  Richard  III.     In  the  first  Parliaments  of 
Henry  VII.  the   practice    seems    to    have   continued,  but   no 

(0  See  Pari.  Pap.  1881,  No.  356,  p.  vii.,  and  Documentary  Evidence  Act, 
1882  (4.5  &  46  Vict.  c.  9). 
(i)  1  Statt.  Realm,  Intr.  pp.  xliii.,  Ixxix. 
{t)  6  Edw.  7,  c.  38. 

(m)  See  Ilbert,  Legislative  Methods  and  Forms,  p.  26. 
(«)  1  Statt.  Realm,  Intr.  p.  Ixxxv. 
(o)  Rev.  Statt.  Ireland,  Pref.  p.  v. 

e2 
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printed  edition  in  French  has  been  discovered.  From  1488 
(4  Hen.  VII.)  the  Statute  Roll  was  no  longer  made  up  in  the 
ancient  form  (p),  and  the  statutes  have  been  published  in 
English  only. 

The  English  translations  published  in  the  revised  statutes 
are  not  always  accurate,  and  have  no  legislative  validity.  The 
source  from  which  each  is  derived  is  stated  in  the  Statutes  of 
the  Realm  and  Statute  Revised. 

5.  It  is  laid  down  by  Sir  John  Comyns  (Dig.  tit.  Action 
upon  Statute,  G,  H,  I)  that  in  both  criminal  and  civil  pleadings 
upon  a  statute  the  statute  must  be  recited,  except  where  the 
statute  merely  extends  a  right  or  remedy  already  existing  at 
oommon  law. 

Sinoe  1876,  when  the  Judicature  Acts  came  into  force,  this 
rule  no  longer  holds  good  in  its  entirety,  for,  according  to  the 
modern  rule  of  civil  pleading,  facts  only  are  to  be  stated  (q). 
Nothing  need  be  stated  of  which  the  Courts  will  take  judicial 
notice.  Consequently,  public  general  Acts  need  not  be 
specially  pleaded  in  the  High  Court,  save  in  a  few  cases — viz., 
that  of  the  Statutes  of  Frauds  and  Limitations  (r),  those  by 
which  a  defendant  was  permitted  to  plead  the  general  issue  (s), 
and  statutes  rendering  illegal  any  claim  made.  These  excep- 
tions appear  to  be  based  on  judicial  hostility  to  the  statutes 
in  question.  In  certain  actions  of  debt  upon  statutes  it  appears 
still  to  be  necessary  to  specify  the  Act  upon  which  the  action 
is  based  (e.g.  25  Gfeo.  2,  c.  36,  s.  11).  But  this  kind  of  action 
is  quasi -criminal  upon  a  penal  statute  (f).  But  it  appears 
to  be  still  expedient  to  plead  an  Act,  private,  local,  or  per- 
sonal in  its  nature,  even  if  it  contains  a  clause  requiring 
judicial  notice  to  be  taken  of  it;  and  apparently  also  any  enact- 
ment vouched  as  an  exception  to  the  general  law. 

In  proceedings  for  an  offence,  including  actions  upon  a 
penal  statute,  it  appears  to  be  still  prudent,  if  not  essential,  to 
state  the  offence  substantially  in  the  words  of  the  statute.  As 
to  indictable  offences,  this  is  the  common  law  rule  (m);  with 
reference  to  offences  punishable  on  summary  conviction,  the 
common  law  rule  is  adopted  with  modifications  by  s.  45  of 
the  Summary  Jurisdiction  Act,  1879. 

6.  Reference  by  title,  year,  chapter,  or  section  is  neither 
necessary,  nor  usual,  nor  prudent,  and  the  facilities  for  amend- 


(p)  1  Uev.  Statt.  (2nd  ed.),  p.  228,  n. 

(?)  BuUen  and  Leake  (6th  ed.),  p.  5  ;  1  Chitty,  H.  p.  236  ;  Taylor,  Evidence 
(10th  ed.1,  s.  299 ;  Rosooe,  Nisi  Prius  (18th  ed.),  p.  309. 

(r)  E.  S.  0.  1883,  0.  19,  r.  15;  Ann.  Pr.  1911,  p.  292. 

(s)  R.  S.  C.  1883,  0.  19,  r.  12 ;  0.  21,  i.  19  ;  Ann.  Pr.  1911,  pp.  290,  320. 
Most  of  these  enactments  are  repealed  by  56  &  57  Vict.  c.  61,  s.  2,  but  the 
effect  of  the  repeal  is  somewhat  doubtful. 

(t)  See  Bradlaugh  v.  Clarke  (1883),  8  App.  Cas.  354. 

(m)  Vide  Archbold.  Or.  PI.  (24th  ed.),  pp.  41,  60,  72,  73  ;  Zonamead's  cifse 
(1795),  2  Leach,  C.  U.  694,  696,  ' 
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ment  of  immaterial  errors  given  by  modern  Acts  (x)  and  prac- 
tice render  exactitude  of  pleading  of  less  consequence  than 
under  the  old  common  law  procedure.  Thus,  in  indictments, 
the  formal  conclusion  contra  formam  statuti  or  statutorum  is 
no  longer  essential  (y).  But  it  may  still  in  some  cases  be 
necessary  that  the  indictment  should  negative  provisoes,  quali- 
fications, and  exemptions  attached  to  the  definition  of  a  statu- 
tory offence,  instead  of  stating  the  crime  and  leaving  the  de- 
fendant to  bring  himself  within  the  exceptions  (z). 

In  Sootland  the  statute  and  section  are  specified,  and    the 
same  mode  of  identifying  the  offence  may,  undfer  s.  35  of  the 
Interpretation  Act,  1889  (a),  be  adopted  in  England,  but  is,  52  &  53  Vict, 
as  already  pointed  out,  unusual.  "■  ^^• 

Many  of  the  ancient  statutes  are  cited  by  the  name  of  the  (i)  Of  old 
place  where  the  Parliament  wa«    held    in    which    they  were  ■^°*^- 
made;  e.g.  the  Provisions  of  Merton  and  Statutes  of  West- 
minster (&). 

Others  are  named  from  their  subject-matter,  e.g.  ArticuU 
Cleri  (9  Edw.  2)  and  the  statute  de  Donis  Conditionalibus  (13 
Edw.  1,  c.  1),  and  the  Statutes  of  Jewry  (c). 

A  third  class  are  named  from  their  initial  words,  in  the 
same  manner  as  Papal  Bulls  and  the  Psalms  in  the  Vulgate; 
e.g.,  Quia  Emptores  (18  Edw.  1,  o.  1)  (d). 

From  the  reign  of  Edward  II.  it  has  been  usual  to  cite  by 
reference  to  the  regnal  year  in  which  the  session  of  Parliament 
began,  it  being  the  common  law  rule  that  an  Act  comes  into 
force  as  of  the  first  day  of  the  session  in  which  it  was  passed  (e), 
unless  another  date  is  provided  in  the  body  of  the  statute.  This 
mode  of  citation  was  by  Brougham's  Act  (13  &  14  Vict.  c.  21), 
s.  3  (/),  adopted  for  parliamentary  purposes  as  to  all  Acts 
prior  to  the  reign  of  Henry  VII. 

The  ancient  and  cumbrous  mode  of  citing  statutes  is  super- 
seded as  to  many  Acts  by  their  having  received  short  titles  (g) 
in  subsequent  statutes,  while  almost  every  modern  Act  contains 
a  section  declaring  its  short  title,  and  groups  of  statuteis  in 

{x)  7  Geo.  4,  c.  64,  s.  21 ;   14  &  15  Vict.  c.  100,  s.  24. 

M  Castro  t.  £.  (1881),  6  App.  Ca«.  229,  242,  Lord  Blackburn. 

(al  In  S.  V.  James,  (1902)  1  K.  B.  540  (C.  C.  K.),  and  S.  v.  AiidUy,  (1907) 
1  K.  B.  383,  the  authorities  on  this  subject  were  fuUy  discussed,  and  it  was 
held  unnecessary  to  negative  a  proviso  which  was  not  incorporated  directly 
or  by  reference  with  the  enacting  clause.  In  the  case  of  offences  punishable 
on  summary  conviction,  the  common  law  rule  as  to  the  pleading  by  the 
prosecution  of  statutory  exceptions,  &c.  does  not  apply :  42  &  43  Vict.  c.  49, 
s.  39 ;  Brooks  v.  Mason,  (1902)  2  K.  B.  743,  747. 

(a)  Post,  Appendix  0. 

(b)  1  Bl.  Comm.  ed.  Hargrave,  p.  86,  «. 

(c)  4  Co.  Inst.  25. 

((f)  Comjns,  Dig.  tit.  Action  upon  Statute,  I. 
(«)  As  to  Scots  Acts,  see  ante,  p.  35. 

(/)  Repealed  and  in  substance  re-enacted  by  Interpretation  Act,  1889,  ss.  35, 
41,  post.  Appendix  0. 

{g)  Bieepost,  Appendix  B. 
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pari  materia  receive  a  "  collective  "  statutory  short  title;  e.g. 
the  Merchant  Shipping  Acts,  1894  to  1900  (Jh),  the  Tithe 
Acts  (i),  and  the  Summary  Jurisdiction  Acts  (fc).  In  pleading 
it  used  to  be  necessary  to  set  out  the  full  title  of  the  Act 
referred  to  (Z),  but  the  Courts  gradually  relaxed  the  strictness 
of  this  requirement  so  long  as  the  Act  could  be  identified. 
aJ^:  '"°^^™  The  necessity  of  citing  an  Act  by  its  full  title  is  removed 
by  the  Interpretation  Act,  1889  (m),  under  which  all  Acts, 
whether  public,  local  and  personal,  or  private,  may  be  cited 
in  any  statute,  instrument,  or  document,  either — 

(1)  By  the  short  title,  if  any  («)  {i.e.  the  short  title  given 

by  statute,  not  the  popular  short  title,  por  the 
ordinary  title,  even  if  it  be  short);  or 

(2)  By  reference  to  the  regnal  year  in  which  the  Act  was 

passed,  and,  where  there  are  more  statutes  or  sessions 
than  one  in  the  same  regnal  year,  by  reference  to  the 
statute  (o)  or  session  (p),  as  the  case  may  require, 
and  where  there  are  more  chapters  than  one,  by  refer- 
ence to  the  chapter,  and  particular  enactments  may 
now  be  cited  by  reference  to  the  section  or  sub-section 
in  which  they  axe  contained. 

The  object  of  these  provisions  is  mainly  to  facilitate  the 
work  of  the  parliamentary  draftsman  and  to  shorten  the  rules 
and  orders  made  by  departments  of  State  under  statutory 
authority.  But  they  also  apply  to  pleadings,  and  it  is  there- 
fore no  longer  necessary,  where  a  statute  has  to  be  pleaded, 
to  refer  to  it  in  such  detail  as  formerly  was  usual.  The  new 
mode  of  citation  will  be  of  most  value,  and  is  being  gradually 
adopted,  in  criminal  pleadings. 

The  second  mode  of  citation  has  hitherto,  as  a  rule,  been 
adopted  only  by  the  draftsmen  of  statutes  relating  solely  to 
Scotland  {q),  who  usually  describe  a  statute  as  "  the  Act 
[twenty  and  twenty -one]  Victoria,  chapter  [seventy-two]"  (r). 
The  draftsmen  of  English  Acts  before,  and  very  often  since, 

(A)  63  &  64  Viot.  o.  32. 

(i)  bi  &  55  Vict.  0.  8,  s.  12  (3). 

{k)  Interpretation  Act,  1889,  s.  13  (10),  post.  Appendix  C. 

(T)  Beck  V.  Beverley  ('1843),  11  M.  &  W.  846. 

(m)  Interpretation  Act,  1889,  s.  35  (1),  post,  Appendix  C.  And  see  R.  v. 
WestUy  (1860),  BeU,  Or.  Gas.  193;  Esdaile  r.  Maclean  (1846),  15  M.  &  W.  277. 

(«)  ¥sw  Acts  prior  to  1793  have  short  titles  ;  but  in  modern  legislation,  when 
an  old  Act  is  amended  or  dealt  with,  it  frequently  receives  a  statutory  short 
title.  The  Short  Titles  Act,  1896  (59  &  60  Vict.  ■;.  14),  which  gave  short  titles 
to  about  2,000  Acts,  has  greatly  simplified  the  mode  of  citation.  That  Act 
embodies  and  amplifies  the  list  given  in  the  Short  Titles  Act,  1892  (55  &  66  Viot. 
c.  10),  but  does  not  include  short  titles  given  to  an  Act  by  one  of  its  own  clauses. 
For  a  list  of  short  and  popular  titles,  see  post.  Appendix  B. 

(o)  Here  used  in  its  original  sense  ;  vide  p.  60,  infra. 

(p)  As  in  1886  and  1899,  when  there  were  two  sessions. 

(q)  But  see  the  Allotments  Act,  1887  (60  &  51  Viet.  c.  48),  s.  4. 

(r)  See  53  &  54  Vict.  c.  67,  s.  29. 
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1890,  describe  a  recited  Act  Which  has  no  short  title  as  "an 
Act  of  (or  passed  in)  th^  session  held  in  the  and 

years  of  H         Majesty  ,  intituled,  &o.,"  with,  or  until 

recently  without,  mention  of  the  chapter  (s) . 

Citation  by  the  regnal  year  in  a  Bill  is  inconvenient  for  par- 
liamentary purposes,  as  the  risk  of  clerical  error  is  great,  and 
the  figures  convey  no  idea  to  the  legislator.  For  forensic  pur- 
poses, on  the  other  hand,  this  is  the  more  convenient  method, 
as  it  gives  the  reference  to  the  Statute-book,- which  the  short 
title  does  not.  But  citation  by  the  regnal  year  will  no  doubt 
in  time  give  way  to  the  preferable  method  of  citation  by  the 
secular  year,  already  adopted  in  some  of  the  colonies  and  in 
India,  e.g.  Act  No.  V.  of  1880  (J). 

Under  the  old  system  of  pleading,  where  the  statute  was  the  Effect  of 
basis  of  a  claim  or  defence,  and  was  not  referred  to  by  way  of  erroneous 
inducement  only,  any  variance  in  the  description,  even  such  as  ?  ,  „, , '  , 
reference  to  the  wrong  regnal  year,  was  held  fatal  (m)  .     The 
other  party  to  the  proceeding  oould  take  the  exception  that  no 
such  statute  existed,  and  the  Courts  declined  to  take  judicial 
notice  of  a  public  general  Act  not  correctly  referred  to,  or  to 
accept  as  proof  of  a  private  Act  a  record  out  of  Chancery  not 
identical  with  that  pleaded.     Thus,  in  referring  to  Acts  of 
Philip  and  Mary,  the  figures  4  &  5  mean  4th  of  Philip  and  5th 
of  Mary,  and  a  plaintiff  was  non-suited  by  Lord  Mansfield  for 
describing  as  of  4  Ph.  &  Mar.  an  Act  which,  on  reference  to 
the  Parliament  Eoll,  appeared  to  be  of  4  &  5  Ph.  &  Mar.: 
Rami  V.    Oreen   (1776),  Cowp.  474  (a;).      Even    in    modern  (2)  Modern 
times  it  is  doubtful  whether  leave  would  be  given  to  amend  rule, 
a  wrong   reference   in   the  case   of  a  plea  of  not  guilty  by 
statute  (y),  and  in  the  case  of  James  v.  Smith,  (1891)  1  Ch. 
384,  Blekewich,    J.,  refused   to   allow  amendment  when   the 
wrong  section  of  the  Statute  of  Frauds  had  been  pleaded. 

7.  When  a  session  began  in  one  regnal  year  and  continued  into  Commenoe- 
another,  an  Act  pas'sed  in  the  session  could  not  be  pleaded  as 
having  been  passed  in  both  years,  but  had  to  be  described  as 
having  been  passed  either  in  a  session  held  in  both  years,  or 
in  the  year  in  which  it  received  the  royal  assent,  according  as 
the  Act  was  prior  or  subsequent  to  1793  (z). 


(»)  See  53  &  54  Viet.  c.  45,  s.  28  (1) ;  v.  47,  8.  1  (2)  ;  54  &  55  Viet.  u.  8, 
s.  12  (3),  (4),  (5).  . 

{t)  The  statutes  of  Victoria  and  South  Australia  are  numhered  in  a  oontmuous 
series  without  regard  to  the  year  in  which  they  were  passed. 

(«)  Partridge  v.  Strange  (1553),  Plowd.  78,  79  ;  Bryant  v.  Withers  (1813),  2 
M.  &  S.  123,  132 ;  and  cf.  Dunn  \.  Mustard  (1899),  1  Praaer  (Justiciary),  81. 

(x)  See  Beven  on  Negligence  (1st  ed.),  p.  779,  note  1,  for  the  former  conse- 
quences of  omitting  A.D. 

(y)  Now  abolished  in  most  cases  by  sect.  2  of  the  Public  Authorities  Protection 
Act,  1893  (66  &  67  Vict.  o.  61). 

(z)  fftMs  V.  Pike  (1841),  8  M.  &  W.  228,  Parke,  B.  ;  ef.  R.  v.  Biers  (1834), 
1  A.  &  E.  327. 


ment. 
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Until  1793,  when  no  date  was  fixed  for  the  commencement 
of  a  statute,  it  was  held  to  come  into  ^oroe  on  the  first  day  of 
the  session  on  which  it  was  passed.  [This  rule  is  stated  by 
Coke  in  4  Inst.  25,  and  was  acted  upon  in  several  early  cases, 
though  it  does  not  appear  to  have  been  finally  settled  till  the 
decision  of  the  House  of  Lords  in  Att.-Gen.  v.  Pamter  (1772), 
6  Bro.  P.  C.  486.  This  rule  was  obviously  inconvenient  by 
reason  of  its  retroepective  operation,  and  was  often  found  to 
work  injustice  (a);  and  where  two  Acts  passed  in  the  same 
session  were  repugnant,  it  was  impossible,  as  Lord  Tenterden 
pointed  out  in  R.  v.  Middlesex  (1831),  2  B.  &  Ad.  821,  to 
know  which  of  the  two  ought  to  be  held  to  repeal  the  other.] 
33  Geo  3  ^^  Acts  of  Parliament   Commencement  Act,   1793,  after 

0.13.  '  reciting  the  old  rule  that  "every  Act  of  Parliament  of 
which  the  commencement  thereof  is  not  directed  to  be 
from  a  specific  time,  doth  commence  from  the  first  day 
of  the  session  of  Parliament  in  which  such  Act  is  passed," 
and  that  "  the  same  is  liable  to  produce  great  and  mani- 
fest injustice,"  and  enacts  "  that  the  Clerk  of  the  Par- 
liaments shall  endorse  (in  English)  on  every  Act  of  Par- 
liament which  shall  pass  after  the  8th  day  of  April,  1793, 
immediately  after  the  title  of  such  Act,  the  day,  month, 
and  year  when  the  same  shall  have  passed  and  shall  have 
received  the  royal  assent;  and  such  endorsement  shall  be  taken 
to  be  a  part  of  such  Act,  and  to  be  the  date  of  its  commence- 
ment where  no  other  commencement  shall  be  therein  pro- 
vided "(a).  'In  the  printed  copies  this  date  is  placed  on  the  first 
page  of  the  Act,  just  below  the  full  title,  and  for  the  Parlia- 
ment Roll  the  Clerk  of  the  Parliaments  prefixes  the  certificate 
to  the  vellum  print  of  the  statute. 

Unless  a  contrary  intention  clearly  appears,  the  expression 
"  the  passing  of  this  Act "  in  a  statute  means  the  date  of  the 
royal  assent,  and  not  the  date  fixed  by  the  Act  at  which  all 
or  certain  parts  of  it  are  to  come  into  operation  (&). 

The  Courts  were  bound  to  take  judicial  notice  of  the  begin- 
ning and  end  of  prorogations  and  sessions  of  Parliament  (c). 
As  to  Acts  passed  before  1793,  they  used  to  discharge  this 
duty  by  holding  any  misrecital  of  the  date  of  an  Act  fatal  {d), 
until,  to  avoid  the  risk,  the  ingenuity  of  the  pleader  introduced 

(b)  See  Xatless  v.  Solmes  (1792),  4  T.  R.  660  ;  B.  v.  Bailet/  (1800),  Euss.  &  Ry. 
1  ;  Bryant  v.  Withers  (1813),  2  M.  &  S.  123,  131.  In  the  case  of  Incense,  before 
the  Archbishops  iu  1899,  it  was  argued  that  the  words  "in  the  second  year  of 
the  reign  of  King  Edward  VI.,"  used  in  sect.  13  of  the  Act  of  Uniformity 
(1  Eliz.  c.  2),  commonly  called  the  ornaments  rubric,  referred  to  the  first  Prayer 
Book  of  Edw.  VI.,  and  on  the  other  side  it  was  contended  that  the  words  meant 
to  apply  to  the  Prayer  Book  brought  into  use  under  2  &  3  Edw.  6,  c.  1. 

(d)  See  JSx  parte  Eashleigh,  In  re  Dakell  (1875),  2  Oh.  D.  9 ;  S.  v.  Smith ; 
It.  V.  Weston,  (1910)  1  K.  B.  17,  24,  25,  distinguishing  Woodv.Siley  (1868),  L.R. 
3  0.  P.  26. 

(c)  £.  V.  Wilde  (1671),  1  Lev.  296. 
(<0  S.  V.  mers  (1834),  1  A.  &  E.  327. 
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the  phrase:  "  Against  the  form  of  the  statute  (or  statutes) 
in  that  oase  made  and  provided"  (e).  But  even  this  device 
was  not  without  its  risks  until  the  reform  of  civil  pleading, 
and  the  passing  of  14  &  15  Vict.  c.  100,  s.  24,  as  to  criminal 
pleading. 

(«;  Palgrave  v.  Windham  (1718),  1  Str.  214. 
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Statute 
defined. 


1.  Th5  word  "  statute  ''  in  English  law  (a)  has  always  meant 
"  an  Act  of  Parliament  "  in  the  proper  sense  of  the  word.  "  If 
an  Act  be  penned,"  says  Coke  in  The  Prince's  case  (1605),  8 
Rep.  20  b,  "  that  the  King  with  the  assent  of  the  Lords,  or 
with  the  assent  of  the  Commons,  it  is  no  Act  of  Parliament, 
for  three  ought  to  assent  to  it  (b),  scil.  the  King,  the  Lords, 
and  the  Commons,  or  otherwise  it  is  not  an  Act  of  Parlia- 
ment," i.e.  the  triple  assent  or  concurrence  of  the  three  legis- 
lative estates  is  necessary  to  make  an  Act  of  Parliament  (c). 
It  is  used  in  contradistinction  to  the  "  common  law"  and  to 
"ordinance"  (d),  which,  as  Coke  points  out  (1  Inst.  159  b), 
differ  from  a  statute  in  this,  that  every  statute  must  be  made 
by  the  King  with  the  assent  of  the  Lords  and  Commons,  and 
if  it  appears  by  the  Act  that  it  was  made  by  two  only,  it  is  no 


(a)  When  used  by  the  Civilians,  "  statute  "  meant  the  whole  munioipal  law  of 
the  State,  from  whatever  source  emanating.  See  Dwarris  on  Statutes  {2nd  ed.), 
485  ;  Sedgwick,  Statutory  Law  (2nd  ed.),  33. 

(i)  Some  of  the  earliest  documents  treated  as  statutes  lack  this  triple  assent ; 
e.g.  20  Hen.  3  (Provisions  of  Merton)  and  Quia  Emptores  (18  Edw.  1,  o.  1). 

(c)  Dicey,  Law  of  the  Constitution  (7th  ed.),  402 :  Stockdalev.  Mansard  (1839), 
9  A.  &  E.  1,  Denman,  C.J. 

(d)  The  laws  of  Crown  Colonies  are  termed  ordinances,  as  are  the  Acts  of  the 
Long  Parliament.  In  Protectorates  and  newly -acquired  possessions  the  Crown 
sometimes  legislates  by  proclamation  or  Order  in  Council  {per  rescriptwti primipis). 
(See  Ex  parte  Sekgome,  (1910)  2  K.  B.  576 ;  Jenkyns,  Kule  and  Juiisdiotlon 
Bejond  tie  Seas,  aoApost,  Part  II.  c.  ix.) 
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statute,  but  merely  an  ordinance.  "  Many  ancient  statutes  are 
penned  in  the  form  of  charters,  ordinances,  commands  or  pro- 
nibitions  from  the  King  without  mentioning  the  concurrence  of 
lords  or  commons,  yet  inasmuch  as  they  have  always  been 
acquiesced  in  as  unquestionably  authentic  this  establishes  and 
confirms  their  authority,  and  this  defect  is  solved  by  such  uni- 
versal reception"  (e),  A  charter  made  "  de  assensu  prcela- 
torum  Gomitum  bwonum  ao  totius  communitatis  retgni  in 
instanti  Pccrliamento  apud  Westmonasterium  convoeato  "  has 
been  held  equivalent  to  an  Act  of  Parliament  (/).  But  in 
the  Wiltes  Peerage  Claim  (1862—69),  L.E.  4  H.L.  126, 
158,  a  solemn  adjudication  by  the  King  in  Parliament,  with 
the  assent  of  the  peers  iat  the  request  of  the  Commons,  was 
held  not  to  be  a  statute  {g). 

Resolutions  of  either  House  of  Parliament  are  not  equiva-  Eesolations  of 
lent  to  statutes  (A),  nor  can  such  resolutions,  by  declaring  one  House  of 
breach  of  them  to  be  a  breach  of  privilege,  oust  the  jurisdic- 
tion of  the  Courts  to  examine  as  to  whether  they  bind  the 
lieges  («').  The  resolution  of  any  one  of  the  three  legislative 
estates  cannot  alter  the  law  nor  place  anyone  beyond  its  con- 
trol (fe),  nor  preclude  the  Courts  from  examining  into  the 
legality  of  acts  done  under  the  authority  of  the  resolution  (Z). 

The  older  documents  or  ordinances,  which  are  accepted  as  ProolamatioDH 
having  the  force  of  statutes,  must  be  carefully  distinguished  not  statutes, 
from  proclamations.  The  Crown  has  no  prerogative  (m)  right 
to  legislate  by  proclamation  (per  rescriptum  principis)  for  any 
part  of  the  United  Kingdom  (w).  The  statute  of  1539  (31 
Hen.  8,  c.  8),  which  for  a,  time  gave  such  power,  was  repealed 
in  1547  (1  Edw.  6,  c.  12,  s.  4),  and  a  claim  by  James  I.  to 
legisla,te  by  proclamation  was  defeated  by  the  action  of  the 
judges  in  the  case  of  Proclamations  (1610),  12  Co.  Rep.  74, 


(«)  Hawkins'  preface  to  Statutes  (1735).  As  to  the  constitutional  history  of 
the  development  of  legislation  from  the  form  of  royal  order  into  the  form  of  a 
statute,  see  Anson,  Law  and  Custom  of  the  Constitution  (4th  ed.),  vol.  ii. 
pp.  238  —  244  ;  Ilbert,  Legislative  Methods  and  Forms,  c.  1. 

(/)  Islington  Market  Bill  (1835),  3  CI.  &  F.  513. 

(g)  See  2  Gneist,  Const.  Hist.,  22,  n. 

(h)  The  Prince's  case,  ante,  p.  68  ;  StockdaU  v.  Hansard  (1839),  9  A.  &  E.  1 ; 
3  St.  Tr.  (N.  S.)  723,  884;  Barrow  v.  Arnaud  (1839),  8  Q.  B.  695  ;  £x  parte 
Wallace  (1892),  13  N.  S.  W.  Eep.  1 ;  May,  Pari.  Pr.  (11th  ed.),  589. 

(i)  Stoekdale  v.  Hansard,  ubi  sup.,  Denman,  C.J. ;  Anson,  Law  of  the  Constitu- 
tion (4th  ed.),  vol.  ii.  pp.  238 — 244  ;  Dicey,  Law  of  the  Constitution  (7th  ed.),  62. 

(A)  This  proposition  is  distinct  from  the  constitutional  rules  as  to  the  privileges 
of  either  House  of  the  High  Court  of  Parliament,  as  to  which  see  Burdett  v. 
Abbot  (1811),  14  East,  1,  May,  Pari.  Pr;  (Uth  ed.),  59  et  seq. 

{I)  Stoekdale  v.  Hansard  (1839),  9  A.  &  B.  1,  Patteson,  J. 

(»!)  Case  of  Proclamations  (1610),  12  Co.  Eep.  74.  Certain  classes  of  pro- 
clamations merely  announce  an  executive  Act.  Those  proclamations  which  are 
issued  under  statutory  authority  are  a  form  of  subordinate  legislation.  See 
article  by  Mr:  Alexander  Pulling  in  Encyol.  Laws  of  England  (2ad  ed.),  vol.  xi. 
p.  695;  andposf.  Part  II.  ch.  iii. 

(«)  As  to  legislation  by  proclamation  for  British  possessions,  see  post,  Partii. 
ch,  ix. 
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Statutes  at 
large. 


Attempts  to 


statutes. 


Classification 
by  date. 


and  the  only  notable  instance  of  an  attempt  to  legislate  by 
proclamation  in  modern  times  is  that  of  Lord  Chatham  in 
1766,  and  its  illegality  was  recognised  by  an  Act  of  Indemnity 
passed  in  1767  (7  Geo.  3,  c.  7).  This  rule  extends  to  treaties, 
which  acquire  no  force  within  the  realm  by  proclamation  or 
except  by  statutory  recognition  (o) . 

The  term  "  statute  "  at  one  time  was  taken  as  meaning  all 
the  Acts  of  one  session,  but  it  has  long  been  used  as  equivalent 
to  a  separate  Act,  as  distinct  from  the  enactments  included 
therein. 

The  term  "  statutes  at  large,"  first  employed  in  the  edition 
of  Baxker  published  in  1687,  is  used  in  distinction  to  the 
abridgments  of  the  statutes,  frequently  published  prior  to  that 
date  (j>),  and  still  represented  by  Chitty's  Statutes  and  the 
Law  Journal  Abridgment. 

2 .  [Various  attempts  have  been  made  to  classify  the  statutes 
according  to  the  real  or  supposed  difference  of  the  rules  of  inter- 
pretation to  be  applied,  and  although  the  rules  which  govern 
their  interpretation  and  effect,  as  will  be  seen  (q),  do  not  vary 
much,  to  whatever  class  a  statute  belongs,  still  it  is  desirable,  if 
only  as  a  matter  of  nomenclature,  before  considering  the  rules, 
to  indicate  the  chief  methods  of  classification  which  have  been 
adopted.  "  The  most  popular  division  of  Acts  of  Parliament," 
says  Wynne,  in  Dialogue  III.  vol.  ii.  p.  99,  "arises  from 
considering  them  as  public  or  private,  temporary  or  perpetual, 
remedial  or  explanatory,  in  afiirmance  or  derogation  of  common 
law."]  The  main  divisions  recognised  are  made  with  reference 
to— 

(a)  The  time  when  the  Acts  were  passed; 

(b)  Their  extent; 

(c)  Their  contents  or  subject-matter; 

(d)  Their  object; 

(e)  Their  method;  anid 

(f)  Their  duration. 

3.  [The  earliest  division  is  into  "  Vetera"  and  "nova 
statuta."^  This  classification  is  first  found  in  Coke's  Insti- 
tutes. The  Vetera  statuta  include  all  statutes  or  ordinances  (r) 
recognised  as  having  the  force  of  law  which  are  either  prior 
to  the  reign' of  Edward  III.  or  ineerti  temporis.  Those  from 
the  reign  of  Edward  III.  have  been  styled  nova  statuta.  But 
few  of  the  former  now  remain  on  the  Statute-book  (s).     Of 


(o)  W^alker  v.  Saird,  (1892)  A.  0.  491.  By  the  law  of  the  U.  S.  a  treaty, 
when  approved  by  the  Senate,  becomes  part  of  the  supreme  law  of  the  land. 

(p)  See  1  Statt.  Realm,  Intr.  p.  zxiii. 

\q)  See  the  rules  as  to  construing  penal  statutes,  post,  Part  III. 

(r)  See  Co.  Litt.  159  h,  and  p.  58,  supra,  and  Dwarris  (2nd  ed.),  460 ; 
Bacon's  Abridgment,  tit.  Statute  (7th  ed.),  431. 

(«)  They  take  up  in  text  and  translation  only  eighty-two  pages  of  the 
Sevised  Statutes  (2nd  ed.) :  but  a,  few  not  specifict&y  repealed  have  been 
omitted  from  that  edition. 
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the  remaining  statutes  many  only  declare  the  common  law,  and 
few  have  come  under  judicial  consideration  (t)  in  recent 
years  except  the  Statutes  of  Merton,  Westminster  (m),  Marl- 
bridge  (x),  and  Gloucester  (y),  and  the  statute  de  Donis 
Conditionalihus  (z). 

The  main  distinctions  between  these  earlier  enactments  and 
those  of  later  date  are — 

1.  The  greater  difficulty  in  authenticating  their  text  and 

legislative  validity;  and 

2 .  The  greater  latitude  permitted  or  taken  in  their  construc- 

tion by  the  earlier  judges  and  text-writers,  whose 
opinions  would  now  be  regarded  as  contemporanea 
expositio  (see  post,  p.  88). 

4.  Classification  by  reference  to  the  extent  of  the  operation  By  extent 
of  an  Act  is  unsatisfactory. 

The  mediseval  judges  seem  to  have  roughly  divided  the 
statutes  into  general  and  special,  and  to  have  decided,  as  to 
the  first  cla^s,  that  they  would  notice  them  judicially  in  the 
same  way  as  they  noticed  the  common  law  or  custom  of  the 
realm  which  the  statutes  declared  or  altered,  and,  as  to  the 
second  class,  that  they  would  treat  them,  like  local  customs, 
as  exceptions  on  the  general  law  requiring  special  proof.  This 
led  to  a  second  classification,  into  public  and  general  (a)  as 
distinguished  from  private  and  special,  which  was  thrown  into 
confusion  by  the  practice  introduced  in  the  last  century  of 
inserting  iu  special  Acts  a  clause  requiring  them  to  be  deemed 
public  Acts;  moreover,  it  was  held  that  general  Acts  might 
contain  private  clauses  (&).  Owing  to  this  practice,  and  to 
the  rules  as  to  judioial  nf»tice  stated  ante,  pp.  37,  47,  the  term 
"  Public  Act "  is  not  of  any  real  value  in  considering  a 
statute  (c).  And  at  present  there  is  no  proper  or  authoritative 
classification  of  public  or  private  Acts,  those  adopted  by  Par- 
liament and  the  judges  differing,  and  neither  being  scientific. 

For  judicial  purposes  an  Act  is  general  which  is  included  in  (a)  Public  and 
the  Public  General  Acts,  published  by  authority  at  the  close  of  ?®^«''^'- 
every  session,  whatever  be  the  area  over  which  it  extends.    For 
parliamentary  purposes  an  Act  is  public  which  is  not  brought 

(t)  See  2  Reeves,  Hist.  Eng.  Law  (3rd.  ed.),  85,  354;  [Dwarris  on  Statutes 
{2nd  ed.),  460  ;  Bacon,  Abridgment,  tit.  Statute  (7th  ed.),  431 ;  Comyns,  Dig. 
tit.  Parliament,  E..]. 

(«)  Eobinson  v.  Dhukep  Singh  (1878),  11  Ch.  D.  798. 

(z)  Avis  V.  Newman  (1889),  41  Ch.  D.  532. 

(y)  Mount  v.  Taylor  (1868),  L.  R.  3  0.  P.  645. 

(a)  Hivett-Carnac's  Will  (1885),  30  Ch.  D.  136. 

(a)  As  to  the  views  hereon  held  in  1 798,  see  Ilbert,  Forms  and  Methods  of 
Legislation,  48,  «. 

(4)  lb.  49,  n. 

(e)  M.  V.  London  Ootintt/  Oomeil,  (1893)  2  Q.  B.  454,  462,  Bowen,  L.J., 
following  Riehards  v.  Easto,  16  M.  &  W.  2%i  :  and  flhepherd  v.  Sharp,  25 
L.  J.  Ex.  254  (HJx.  Ch.),  As  tp  the  ori^n  of  the  term,  see  post,  Part  IV, 
cb.  i, 
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(b)  Local  and 
personal. 

52  &  53  Vict. 
0.  63._ 

53  &  54  Vict. 
0.  33. 


(c)  ['rivate» 


in  on  petition,  and  is  not  subject  to  parliamentary  fees.  "  A 
general  Act  prima  facie  is  that  which  applies  to  the  whole 
oommunity.  In  the  natural  meaning  of  the  term  it  means 
an  Act  of  Parliament  which  is  unlimited  both  in  its  area  and 
as  regards  the  individual  in  its  effects.  And  as  opposed  to 
that  you  get  statutes  which  may  well  be  public  because  of  the 
importance  of  the  subjects  with  which  they  deal  and  their 
general  interest  to  the  community,  but  which  are  limited  in 
respect  of  area — a  limitation  which  makes  them  local,  or 
limited  in  respect  of  individuals  or  persons,  which  makes  them 
peraonal "  (d). 

In  Mayor,  dc.  of  London  v.  Netherlands  Steam  Boat  Co., 
(1906)  A.  C.  262,  269,  Lord  Davey  said:  "  I  confess  I  am 
surprised  to  heaj  the  Act  of  1812  (52  Geo.  3,  c.  49)  and  the 
subsequent  Act  of  1832  (2  &  3  Will.  4,  c.  66)  described  as  local 
and  personal  Acts.  The  Act  of  1812  must  have  been  brought 
in  and  promoted  by  the  Treasury  on  behalf  of  the  Crown, 
and  the  effect  was  to  authorise  the  application  of  public  money 
in  the  purchase  of  a  site  for  the  erection  of  a  new  Custom 
House,  land  also  to  impose  a  large  annual  charge  on  the  con- 
solidated customs  which  were  part  of  the  public  revenue.  Ac- 
cording to  i3onstitutional  usage  such  purposes  could  only  be 
effected  by  a  public  Act,  and  I  think  that  the  Acts  both  of  1812 
and  1832  ought  to  be  treated  as  public  Acts"  (e). 

The  term  "  local  and  personal "  is  now  a  term  of  art.  It  is 
recognised  in  s.  39  of  the  Interpretation  Act,  1889  (52  &  53 
Vict.  c.  63)  (/),  and  in  the  Statute  Law  Revision  Act,  1890, 
by  which  certain  Acts  previously  included  among  the  public 
general  Acts  are  declared  local  and  personal,  i.e.  quasi-public, 
but  not  of  general  public  interest.  Acts  of  this  class  passed 
since  1868  are  printed  in  a  series  of  volumes  separately  from 
both  public  and  private  Acts,  and  are  numbered  in  Roman 
numerals.  All  since  1850  {g),  and  many  before  that  date, 
are  to  be  judicially  noticed;  but  in  passing  through  Parlia- 
ment they  are  treated  as  private  Bills. 

The  term  "  private  "  in  the  Standing  Orders  of  both  Houses 
includes  all  Bills  affecting  the  interests  of  particular  locali- 
ties, and  not  of  a  general  public  character  {h) .  It  covers  local 
and  personal  Bills .  As  a  classification  of  Acts,  it  means  those 
which  require  proof  in  a  court  of  justice  (^);  i.e.  in  respect 

{d)  See  R.  v.  London  County  Council,  (1893).  2  Q.  B.  454  ;  63  L.  J.  Q.  B.  4  ; 
69  L.  T.  580  ;  42  W.  R.  1. 

(e)  See  per  Lord  Halsbnry,  at  p.  268. 

(/)  Fast,  Appendix  C. 

(g)    Vide  infra,  p.  63. 

(h)  1  Clifford,  267, 491;  seeMay.  Pari.  Pr.  (11th  ed.),  672  «(;se?.;  Standing  Orders 
of  House  of  Commons  (Pari.  Pap.  1906,  No.  108,  pp.  37  et  seq.) ;  and  of 
the  House  of  Lords  (1906,  Nos.  165  and  177)  ;  Ilbert,  Forms  and  Methods  of 
Legislation,  49,  «. 

(i)  1  Clifford,  268  ;  Co.  Litt.  98»,  ed.  Thomas,  note  (16) ;  and  see  8  &  9  Vict, 
c.  113,  SB.  3,  5  ;  14  &  15  Vict.  c.  99,  s.  14 ;  45  &  46  Vict.  c.  9,  s.  2. 
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to  Acts  since  1850,  those  only  which  contain  an  express  pro- 
vision that  they  shall  not  be  deemed  public  (/<;) .  Such  as  are 
printed  are  numbered  in  Arabic  numerals  (I). 

Blackstone  (m)    divides    statutes    into   general   or   .special,  (d)  Biaok- 
public  or  private,  but  goes  on  to  treat  the  terms  "  general "  stone's 
and  "  public  "  as  applicable  to  the  same  Acts.  classification. 

"  A  general  (w)  or  public  Act  is  an  universal  rule  that 
regards  the  whole  community,  and  of  this  the  courts  ,of  law 
are  bound  to  take  notice  judicially  and  ex  officio,  without  the 
statute  being  particularly  pleaded." 

This  definition  has  been  altered  for  judicial  purposes  by 
s.  9  of  the  Interpretation  Act,  1889  (o),  which  declares  that  52  &  53  Vict, 
all  Acts  passed  after  1850  are  to  be  public  Acts,  and  to  be  judi-  "•  '''^• 
cially  noticed  as  such,  unless  they  contain  a  provision  to  the 
contrary  (p).  The  effect  of  this  is  to  make  it  unnecessary  to 
prove  any  modern  Act  (unless  it  contains  a  clause  declaring 
that  it  is  a  private  Act),  and  to  give  such  an  Act  all  the  effect 
of  ^  public  Act(q).  Blackstone  (1  Comm.  86)  defines 
"  speciaL  or  private  Acts  "  as  "  rather  exceptions  than  rules, 
being  those  only  which  operate  upon  particular  persons  and 
private  concerns"  (r).  This  definition  does  not  cover  what  (e)  Criticisms 
are  now  called  local  Acts,  which  constitute  a  special  public  f^ereon. 
law  for  a.  particular  area,  but  applies  to  an  enormous  number 
of  Acts  relating  to  railways,  canals,  gas,  water,  insurance,  and 
other  companies,  and  to  inclosure  Acts.  The  term  "  special 
Act"  is  still  in  frequent  use  with  reference  to  the  Lands, 
Companies,  and  Railways  Clauses  Acts  of  1845,  and  the  Gas, 
Water,  and  Towns  Police  Clauses  Acts  of  1847.  In  that  con- 
text it  has  the  meaning  given  it  by  Blackstone,  and  is  used  in 
opposition  to  the  general  Acts,  whose  clauses  it  incorporates 
for  the  purposes  of  the  particular  undertaking.  In  some  cases 
public  Acts  giving  powers  for  the  compulsory  taking  of  land 
are  put  into  the  position  of  special  Acts  with  reference  to  the 
Lands  Clauses  Acts  (s). 

Blackstone's  definition  is  made  with  regard  onlv  to  the  law 


(i)  See  Interpretation  Act,  1889,  s.  9, .infra. 

(7)   Vide  i  Clifford,  770. 

{m'l  1  Coram.  8'^. 

(«)  See  May,  Pari.  Praot.  (Uth  ed.),  672  el  seq. 

(o)  Post,  Appendix  C,  re-enacting  13  &  14  Vict.  c.  21,  s.  7. 

(p)  The  first  general  Act  in  the  same  direction  was  27  Geo.  2,  u.  16,  s.  2, 
enacting  that  all  Acts  previously  passed  for  erecting  local  courts  of  requests  or 
courts  of  conscience  should  be  judicially  noticed  as  public  Acts. 

(q)  Alton  v.  Stephen  (1876),  1  App.  Cas.  456,  Lord  Caim.s;  vide  post,  pp.  64, 
66. 

(r)  "  Only  a  particular  thing,  species,  or  person  "  :  Ilbert,  Forms  and  Methods 
of  Legislation,  49,  «. 

{a)E:g.,  the  Housing  of  the  Working  Classes  Act,  1890  (63  &  54  Vict.  o.  70), 
ss',  38  (4);  98.' 


Digitized  by  Microsoft® 


64 


Classification  of  Statutes. 

of  England.     Since  the  Treaty  and  Act  of  Union,  and  the 
extension  of  the  British  Empire — 

(1)  Few  Acts  cover  the  whole  empire; 

(2)  Only  a    small   proportion,  the    whole   of   the   United 

Kingdom; 

(3)  Many  are  limited  in  extent  to  England,  Scotland,  or 

Ireland,  and  some  to  Wales;  and 

(4)  Many  Acts  not  extending  to  the  whole  of  any  part  of 

the  United  Kingdom  are  printed  among  the  public 
general  statutes,  although  they  are  certainly  not 
general  (t);   and 

(5)  Many  Acts  described  as  public  Acts  of  a  local  character 

are  not  printed  among  the  public  general  statutes, 
but  as  local  and  personal  Acts. 

The  term  "  public  general  Act "  no  longer  includes  all  Acts 
to  be  judicially  noticed,  for  all  Acts  passed  since  1850  are 
public,  and  to  be  judicially  noticed  unless  the  contrary  is  ex- 
pressly provided  by  the  Act  (u) .  The  provisions  in  special 
Acts  requiring  the  undertaker  to  keep  and  give  inspection  of 
a  copy  do  not  affect  this  rule.  And,  so  far  as  Parliament  is 
concerned.  Acts  are  classified  by  reference  to  the  difference 
of  methods  adopted  in  examining  the  Bills,  and  to  the  fact 
that  parliamentary  fees  are  levied  on  one  set  of  Acts  and  not 
on  the  other  (x). 

The  proper  classification  would  therefore  seem  to  be  («/) — 

(1)  Public  Acts: 

(a)  General;    i.e.,    with    reference  to    the   whole 

empire  or  to  the  whole  United  Kingdom 
or  to  one  of  its  main  sub-divisions. 

(b)  Local;   i.e.  relating  to  a  subordinate  area  in 

a  constituent  part. 

(c)  Personal;    i.e.   relating    to    incorporations  of 

trading  bodies,  &c. 

(2)  Private    Acts  {z),  relating    to    the    affairs    of   indi- 
viduals: 

(a)  Printed. 

(b)  Not  printed. 

(1  c)  would  more  properly  fall  under  private  Acts  but  that 
the  parliamentary  charters  which  form  this  class  of  Act  almost 

{t)  This  claH^ification  is  made  with  reference  to  the  procedure  in  Parliament  in 
passing  the  Acts. 

(«)  Interpretation  Act,  1889,  p.  9,  piH,  Appendix  C. 

\x)  See  Standing  Orders  of  H.  of  0.  1906,  Private  Bills,  No.  1. 

{y)  1  Clifford,  267,  268 ;  and  see  R.  v.  london  Comti/  Council,  (1893)  2  Q.  B. 
464. 

(2)  See  House  of  Commons  Papers,  1833,  vol.  xii.  p.  171,  for  an  account  by 
Sir  F.  Palgrave  of  the  origin  and  history  of  these  Bills ;  and  see  Jour.  Soo, 
Comp.  Leg.  (N.  S.),  1900.  p.  81, 
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always  grant  rights  of  interference  with  public  and  private 
property. 

Till  the  end  of  1797  "  local  and  personal  Acts  to  be  judicially  Modem 
noticed  "  were  numbered  and  printed  with  the  public  Acts,  and  history  of 
the  only  distinction  recognized  was  between  public  and  private  of^i^ggal  and' 
Acts,  which  included  estate  Acts,  divorce  Acts,  naturalisation  private  A^ts. 
Acts,  and  also  drainage  and  inclosure  Acts  (a).     From  1798 
to  1803  the  statutes  were  divideid  into  three  classes — 

(1)  Public  general; 

(2)  Local  and  personal,  declared  public  and  to  be  judi- 

cially jioticed; 

(3)  Private  and  personal,  not  to  be  judicially  noticed. 
The  last  class  was  not  ordered  to  be  printed  at  all  (6). 
From  1803  to  1813  the  classification  was — 

(1)  Public  general  Acts; 

(2)  Local  and  personal  Acts,  to  be  judicially  noticed; 

(3)  Local  and  personal  Acts,  not  printed. 
From  1814  to  1868  the  classification  was — 

(1)  Public  general  Acts; 

(2)  Local  and  personal  Acts  declared  public; 

(3) — (i.)  Private  Acts  printed  by  the  King's  printer;  and 
(ii.)  Private  Acts  not  so  printed  (c). 

From  1814  until  1850  a  clause  was  inserted  in  all  the  Acts 
in  sub-class  (i)  to  the  following  effect: — 

"  And  be  it  further  enacted,  that  this  Act  shall  be  printed 
by  the  several  printers  to  the  King's  most  excellent  Majesty 
duly  authorised  to  print  the  statutes  of  the  United  Kingdom, 
and  a  copy  thereof  eo  printed  by  any  of  them  shall  be  admitted 
as  evidence  thereof  by  all  judges,  justices,  and  others." 

In  1850,  by  Brougham's  Act  (13  &  14  Vict.  c.  21),  s.  7, 
it  was  provided  that  every  Act  passed  after  the  10th  of  June, 
1850,  should  be  deemed  and  taken  to  be  a  public  Act,  and 
should,  be  judicially  taken  notice  of  as  such,  unless  the  con- 
trary was  expressly  provided  and  declared  by  such  Act.  .  This 
provision  is  now  embodied  in  s .  9  of  the  Interpretation  Act,  52  &  53  Vict. 
1889  (<?).  as  a  general  rule  of  construction,  and  its  effect  is 
to  make  all  modern  Acts,  with  few  exceptions,  public  Acts, 
so  far  as  judicial  notice  by  the  Courts  is  concerned  (e). 

Since  1868  the  class  "  local  and  personal "  ha,s  been  altered 
to  "  local,"  all  personal  Acts  being  relegated  to  the  class 
"private  Acts":  and  in  the  tables  of  the  statutes  a  distinc- 
tion is  made  between  public  Acts  of  a  local  character  and  other 
local  Acts  by  putting  the  mark  P.  before  the  former,  which 

(«)  Hbert,  Legislative  Methods  and  Forms,  28. 

(i)  Ibid.  49. 

(e)  1  Clifford,  267. 

{a)  Fast,  Appendix  C. 

(e)  Ante.  pp.  87,  38. 
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mainly  oonsist  of  provisional  order  confirmation  Acts  and 
marriage  validation  Acts  (/).  But  it  ie  clear  that  this  dis- 
tinction has  no  judicial  significance,  and  in  no  way  alters  the 
rules  of  construction  applicable  to  the  Acts  in  question.  The 
private  Acts  are  divided  into  (i)  those  printed  by  the  King's 
printer,  (ii)  those  not  so  printed.  There  is  ho  index  ol  local 
and  private  Acts  prior  to  1801  (^r).  A  classified  list  of  these 
passed  between  1801  to  1899  was  published  in  1900  under  the 
authority  of  the  Statute  Law  Committee. 

5.  The  only  serious  attempt  to  classify  Acts  by  their 
subject-matter  is  that  made  in  the  chronological  table  and 
index  of  the  statutes,  now  published  annually  under  the  direc- 
tion of  the  Statute  Law  Committee.  But  it  only  deals  with 
public  general  Acts  {h). 

6.  Most  of  the  judicial  terms  applied  to  Acts  relate  to  their 
objects.  Acts  are,  from  this  point  of  view,  described  as 
declaratory,  remedial,  enabling,  or  penal  (i),  and  as  being  in 
aifirmation  or  derogation  of  the  common  law. 

[If  a  doubt  was  felt  as  to  what  the  common  law  is  on  some 
particular  subject,  and  an  Act  was  passed  ta  explain  and 
declare  the  common  law,  such  an  Act  was  called  a  Declaratory 
Act(fc).] 

For  modern  purposes  a  declaratory  Act  (J,)  may  be  defined 
as  an  Act  passed  to  remove  doubts  existing  as  to  the  common 
law,  or  the  meaning  or  effect  of  any  statute,  or  to  oodify  the 
rules  of  equity  and  the  common  law  as  established  by  judicial 
decisions.  The  passing  of  a  declaratory  Act,  viewed  consti- 
tutionally, is  an  assertion  of  supreme  judicial  authority,  such 
as  was  often  exercised  in  earlier  Parliaments,  and  not  of  legis- 
lative authority. 

Declaratory  Acts  are  usually  held  to  be  retrospective  (m). 

The  usual  reason  for  passing  a  declaratory  Act  is  to  set  aside 


(/)  For  a  list  of  siicb  Acts  printed  among  the  public  general  Acts,  see 
Chronological  Table  and  Index  to  Statutes  (ed.  1910),  vol.  ii.  Appendices. 

(jr)  In  Ilo80oe'sNisiPrius(I7thed.),  106,  are  stated  the  sources  ff  information 
as  to  private  Acts  passed  before  1801. 

[h)  See  preface  to  the  volumes  ;  and  vide  infra,  p.  137  et  seq.,  as  to  statutes  in 
pari  materid. 

(i)  As  to  these,  vide  post.  Part  III. 

(k)  These  two  classes  of  statutes  are  mentioned  by  Blackstone  (1  Comm.  86), 
but  at  the  present  day  it  is  not  usual  to  give  a  statute  a  different  operation 
according  as  it  is  a  declaratory  or  remedial  Act.  Lord  Coke,  however,  says  that, 
"  by  reason  of  this  word  [declared],  whereby  it  appeareth  what  the  law  was 
before  the  making  of  this  Act,  like  cases  in  semblable  mischief  shall  be  taken 
within  the  remedy  of  such  an  Act."     Co.  Litt.  290. 

{1}  Several  Acts  of  this  kind  have  passed  in  recent  sessions  which  declare  and 
amend  the  common  law,  the  law  merchant,  and  the  statute  law  on  that  subject, 
and  form  codes,  e.ff.,  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61) ;  the 
Partnership  Act,  1890  (53  &  54  Vict.  o.  39)  ;  the  Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  0.  71) ;  and  the  Marine  Insurance  Act,  1906  (6  Edw.  7,  o.  41). 
These  Acts  aim  mainly  at  declaring  the  existing  law,  and  only  to  a  small  extent 
at  overruling  judicial  decisions. 

(m)  See  post,  Part  II.  ch,  vi, 


Digitized  by  Microsoft® 


Bemediial  Acts.  .       67 

what  Parliament  deems  .to  have  been  a  judicial  error,  whether 
in  the  statement  of  the  common  law  or  in  the  interpretation  of 
statutes.  Usually,  if  not  invariably,  such  an  Act  contains  a 
preamble,  and  also  the  word  "  declared  "  as  well  as  the  word 
"enacted."  Thus,  in  Price  v.  Bradley  (1885),  16  Q.  B.  D. 
149,  the  Court  decided  eels  to  be  fresh-water  fish  within  41 
&  42  Vict.  c.  39.  This  decision  was  regarded  by  Parliament 
as  a  scientific  error,  and  by  49  &  50  Vict.  c.  2,  it  was  declared 
that  fresh-water  fish  in  the  first-mentioned  Act  did  not  include 
eels.  The  most  salient  instance  in  modern  times  of  a  declara- 
tory Act  is  the  Territorial  Waters  Jurisdiction  Act,  1878,  41  &  42  Viot. 
passed  in  order  to  overrule  the  opinion  of  the  majority  of  the  "•  '^^■ 
judges  in  The  Frcmoonia  case  (E.  v.  Keyn  (1878),  2  Ex.  D. 
63)  as  to  the  limits  of  British  territorial  waters.  The  preamble 
asserts,  in  defiance  of  the  judicial  majority,  that  "  the  right 
jurisdiction  of  Her  Majesty,  her  heirs  and  successors,  extends, 
and  has  always  extended,  over  the  open  seas  adjacent  to  the 
coasts  of  the  United  Kingdom,  and  of  all  other  parts  of  Her 
Majesty's  dominions,  to  such  a  distance  as  is  necessary  for  the 
defence  and  security  of  such  dominions."  The  opinion  of  the 
minority  in  The  Franconia  case  has  been  therefore  not  merely 
enacted,  but  is  declared  to  have  been  always  the  law  (n) . 

[A  Eemedial  Act  is  defined  by  Blackstone  (o)  as  one  made  Remedial 
to  "  supply  such  defects  and  abridge  such  superfluities  in  the  °**" 
common  law  as  arise,  either  from  the  general  imperfection  of 
all  human  laws,  from  change  of  time  and  circumstances,  from 
the  mistakes  and  unadvised  determinations  of  unlearned  (and 
even  learned)  judges,  or  from  any  other  cause  whatever."]  But 
this  definition  is  too  narrow,  for  the  operation  of  remedial 
Acts  is  not  confined  to  the  common  law,  but  extends  also  to 
prior  enactments.  In  earlier  Acts  the  grievance  is  usually 
recited  in  the  preamble,  and  the  statute  resembles  in  form  a 
petition  for  redress  of  grievances,  for  which  the  existing  law 
was  insufiicient  (see  23  Hen.  8,  o.  5,  Commissions  of  Sewers, 
preamble),  and  in  many  Acts  the  words  "  for  remedy  where- 
of "  immediately  precede  the  words  of  enactment.  In  modern 
public  Acts  a  preamble  is  usually  dispensed  with,  and  the 
nature  of  the  grievance,  if  any,  to  be  remedied  is  left  to  be 
gathered  from  the  tenor  of  the  title  and  enacting  part. 

The  distinction  between  declaratory  and  remedial  Acts  was 
originally  made  with  reference  to  their  effect  on  the  common 
law  or  custom  of  England,  and  not  with  reference  to  their 
explanation  or  repeal  of  prior  statutes.  An  Act  is  said  by 
Blackstone  to  be  declaratory  "  where  the  old  custom  of  the 
realm  is  almost  fallen  into  disuse  or  become  disputable,  in 
which  case  Parliament  has  thought  proper,  in  perpetuum  rei 

(n)  Beg.  v.  DudUy  (1884),  14  Q.  B.  D.  273,  281. 
(o)   1  Comm.  80. 

F  2 
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testimonium,  and  for  avoiding  all  doubts  and  difficulties,  to 
declaxe  what  the  law  is,  and  ever  hath  been  "  (p). 

Eemedial  Acts  are  subdivided-  by  Blackstone  into  enlarging 
and  restrai/ning  Acts,  the  former  widening  the  common  law 
where  it  was  too  strict  or  narrow,  the  latter  taking  away  or 
cutting  down  rights  existing  at  common  law.     His  instance 
of  an  enlarging  Act  is  5  Eliz.  c.  11    (rep.),  which  made  it 
treason  to  clip  the  current  coin  of  the  realm.     A  more  happy 
example  would  be  that  of  the  statutes  increasing  the  powers 
of  tenants   for  life  to  deal  with  settled  lands,  which  would 
match  Blackstone's  instance  of  13  Eliz.  c.  10  restricting  the 
powers  of  leasing  by  spiritual  corporations.     Both  terms  are 
in  truth  purely  relative.     The  same  statute  may  be  "  enlarg- 
ing "  as  to  one  set  of  persons,  "  restraining "  as  to  others. 
Every  creation  of  a  new  offence  enlarges  the  scope    of   the 
criminal    law    and    restrains    pro  tanto  the  liberty  of  indi- 
viduals (g).     The  Irish  Land  Acts   enlarge  the   rights    and 
interests  of  the  tenant,  and  restrict  those  of  the  landlord.    In- 
deed, the  same  Act  may  be  "  remedial "  from  one  point  of 
view    and    "penal"  from  another  (r).      And    almost   every 
statute,    except    appropriation    Acts,    may    be    described    as 
remedial,  since  its  passing  presupposes  some  grievance  which 
the  Act  is  intended  to  rectify.     Even  a  Statute  Law  Eevision 
Act  or  a  Consolidation  Act  remedies  the  grievance    of   the 
prolixity,  complexity,  and  undigested  redundancy  of  the  con- 
tents of  the  Statute  Book. 

[A  statute    which   makes   it  lawful  to  do  something  which 
would  not  otherwise  be  lawful  is  called  an  Enabling  Act  (s) . 

The  most  ordinary  instances  of  such  statutes  are  to  be  found 
in  Acts  which  authorise  land  to  be  taken  compulsorily  in  order 
to  oarry  out  some  public  work,  or  legalising  what  would  other- 
wise be  a  public  or  private  nuisance.  But  many  other  things 
can  only  be  done  by  Act  of  Parliament;  for  instance,  as  Cock- 
burn,  C.J.,  said  in  E.  v.  Twiss  (1869),  L.  E.  4  Q.  B.  407, 
412,  "  nothing  short  of  an  Act  of  Parliament  can  divest  con- 
secrated ground  of  its  sacred  character";  and  as  the  Judi- 
cial Committee  pointed  out  in  Duranty  v.  Hart  (1863),  2 
Moore,  P.  C.  (N.  S.)  389,  313,  note  (b),  "Nothing  short  of 
an  Act  of  Parliament  can  displace  a  decision  of  the  Supreme 
Court."  So  in  Be  Bishop  of  Natal  (1864),  3  Mo.ore,  P.  C. 
(N.  S.)  115,  148,  the  Judicial  Committee  said:  "After  the 
establishment  of  an  independent  Legislature  in  a  colony,  there 
is  no  power  in  the  Crown  by  virtue  of  its  prerogative,  and 

(/»)  1  Comm.  86.  Magna  Charta  is  for  the  most  part  declaratory.  The 
Treason  Act,  1351  (25  Edw.  3,  o.  2),  purports  to  bs  wholly  so.  See  3  Co. 
Inst.  1. 

(?)  See  Se  Bellencontre,  (1891)  2  Q.  B.  122,  141,  Wills,  J. 

(f)  11  Geo.  2,  c.  19,  has  been  held  remedial  in  Stimley  v.  Wharton  (1821), 
9  Price,  301,  but  penal  in  Hobbs  t.  Sudson  (1890),  25  Q.  B.  D.  232. 

(«)  See  effect  of  enabling  Acts  discussed  post,  Part  II  oh-  ii. 
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without  an  Act  of  Parliament,  to  create  a  bishopric  or  other 
ecclesiastical  corporation."  So  in  The  Princ&'s  case  (1605), 
8  Co.  Rep.  16  b,  it  was  pointed  out  that  "  a  course  of  inherit- 
ance which  is  against  the  rules  of  the  common  law  cannot  b© 
created  by  charter  without  the  force  and  strength  of  an  Act 
of  Parliament."  In  Brumfitt  v.  Roberts  (1870),  L.  R.  5 
C.  P.  224,  it  appeared  that  by  a  private  Act  (2  &  3  Vict, 
c.  xxxiii.)  a  special  interest  in  certain  pews  not  known  to  the 
common  law  was  created;  similarly  in  Medway  v.  Earl  of 
Romney  (1861),  30  L.  J.  C.  P.  236,  the  Court  recognised  the 
creation  of  a  new  species  of  statutory  property  and  interest  in 
water  (t).  And  in  Montrose  Peerag-e  Claim  (1853),  1  Maoq. 
H.  L.  (Sc.)  401,  404,  Lord  Cranworth  said:  "  I  take  it  to  be 
a  matter  admitting  of  no  controversy  that  .  .  .  the  effect  [of 
the  Act]  was  to  destroy  that  creation  [i.e.  the  Dukedom  of 
Montrose].  It  was  not  necessary  that  there  should  be  any 
attainder.     Parliament  was  omnipotent"]  (m). 

7.  The  terms  "Obligatory,"  "Permissive,"  "Moratory,"  By  their 
and  "  Directory  "  (x)  seem  to  have  reference  to  the  method  method, 
by  which  the  Legislature  sets  about  attaining  its  object. 

[The  epithets  "  Obligatory  "  and  "  Permissive  "  are  applied 
to  enabling  statutes  according  as  the  persons  affected  by  such 
statutes  have  or  have  not  an  option  as  to  doing  the  thing  which 
the  statute  deals  with.  If  there  is  no  option,  the  statute  is 
called  "  obligatory,"  but  if  there  is,  it  is  called  "  permissive." 

The  epithets  "  Imperative  "  and  "  Mandatory  "  are  used  Imperative 
with  reference  both  to  enabling  Acts  and  to  statutes  which  ■'^°*^- 
create  duties.  A  statute  which  creates  a  duty  is  called  "  im- 
jperative,"  if  it  is  not  optional  whether  that  duty  be  performed 
or  not,  and  the  same  term  applies  to  Acts  imposing  a  condition 
satisfaction  whereof  is  essential  to  the  validity  of  the  act  or 
document  as  to  which  it  is  imposed.] 

In  Young  v.  Manjor,  <&g.  of  Leamington  (1883),  8  App. 
Cas.  517,  it  was  in  dispute  whether  sect.  174  (1)  of  the  Public  38  &  39  Vict. 
Health  Act,  1875,  enacting  that  contracts  made  by  an  urban  "■  55. 
sanitary  authority,  whereof  the  value  exceeded  50Z.,  should  be 
in  writing  and  sealed  with  the  common  seal  of  the  authority, 
was  imperative  or  directory.  The  Court  of  Appeal  and  the 
House  of  Lords  decided  that  it  was  imperative,  and  that  a 
contract  not  so  sealed  was  void  although  executed,  and  that, 
although  the  sanitary  authority  had  obtained  the  benefit  of 

(t)  Of.  Mmchexter  Ship  Canal  Co.  v.  Manchester  Racecourse  Co.,  (1900)  2  Oh. 
352,  affirmed,  (1901)  2  Ch.  37. 

(«)  See  the  Earldom  of  Mar  Kestitution  Act,  1885  (48  &  49  Vict.  c.  48). 

\x)  [Sedgwick,  "  Statutory  Law  "  (^nd  ed.),  p.  318,  points  out  that  it  is 
somewhat  singular  that  the  epithet  "directory"  should  he  used  in  this  sense 
when  applied  to  statutes,  whereas,  strictly  speaking,  it  is  synonymous  with 
"mandatory."  In  EntwistU  v.  !)««<  (1848),  1  Ex.  812,  823.  Pollock,  C.B., 
used  the  word  with,  regard  to  a  commercial  letter  of  instructions  in  the  sense  of 
"mandatory,"  by  reference  to  the  Roman  law  term  mmdatum.'] 
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it,  they  were  free  from  the  usually  correlative  obligation  of 
payment. 

[When  a  statute  is  passed  for  the  purpose  of  enabling  some- 
thing to  be  done,  and  prescribes  the  formalities  which  are  to 
attend  its  performance,  those  prescribed  formalities  which  are 
essential  to  the  validity  of  the  thing  when  done  are  called 
imperative  or  absolute ;  but  those  which  are  not  essential,  and 
may  be  disregarded  without  invalidating  the  thing  to  be  done, 
are  called  directory  (y).] 

It  has  been  held  in  Ireland  that  statutes  are  to  be 
construed  as  mandatory  and  imperative  when  they  prescribe 
acts  to  be  done  by  private  parties,  but  are  only  directory  when 
they  require  public  officers  to  do  the  ^.cts,  in  which  case  the 
default  or  mistake  of  the  officers  will  not  destroy  the  rights  of 
the  parties  (a).  But  this  decision  is  inadequate.  An  Act  may 
be  mandatory  upon  a  public  officer,  and  may  expressly  or  im- 
plicitly render  him  liable  tO'  punishment  for  disobedience  to 
its  provisions,  without  also  exposing  private  persons  to  any  civil 
or  criminai  liability  or  loss  by  reason  of  the  default  of  the 
official.  On  the  other  hand,  although  the  officer  may  be  liable 
for  a  breach  of  duty,  the  performance  by  him  of  the  duty  may 
be  a  condition  precedent  to  the  attaching  of  the  civil  rights  of 
other  persons.  Thus,  if  a  book  or  design  is  not  registered,  the 
owner  cannot  sue  for  infringement,  even  though  non-registra- 
tion is  due  to  default  of  an  official,  who  can  be  compelled  by 
mandamus  to  register,  or  be  punished  in  criminal  or  civil  pro- 
ceedings for  his  default.  So  if  an  elector's  name  is  omitted 
from  the  register  he  cannot  contend  that  the  provisions  of  the 
Eegistration  Acts  are  directory.  His  only  remedy  is  by 
action  («),  or  by  summary  proceedings  before  the  revising 
barrister. 

8.  Acts  are  also:  classified,  by  reference  to  their  duration, 
as  temporary  or  perpetual. 

Tempormy  statutes  are  those  on  the  duration  of  which 
some  limit  is  put  by  Parliament.  The  Standing  Orders  of 
Parliament  (&)  require  a  time  clause  to  be  inserted  in  such 
Acts,  which  usually  provides  that  they  shall  expire  at  the 
end  of  the  session  after  the  time  limited  for  their  duration  has 
run  out.  The  Expiring  Laws  Continuance  Acts  usually  con- 
tain la  specific  date  for  the  expiry  of  the  continued  Acts  (c). 

By  the  Acts  of  Parliament  Expiration  Act,  1808,  "  Where 

{y)  Bee  post,  Part  II.  oh.  ii. ;  and  S.  v.  London  JJ.,  (1893)  2  Q.  B.  476,  491, 
Bowen,  L.J. 

(«)  Phmket  t.  Molloy  (1856),  8  Ir.  Jur.  (N.  S.)  83. 

(a)  Bee  Reg.  v.  Hall,  (1891)  1  Q.  B.  747. 

(«)  H.  C.  1906,  No.  45  ;  H.  L.  1905.  The  best  inown  of  these  Acts  is  the 
Army  Annual  Act,  formerly  called  the  Mutiny  Act,  whose  temporary  duration 
depends  on  constitutional  considerations.  For  a  list  of  these  Acts,  see  Pari.  Pap. 
1893,  c.  320,  and  the  annual  Expiring  Laws  Continuance  Act. 

{c)  See  10  Edw.  7  &  1  Geo.  5,  o.  36. 
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any  bill  may  have  been  or  shall  be  introduced  into  this  present 
or  any  future  session  of  Parliament  for  the  oontinuance  of 
any  Act  which  would  expire  in  such  sessions,  and  such  Act 
shall  have  expired  before  the  Bill  for  continuing  the  same 
shall  have  received  the  royal  assent,  such  continuing  Act  shall 
be  deemed  or  taken  to  have  effect  from  the  date  of  the  expira- 
tion of  the  Act  intended  to  be  continued  as  fully  and  effec- 
tually, to  all  intents  and  purposes,  as  if  such  continuing  Act 
had  actually  passed  before  the  expiration  of  such  Act:  except 
it  shall  be  otherwise  provided  in  such  continuing  Act:  Pro- 
vided, nevertheless,  that  nothing  herein  contained  shall  extend 
or  be  construed  to  affect  any  person  or  persons  with  any  punish- 
ment, penalty,  or  forfeiture  whatsoever  by  reason  of  anything 
done  or  omitted  to  be  done  by  any  such  person  or  persons 
oontrarj^  to  the  provisions  of  the  Act  so  continued  between 
the  expiration  of  the  same  and  the  date  at  which  the  Act  con- 
tinuing the  same  may  have  received  or  shall  receive  the  royal 
assent." 

Perpetiuil  Acts  are  those  upon  whose  continuance  no  limita- 
tion of  time  is  expressly  named  or  necessarily  to  be  understood . 
They  are  not  perpetual  in  tho  sense  of  being  irrevocable  (d). 

These  classes  are  more  fully  dealt  with  in  Part  II.  ch.  vi. 

(d)  Dicey,  Law  of  the  Constitution  (7th  ed.),  62. 
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PART  I. 

CONSTRUCTION  OF  STATUTES. 


CHAPTER  I. 

GENEKAL  RULES  OP  CONSTRUCTION  WHERE  THE  MEANING 

IS  PLAIN. 


If  meaning 
plain,  conse- 
quences to  be 
disregarded. 


I.  If    meaning    plain,   conse- 
quences to  be  disregarded   .     72 

(a)  Various  modes  of  ex- 

pressing iTile      .        .    74 

(b)  Intention    of    Legis- 

lature not  to  be  specu- 
lated on     .         .         .74 

(c)  No  statute  to  be  treated 

as  void       .         .         .76 

(d)  Construction  ut  res 
magis  valeat  quam 
pereat  .         .         .78 

(e)  Cnaus  omissus  not  to  be 
created  or  supplied     .     78 

(f)  Provisions  of  Act  not 

subject  for  equitable 
relief.         ...     81 


FAOE 

(g)  Evasion  of  a  statute  .    83 
(h)  Fraud  upon  an  Act    .    85 

2.  ContemporaneM  expositio        .     87 

3.  Difference  between  primary 

and  parliamentary  mean- 
ing    93 

4.  Exceptions    to   rule  as    to 

following  plain  meaning  .    95 

5.  Judge  not  to  modify  sta- 

tutes    to     suit    Ms    own 
views  of  justice,  &c. .        .    98 

6.  Legislature  assumed  to  bave 

chosen  the  clearer  of  two 
expressions       .        .        .100 


"  It  is  well  at  the  outset  to  guard  against  confusion  between 
the  metcming  and  the  legal  effect  of  expressions  used  in  a 
statute.  The  expression  'construction'  as  applied  to  a  docu- 
ment, at  all  events  as  used  by  English  lawyers,  includes  two 
things^ — ^first,  the  meaning  of  the  words;  and  secondly,  the 
effect  which  is  to  be  given  to  them.  The  meaning  of  words  I 
take  to  be  a  question  of  fact  in  all  oases,  whether  we  are  dealing 
with  a  poem  or  a  legal  document.  The  effect  of  the  words  is 
a  question  of  law  "  (a). 

1.  Strictly  speaking,  there  is  no  place  for  interpretation  or 
construction  except  where  the  words  of  a  statute  admit  of  two 
meanings  (6).     The  cardinal  rule  for  the  construction  of  Acts 

(a)   Chatenay  v.   Brazilian  Submarine  Telegraph  Co.,  (1891)    1   Q.  B.   79,   85, 
Lindley,  L.J. 

(A)  Bell,  Diet.  Law  of  Scotland,  tit.  Statute. 
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of  Parliament  is  that  they  should  be  construed  according  to 
the  intention  of  the  Parliament  which  passed  them  (c).  "  The 
tribunal  that  has  to  construe  an  Act  of  a  Legislature,  or  indeed 
any  other  document,  has  to  determine  the  intention  as  ex- 
pressed by  the  words  used.  And  in  order  to  understand  these 
words  it  is  natural  to  inquire  what  is  the  subject-matter  with 
respect  to  which  they  are  used  and  the  object  in  view  "  (d).  If 
the  words  of  the  statute  are  themselves  precise  and  unam- 
biguous, then  no  more  can  be  necessary  than  to  expound  those 
words  in  their  ordinary  and  natural  sense.  The  words  them- 
selves alone  do  in  such  a  case  best  declare  the  intention  of  the 
lawgiver  (e).  Kules  of  construction  have  been  laid  down 
because  of  "  the  obligation  imposed  on  the  Courts  of  attaching 
a  meaning  to  confus«i  and  unintelligible  sentences  "  (/).  "If 
it  be  a  question  of  statute  law  the  inquiry  becomes  one  of  a 
much  more  restricted:  range"  (than  a  question  of  common 
law) :  "  it  is  then  simply  a  question  of  construction,  and  none 
of  these  general  oonsidJsrations  to  which  I  have  alluded " 
(moral  ri^ht  and  wromg  or  general  expediency  and  convenience) 
"  have  any  place  except  so  far  as  they  serve  to  illustrate  the 
meaning  of  the  language  which  the  Legislature  has  chosen 
to  employ:  ajid  it  is  obvious  on  this  principle  that  when  the 
legal,  ordinary  and  grammatical  sense  of  the  language  is  un- 
ambiguous, these  considerations  are  wholly  irrelevant — they 
cannot  alter  that  sense,  which  must  prevail.  We  must  take  the 
law  as  we  find  it,  and  if  it  be  unjust  or  inconvenient,  we  must 
leave  it  to  the  constitutional  authority  to  amend  it"  (cf). 
["  Where  the  language  of  an  Act  is  clear  and  explicit,  we  must 
give  effect  to  it,  whatever  may  be  the  consequences,  for  in  that 
case  the  words  of  the  statute  speak  the  intention  of  the  Legisla- 
ture "  (^).]  In  other  words,  if  the  language  used  by  the 
Legislature  is  precise  and  unambiguous,  a  Court  of  law  at  the 
present  day  has  only  to  expound  the  words  in  their  natural  and 
ordinary  sense.  "Verbis  plane  expressis  omnino  standum 
est "  (i).    In  M'Cotmm  v.  Baine,  (1891)  A.  C.  401,  409,  Lord 

(c)  In  Tasmania  v.  Commonwealth  (1904),  1  Australia  0.  L.  R.  329,  on  a 
question  as  to  the  meaning  of  the  constitution  of  the  Australian  Commonwealth, 
Griffith,  C.J.,  Slid  (at  p.  358)  :  "  I  do  not  think  that  it  can  be  too  strongly- 
stated  that  our  duty  interpreting  a  statute  is  to  administer  the  law  according 
to  the  intention  expressed  in  the  statute  itself.  In  this  respect  the  Constitution 
differs  in  no  way  from  any  Act  of  the  Commonwealth  or  of  a  State." 

{d)  Direct  U.  S.  Cable  Co.  v.  Anglo-  Americni  Telegraph  Co.  (1877),  2  App.  Ca'sJ 
394,  412,  Lord  Blackburn,  cited  by  Lord  Atkinson  in  London  and  India  Bocks  Co. 
V.  Thames  Steam  Tug,  ^c.  Co.,  (1909)  A.  C.  16,  23. 

[e)  Rule  declared  by  the  judges  in  advising  the  House  of  Lords  in  the  Sussex 
Peerage  Olaim  (1844),  11  CI.  &  F.  85,  143  ;  6  St.  Tr.  (N.  S.)  79  :  and  accepted  by 
the  Judicial  Committee  in  Cargo  ex  Argos  (1872),  L.  R.  6  P.  C.  134,  153.     Cf. 
Tasmania  t.  Commonwealth  (1904),  1  Australia  C.  L.  R.  329,  339. 
■  (/)  Lord  Thring,  "Practical  Legislation"  (ed.  1902),  p.  52. 
■{g)  Garlands.  Carlisle  (1837),  4  CI.  &  F.  693,  705,  Coleridge,  J. 

(A)   Warburton  v.  Lovelamd  (1831),  2  D.  &  01.  (H.  L.)  489. 

(j)  The  St.  Cloud  (1863),  Bro.  &  Lush.  17,  Dr.  Lushington. 
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(a)  Various 
modes  of 
expressing 
the  rule. 


(b)  Intention 
of  Legislature 
not  to  be 
speculated  on. 


Watson  laid  down  the  canon  as  follows: — "  It  is  said  that  for 
some  reason  the  primary  and  natural  meaning  of  the  words  is 
to  be  extended.  ...  I  am  at  a  loss  to  see  why.  I  think  an 
Act  of  Parliament,  an  agreement,  or  other  authoritative  docu- 
ment, ought  never  to  be  dealt  with  in  this  way,  unless  for  a 
cause  amounting  to  a  necessity  or  approaching  it.  It  is  to 
be  remembered  that  the  authors  of  the  document  could  always 
have  put  in  the  necessary  words  if  they  had  thought  fit.  If 
they  did  not,  it  was  either  because  they  thought  of  the  matter 
and  did  not,  or  because  they  did  not  think  of  the  matter.  In 
neither  case  ought  the  Court  to  do  it.  In  the  first  case,  it 
would  be  to  maie  a  provision  opposed  to  the  intention  of  the 
framers  of  the  document;  in  the  other  case,  to  make  a  provision 
not  in  the  contemplation  of  these  framers."  And  in  Hornsey 
L.  B.  V.  Monarch  Investment  Building  Society  (1889),  24 
Q.  B.  D.  1,  5,  Lord  Esher  said:  "An  Act  of  Parliament  is 
to  bo  construed  accordiug  to  the  ordinary  meaning  of  the  words 
in  the  English  language  as  applied  to  the  subject-matter, 
unless  there  is  some  very  strong  ground,  derived  from  the  con- 
text or  reason,  why  it  should  not  be  so  construed."  Lindley, 
L.J.,  added  (at  p.  9):  "Where  an  expression  is  ambiguous, 
in  considering  what  construction  it  is  proper  to  put  upon  it  we 
must  look  a  little  at  the  object  of  the  Act  and  the  consequences 
of  the  rival  construction.  If  one  construction  produces  con- 
sequences in  conformity  with  the  scope  of  an  enactment,  and 
with  the  consequences  which  follow  from  the  constructions  put 
upon  other  enactments  of  the  same  sort,  while  the  rival  con- 
struction introduces  a  startling  novelty,  no  lawyer  would  adopt 
the  latter  'construction"  (/). 

(a)  This  rule  is  expressed  in  various  terms  by  diSerent 
judges.  The  epithets  "  natural,"  "ordinary,"  "literal," 
"  grammatical,"  and  "  popular  "  are  employed  almost  inter- 
chaaigeably,  but  their  indiscriminate  use  leads  to  some  con- 
fusion, and  probably  the  term  "  primary  "  (Jc)  is  preferable 
to  any  of  them,  if  it  be  remembered  that  the  primary  meaning 
of  a  word  varies  with  its  setting  or  context,  and  with  the 
subject-matter  tO'  which  it  is  applied;  for  reference  to  the 
abstract  meaning  of  words,  if  there  be  any  such  thing,  is  of 
little  value  in  interpreting  statutes. 

(b)  In  Salomon  v.  Salomon,  (1897)  A.  C.  22,  38,  Lord 
Watson  thus  indicated  the  nature  and  limits  of  the   canon: 

Intention  of  the  Legislature '  is  a  common  but  very  slippery 
phrase,  which,  popularly  understood,  may  signify  anything 
from  intention  embodied  in  positive  enactment  to  speculative 
opinion  as  to  what  the  Legislature  probably  would  have  meant, 


[j )  [This  accords  -with  the  views  expressed  by  Lord  St.  Leonards  in  Myers  v. 
Perigal  (1852),  2  De  G.  M.  &  G.  619,  and  approved  by  Lord  Cairns  in  Brook  v. 
BadUy  (1868),  L.  R.  3  Ch.  App.  673.] 

[Ic)  See  Elphinstone,  Interpretation  of  Deeds,  oh.  iv. 
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although  there  has  been  an  omission  to  enact  it.  In  a  Court 
of  law  or  equity,  what  the  Legislature  intended  to  be  done  or 
not  to  be  done  can  only  be  legitimately  ascertained  from  what 
it  has  chosen  to  enact,  either  in  express  words  or  by  reasonable 
and  necessary  implication"  (I).  [After  expounding  the  en- 
actment in  aooordance  with  these  rules,  it  only  remains  to 
enforce  aad  administer  the  law  as  it  is  found  to  be,  notwith- 
standing the  consequences,  international,  political  (m),  or 
otherwise  («);  and  notwithstanding  that  it  may  be  a  very 
generally  received  opinion  that  the  particular  enactment  in 
question  "  does  not  produce  the  effect  which  the  Legislature 
intended"  (o),  or  "might  with  advantage  be  modified"  (p). 
"If,"  said  Pollock,  C.B.,  in  Miller  v.  Salomons  (1852),  7 
Ex.  475,  560,  "  the  language  used  by  the  Legislature  be  clear 
and  plain,  we  have  nothing  to  do  with  its  policy  or  impolicy, 
its  justice  or  injustice  (g),  its  being  framed  according  to  our 
views  of  right  or  the  contrary;  we  have  nothing  to  do  but  to 
obey  it,  and  administer  it  as  we  find  it;  and  I  think  to  take 
a  different  course  is  to  abandon  the  office  of  judge  and  assume 
that  of  a  legislator."]  "  I  do  not  understand,"  said  Lord 
Redesdale  in  the  case  of  The  Que&nsberry  Leases  (1819),  1 
Dow  (H.  L.)  491,  497,  "  what  right  a  court  of  justice  has  to 
entertain  an  opinion  of  a  positive  law  upon  any  ground  of 
political  expediency.  The  Legislature  is  to  decide  upon 
political  expediency;  and  if  it  has  made  &  law  which  is  not 
politically  expedient,  the  proper  way  of  disposing  of  that  law 
is  by  an  Act  of  the  Legislature,  and  not  by  the  decision  of 
a  court  of  justice."  [And  although  it  is  allowable  (r),  and 
sometimes  desirable,  for  a  Court  which  is  called  upon  to  inter- 
pret a  statute  to  acquaint  itself  with  the  history  of  the  statute, 
and  of  the  circumstances  under  which  it  was  passed;  and  even 
to  compare  it  with  any  similar  statutes  passed  in  other  ooun- 

'.l)  In  a  New  Zealand  case,  the  rule  is  thus  put :  "The  object  of  an  Act 
and  its  intent,  meaning  and  spirit  can  only  be  ascertained  from  the  terms 
of  the  Act  itself":  Fitches  v.  Kmn^/  (1903),  22  N.  Z.  L.  R.  818,  819, 
Williams,  J. 

(m)  [In  Att.-Gm.  v.  Sillem  (1863),  2  H.  &  C.  431,  510,  PoUock,  C.B.,  said: 
"We  have  nothing  to  do  with  the  political  consequences  of  our  decision,  or  the 
dissatisfaction  which  it  may  create  in  any  quarter  anywhere,  and  I  cannot  help 
expressing  my  regi'et,  not  unmixed  with  some  surprise,  that  the  learned 
Attorney- General  has  more  than  once  adverted  to  the  consequences  of  our 
holding  that  what  the  defendants  have  done  is  not  contrary  to  our  municipal 
law."] 

(«)  \lamndmareh  v.  Charlton  (1860),  8  H.  L.  0.  166,  Lord  Campbell  said, 
in  holding  a  will  invalid  which  had  not  been  executed  according  to  the  statute  : 
"  I  may  honestly  say  that  we  have  a  strong  inclination  in  our  minds  to  support 
the  validity  of  the  will  in  dispute,  which  the  parties  bond  fide  made,  as  they 
believed,  according  to  law.  But  we  must  obey  the  directions  of  the  Legis- 
lature. .  .  ."] 

(o)  Freaton  v.  Buckley  (1870),  L.  R.  5  Q.  B.  391,  394,  Blackburn,  J. 

Ip)  General  Iron  Co.  v.  Moaa  (1861),  15  Moore,  P.  C.  131. 

[q)  Or  even  "its  absurdity"  :  Yates  v.  E.  (1885),  14  Q.  B.  D.  660,  Cotton, 
L.J. 

(r)  Post,  p.  133.     See  also  rules  in  Seydon't  case,  post,  p.  104. 
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tries,  and  to  examine  deoisioiiB  of  British  and  even  of  foreign 
Courts  upon  similar  statutes,  still  it  must  be  borne  in  mind,  as 
Pollock,  C.B.,  said  in  Att.-Gen.  v.  Sillem  (1863),  2  H.  &C. 
508:  "  If  a  statute,  in  terms  reasonably  plain  and  clear,  makes 
what  the  defendants  have  done  a  punishable  offence,  within 
the  statute^  we  want  not  the  assistance  which  may  be  derived 
from  what  eminent  statesmen  have  said  or  learned  jurists  have 
written  ...  we  want  not  the  decisions  of  American  Courts 
to  see  whether  the  case  before  us  is  within  the  statute.",] 

And  even  in  a  doubtful  case  search  for  the  supposed  inten- 
tion of  the  Legislature  must  not  be  pressed  too  far. 

Lord  Herschell  in  Cox  v.  Hcikes  (1890),  15  App.  Gas.  506, 
528,  said:  "  It  is  not  easy  to  exaggerate  the  magnitude  of  this 
change;  nevertheless,  it  must  be  admitted  that,  if  the  language 
of  the  Legislature,  interpreted  according  to  the  recognised 
canons  of  construction,  involves  this  result,  your  lordships  must 
frankly  yield  to  it,  even  if  you  should  be  satisfied  that  it  was 
not  in  the  contemplation  of  the  Legislature."  And  in  Yestry 
of  St.  John,  Hampstead  v.  Coffin  (1886),  12  App.  Gas.  1,  6, 
Lord  Halsbury  said:  "  Doubtless  there  are  cases  in  which, 
when  in  the  instrument  itself,  whether  a  will,  or  a  contract, 
or  a  statute,  evidence  may  be  discovered  of  the  general  inten- 
tion of  the  framer,  and  of  the  general  meaning,  or  what  has 
been  called  the  governing  sense,  in  which  the  words  or  pro- 
visions are  to  be  understood,  you  may  occasionally  modify 
the  language  you  have  to  construe  with  reference  to  that 
general  intention  which  has  been  so  ascertained."  He  added: 
"  In  this  case  I  confess  myself  wholly  unable  to  discover  any 
general  intention  on  which  I  can  rely  as  governing  or  modi- 
fying the  language  which  the  Legislature  has  used.  It  is 
obvious  that  two  sets  of  learned  judges  have  construed  these 
sections  differently,  according  as  they  have  regarded  the  object 
which  the  Legislature  had  in  view;  and  each  of  them  has  in 
turn  pointed  out  the  absurdities  which  would  be  the  result 
of  the  opposite  construction  to  that  which  their  lordships  have 
favoured.  That  seems  to  me  to  show  that  at  all  events  it  is 
difiicult,  if  not  impossible,  to  obtain  any  such  key  to  the 
statute  as  is  to  be  found  in  its  ascertained  governing  intention. 
The  result  of  that  appears  to  me  to  be  that  your  lordships 
should  place  upon  it  that  construction  which  every  Court  is 
bound  to  place  upon  any  instrument  whatsoever,  namely,  that 
if  there  is  nothing  to  modify,  nothing  to  alter,  nothing  to 
qualify  the  language  which  the  instrument  contains,  it  must  be 
oonBtrued  in  the  ordinary  and  natural  meaning  of  the  words 
and  sentences." 
(o)  No  statute  (c)  [From  this  rule  several  consequences  follow:  first,  that 
™ay  te  jQo  statutory  enactment  (s)  may  be  treated  as  null  and  void] 

lJI7e8ju6u  RS 

void. 

(*)  As  to  colonial  laws,,  see  28  &  29  Vict.  o.  63,  s.  3,  and  post,  Part  II.  ch.  ix. 
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or  unconstitutional  (t).  [Blacketone  says  (1  Comm.  91):  "  If 
Parliament  would  positively  enact  a  thing  to  be  don©  which  is 
unreasonable,  there  is  no  power  in  the  ordinary  forms  of  the 
Constitution  that  is  vested  with  authority  to  control  it." 
There  are,  indeed,  dicta  in  the  books  which  go  to  show  that 
certain  judges  have  considered  that  Acts  of  Parliament  might, 
under  certain  circumstances,  be  declared  to  be  and  treated  as 
null  and  void.  Thus  in  Dr.  Bonham's  case  (1610),  8  Co. 
Rep.  118  0,  Coke  says  that  "  when  an  Act  of  Parliament  is 
against  common  right  and  reason,  or  repugnant,  or  impossible 
to  be  performed,  the  common  law  will  control  it  and  adjudge 
such  Act  to  be  void"  (m).  There  is,  however,  no  instance  of 
any  British  (v)  statute  having  ever  been  declared  null  and 
void,  or  (as  the  Judicial  Committee  put  it  in  Logan  v.  Burs- 
lem  (1842),  4  Moore,  P.  C.  284,  297)  "not  binding,  if  it 
is  contrary  to  reason";  for  "the  examples  usually  alleged 
...  do  none  of  them  prove  that  where  the  main  object  of 
a  statute  is  unreasonable  the  judges  are  at  liberty  to  reject 
it,  for  that  were  to  set  the  judicial  power  above  that  of  the 
Legislature,  which  would  be  subversive  of  all  government "  {x). 
In  Lee.  v.  Bude,  de.  Banl.  Co.  (1871),  L.R.  6  C.P.  576, 
580,  where  it  was  argued  that  certain  Acts  of  Parliament  had 
been  obtained  by  inserting  in  them  false  recitals,  "  I  would 
observe,"  said  Willes,  J.,  "  that  these  Acts  of  Parliament  are 
the  law  of  the  land,  and  we  do  not  sit  here  as  a  court  of  appeal 
from  Parliament.  It  was  once  said  (y)  that  if  an  Act  of 
Parliament  were  to  create  a  man  a  judge  in  his  own  cause,  the 
Court  might  disregard  it.  That  dictum,  however,  stands  as  a 
warning  rather  than  as  an  authority  to  be  followed.  If  an  Act 
of  Parliament  has  been  obtained  improperly,  it  is  for  the 
Legislature  to  correct  it  by  repealing  it;  but  so  long  as  it 
exists  as  law  the  Courts  are  bound  to  obey  it."]    And  the  same 

{()  The  expression  "unconstitutional,"  as  applied  to  an  English  Act  of 
Parliament,  merely  means  that  the  Act  in  question,  as,  for  instance,  the  Irish 
Church  Act,  1869,  is,  in  the  opinion  of  the  speaker,  opposed  to  the  spirit  of  the 
English  Constitution ;  it  cannot  mean  (as  it  might  if  applied  to  a  French  or  an 
American  Act)  that  the  Act  is  either  a  breanh  of  Law  or  void.  (Dicey,  Law  of 
the  Constitution  (7th  ed.),  516.)  It  is  sometimes  argued  that  the  Acts  of  Union 
are  not  amendable:  but  both  have  been  amended  (Dicey,  I.  c.  63).  As  to  the 
constitutional  powers  of  the  law-making  bodies  in  India,  see  Bell  v.  Madras 
Municipal  Commissioners  (1902),  25  Madras,  457,  474,  Bhashyam  Ayyangar,  J. ; 
Ilbert,  Govt,  of  India  (1st  ed.),  223,  226 ;  ('ind  ed.),  220,  223 ;  and  see  post, 
Part  II.  ch.  ix. 

(k)  See  also  Day  v.  Savadrje  (1615),  Hob.  87  ;  Gity  of  London  v.  Wood  (1700), 
12  Mod.  687;  and  Duchess  of  Hamilton  v.  Fleetwood  (1714),  10  Mod.  115,  and 
notes  to  the  case  above  cited. 

(»)  Statutes  of  the  United  States  or  of  British  Colonies  may  be  declared  by 
judges  to  be  ultra  vires  by  reference  to  their  constitutions ;  vide  post.  Part  II. 
ch.  ix.     Dicey,  Law  of  the  Constitution  (7th  ed.),  88  et  seq. 

\x)  1  Bl.  Com.  91 ;  and  see  Dicey,  I.  c.  59. 

(«/)  In  Day  v.  Savadye  (1615),  Hob.  87,  where  it  is  laid  down  that  "  even  an 
Act  of  Parliament  made  against  natural  equity,  as  to  mako  a  man  a  judge  in  his 
own  (jase,  is  void  in  itself  r" 
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(d)  Consh-uo- 
tion  ut  ren 
magis  valeat 
quam  pereat. 


view  was  expressed  "by  the  Judicial  Coffimittee  in  Labrador  Co. 
V.  Beg.  {z). 

(d)  A  statute,  even  more  than  a  contract,  must  be  construed, 
ut  res  magis  valeat  quam  pereat,  so  that  the  intentions  of  the 
Legislature  may  not  be  treated  as  vain  or  left  to  operate  in 
the  air  (a) .  Even  rules  of  international  law  are  to  be  regarded 
merely  as  aiding  to-  a  construction  of  ambiguous  enactments, 
and  not  as  controlling  British  Acts.  The  judges  may  not 
pronouiice  an  Act  ultra  vires  as  contravening  international  law, 
but  may  recoil,  in  case  of  ambiguity,  from  a  construction 
which  would  involve  a  breach  of  the  ascertained  and  accepted 
rules  of  internationaj  law  (&) . 

(e)  [A  second  consequence  of  this  rule  is  that  a  statute  may 
(e)  Gasm  not  be  extended  to  meet  a  case  for  which  provision  has  clearly 
omissM  not  to  and  undoubtedly  not  been  made]  (c).  "  The  intention  of  the 
supplied.   "^    Legislature,  however  obvious  it  may  be,  must  no  doubt  in  the 

construction  of  statutes  be  defeated  where  the  language  it  has 
chosen  compels  to  that  result,  but  only  where  it  compels 
it"  (d).  The  judges  may  not  wrest  the  language  of  Parlia- 
ment even  to  avoid  an  obvious  mischief.  When  an  Act  contains 
special  reference  to,  or  saving  of,  another  Act,  and  omits  all 
allusion  to  a  third  Act  in  pari  mat&rid,  it  is  safer  to  presume 
that  the  omission  is  deliberate  than  that  it  is  due  to  forget- 
fulness  or  made  per  i/ncuriam.  Even  if  the  omission  flows 
from  forgetfulness,  those  who  claim  the  benefit  of  the  omitted 
Act  cannot  succeed  (e).  It  would  also  seem  that  omission, 
even  per  incuriam,  to  repeal  or  preserve  inconsistent  enact- 
ments will  not  save  the  earlier  enactments.  The  authorities  on 
this  subject  are  numerous  and  unanimous.  "  No  case  can  be 
found  to  authorise  any  Court  to  alter  a  word  so  as  to  produce  a 
emus  omissus,"  said  Lord  Halsbury  in  Mersey  Docks  v.  Ken- 
derson  (1888),  13  App.  Gas.  595,  602.  In  Crawford  y. 
8poon&r  (1846),  6  Moore,  P.  C.  9,  the  Judicial  Committee 
said:  "We  cannot  aid  the  Legislature's  defective  phrasing  of- 
an  Act,  we  cannot  add  and  mend,  and,  by  construction,  make 
up  deficiencies   which  are  left  there."     In    other  words,  the 


(2)  (1893)  A.  C.  104.     Quoted  ante,  p.  46. 

(e)  Cm-tisv.  Siovin  (1889),  22  Q.  E.  D.  512,  517,  Bowen,  L.J. 

(A)  &ee  post,  Part  II.,  chap.  vili. 

(c)  For  good  instances  of  casus  omissi  (afterwards  remedied  by  the  Legislature), 
see  JR.  Y.  Arnold  {\86i),  5  B.  &  S.  322,  and  S.  v.  Denton  (1864),  5  B.  &  S.  821. 
The  mere  fact  that  some  certain  point  was  not  present  to  the  mind  of  the 
draftsman  when  he  drew  the  Act  does  not  necessarily  constitute  that  point  a  casus 
omissus.  "  Whether,"  said Bramwell,  L.J. ,  in  JVc parte  ?FisfcA»ia«  (1879),  11  Ch.D. 
48,  55,  "  the  draftsman  had  it  in  his  mind  or  not  is  another  question  ;  hutveryoften 
Courts  have  to  discover  what  provision  has  been  made  for  the  happening  of  an 
event  which  was  not  in  the  contemplation  of  the  person  who  drew  the  Act." 

{d}  See  London  and  India  Docks  Co.  v.  Thames  Steam  Tug,  fc.  Coi,  (1909)  A.  C. 
16,  23,  Lord  Atkinson.  In  the  application  of  the  rule  he  differed  from  other 
Law  Lords  on  the  question  whether  the  statute  under  interpretation  did  or  not 
create  a  particular  exemption. 

[e]  See  Re  WilUams  (1887),  U  Ch.  T).  573,  582,  North,  J. 


Digitized  by  Microsoft® 


Where,  the  Mecming  is  PImn.  79 

language  of  Acts  of  Parliament,  and  more  especially  of  modern 
Acts,  must  neither  be  extended  beyond  its  natural  and  proper 
limits,  in  order  to  supply  omissions  or  defects  (/),  nor  strained 
to  meet  the  justice  of  an  individual  case  (gr).  "  If,"  said  Lord 
Brougham,  in  Gwynne  v.  Burnell  (1840),  7  CI.  &  F.  696, 
"  we  depart  from  the  plain  and  obvious  meaning  on  account 
of  such  views  (as  those  pressed  in  argument  on  43  Geo.  3, 
c.  99,  rep.),  we  do  not  in  truth  construe  the  Act,  but  alter  it.  We 
add  words  to  it,  or  vary  the  words  in  which  its  provisions  are 
oouched.  We  supply  a  defect  which  the  Legislature  could 
easily  have  supplied,  and  are  making  the  law,  not  interpreting 
it.  This  beoomes  peculiarly  improper  in  dealing  with  a 
modern  statute,  because  the  extreme  conciseness  of  the  ancient 
statutes  was  the  only  ground  for  the  sort  of  legislative  inter- 
pretation frequently  put  upon  their  words  by  the  judges.  The 
prolixity  of  modern  statutes,  so  very  remarkable  of  late, 
afiords  no  grounds  to  justify  such  a  sort  of  interpretation." 
In  Jones  v.  Smart  (1785),  1  T.  R.  44,  the  question  was 
whether  a  doctor  of  physic  in  a  Scotch  university  was  quali- 
fied to  kill  game  under  22  &  23  Car.  2,  c.  25  (rep.),  which 
enacted  "  that  every  person  .  .  .  other  than  the  son  of  an 
esquire,  or  other  person  of  higher  degree  .  is  declared  to 

be  a  person  by  the  law  of  this  realm  not  allowed  to  have  any 
guns  .  .  .  for  taking  game."  Amongst  other  arguments  for 
proving  that  a  Scotch  doctor  of  physic  was  qualified,  it  was 
contended  that  the  Legislature  could  not  have  intended  to  ex- 
cludo  such  a  person.  "  Be  that  as  it  may,"  said  Buller,  J., 
in  his  judgment,  "  we  lare  bound  to  take  the  Act  of  Parliament 
as  they  have  made  it;  a  casiis  omissus  can  in  tio  case  be  supplied 
by  a  Court  of  law,  for  that  would  be  to  make  laws."  As  a 
general  rule,  as  Blaokburn,  J.,  pointed  out  in  B.  v.  Cleivorth 
(1864),  4  B.  &  S.  927,  934,  if  it  appears  that  the  class  or  thing 
which  it  is  sought  to  bring  within  the  Act  (under  considera- 
tion) was  known  to  the  Legislature  at  the  time  when  the  Act 
was  passed,  and  that  class  is  omitted,  "  it  must  be  supposed  to 
have  been  lomitted  intentionally."  It  makes  no  difference  if 
it  appears  that  the  omission  on  the  part  of  the  Legislature 
was  a  mere  oversight,  and  that  without  doubt  the  Act  would 
have  been  drawn  otherwise  had  the  attention  of  the  Legisla- 
ture been  directed  toi  the  oversight  at  the  time  the  Act  was 
under  discussion.  Thus,  in  Lane  v.  Bennett  (1836),  1  M.  & 
W.  70,  it  being  admitted  that  Ireland  was  a  place  beyond  the 
seas  within  the  meaning  of  4  &  5  Anne,  e.  3,  s.  19,  which  (4  Anne,  c.  16, 


Eutfhead.) 


(/)  [Even  "  if  the  language  used  is  incapable  of  a  meaning,  we  cannot  supply 
one":  Green  v.  Wood  (1845),  7  Q.  B.  178,  185,  Lord  Denman,  C.J.]  C/. 
PinkeHon  v.  Boston  (1873),  L.  R.  16  Eq.  490,  492,  Lord  Selbome,  L.C. 

{g)  [In  Whiteley  v.  Ghappell  (1868),  L.  R.  4  Q.  B.  149,  Hannea,  J.,  said : 
"It  would  be  wrong  to  strain  words  to  meet  I  he  justice  of  the  present  case, 
because  it  might  make  a  precedent,  and  lead  to  dangerous  consequences  in  other 
oases."     Cf.  Scott  V.  Legg  (1877),  10  Q.  B.  D.  236,  238,  James,  L.J.J 
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enacted  that  if  a  defendant  should  he  beyond  the  seas  when  a 
cause  of  action  accrued,  the  plaintiff  should  be  at  liberty  to  sue 
him  within  a  certain  specified  time  after  his  return,  it  was  con- 

3  &4:  wm.  i,  tended  that  sect.  7  of  the  Civil  Procedure  Act,  1832,  which 
enacted  that  Ireland  should  not  be  deemed  to  be  beyond  the  seas 
so  far  as  related  to  certain  statutes  (but  without  naming  this 
statute  of  Anne),  ought  to  be  held  to  extend  to  this  statute  of 
Anne.  "  The  great  probability,"  said  the  Court,  "  is  that  the 
omission  to  name  the  statute  of  Anne  is  an  oversight;  but 
even  if  we  were  quite  satisfied  that  it  was  so,  we  oould  not 
supply  the  defect "  (/t).]  In  Att.-Gen.  v.  Noyes  (1881), 
8  Q.  B.  D.  125,  139,  Jessel,  M.R.,  thus  stated  the  rule:  "  It 
is  the  duty  of  judges  in  all  cases  to  give  fair  and  full  effect 
to  Acts  of  Parliament,  without  regard  to  the  particular  conse- 
quence in  the  special  case,  and  not  to  indulge  in  conjecture 
as  to  what  the  Legislature  would  have  done  if  a  particular  case 
had  been  presented  to  their  notice.  We  first  of  all  have  to  see 
what  the  Act  of  Parliament  says,  and  then  to  apply  it  to  the 
case;  and  I  do  not  think  it  is  a  fair  criticism  on  an  Act  of 
Parliament  to  say  that  the  result  will  be  unfair,  or  that  it  will 
result  in  making  people  pay  duty  who  ought  not  to  pay  duty." 
An  extreme  instance  of  the  adoption  of  this  rule  is  given  in 

17  Geo.  2,  i2.  V.  pyott  (1882),  9  Q.  B.  D.  47.  The  Poor  Rate  Act,  1743, 
s.  1,  requires  publication  of  a  rate  in  church  as  a  condition 

7  Will.  4  &      precedent  to  its  validity.     The  Parish  Notices  Act,  1837,  s.  2, 

1  Viut.  e.  45.  substituted  for  publication  in  church  or  chapel  publication  by 
affixing  the  notice  on  or  near  the  door  of  the  church  or  chapel. 

20Viot.  0. 19.  The  Extra-Parochial  Places  Act,  1857,  s.  1,  made  all  extra- 
parochial  places  parishes  for  poor-law  purposes.  Among  the 
places  made  parochial  by  this  Act  was  Hopwas  Hays,  in  Staf- 
fordshire, which  contained  neither  church  nor  chapel,  and  only 
one  house,  a  gamekeeper's  lodge.  The  validity  of  a  poor  rate 
made  for  the  parish  fell  into  dispute,  and  the  Queen's  Bench 
Division  decided  that  as  the  provisions  of  the  enactments  of  1743 
and  1837  could  not  be  complied  with,  no  valid  rate  could  be 
made.  Grove,  J.,  said  (at  p.  49):  "It  would  be  making  legis- 
lation, and  not  interpreting  the  language  of  the  statutes,  were 
the  Court  to  say  that  the  rate  could  be  levied  without  any  pre- 
vious publication.  It  may  be  that  where  the  language  of  a 
statute  is  merely  directory,  and  it  is  impossible  to  follow  the 
direction,  the  Court  would  give  effect  to  the  doctrine  of  cy-pres, 
and  say  that  the  direction  should  be  carried  out  as  nearly  as 
possible.  The  maxim.  Nemo  tenetur  ad  impossibilia,  would 
then  apply.  But  in  this  case  the  words  of  the  statute  are  not 
directory,  but  positive  and  prohibitory.  Very  likely  a  pro- 
vision for  publishing  a  rate  in  places  where  there  is  no  church 

{h]  [Of.  N.  E.  Rail.  Co.  v.  Leadgate  L.  B.  (1870),  L,  R.  5  Q.  B.  157,  161, 
Opckbum,  C-J' 


Digitized  by  Microsoft® 


Wh&re  the  Meaning  is  Plain.  81 

or  chapel  was  omitted  from  these  statutes  through  a  slip,  but 
if  so,  it  is  for  the  Legislature  to  remedy  it"  (i).  And 
North,  J.,  in  the  same  case  said  (p.  51):  "  The  question  being 
whether  the  statute  is  to  be  treated  as  one  in  which  notice  has 
been  deliberately  dispensed  with  or  has  escaped  observation,  I 
come  to  the  conclusion  that  it  has  escaped  observation .  It  is  a 
oasus  omissus,  from  which  no  iaference  can  be  drawn  against 
the  necessity  of  notice." 

(f)  [A  third  consequence  of  this  rule  is  that  the  High  Court  (f)  Courts  will 
at  the  present  day  (;)  declines  to  interfere  for  the  assistance  a^I^ir^^ 
of  persons  who  seek  its  aid  to  relieve  them  against  express  statu-  express 
tory  provisions.  This  was  clearly  pointed  out  bv  Mellish,  L.  J.,  statutory 
in  mwards  v.  EdMords  {l^l&),  2  Ch.  D.  291,  297.  "If,"  P'^°"«'°°«- 
said  he,  "  the  Legislature  says  that  a  deed  shall  be  '  null  and 
void  to  all  intents  and  purposes  whatsoever,'  how  can  a  Court 
of  equity  say  that  in  certain  circumstances  it  shall  be  valid? 
The  Courts  of  equity  have  given  relief  on  equitable  grounds 
from  provisions  in  old  Acts  of  Parliament,  but  this  has  not 
been  done  in  the  case  of  modern  Acts,  which  are  framed  with 
a  view  to  equitable  as  well  as  legal  doctrines."]  "Acts  of 
Parliament,"  said  Holker,  L.J.,  in  Gihhs  v.  Guild  (1882), 
9  Q.  B.  D.  59,  75,  "  axe  omnipotent,  and  are  not  to  be  got  rid 
of  by  declarations  of  Courts  of  law  or  equity."  [In  Curtis  v. 
Perry  (1802),  6  Ves.  739,  the  plaintiffs  prayed  that  certain 
ships  which  stood  registered  in  the  name  of  one  Nantes  should 
be  declajed  to  be  his  separate  property,  although  it  appeared 
that  the  ships  had  always  been  treated  as  part  of  the  property 
of  a  firm  of  which  he  was  a  member.  Lord  Eldon  held  that 
the  plaintiff's  prayer  must  be  complied  with,  because  the  statu- 
tory enactment  was  precise  and  clear  to  the  effect  that  every 
ship  was  to  be  'considered  as  the  property  of  the  person  in  whose 
name  it  stood  registered,  and  that  if  a  transfer  was  made  of 
a  ship,  it  must  be  made  in  a  prescribed  form.  As  the  require- 
ments of  the  Act  had  not  been  complied  with,  the  Court  could 
not  interfere.] 

But  while  Courts  of  justice  cannot  dispense  with  or  override 
the  express  provisions  of  a  statute  by  construing  its  express 
terms  as  subordinate  to  considerations  of  common  law  or 
equity,  there  are  certain  cases  in  which  it  has  been  held — 

(1)  That  people  may  contract  themselves  out  of  rights 
given  them  by  statute,  but  not  in  terms  made  inde- 
feasible Qc); 

(i)  In  Fitmei/  v.  Godfrey  (1870),  L.  R.  9  Eq.  356,  James,  V.-C,  read  the  com- 
mand, as  conditional  on  the  existence  of  a  church  or  chapel. 

(j)  [In  Lmdaay  v.  Jjynch  (1804),  2  Schoales  &  Lefroy  (Ir.),  6,  Lord  Redesdale 
said  that  repeated  attempts  had  been  made  ' '  to  put  a  Court  of  equity  in  such  a 
situation  that,  without  departing  from  its  rules,  it  feels  itself  obliged  to  break 
through  the  statute.  It  iS,  therefore,  absolutely  necessary  to  make  a  stand,  and 
not  carry  the  decisions  further."] 

(S)  Contracting  out  is  forbidden  in  the  case  of  property  tax  (5  &  6  Vict.  c.  35), 

C.  G 
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(2)  That    people    may  contract   not   to   set   up    a   defence 

given  by  statute  (Z); 

(3)  That  a  person  may  waive  or  be  estopped  by  his  con- 

duct from  setting  up  a  defence  given  him  by 
statute  (m). 

There  is  very  little  authority  for  any  of  these  propositions,  and 
it  is  submitted  that  they  are  valid,  if  at  all,  only  in  cases  where 
the  statute  merely  deals  with  procedure  or  gives  a  private  right 
which  may  be  renounced,  and  are  not  applicable  as  against  a 
specific  mandatory  or  declaratory  enactment  (w) . 
29  Chas.  2,  j(.    j^g^g    jjg^^    often  said,  with  reference  to  the  Statute  of 

Frauds,  that  "  Courts  of  equity  will  not  permit  the  statute  to 
be  made  an  instrument  of  fraud."  "  By  this,"  said  Lord 
Selborne  in  Alderson  v.  Maddison  (1883),.  8  App.  Cas.  467, 
474,  "  it  cannot  be  meant  that  equity  will  relieve  against  a 
public  statute  of  general  policy  in  cases  admitted  to  fall  within 
it,  and  I  agree  with  an  observation  made  bv  Cotton,  L.J., 
in  Britain  v.  Bossitef  (1882),  11  Q.  B.  D.  123,  that  this  sum- 
mary way  of  stating  the  principle  (however  true  it  may  be 
when  properly  understood)  is  not  an  adequate  explanation 
either  of  the  precise  grounds  or  of  the  established  limits  of  the 
equitable  doctrine  of  part  performance."  He  went  on  to  point 
out — 

(1)  That  both  at  law  (o)  and  in  equity,  sect.  4  of  the  Statute 

of  Frauds  had  been  held  not  to  avoid  parol  contracts, 
but  only  to  bar  their  remedies,  a  view  to  which  effect 
has  been  given  by  the  Rules  of  Court  requiring  the 
statute  to  be  specially  pleaded;  and 

(2)  That  in  the  decisions  in  equity  resting  upon  part  per- 

formance, the  defendant  is  charged  on  the  equities 
arising  out  of  the  acts  done  in  execution  of  the  con- 
'  tract,  and  not  within  the  meaning  of  the  statute  upon 

the  contract  itself. 

It  is  only  with  reference  to  a  few  statutes  that  attempts  have 
been  made  at  equitable  construction,  and  these  attempts  are 
justifiable  only  so  far  as  they  do  not  contravene  the  old  rule  of 

the  occupier's  right  to  tate  ground  game  (Sherrard  v.  Gaseoigne,  (1900)  2  Q.  B. 
279),  the  landlord's  liability  to  his  tenants  of  certain  classes  of  dwellings  (Housing 
of  the  Working  Classes  Act,  1903  (3  Edw.  7,  e.  39,  s.  12) ),  and  the  compensation 
charge  under  the  Licensing  (Consolidation)  Act,  1910  (10  Edw.  7  &  1  Geo.  5, 
c.  24) ;  and  under  the  Agricultural  Holdings  Act,  1908  (8  Edw.  7,  c.  28,  s.  5). 
deepest,  pp.  241—246,  477. 

il)  See  Wright  v.  Sagnall,  (1900)  2  Q.  B.  240 ;  East  India  Co.  v.  Faul  (1849), 
7  Moore,  P.  C.  85  ;  SwppU  v.  Cann  (1858),  9  Ir.  Ch.  R.  I. 

(m)  WiUon  v.  M'Jntosh,  (1894)  A.  C.  129  ;  Tai/lor  v.  demon  (1844).  11  CI.  & 
F.  610,  643.  In  Maekemie  v.  Lord  Powis  (1737),  7  Brown,  P.  0.  282,  the  H.  L. 
restrained  the  respondent  from  pleading  the  Statute  of  Limitations  in  an  action 
at  law  to  recover  shares  deposited  with  him  in  Prance  by  the  appellant. 

(«)  These  cases  are  distinct  from  those  under  which  the  Courts  do  not  give 
the  benefit  of  certain  statutes  unless  they  are  specially  pleaded.     See  ante,  p.  52^ 

(o)  Crosby  v.  Wadsworth  (1805),  6  East,  602,  611, 
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the  Court  of  Chancery,  which  relieved  from  erroneous  con- 
struction put  upon  statutes  by  Courts  of  law,  only  under  cir- 
cumstances thus  stated  by  Lord  Hardwickc  in  Bassett  v. 
Bassei^  (1744),  3  Atk.  at  p.  206:  "There  are  several  cases 
where,  in  consequence  of  an  Act  of  Parliament,  this  Court 
will  intervene.  As  where  a  new  Act  of  Parliament  is  made 
to  alter  the  law,  and  the  judges  are  formal  in  adhering  to  rules 
of  [the  common]  law,  and  will  not  construe  according  to  the 
words  and  intention  of  the  Act,  there  the  Court  will  take  it 
up  and  will  give  remedy  here,  though  it  is  the  business  of 
judges  to  mould  their  practice  so  as  to  make  it  conformable 
to  the  Legislature." 

(g)  [A  fourth  consequence  of  this  rule  is  that  a  Court  of  (g)  Evasion  of 
law  cannot  interfere  to  prevent  a  mere  evasion  (p)  of  an  Act  *  statute. 
of  Parliament.]  The  word  "evade"  is  ambiguous  and  has 
ordinarily  two  meanings,  one  suggesting  underhand  dealing, 
the  other  intentional  avoidance  of  something  disagreeable  (g) . 
"  A  person  may  go  to  a  solicitor  and  ask  him  how  to  keep  out 
of  aji  Act  of  Parliament — how  to  do  something  which  does 
not  bring  him  within  the  scope  of  it.  That  is  evading  in  one 
sense,  but  there  is  nothing  illegal  in  it.  The  other  is  when  a 
man  goes  to  his  solicitor  and  says  '  tell  me  how  to  escape  from 
the  consequences  of  the  Act  of  Parliament  although  I  am 
brought  within  it.'  That  is  an  act  of  quite  a  different  charac- 
ter (r) .  With  respect  to  an  Act  of  Parliament,  evasion  is 
used  as  meaning  something  which  does  not  amount  to  a  positive 
breach  of,  or  fraud  upon,  the  Act.  "  There  must,  in  every 
law,  be  marginal  cases  which  come  very  near  the  point  at  which 
the  statute  can  be  avoided ;  and  the  persons  intending  to  avoid 
the  operation  of  a  statute  can  always  succeed  by  doing  it 
directly.     If  a  man  with  a  mortal  disease,  although  he  knows 

(p)  "  There  is  always  an  ambiguity,"  said  Lindley,  L.J.,  in  Yorkshire  Rail- 
way Wagon  Co.  v.  Maclure  (1882),  21  Oh.  D.  318,  "  about  the  expression 
'  evading  an  Act  of  Parliament '  ;  in  one  sense  you  cannot  evade  an  Act,  that  is 
to  say,  the  Court  is  bound  so  to  construe  every  Act  as  to  take  care  that  that 
which  is  really  prohibited  may  be  held  void.  On  the  other  hand,  you  may 
avoid  doing  that  which  is  prohibited  by  the  Act,  and  you  do  something  else 
equally  advantageous  to  you  which  is  not  prohibited  by  the  Act."  Again,  in 
Edwards  v.  Sail  (1856),  25  L.  J.  Ch.  8i,  Lord  Cranworth  said  :.  "  I  never  under- 
stood what  is  meant  by  an  evasion  of  an  Act  of  ParKament ;  either  you  are 
within  the  Act  or  you  are  not  within  it ;  if  you  are  not  within  it  you  have  a 
right  to  avoid  it,  to  keep  out  of  the  prohibition."  And  in  Jefferies  v.  Alexander 
(1860),  8  H.  L.  C.  594,  637,  Willes,  J.,  said :  "To  say  that  what  was  done  is 
an  evasion  of  the  law  is  idle,  unless  it  means  that,  though  in  apparent  accordance 
with  it,  it  really  was  in  contravention  of  the  law."  And  see  per  Lord  Camp- 
hell,  at  p.  646.  "The  word  '  evasion,'  "  said  Grove,  J.,  in  Att.-Gen.  v.  Noyes 
(1881),  8  Q.  B.  D.  125,  133,  "  may  mean  either  of  two  things.  It  may  mean  an 
evasion  of  the  Act  by  something  which,  while  it  evades  the  Act,  is  within  the 
sense  of  it,  or  it  may  mean  an  evading  of  the  Act  by  doing  something  to  which 
the  Act  does  not  apply." 

(q)  Simms  v.  Registrar  of  Probates,  (1900)  A.  C.  323,  334,  a  decision  of  the 
Judicial  Committee  on  a  South  Australian  Revenue  Act. 

{r)  BulUvantv.  Att.-Gen.  for  Vieloria,  (1901)  A.  C.  196,  207,  Lord  Lindley,  a 
decision  of  the  H.  L.  on  a  Revenue  Statute  of  Victoria. 
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that  he  cannot  live  six  months,  chooses  to  convey  his  property 
to  hia  heirs  expectant,  he  may  do  so,  and  they  will  pay  no  suc- 
cession duty.  So,  again,  an  old  man  may  do  so.  He  may 
hand  over  his  property  by  a  bond  fide  conveyance "  (s) . 
[Such  a  mode  of-  avoiding  the  effect  of  a  statute  was  described 
by  Grrove,  J.,  in  Bamsden  v.  Lupton  (1873),  L.  E.  9  Q.  B. 
17  at  p.  32,  as  "  getting  away  from  the  remedial  operation 
of  the  statute  while  complying  with  the  words  of  the  statute." 
"  An  Act  evaded  is  not  an  Act  infringed  "  (t),  and  an  arrange- 
ment which  is  designed  "  to  defeat  the  intentions  of  the  Legis- 
lature, and  to  enable  a  person  to  accomplish  indirectly  what 
he  could  not  under  the  Act  in  question  have  done  directly," 
will  not  necessarily  be  held  on  that  account  invalid  by  Courts 
of  law  (m).]  It  has  always  been  the  pride  of  a  competent 
conveyancer  to  be  able,  when  required,  to  drive  a  coach  and 
four,  or  six,  through  any  Act  of  Parliament.  [In  Smale  v. 
Burr  (1872),  L.  R.  8  C.  P.  64,  it  appeared  that  a  bill  of  sale 
had  been  given  by  one  Price  to  the  plaintiff,  but,  instead  of 
registering  it  before  the  expiration  of  the  twenty-one  days 
allowed  for  that  purpose  by  the  Bills  of  Sale  Act,  1854  (17 
&  18  Viet.  c.  36,  rep.),  another  bill  of  sale  was  given  by  Price  to 
the  plaintiff  in  exchange  for  the  first.  This  was  done  fifteen 
or  sixteen  times,  and  ultimately  the  bill  of  sale  last  given  was 
registered  before  the  expiration  of  twenty-one  days  from  the 
day  on  which  it  (the  last  bill)  had  been  given.  The  plaintiff 
then  sued  the  defendant,  who  had  taken  Price's  goods  in  exe- 
cution. The  defence  was  that  the  transaction  was  fraudu- 
lent, and  ought  not  to  be  upheld.  It  was  held,  however,  that, 
notwithstanding  that  the  transaction  was  clearly  of  a  most 
fraudulent  character,  the  requirements  of  the  Act  of  1854  had 
been  complied  with,  and  that  consequently,  although  the  spirit 
of  the  Act  had  been  evaded,  the  bill  of  sale  must  be  held  to  be 
valid.    "  I  should  have  been  extremely  glad,"  said  Denman,  J., 

(*)  Att.-Gen  v.  Noyes  (1881),  8  Q.  B.  D.  125,  137,  Grove,  J.  See  also  per  Jesael, 
M.R.,  at  p.  140. 

(t)  \_Ramsden  v.  Lupton  (1873),  L.  R.  9  Q.  B.  28,  Bramwell,  B.  In  the 
same  case,  at  p.  30,  Keating,  J.,  said:  "If  that  were  the  enactment,  the  Act 
would  have  been  infringed — ^uot  evaded,  hut  infringed,"  &c.  In  Ritchie  v. 
Smith  (1848),  6  0.  B.  462,  Williams,  J.,  describes  an  agreement  as  one  "by 
■which  the  plaintiff  co-operated  with  other  persons  for  the  purpose  of  contravening 
and  evading  the  provisions  of  the  Act,"  using  the  word  "  evade  "  as  synonymous 
with  "infringe"  ;  and  in  Re  Meade  (1876),  3  Ch.  D.  119,  121,  Bacon,  V.-C, 
made  a  similar  use  of  the  word.  The  former  seems  the  accepted  meaning  of 
the  term.] 

(«)  [In  Barton  v.  Muir  (1874),  L.  E.  6  P.  C.  134,  139,  aa  arrangement  which 
was  sought  to  be  enforced  was  described  in  these  words  by  the  Chief  Justice  of 
the  Supreme  Court  of  New  South  Wales,  and  on  that  acooont  set  aside  by  that 
Court ;  but  this  decision  was  reversed  by  the  Judicial  Committee.]  In  Baois  v. 
Stephenson  (1890),  24  Q.  B.  D.  529,  a  deliberate  and  scarcely  disguised  attempt 
to  evade  a  penal  Act  was  held  to  have  succeeded.  See,  too,  Att.-Gen.  v.  Dukeof 
Richmond  and  Gordon,  (1909)  A.  C.  466,  a  decision  on  sect.  7  of  the  Finance  Act, 
1894  (S7  &  68  Vict.  c.  30),  where,  by  use  of  the  Scotch  SJntail  Acts,  the  Tjurden  of 
estate  duty  was  reduced.  ■ 


Digitized  by  Microsoft® 


Where  the  Meaning  is  Plain.  85 

"  if  I  oould  have  found  an  authority  which  would  hava 
enabled  us  to  defeat  this  bill  of  sale.  But  I  find  none."] 
The  Courts  will,  however,  always  examine  into  the  real  nature 
of  the  transaction  by  which  it  is  sought  to  evade  an  Act:  Re 
Watson  (1890),  25  Q.  B.  D.  27.  The  Licensing  Acts  and  the 
Bills  of  Sale  Acts  are  daily  evaded  with  success.  But  this  can 
only  be  effected  by  acts  which  are  clearly  casus  omissi,  having 
regard  to  the  meaning  of  the  enactment  as  ascertained  by  the 
Courts,  and  not  of  course  by  individual  judgment;  for  "  Par- 
liament would  legislate  to  little  purpose,"  said  Lord  Mac- 
naghten  (v),  "  if  the  objects  of  its  care  might  supplement  or 
undo  the  work  of  legislation  by  making  a  definition  clause  of 
their  own.  People  cannot  escape  from  the  obligation  of  a 
statute  by  putting  a  private  interpretation  on  its  language." 

(h)  [As  Abbott,  C.J.,  said  in  Foa  v.  Bishop  of  Chester  Fraud  upon 
(1824),  2  B.  &  C.  635,  655,  it  is  a  "  well-known  principle  of  an  Act. 
law  that  the  provisions  of  an  Act  of  Parliament  shall  not  be 
evaded  by  shift  or  contrivance";  consequently,  as  Lord  Cole- 
ridge said  in  Wright  v.  Davies  (1876),  1  C.  P.  D.  638,  646, 
if  a  contract  is  "  framed  so  as  entirely  to  defeat  the  object 
of  an  Act  of  Parliament,"  such  a  contract,  "  although  not 
within  its  express  prohibition,"  might  very  well  be  held  to 
be  impliedly  forbidden  by  it.  We  accordingly  find  that  a 
Court  of  law  will  not  tolerate  such  an  evasion  of  an  Act  of 
Parliament  as  amounts  to  a  positive  "  fraud  upon  the  Act," 
such  an  evasion  being,  as  Lord  Eldon  described  it  in  Fox  v. 
Bishop  of  Chester  (1829),  1  Dow  &  CI.  (H.  L.)  416,  429, 
"  a  fraud  on  the  law  or  an  insult  to  an  Act  of  Parliament." 
The  expression  "  a  fraud  upon  an  Act "  is  used  with  reference 
to  a  transaction  "  which,"  as  Lord  Coleridge  said  in  Bamsden 
V.  Lupton  (1873),  L.K.  9  Q.  B.  17,  24,  "no  Court  would 
give  effect  to,  because  it  had  no  legal  foundation  from  the 
beginning.  It  is  rather  difficult,"  continued  he,  "  to  put  into 
any  other  form  [of  words]  what  exactly  is  meant  by  an 
arrangement  that  is  a  fraud  upon  an  Act  of  Parliament  of 
this  sort.  I  perfectly  understand  the  expression,  and  it  may 
be  a  very  legitimate  one  to  use  with  regard  to  the  bankruptcy 
laws,  which  are  passed  for  different  purposes,  and  an  attempt 
to  evade  which,  while  complying  with  the  letter  of  the  statute, 
has  been  held  by  the  Courts,  and  has  repeatedly  been  decided 
to  be,  not  a  successful  evasion  of  the  statute,  but  such  a  colour- 
able attempt  to  evade  the  statute  as  the  Court  would  describe 
as  a  fraud  upon  it."]  But  the  phrase  "  fraud  upon  an  Act " 
is  somewhat  unfortunate,  and  [there  is,  as  Turner,  L.J.,  said 
in  AUxamder  v.  Brame  (1855),  7  De  G.  M.  &  G.  525,  539, 
"  perhaps  no  question  of  law  more  difficult  to  determme  than 
the  question,   what  particular  acts,  not  expressly  prohibited, 

{v)  In  Netherteal  Co.  v.  Bourne  (1889),  14  App.  Cas»  228,  247. 
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shall  be  deemed  to  be  void  as  being  against  the  policy  of  a 
statute.  It  is  no  doubt  the  duty  of  the  Courts  so  to  construe 
statutes  as  to  suppress  the  mischief  against  which  they  are 
directed,  and  to  advance  the  remedy  which  they  are  intended  to 
provide;  but  it  is  one  thing  to  construe  the  words  of  a  statute, 
and  another  to  extend  its  operation  beyond  what  the  words  of 
it  express."  This  question  has  often  arisen  in  cases  which 
turned  upon  the  Statutes  of  Mortmain.  "  Prohibitory 
statutes,"  said  Lord  Cranworth  in  Philpott  v.  St.  George's 
Hospital  (1857),  6  H.  L.  C.  338,  348  (a  case  upon  the  Statutes 
of  Mortmain),  "  prevent  you  from  doing  something  which 
formerly  it  was  lawful  for  you  to  do;  and,  whenever  you  find 
that  anything  done  is  substantially  that  which  is  prohibited, 
I  think  it  is  perfectly  open  to  the  Court  to  say  that  it  is  void, 
not  because  it  comes  within  the  spirit  of  the  statute,  or  tends 
to  eSeot  the  object  which  the  statute  meant  to  prohibit,  but 
because  by  reason  of  the  true  construction  of  the  statute  it  is 
the  thing,  or  one  of  the  things,  actually  prohibited."  And 
if  a  statute  has  been  passed  for  some  one  particular  purpose,  a 
Court  of  law  will  not  countenance  any  attempt  which  may  be 
maxie  to  extend  the  operation  of  the  Act  to  something  else 
which  is  quite  foreign  to  its  object  and  beyond  its  scope.  The 
25  &  26  Vict.  Public-Houses  Amendment  (Scotland)  Act,  1862  (x),  gave 
''•  ^^-  magistrates  the  power  to  close   public-houses  "  in   any  par- 

ticular locality  "  before  the  statutory  hour.  In  Macbeth  v. 
Ashl^  (1874),  L.E.  2  H.L.  Sc.  352,  it  was  held  that,  if 
the  magistrates,  under  the  guise  of  exercising  this  power,  were 
to  order  the  public-houses  to  be  closed  earlier,  not  merely  in 
one  paxtioular  locality,  but  in  portion  after  portion  of  the  whole 
district,  until  eventually  all  the  public-houses  in  the  whole 
district  had  been  closed  at  the  earlier  hour,  this  would  be,  as 
Lord  Cairns  said,  "  adopting  a  course  for  the  purpose  of  doing 
what  I  must  describe  as  evading  an  Act  of  Parliament,  and 
your  lordships  would  not  be  prepared  to  sanction,  but  would 
discountenance  and  prevent,  the  exercise  of  a  power  so 
used  "  («/).] 

(»)  Repealed  by  3  Edw.  7,  o.  26. 

(y)  [An  illustration  of  the  way  in  -which  the  intention  of  an  Act  of  Parliament 
may  be  successfully  evaded  without  contravening'  the  letter  of  the  enactment 
was  afforded  by  the  appointment,  in  November,  1871,  of  Sir  Robert  Collier  as  a 
member  of  the  Judicial  Committee.  It  was  enacted  by  34  &  35  Vict.  c.  91,  s.  1 
(now  repealed),  that  Her  Majesty  might,  within  twelve  months  after  the  passing 
of  the  Act,  appoint  four  persons  to  act  as  members  of  the  Judicial  Committee  of 
the  Frivy  Council,  but  that  any  persons  so  appointed  must  be  F-pecially  qualified 
as  follows — that  is  to  say,  must,  at  the  date  of  their  appointment,  be  or  have 
been  judges  of  one  of  Her  Majesty's  Superior  Courts  at  Westminster.  Sir 
Robert  Collier,  who,  at  the  time  of  the  passing  of  the  Act,  was  Attorney- 
General,  was  in  November,  1871,  made  a  judge  of  the  Court  of  Common  Fleas, 
and  one  week  after  his  appointment,  and  without  ever  having  acted  as  judge, 
he  was  appointed  under  the  above-mentioned  Act  as  a  member  of  the  Judicial 
Committee.  It  was  ^olear  that  this  was  a  valid  appointment,  and  no  question 
was  ever  raised  about  it  in  any  Court  of  law,  but  the  Legfislature,  in  passing 
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2 .  [The  rule  that  the  language  used  by  the  Legislature  must  Terms  to  be 
be  construed  in  its  natural  and  ordinary  sense  requires  some  read  in  their 
explanation.  The  sense  must  be  that  which  the  words  used  meaning  at 
ordinarily  bore  at  the  time  when  the  statute  was  passed.]  Said  date  of  pass- 
Lord  Esher,  M.R.,  in  Clerical,  dc.  Assurance  Co.  v.  Carter  ingo*  Act. 
(1889),  22  Q.  B.  D.  444,  448:  "  There  has  been  a  long  dis- 
cussion of  various  puzzling  matters  in  relation  to  the  provi- 
sions of  the  Income  Tax  Acts,  but,  after  all,  we  must  construe 
the  words  of  schedule  D  according  to  the  ordinary  canon  of 
construction;  that  is  to  say,  by  giving  them  their  ordinary 
meaning  in  the  English  language  as  applied  to  such  a  subject- 
matter,  unless  some  gross  and  manifest  absurdity  would  be 
thereby  produced."  [Thus,  the  word  "  marriage,"  as  used  in 
an  English  statute,  means  the  contract  into  which  a  man  and 
womaJi  enter  in  this  country,  and  does  not,  therefore,  include 
polygamy.  "  There  is  no  magic  in  a  name,"  said  Lord  Pen- 
zance (Sir  James  Wilde)  in  Hyde  v.  Hyde  (1866),  L.  R. 
1  P.  &  M.  130,  133  (a  case  in  which  the  validity  of  a  Mormon 
marriage  was  discussed),  "  and  if  the  relation  there  (in  Utah) 
existing  between  a  man  and  a  woman  is  not  the  relation  which 
in  Christendom  we  recognise  and  intend  by  the  words 
'  husband  '  or  '  wife,'  but  another  and  altogether  different  rela- 
tion, the  use  of  a  common  term  to  express  these  two  different 
relations  will  not  make  them  one  and  the  same,  though  it  may 
tend  to  confuse  them  to  a  superficial  observer."]  And  even 
with  reference  to  marriages  contracted  abroad  by  British  sub- 
jects, the  term  means  monogamous  marriages,  whether 
Christian  or  not  (z). 

In  applying  this  rule  to  colonial  statutes  penned  in  English,  Rule  modified 
it  must  be  mcxiified  so  as  to  give  effect  to  any  difference  between  ^^^  colonial 
English  and  colonial  usage  as  to  the  meaning  attached  to  a 
word    or    phrase.      For  the  term    "  marriage "  in  an  Indian 
statute   might  include  polygamous  unions,  having  regard  to 
the  recognition  of  such  unions  in  British  India  (a) . 

Many  terms  are  used  in  United  States  and  colonial  statutes 
in  a  sense  different  from  that  attached  to  them  in  England  (h) . 
And  in  the  construction  of  the  British  North  America  Act,  30  &  31  Vict. 
1867,  some  divergence  has  arisen  between  the  Canadian  Courts  "•  ^• 
and  the  Privy  Council  as  to  what  is  meant  by  "  indirect  taxa- 


the  Act,  cannot  be  supposed  to  have  contemplated  the  use  to  which  it  would 
be  put  by  the  Government.  In  the  House  of  Commons  a  motion  condemning 
the  appointment  was  lost  by  241  to  268  (Hans.  Pari.  Deb.  3rd  ser.  209,  p.  738), 
and  in  the  House  of  Lords  by  87  to  88  (Hans.  3rd  ser.  209,  p.  461).] 

{z,  See  BetheU's  cai-e  (1887),  38  Ch.  D.  220,  Stirling,  J. ;  Brinkley  v.  Att.- 
Gen.  (1890),  15  P.  D.  76,  Hairnen,  P.  In  old  Acts  about  India  "British 
subjects"  seems  to  be  taken  as  meaning  "European  British  subjects"-  see 
Ilbert,  Govt,  of  India  (2nd  ed.;,  199,  206,  256. 

(a)  See  Feterswald  v.  BartUy  (1904),  1_  Australia,  C.  L.  R.  497,  as  to  the 
meaning  pf  "duties  of  excise  "  in  Australia. 

(*)  See  Belly.  MasUr  in  Equity  (1877),  2  App.  Cas.  660,  568. 
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tion "  (c).  •  Where  the  colonial  statute  is  penned  in  French 
or  Dutch  as  the  sole  or  concurrent  language  of  legislation,  it 
must  be  read  by  reference  to  the  colonial  dialect  of  those 
languages,  and  not  to  the  mother  tongue,  in  the  case  of  any 
divergence  between  the  two. 

exposuio™"""  ^^^  ^^^^  ^  ^  Gontemporanea  expositio  was  first  laid  down 
by  Coke  (2  Inst.  ed.  Thomas,  p.  2,  n.  (1) ),  in  speaking  of 
Magna  Charta,  in  the  following  terms: — "  This  and  the  like 
were  the  forms  of  ancient  Acts  and  graunts,  and  the  ancient 
Acts  and  graunts  must  be  construed  and  taken  as  the  law  was 
holden  at  that  time  when  they  were  made."  The  earlier 
statutes  were  in  the  form  of  charters,  and  no  difference  was 
at  first  made  between,  the  construction  of  a  statute  and  that  of 
any  other  instrument  {d).  Coke's  rule  has  been  adopted  by 
the  English  Courts,  and  for  modern  use  is  best  expressed  by 
Lord  Esher  in  Sharpe  v.  Wakefield  (1888),  22  Q.  B.  D.  241: 
"  The  words  of  a  statute  must  be  construed  as  they  would 
have  been  the  day  after  the  statute  was  passed,  unless  same 
subsequent  Act  ha^  declared  that  some  other  construction,  is 
to  be  adopted  or  has  altered  the  previous  statute  "  (e) . 

["  It  has  often  been  held,"  said  Lord  Cranworth  in  the 
Montrose  Pe&rage  Claim  (1853),  1  Macq.  H.  L.  (Sc.)  401, 
406,  "  and  not  unwisely  or  improperly,  that  the  construction 
of  very  ancient  statutes  may  be  elucidated  by  what  in  the 
language  of  the  Courts  is  called  contemporanea  expositio  (/); 
that  is,  seeing  how  they  were  understood  ^at  the  time  [they 
were  passed]."  "In  construing  ancient  statutes,"  said  Law- 
rence, J.,  in  Wilson  v.  Knubley  (1806),  7  East,  128,  136, 
"  attention  is  always  to  be  paid  to  the  language  of  the  times. 
The  statute  of  4  Edw.  3  (c.  7)  speaks  of  a  trespass  as  of  a 
wrong  generally,  and  when  it  enacts  that  executors  shall  have 
an  action  against  the  trespassers,  it  means  thereby  against 
wrongdoers  -generally."  In  Smith  v.  lAndo  (1858),  27 
L.  J.  C.  P.  200,  Byles,  J.,  said  as  to  6  Anne,  o.  16  (5  Anne, 
0.  14,  Euffhead),  "  That  statute  was  passed  150  years  ago. 
Therefore,  we  must  resort  to  the  contemporaneous  exposition 
of  the  words."]  Contempor<mea  expositio  ought  rarely,  if 
ever,  to  be  applied  to  modern  Acts.  In  Trustees  of  Clyde 
Navigation  v.  Laird  (1883,  8  App.  Cas.  658,  673),  Lord 
Watson  said:  "  Such  usage  as  has  in  this  case  been  termed 
oontempor<mea  expositio  is  of  no  value  in  construing  a  British 


See  Pigeon  v.  Recorder's  Court  (1890),  17  Canada,  495,  503. 
Pari.  Pap.  1875— C— 208,  p.  84.      Vide  supra,  pp.  4,  9. 
{«)'  See  Emnturel  v.  Evanlurel  (No.  1)  (1869),  L.  R.  2  P.  C.  462,  488  ;  and 
as  to  the  United  States,  Stuart  v.  Laird  (1803),  1  Oranch  (U.  S.),  299  ;   U.  S.  v. 
Dickson  (1841),  15  Peters.  141, 161  ;  Greely  v.  Tlmmpson  (1850),  10  Howard (U.  S.), 
226. 

(/)  See  also  McWilUam  v.  Adams  (1861),  1  Macq.  H.  L.  (So.)  120;  Graham 
V.  Irving  (1899),  2  Praser  (So.),  29,  36,  36. 
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statute  of  the  year  1858."  He  also  said,  at  p.  673  (g) :  "Where 
there  are  ambiguous  expressions  in  an  Act  passed  one  or  two 
centuries  ago,  it  may  be  legitimate  to  refer  to  the  construction 
put  upon  these  expressions  through  a  long  course  of  years  by 
the  unanimous  consent  of  all  parties  interested,  as  evidencing 
what  must  presumably  have  been  the  contention  of  the  legis- 
lation at  that  remote  period.  But  I  feel  bound  to  construe  a 
recent  statute  according  to  its  own  terms  when  these  are 
brought  into  controversy,  and  not  according  to  the  views  which 
interested  parties  may  hitherto  have  taken.  When  there  are 
ambiguous  expressions  in  an  Act  passed  one  or  two  centuries 
ago,  it  may  be  legitimate  to  refer  to  the  construction  put  upon 
these  expressions  throughout  a  long  course  of  years,  by  the 
unaaimous  consent  of  all  persons  interested,  as  evidencing  what 
must  presumably  have  been  the  intention  of  the  Legislature 
at  that  remote  period.  But  I  feel  bound  to  construe  a  recent 
statute  according  to.  its  own  terms,  when  these  are  brought 
into  controversy,  and  not  according  to  the  views  which  inter- 
ested parties  may  have  hitherto  taken  "  (h),  and  in  Assheton 
Smithy.  Owen,  (1906)  1  Ch.  179,  213,  Cozens-Hardy,  L.J., 
said:  "I  do  not  think  that  the  doctrine  of  contemporanea 
expositio  can  be  applied  in  construing  Acts  which  are  com- 
paratively modern,"  and  the  Court  declined  to  apply  the  rule 
to  the  interpretation  of  local  Acts  of  1793  and  1800.  In 
OMson's  ease,  (1891)  1  Q.  B.  485,  489,  in  dealing  with  the 
interpretation  of  sect.  39  of  the  Pawnbrokers  Act,  1872,  35  &  36  Vict. 
Stephen,  J.,  said:  "What  weighs  with  me  very  greatly  in  "•  ^^■ 
coming  to  the  present  conclusion  is  the  practice  of  the  Inland 
Revenue  Commissioners  for  the  past  sixteen  years.  So  long 
ago  as  1874  this  very  point  was  decided  by  Sir  Thomas  Henry, 
for  whose  decisions  we  all  have  very  great  respect;  and  the 
leafit  that  can  be  said  with  regard  to  the  case  before  him  is 
that  he  pointedly  called  the  attention  of  the  commissioners 
to  the  case — the  learned  magistrate  having  offered  to  state  a 
case — an  offer  refused  by  the  commissioners,  who  by  their 
refusal  must  be  taken  to  have  acquiesced  in  the  decision .  That 
is  a  very  strong  contemporaneous  exposition  of  the  meaning 
of  the  Act."  This  decision  is  rendered  of  doubtful  authority 
by  the  observations  of  Lord  Watson  (quoted  supra),  and  has 


(?)  Cf.  N.  E.  Bail.  Co.  v.  Lord  Saatings,  (1900)  A.  C.  260,  269,  Lord  Davey ; 
Goldsmiths'  Go.  v.  Wyatt,  (1907)  1  K.  B.  95,  107. 

(A)  [The  case  of  Aerated  Bread  Co.  v.  Gregg  (1873),  L.  B.  8  Q.  B.  355,  is 
apparently  but  not  really  inconsistent  with  this  ruling.  That  case  turned 
on  the  meaning  of  the  term  "fancy  bread"  in  sect.  4  of  the  Bread  Act,  1836 
(6  &  7  Will.  4,  o.  37).  Blackburn,  J.,  said :  "  My  opinion  is  that  by  the 
proviso  the  Legislature  meant  to  except  such  bread  as,  at  the  time  the  Legis- 
lature passed  this  Act,  was  sold  under  the  denomination  of  '  French  or  fancy 
bread.' "]  But  this  opinion  was  not  intended  to  accept  as  contemporanea 
expositio  a  mistaken  idea  as  to  what  the  words  meant  in  1836». 
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been  discu&sed  and  explained  arid  perhaps  overruled  in  Expm-te 
Silvester,  (1907)  1  K.  B.  108,  and  Goldsmiths'  Co.  v.  Wpatt, 
(1907)  1  K.  B.  95,  107.  It  is  necessary  to  guard  against  con- 
tusing oontemporamea  expositio  as  applied  to  a  statute,  with 
the  treatment  of  long  usage  as  proof  of  a  legal  right  under 
an  ambiguous  or  lost  grant  («). 

A  slight  confusion  also  arises  in  the  application  of  the  rule 
as  to  contemporanea  expositio.    It  is  the  business  of  the  judges 
to  find  out  the  contemporary  meaning  of  the  terms  used  in 
the    statute.      For    this   purpose    they  may  have  recourse  to 
contemporary  exposition,  but  that  exposition  is  not  of  neces- 
sity   conclusive    upon    them.       If     ancient   error    is    clearly 
proved,  it  acquires  no  prescription  to  pass  as  right  in  the  con- 
MtoTt  ™'^  struction  of  statutes.     With  reference  to  contracts,  it  appears 
Midcontea^t^s    ^  ^  established  that  communis  error  facit  jus.    Lord  Her- 
■  schell  so  held  in  Tancred  v.  Steel  Co.  of  Scotland  (1889),  15 
App.  Cas.  125,  141,  saying,  "  I  think  that  that  doctrine  having 
been  laid  down  so  long  ago,  whether  it  rests  upon  any  sound 
basis  on  not,  it  would  be  most  improper  to  depart  from  it  now, 
because  one  would  be  really   altering   the   law   between   the 
parties."     This  rule  of  interpretation  is 'not  of  recent  origin. 
In   Amhurst  v.    Shynner  (1810),  12  East,  263,  269,  which 
turned  on  the  meaning  of  an  Annuity  Act  (17  Geo.  3,  c.  26, 
s.  8),  Lord  EUenborough,  C.J.,  said:  "The  case  of  Shrapnel 
V.  Vernon  (1787,  2  Bro.  Ch.  Cas.  268),  establishes  that  there 
is  no  difference  between  legal  and  equitable    estates    in   the 
construction  of  the  clause  of  the  Act.     If  that  case  were  well 
decided  it  makes  an  end  of  this  question.    Now,  upon  the  only 
occasion   pointed    out  where  it   has    been   drawn   under  con- 
sideration, which  was  before  this  Court,  in  Halsey  v.  Hales 
(1797,  7  T.  E,.  194),  it  seems  to  be  affirmed  by  the  judgment 
of  Lord  Kenyon.     That,  then,  is  an  authority  sufficient   to 
govern  this  case;  and  after  so  many  years  have  elapsed  since, 
and  when  many  other  annuitants  may  have  acted  on  the  faith 
of  it,  we  ought  to  see  very  clearly  that  it  was  a  wrong  construc- 
tion pf  the  Act  before  we  overturn  it."     And  Le  Blanc,  J., 
said  (p.  271):   "  When,  therefore,  a  construction  has  been  put 
upon  a  modern  Act  of  Parliament  within  eleven  years  after 
the  passing  of  it,  and  persons  have  acted  upon  the  faith  of 
it,  and  when  that  decision  has  been  recognised  ten  years  after- 
wards, we  must  now  consider  ourselves  bound  by  it."    It  has 
indeed  been  contended  that  an  erroneous  but  well-established 
construction  of  a  statute,  reached  when  or  soon  after  the  Act 
came  into  force,  is  conclusive  even  upon  the  highest  Courts. 
But  this  is  not  so.    In  Hamilton  v.  Baker  (1889),  14  App.  Cas. 

(«)  See  Van  Diemen's  Land  Co.  v.  Table  Cape  Marine  Board,  (1906)  A.  ,0.  92, 
98;  Asfheton  Smith  v.  Owen,  (1906)  1  Ch.  179,  207,  Vaughan  Williams,  L.J. ; 
affirmed  (1907)  A.  0.  124. 
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209,  221,  Lord  Macnaghten  said:  "The  respondent  contends 
that  the  decision  was  right,  but,  whether  it  was  right  or  not, 
he  contends  that  it  was  too  late  even  for  this  House  to  inter- 
fere. I  am  sensible  pf  the  inconvenience  of  disturbing  a  course 
of  practice  which  has  continued  unchallenged  for  such  a 
length  of  time  [since  1865],  and  which  has  been  sanctioned 
by  such  high  authority.  But  if  it  is  really  founded  upon  an 
erroneous  construction  of  an  Act  of  Parliament,  there  is  no 
principle  which  precludes  your  lordships  from  correcting  the 
error.  To  hold  that  the  matter  is  not  open  to  review  would 
be  to  give  the  effect  of  legislation  to  a  decision  contrary  to 
the  intention  of  the  Legislature,  merely  because  it  has 
happened,  for  some  reason  or  another,  to  remain  unchallenged 
for  a  certain  length  of  time."  This  constitutes  a  judicial 
approval  of  the  opinion  of  Sir  Howard  Blphinstone,  that  "  if 
the  words  of  a  statute  are  clear,  an  interpretation  which  con- 
tradicts them  cannot  be  supported  on  the  ground  of  usage"  (&). 
And  this  view  was  adopted  by  the  House  of  Lords  in  N.  E.  R. 
V.  Lord  Hastings,  (1900)  A.  C.  260,  where  it  was  decided 
that  an  instrument  must  be  construed  according  to  its  plain 
and  unambiguous  meaning,  and  not  according  to  a  construction 
said  to  have  been  put  upon  it  by  the  parties  for  forty  years. 
It  has  also  been  adopted  in  Canada  as  to  a  series  of  decisions 
by  the  Courts  of  New  Brunswick  and  Nova  Scotia  on  the 
Statute  of  Limitations,  21  Jac.  1,  c.  16,  which  formed  part 
of  the  original  law  of  those  parts  of  the  Dominion  whose  law 
is  derived  from  England  (I) . 

In  West  Ham  Union  v.  Edmonton  Union,  (1908)  A.  C. 
1,  4,  Lord  Loreburn,  L.C.,  said:  "Great  importance  is  to  be 
attached  to  old  authorities  on  the  strength  of  which  many 
transactions  may  have  been  adjusted  and  rights  determined. 
But  where  they  are  plainly  wrong,  and  especially  where  the 
subsequent  course  of  judicial  decisions  has  disclosed  the  weak- 
ness in  the  reasoning  on  which  they  were  based,  and  practical 
injustice  is  the  consequence  that  must  flow  from  them,  I  con- 
sider it  is  the  duty  of  the  House  ;to  overrule  them,  if  it  has 
not  lost  the  right  to  do  so  by  expressly  affirming  them  "  (m).  •  - 

But  if  a  decision  is  old  enough  it  stands  a  good  chance  of  Old  decisions, 
acceptance  even  by  the  highest  Courts.     Speaking  of  Bill  v. 
Bament  (1841),  9  M.  &  W.  36,  a  decision  upon  sect.  4  of  the 

(k)  On  Interpretation  of  Deeds,  p.  68,  citing  Sheppmrd  v.  Goanold  (1672), 
Vanghan,  159,  169 ;  Jhmbar  {Magistrates  of)  v.  Eoxburghe  {Duchess  of)  (1835), 
3  CI.  &  F.  335  ;  6  Eng.  Eep.  1462  ;  Att.-Gen.  v.  Soehesler  (1854),  5  De  G.  M.  & 
Gr.  797. 

'{I)  Maddison  v.I!mmerson{190i),  34  Canada  553,  567,  Nesbitt,  J.,  affd.  (1906) 

A.  C.  569. 

(»»)  In  this  case  the  House  overruled  S.  v.  Tipton  (1843),  3  Q.  B.  215,  in 
which  a  very  narrow  construction  had  been  put  on  a  Poor  Law  Act  (13  &  14 
Car.  2,  0.  12).  In  Dorking  Union  v.  St.  Saviour's  Union,  (1898)  1  Q.  B.  596,  the 
C.  A.  had  felt  constrained  to  follow  £.  v.  Tipton. 
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Statute  of  Frauds,  Lord  Eshersaid  (w):  "  That  case  has  never 
been  overruled,  but  has  been  mentioned  in  subsequent  cases 
as  having  been  accepted,  and  it  would  be  wrong  that  we  should 
now  difier  from  it."  And  Bowen,  L.J.,  added  (o):  "  There 
is  thus  distinct  authority,  forty-seven  years  old,  and,  so  far 
as  I  know,  not  questioned,  but  acted  on  and  treated  as 
binding  ;  and  though  it  may  appear  a  technical  point,  I 
should  hesitate  to  do  anything  to  disturb  a  rule  laid  down 
about  the  Statute  of  Frauds,  and  acted  upon  for  so  long." 
And  in  Morgan  v.  Fear,  (1907)  A.  C.  425,  429,  the  House  of 
Lords  accepted  an  interpretation  put  on  sect.  3  of  the  Pre- 
scription Act,  1833,  in  Frewen  v.  Phillips  (1861),  11  C.  B. 
N.  S.  449,  and  accepted  in  Mitchell  v.  Ocmtrdl  (1887),  37 
Ch.  D.  56,  considering  that  after  forty-six  years'  acceptance 
the  rule  should  not  be  disturbed  (p) . 

Courts  of  justice  have  always  in  the  past  paid  great  regard 
to  the  uniform  opinion  and  practice  of  eminent  conveyancers, 
which,  as  said  by  James,  L.J.,  in  Re  Ford  and  Hill  (1879), 
10  Ch.  D.  365,  370,  "is  to  be  looked  upon  as  part  of  ,the 
common  law"  {q);  and  in  Bassett  v.  Bassett  (1744),  3  Atk. 
206,  208,  Lord  Hardwicke  gave  as  one  of  his  reasons  for  a 
particular  construction  of  10  Will.  3,  c.  22  (10  &  11  Will.  3. 
c.  16,  Ruffhead),  that  before  the  passing  of  the  Act  the  con- 
stant method  of  all  skilful  conveyancers  was  to  insert  a 
limitation  to  preserve  contingent  remainders  to  posthumous 
children,  and  that  ever  since  the  Act  they  had  omitted  the 
clause,  which  the  Chancellor  regarded  as  a  strong  circumstance 
to  show  the  uniform  opinion  of  eminent  conveyancers  that  the 
statute  gave  to  the  posthumous  heir,  not  only  the  estate  of 
his  ancestor,  but  the  intermediate  profits  between  the  death 
of  the  ancestor  and  the  birth  of  the  heir.  And  when  a  con- 
struction in  conveyancing  law  has  become  locally  settled,  e.g., 
in  Scotland  (r),  or  a  British  possession  (s),  the  House  of  Lords 
and  the  Judicial  Committee  will  not  reject  it  by  reference  to 
ideas  or  conceptions  prevailing  in  England  and  foreign  to  and 
subversive  of  the  foreign  interpretation  (t). 

In  the  United  States  the  rule  is  thus  stated:  "  In  all  cases 
of  ambiguity  in  an  enactment,  the  contemporaneous  construc- 
tion, not  only  of  the  Courts,  but  of  the  departments,  and  even 
of  the  officials  whose  duty  it  is  to  carry  the  law  into  effect, 

(»)    lueas  V.  Dixon  (1889),  22  Q.  B.  D.  357,  359. 

(o)  Z.  c.  at  p.  362. 

\p)  See  per  Lord  Rotertson,  p.  429  ;  and  Cohen  v.  Bayley,  Worthington,  (1908) 
A.  C.  97,  99. 

(j)  But  the  practice  to  te  authoritative  must  be  settled  and  uniform,  and 
apparently  also  of  old  standing  :  see  Ee  Ford  and  Mill,  ubi  sup.  ;  Elphinstone  on 
Deeds,  639. 

(r)  Kirkpatriek'a  Trustees  v.  Kirkpatrick  (1874),  1  Eettie,  H.  L.  (So.)  37, 
Lord  Cairns. 

(»)  Natal  Bank  v.  Rood,  (1910)  A.  C.  670. 

(*)  lb.  /Judicial  Committee,  per  Lord  Shaw. 
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is  controlling"  (u).  This  accords  with  the  view  expressed  by 
liord  Macnaghten  in  Income  Tax  Commissioners  v.  Pemsel, 
(1891)  A.  C.  531,  590.  But  a  construction  of  a  doubtful  or 
ambiguous  statute  by  the  executive  department  charged  with 
its  execution,  in  order  to  be  binding  on  the  Courts,  must  be 
long  continued  and  unbroken  (x) .  And  where  a  statute  is  free 
from  all  ambiguity,  its  letter  is  not  to  be  disregarded  in  favour 
of  a  presumption  as  to  the  policy  of  the  Government,  even  on 
proof  of  the  settled  practice  of  the  department  of  State  charged 
with  its  administration  {y). 

3 .  [We  find  it  sometimes  assumed  that  the  real  meaning  of  a  Primary 
statute  may  be  arrived  at  by  construing  it  according  to  its  meaning  not 
"  grammatical  "  construction.  Thus  in  Att.-Gen.  v.  Loclcwood  parliamentary 
(1842),  9  M.  &  W.  378,  398,  Alderson,  B.,  said:  "The  rule  sense, 
of  law  upon  the  construction  of  all  statutes  is  to  construe  them 
according  to  the  plain,  literal,  and  grammatical  meaning  of  the 
words."  But  besides  the  fact  that  "  the  language  of  statutes 
is  not  always  that  which  a  rigid  grammarian  would  use  "  (z), 
it  must  be  borne  in  mind  that  a  statute  consists  of  two  parts, 
the  letter  and  the  sense.  "  It  is  not  the  words  of  the  law," 
said  Plowden,  p.  465,  "  but  the  internal  sense  of  it  that  makes 
the  law,  and  our  law  (like  all  other)  consists  of  two  parts — 
viz.,  of  body  and  soul;  the  letter  of  the  law  is  the  body  of  the 
law,  and  the  sense  and  reason  of  the  law  is  the  soul  of  the  law — 
quia  ratio  legis  est  anima  legis"  Therefore,  as  Pollock,  C.B., 
points  out  in  Waugh  v.  Middletm  (1853),  8  Ex.  352,  356, 
it  is  by  no  means  clear  that,  "  if  it  were  laid  down  as  a  general 
rule  that  the  grammatical  construction  of  a  clause  shall  pre- 
vail over  its  legal  construction,  a  more  certain  rule  would  be 
arrived  at  than  if  it  were  laid  down  that  its  legal  meaning 
shall  prevail  over  its  grammatical  construction."  "  In  my 
opinion,"  continued  Pollock,  C.B.,  "grammatical  and  philo- 
logical disputes  (in  fact,  all  that  belongs  to  the  history  of 
language)  are  as  obscure  and  lead  to  as  many  doubts  and  con- 
tentions as  any  question  of  law;  and  I  do  not,  therefore,  feel 
sure  that  the  rule,  much  as  it  has  been  commended,  is  on  all 
occasions  a  sure  and  certain  guide.  It  must,-  however,  be 
conceded  that  where  the  grammatical  construction  is  clear  and 
manifest  and  without  doubt,  that  construction  ought  to  pre- 
vail, unless  there  be  some  strong  and  obvious  reason  to  the 
contrary.  But  the  rule  adverted  to  is  subject  to  this  condition, 
that  however  plain  the  apparent  grammatical  construction  of  a 
sentence  may  be,  if  it  be  properly  clear  from  the  contents  of  the 

(id  SchelVs  Exors.  v.  Faiiche  (1890),  138  IT.  S.  562,  672,  Brown,  J. 

(x)  Merrit  v.  Cameron  (1890),  137  U.  S.  542,  552,  Lamar,  J.  Cf.  U.  S.  t. 
Alabama  G.  S.  Sail.  Co.  (1891),  142  II.  S.  615. 

(y)  St.  Faul,  MimeapolU,  #c.  Co.  v.  Fhelps  (1890),  138  U.  S.  528,  533, 
Lamar.  J. 

(z)  Lyons  v,  Tucker  (1880),  6  Q.  B.  P,  660,  664,  Grove,  J. 
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same  document  that  the  apparent  grammatical  construction 
cannot  be  the  true  one,  then  that  which,  upon  the  whole,  is 
the  true  meaning  shall  prevail,  in  spite  of  the  grammatical 
construction  of  a  particular  part  of  it."]  This  rule  was  perhaps 
better  stated  by  an  Irish  judge.  Burton,  J.,  in  Warburton  v. 
Loveland  (1828),  1  Hud.  &  Bro.  632,  648  (a),  in  terms  quoted 
with  approval  by  Lord  Fitzgerald  in  Bradlaugh  v.  Clarice 
(1883),  8  App.  Gas.  354,  384— viz.,  "  I  apprehend  it  is  a  rule 
in  the  construction  of  statutes  that  in  the  first  instance  the 
grammatical  sense  of  the  words  is  to  be  adhered  to.  If  that 
is  contrary  to,  or  inconsistent  with,  any  expressed  intention  or 
declared  purpose  of  the  statutes,  or  if  it  would  involve  any 
absurdity,  repugnance,  or  inconsistency,  the  grammatical  sense 
must  then  be  modified,  extended,  or  abridged,  so  far  as  to 
avoid  such  an  inconvenience,  but  no  further."  And  substan- 
tially the  same  opinion  is  thus  expressed  by  Lord  Selborne: 
"  The  mere  literal  construction  of  a  statute  ought  not  to  prevail 
if  it  is  opposed  to  the  intentions  of  the  Legislature  as  apparent 
by  the  statute,  and  if  the  words  are  sufficiently  flexible  to  admit 
of  some  other  construction  by  which  that  intention  can  be  better 
effectuated  "  (6). 

The  canon  as  to  departure  from  the  grammatical  meaning 
is  thus  stated  by  Lord  Blackburn  in  Caledonicm  Bail.  Co.  v. 
North  British  Rail.  Co.  (1881),  6  App.  Gas.  114, 131:  "  There 
is  not  much  doubt  about  the  general  principle  of  construction. 
Lord  Wensleydale  used  to  enunciate  (I  have  heard  him  many 
and  many  a  time)  that  which  he  called  the  golden  rule  for 
construing  all  written  engagements.  I  find  that  he  stated  it 
very  clearly  and  accurately  in  Grey  v.  Pearson  (c)  in  the 
following  terms :  '  I  have  been  long  and  deeply  impressed  with 
the  wisdom  of  the  rule,  now,  I  believe,  universally  adopted 
— at  least  in  the  Gourts  of  law  in  Westminster  Hall— Ihat  in 
construing  wills,  and  indeed  statutes  and  all  written  instru- 
ments, the  grammatical  and  ordinary  sense  of  the  words  is  to 
be  adhered  to,  unless  that  would  lead  to  some  absurdity,  or 
some  repugnance  or  inconsistency  with  the  rest  of  the  instru- 
ment, in  which  case  the  grammatical  and  ordinary  sense  of 
the  words  may  be  modified  so  as  to  avoid  the  absurdity  and 
inconsistency,  but  no  further.'  I  agree  in  that  completely, 
but  in  the  cases  in  which  there  is  a  real  difficulty  this  [rule  of 
construction]  does  not  help  us  much,  because  the  cases  in  which 
there  is  a  real  difficulty  are  those  in  which  there  is  a  contro- 

(a)  See  also  Abbot  v.  MiddleUn  (18-58),  7  H.  L.  C.  115,  Lord  Wendeydaae; 
Thellmaon-v.  Lord Rendlesham  (1858),  7  H.  L.  C.  519. 

{b)  Caledonian  Rail.  Co.  v.  N'orth  British  Sail.  Co.  (1881),  6  App.  Cas.  114, 
122.  Cf.  N.  E.  R.  T.  lord  Eastings,  (1900)  A.  C.  260,  267,  Lord  Davey.  For 
an  application  of  this  canon  to  24  &  25  Viet  o.  109,  s.  21,  8ee  Ruther  v.  Harris 
(1875),  1  Ex.  D.  97,  Grove,  J.  . 

(c)  (1857),  6  H.  L.  C.  61,  106.  [See  also  R.  v,  Banbury  (1834),  1  A,  &  E, 
J36,  142.] 
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versy  as  to  what  the  grammatical  and  ordinary  sense  of  the 
words  used  with  reference  to  the  subject-matter  is.  To  one 
mind  it  may  appear  that  the  most  that  can  be  said  is  that  the 
sense  may  be  what  is  contended  by  the  other  side,  and  that  the 
inconsistency  and  repugnancy  is  very  great,  that  you  should 
make  a  great  stretch  to  avoid  such  absurdity,  and  that  what 
is  required  to  avoid  it  is  a  very  little  stretch  or  none  at  all. 
To  another  mind  it  may  appear  that  the  words  are  perfectly 
clear — that  they  can  bear  no  other"  meaning  .'at  all,  and  that  to 
substitute  any  other  meaning  would  be  not  to  interpret  the 
words  used,  but  to  make  an  instrument  for  the  parties — and 
that  the  supposed  inconsistency  or  repugnancy  is  perhaps  a 
hardship — a  thing  which  perhaps  it  would  have  been  better  to 
have  avoided,  but  which  we  have  no  power  to  deal  with."  In 
Richards  v.  McBride  (1881),  8  Q.  B.  D.  119,  123,  Grove,  J., 
said:  "  I  even  doubt  whether,  if  there  were  words  in  the  Act 
tending  strongly  the  other  way,  I  could  pass  from  the  plain 
grammatical  construction  of  the  phrase  in  question.  The  onus 
of  showing  that  the  words  do  not  mean  what  they  say  lies 
heavily  on  the  party  who  alleges  it.  He  must,  as  Parke,  B., 
said  in  Becke  v.  Smith  (d),  advance  something  which  clearly 
shows  that  the  grammatical  construction  would  be  repugnant  to 
the  intention  of  the  Act  or  lead  to  some  manifest  absurdity." 
And  in  The  Duke  of  Bucdeuch  (1889),  15  P.  D.  86,  Lindley, 
L.J.,  put  the  rule  thus:  "  You  are  not  so  to  construe  the  Act 
of  Parliament  as  to  reduce  it  to  rank  absurdity.  You  are  not 
to  attribute  to  general  language  used  by  the  Legislature  in  this 
case,  any  more  than  in  any  other  case,  a  meaning  which  would 
not  carry  out  its  object,  but  produce  consequences  which,  to  the 
ordinary  intelligence,  are  absurd.  You  must  give  it  such  a 
meaning  as"wiU  carry  out  its  objects." 

The  same  canon  of  construction  also  applies  to  rules  made  by 
authority  of  the  Legislature.  In  a  recent  case,  with  reference 
to  the  rules  for  preventing  collision  at  sea,  it  was  laid  down  in 
the  Privy  Council  that  "  we  must  construe  the  rule  (one  made 
under  statutory  authority)  as  nearly  as  possible  literally;  we 
must  construe  it  eis  strictly  as  it  will  bear,  so  as  not  to  lead  to 
the  absurdities  which  have  been  pointed  out;  short  of  that  it 
must  be  construed  to  its  full  context"  (e). 

4.  It  is  clear  that  ["if,"  as  Jervis,  C.J.,  said  in  Ahl&y  v.  Rule  as  to 
Bah  (1851),  20  L.  J.  C.  P.  233,  235,  "  the  precise  words  used  foUowing 
are  plain  and  unambiguous,  we  are  bound  to  construe  them  ^ot^aiw^"^ 
in  their  ordinary  sense,  even  though  it  does  lead  to  an  ab-  to  produce 
surdity  or   manifest  injustice.     Words  may  be  modified    or  manifest 
varied  where  their  import  is  doubtful  or  obscure,  but  we  assume  |„ta[ty?pd'. 

(d)  (1836),  2  M.  &  W.  191,  196.  .  ■  , 

(«)  The  Fanny  M.  Oarvill  (1S75),  13  App.  Cas.  456,  n.  (J.  0.),  approved  lu 
Pf  CflamoTfamhire  (1888),  13  App.  Cas.  454  (H.L.). 
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pableinjus-  the  functions  of  legislators  -when  "we  depart  from  the  ordinary 
inconvenience  "^^^iiig  of  tlie  precise  words  Used,  merely  because  we  see,  or 
or  anomaly,  fancv  We  See,  an  absurdity  or  manifest  injustice  from  an  ad- 
herence to  their  literal  meaning."]  And  in  Simms  v.  Regis- 
trar of  Probates,  (1900)  A.  C.  323,  335,  Lord  Hobhouse, 
speaking  for  the  Judicial  Committee,  said:  "  Where  there  are 
two  meanings,  each  adequately  satisfying  the  meaning  (of  a 
statute),  and  great  harshness  is  produced  by  one  of  them,  that 
has  a  legitimate  influence  in  inclining  the  mind  to  the  other 
...  it  is  more  probable  that  the  Legislature  should  have 
used  the  word  ('  evade ')  in  that  interpretation  which  least 
offends  our  sense  of  justice"  (/).  In  B.  v.  Tonbridge  Over- 
seers (1884),  13  Q.  B.D.  342,  Brett,  L.J.,  said:  "If  the 
inconvenience  is  not  only  great,  but  what  I  may  call  an  absurd 
ineonvenience,  by  reaxiing  an  enactment  in  its  ordinary  sense, 
whereas  if  you  read  it  in  a  manner  in  which  it  is  capablie, 
though  not  its  ordinary  sense,  there  would  not  be  any  incon- 
venience at  all :  there  would  be  reason  why  you  should  not  read 
it  according  to  its  ordinary  grammatical  meaning."  There- 
fore, if  a  too  literal  adherence  to  the  words  of  the  enactment 
appears  to  produce  an  absurdity  or  an  injustice,  it  will  be 
the  duty  of  a  court  of  construction  to  consider  the  state  of  the 
law  at  the  time  the  Act  was  passed  (g),  with  a  view  to  ascer- 
taining whether  the  language  of  the  enactment  is  capable  of 
any  other  fair  interpretation  (h),  or  whether  it  may  not  be 
desirable  to  put  upon  the  language  used  a  secondary  (i)  or 
restricted  (k)  meaning,  or  perhaps  to  adopt  a  construction  not 
quite  strictly  grammatical  (I).  ["  The  general  rule,"  said 
Willes,  J.,  in  Christopher  son  v.  Lotinga  (1864),  33  L.  J.  C.  P. 
123,  "  is  stated  by  Lord  Wensleydale  in  these  terms — ^viz.,  '  to 
adhere  to  the  ordinary  meaning  of  the  words  used,  and  to  the 
grammatical  construction,  unless  that  is  at  variance  with  the 
intention  of  the  Legislature,  to  be  collected  from  the  statute 
itself,  or  leads  to  any  manifest  absurdity  or  repugnance,  in 
which  case  the  language  may  be  var'ied  or  modified  so  as  to 
avoid  such  inconvenience,  but  no  further.'  I  certainly,"  con- 
tinued Willes,  J.,  "  subscribe  to  every  word  of  the  rule,  except 
the  word  '  absurdity,'  unless  that  be  considered  as  used  there 
in  the  same  sense  as  '  repugnance ' ;  that  is  to  say,  something 

(/)  But  in  Capelly.  Great  Western  Rail  Co.  (1883),  11  Q.  B.  D.  348,  Brett, 
M.R.,  said  :  "I  protest  against  the  suggestion  that  where  the  words  of  an  Act 
of  Parliament  are  plain,  the  Court  is  to  make  any  alteration  in  them  because 
injustice  may  be  otherwise  done." 

{g)  [Gover's  ease  (1875),  1  Ch.  D.  182,  198,  Brett,  J.] 

(h)  Wear  Siver  Commissioners  v.  Adamson  (1876).  1  Q.  B.  D.  546,  S49,  Jessel, 
M.R. 

(i)  [Ex parte  St.  Sepulchre's  (1864),  33  f..  J  Oh.  373,  Lord-Westbnry.] 

(A)  In  Ex  parte  WaUm  {IS&\),  17  Ch.  D.  746,  757,  Lush,  L.  J.,  said :  "In 
order  to  prevent  absurdity  we  must  read  the  word  '  surrendered'  in  a  qualified 
sense." 

(/)  [Williams  v.  Evans  (1876),  1  Ex.  D.  284,, Field,' J.] 
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which  would  be  so  absurd  with  referanoe  to  the  other  words 
of  the  statute  as  to  amount  to  a  repuffnanoe"  (m).]  This  rule 
was  thus  expressed  by  Jessel,  M.K.  (w):  "  Any  one  who  con- 
tends that  a  section  of  an  Act  of  Parliament  is  not  to  he  read 
literally  must  be  able  to  show  one  of  two  things — either  that 
there  is  some  other  section  which  cuts  down  its  meaning,  ,or 
else  that  the  section  itself  (if  read  literally)  is  repugnant  to 
the  general  purview  of  the  Act."  [6  Geo.  3,  c.  53,  s.  1  (rep.), 
gave  a  form  of  oath  which  it  was  required  should  be  taken  by 
certain  persons.  The  form  of  oath  contained  the  name  of 
King  George  III.,  and  made  no  provision  for  the  neoessajy 
alteration  in  the  name  of  the  sovereign  at  his  death.  It  was 
argued  in  Miller  v.  Salomons  (1852),  7  Ex.  475,  that  as  the 
form  of  the  oath  mentioned  the  name  of  King  George  only, 
the  obligation  to  administer  it  ceased  with  the  reign  of  that 
sovereign,  because  it  was  applicable  to  no  other  than  to  him. 
"  I  think,"  said  Parke,  B.,  in  his  judgment,  at  p.  553,  "  this 
argument  cannot  prevail.  It  is  clear  that  the  Legislature 
meant  the  oath  to  be  taken  always  thereafter,  and  as  it  could 
not  be  taken  in  those  words  during  the  reign  of  a  sovereign  not 
of  the  name  of  George,  it  follows  that  the  name  Georg©  is 
merely  used  by  way  of  designating  the  existing  sovereign,  and 
the  oath  must  be  altered  from  time  to  time  in  the  nam©  of  the 
sovereign.  This  is  an  instance  in  which  the  language  of  the 
Legislature  must  be  modified,  in  order  to  avoid  absurdity  and 
inconsistency  with  its  manifest  intentions"  (o).] 

The  argument  ab  imconvenienti  is  only  admissible  in  con- 
struction where  the  meaning  of  the  statute  is  obscure.  Where 
the  language  is  explicit,  its  consequences  are  for  Parliament, 
and  not  for  the  Courts,  to  consider.  In  such  a  case  the  suffering 
citizen  must  appeal  for  relief  to  the  lawgiver,  and  not  to  the 
lawyer  (p).  The  readiness  to  infer  an  inconvenience  depends, 
to  some  extent,  on  the  personal  equation  of  the  judge.  But 
the  safe  rule  is  that  laid  down  by  Cotton,  L.J.,  in  Beid  v. 
Beid  (1886),  31  Ch.  D.  402,  407:  "In  oonsidering  the  true 
construction  of  an  Act,  I  am  not  so  much  affected'  as  some 
judges  are  by  the  consequences  which  may  arise  from  different 
constructions.  Of  course,  if  the  words  .are  ambiguous,  and 
one  construction  leads  to  enormavs  inconvenience,  and  another 
construction  does  not,  the  one  which  leads  to  least  inconvenience 
is  to  be  preferred."  The  Courts  will  not  lightly  impugn 
the  wisdom  of  the  Legislature,  and  if  any  alternative  con- 

{m)  See  hereon  Tasmania  v.  Commonwealth  (1904),  1  Australia  C.  L.  R.  329, 
346,  Barton,  J. 

(«)  North  V.  TmnpKn  (1881),  8  Q.  B.  D.  247,  253. 

(o)  [Cy.  E.  V.  Everdon  (1807),  9  East,  101,  Lord  EUenborough,  C.J.,  where 
the  question  raised  was  whether  "  bringing  "  a  pauper  before  a  justice  with  a 
view  to  remoTal  meant  bringing  him  physically  there.] 

(p)  Of.  Garland  ».  CarluU  (18371,  4  01.  &  F.  693,  705,  Coleridge,  J.,  quoted 
ante,  p.  73. 

C.  H 
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struction,  although  not  the  most  obvious,  will  giVe  a  reason- 
able meaning  to  the  Act  and  obviate  the  absurdities  or  incon- 
veniences of  absolutely  literal  construction,  the  Courts  deem 
themselves  free  to  adopt  it.  This  view  is  thus  stated  by  Lord 
Esher  in  R.  v.  Commissioners  under  the  Boiler  Expldsions 
Act,  1882,  (1891)  1  Q.B.  703,  716:  "It  is  said  that  it  is 
very  inconvenient  that  the  Board  of  Trade  should  have  juris- 
diction (under  the  Boiler  Explosions  Act,  1882),  because  jt 
is  not  denied  that  the  Home  Secretary  has  jurisdiction  under 
the  [Coal]  Mines  Regulation  Act  [1887].  The  inconvenience 
is  manifest  in  my  opinion,  and,  if  I  could  have  done  so  pro- 
perly, I  should  have  been  very  willing  to  hold  that  the  sole 
jurisdiction  was  in  the  Home  Secretary;  but  if  any  mistake 
has  been  made,  it  is  not  the  province  of  the  Court  to  legislate 
so  as  to  cure  defects."  And  in  Be  Law,  (1891)  I'Q.  B.  47, 
the  same  judge  said:  "  The  only  difficulty  suggested  in  fol- 
lowing the  words  of  the  section  [125  (10)  of  the  Bdlnkruptoy 
Act,  1883]  is,  that  if  they  are  taken  literally  in  a  case  where 
there  are  two  [bankruptcy]  notices,  one  in  respect  of  each  judg- 
ment debt,  the  debtor  might  pay  on  one,  and  so  no  bankruptcy 
petition  could  be  presented.  I  do  not  think  that  is  a  sufficient 
reason  for  reading  the  words  of  the  section  otherwise  than  as 
they  are  written."  But  in  E.  v.  Cumberland  Justices  (1881), 
8  Q.  B.  D.  369,  the  Court  held  it  necessary  to  limit  the 
meaning  of  "premises"  in  sect.  45  of  the  Licensing  Act, 
1872  {q),  to  premises  for  which  an  "  on  "  licence  is  sought, 
in  order  to  put  a  reasonable  construction  on  the  Act,  and  to 
obviate  the  necessity  of  holding  that  an  Act  passed  to  regu- 
late "on"  licences  repealed  3  &  4  Vict.  c.  61,  which  related 
wholly  to  "  off  "  licences. 

5.  [It  is  not,  however,  competent  to  a  judge  to  modify  the 
language  of  an  Act  of  Parliament  in  order  to  bring  it  into 
accordance  with  his  own  yiews  as  to  what  is  right  or  reasonable.] 
Boni  judicis  est  jus  dicere,  nonjusdare.  [In  Ahelv.  Lee  (1871), 
L.E,.6  C.  P.  365,  the  question  was,  what  was  the  proper  con- 
struction to  be  put  upon  s.  3  (4)  of  the  Representation  of  the 
People  Act,  1867,  which  enacts  that  any  man  is  entitled  to 
be  registered  as  a  voter  who,  on  or  before  July  20,  has  paid 
"  all  poor  rates  that  have  become  payable  by  him  up  to  the 
preceding  fifth  day  of  January."  It  appeared  that  the  person 
in  question  had  paid  all  the  rates  of  the  current  year,  but  had 
been  excused,  on  account  of  poverty,  from  paying  a  rate  that 
had  been  payable  in  the  preceding  year.  The  question  there- 
fore was,  Did  the  expression  "  all  poor  rates  that  have  become 
payable  "  include  the  rate  he  had  been  excused  or  not?  It 
was  argued,  that  if  these  words  wene  construed  in  their  ordinary 
and  strictly  grammatical  meaning,  so  as  to  include  all  past 


(q)  Re-enaoted  as  10  Edw,  7  &  1  Geo.  6,  o.  24,  s.  37, 
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rates,  this  absurdity  might  follow,  that  the  claimant  would 
lose  his  franchise  for  ever  unless  he  paid  up  this  old  rate  which 
he  had  been  excused,,  and  that  therefore,  the  language  of  the 
Act  ougM.  to  be  modified,  and  the  words  construed  in  a 
restricted  sense.  This  argument,  however,  did  not  prevail. 
"  No  doubt,"  said  Willes,  J.  (p.  371),  "the  general  rule  is  that 
the  language  of  an  Act  is  to  be  read  according  to  its  ordinary 
grammatical  construction,  unless  so  reading  it  would  entail 
some  absurdity,  repugnancy,  or  injustice.  .  .  .  But  I  utterly 
repudiate  the  notion  that  it  is  competent  to  a  judge  to  modify 
the  language  of  an  Act  in  order  to  bring  it  in  accordance  with 
his  views  of  what  is  right  or  reasonable."] 

An  extreme  instance  of  the  application  of  this  rule  is  to  be 
found  in  Young  v.  Mayor,  dc.  of  Leamington  (1882),  8 
Q.  B.  D.  579;  8  App.  Gas.  517.  Sect.  174  of  the  Publid  38&39Viot. 
Health  Act,  1875,  requires  contracts  entered  into  by  a  sanitary  "•  ^^• 
authority  for  a  sum  over  50?.  to  be  under  seal.  The  plaintiff 
executed  works  approved  by  the  defendants  under  the  super- 
vision of  their  engineer,  and  under  a  contract  in  writing  with 
the  engineer  which  was  not  sealed  by  the  corporation.  The 
Court  of  Appeal  decided  that  the  defendants  were  not  bound 
by  the  contract,  although  they  had  had  the  benefit  of  it,  on 
the  ground  that  to  hold  otherwise  would  be  to  repeal  the  enact- 
ment. "It  may  be,"  said  Lindley,  L.J.  (at  p.  585),  "that 
this  is  a  hard  and  narrow  view  of  the  law;  but  my  answer  is, 
that  Parliament  has  thought  it  expedient  to  require  this  view 
to  be  taken,  and  it  is  not  for  this  or  any  other  Court  to  decline 
to  give  effect  to  a  clearly  expressed  statute  because  it  may  lead 
to  apparent  hardship."  This  case  may  also  be  read  as  deciding 
that  there  can  be  no  waiver  of  compliance  with  statutory  pro- 
visions enacted  in  the  public  interest,  nor  estoppel  against 
setting  up  non-compliance  with  them,  when  the  provisions 
relate  to  the  form  of  contracts  between  individuals  and  public 
bodies  created  by  or  under  a  statute  (r). 

In  E.  V.  Hansel  Jones  (1889),  23  Q.  B.  D.  29,  32,  Lord 
Coleridge  said  that  it  was  the  business  of  the  Courts  to  see  what 
Parliament  had  said,  instead  of  reading  into  an  Act  what  ought 
to  have  been  said .  This  involves  the  assumption'  that  the  Act 
in  question  is  intelligible  (s) .  But  the  consequences  of  any 
other  mode  of  c6Tistruction  would  be  to  defeat  the  purposes  of 
the  Legislature.  And  in  Latham  v.  Lajone  (1867),  L.  R.  2 
Ex.  115,  121,  Martin,  B.,  said:  "  I  think  the  proper  rule  for 
construing  this  statute  is  to  adhere  to  its  words  strictly;  and 
it  is  my  strong  belief  that,  by  reasoning  on  long-drawn  infer- 
ences and  remote  consequences,  the  Courts  have  pronounced 
many  judgments  affecting  debts  and  actions  in  a  manner  that 

(r)  See  also  MelHm  v.  ShirUy  Local  Board  (1885),  16  Q.  B.  D.  446,  and  ante, 
p.  81. 

(»)  See  6  Law  Quarterly  Eeyiew,  118.. 
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the  persons  who  originated  and  prepared  the  Act  never  dreamed 
of."  And  in  Coxhead  v.  Mullis  (1878),  3  C.  P.  D.  439,  442, 
Coleridge,  C.J.,  said:  "  The  tendency  of  my  own  mind  .  .  . 
always  is  to  suppose  that  Parliament  meant  what  Parliament 
has  clearly  said,  and  not  to  limit  plain  words  in  an  Act  of 
Parliament  by  considerations  of  policy,  if  it  be  policy,  as  to 
which  minds  may  differ  and  as  to  which  decisions  may  vary  " 
(see  post,  Part  I.  ch.  v.).  But  the  same  judge,  upon  the  same 
Act,  in  a  subsequent  case  {t),  allowed  himself  to  be  affected 
by  considerations  of  natural  justice,  which  is,  perhaps,  even 
more  difficult  to  ascertain  judicially  than  the  policy  of  a 
statute. 

6.  [With  regard  to  what  is  meant  by  the  expression,  "the 
plain  meaning  of  the  words  of  a  statute,"  it  is  necessary,  on  all 
occasions,  to  give  the  Legislature  credit  for  employing  those 
words  which  will  express  its  meaning  more  clearly  than  any 
other  words;  so  that  if  in  any  particular  instance  it  can  be 
shown  that  there  are  two  expressions  which  might  have  been 
used  to  convey  a  certain  intention,  but  one  of  those  expressions 
will  convey  that  intention  more  clearly  than  the  other,  it  is 
proper  to  conclude  that,  if  the  Legislature  uses  that  one  of  the 
two  expressions  which  would  convey  the  intention  less  clearly, 
it  does  not  intend  to  convey  that  intention  at  all,  and  in  that 
event  it  becomes  necessary  to  look  about  to  discover  what  in- 
tention it  did  intend  to  convey.  "  In  endeavouring,"  said 
Pollock,  C.B.,  in  Att.-Gm.  v.  Sillem  (1863),  2  H.  &  C.  431, 
515,  "  to  discover  the  true  construction  of  any  pa-ticular  clause 
of  a  statute,  the  first  thing  to  be  attended  to,  no  doubt,  is  the 
actual  language  of  the  clause  itself,  as  introduced  by  the  pre- 
amble; 2nd,  the  words  or  expressions  which  obviously  are  by 
design  omitted;  3rd,  the  connection  of  the  clause  with  other 
clauses  in  the  same  statute,  and  the  conclusions  which,  on 
comparison  with  other  clauses,  may  reasonably  and  obviously 
be  drawn.  ...  If  this  comparison  of  one  clause  with  the  rest 
of  the  statute  makes  a  certain  proposition  clear  and  undoubted, 
the  Act  must  be  construed  accordingly,  and  ought  to  be  so 
construed  as  to  make  it  a  consistent  and  harmonious  whole. 
If,  after  all,  it  turns  out  that  that  cannot  be  done,  the  con- 
struction that  produces  the  greatest  harmony  and  the  least 
inconsistency  is  that  which  ought  to  prevail."  In  that  case 
it  was  contended  on  the  part  of  the  prosecution  that  59  Geo.  3, 
c.  69,  8.  7  {rep.),  was  meant  to  put  ships  constructed  for  war 
upon  a  footing  different  from  any  other  munitions  of  war; 
to  leave  cannon,  arms,  and  gunpowder  to  be  freely  supplied 
to  belligerent  Powers,  but  to  prevent  ships  of  a  warlike  character 
from  being  furnished  to  them.  "  If  this  had  been  the  object  of 
our  Legislature,"  said  Pollock,  C.B.  (at  p.  526),  "it  might 


it)   VaUntini  v.  Canali  (1889),  24  Q,  B.  D,  i66. 
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have  been  accomplished  by  the  simplest  possible  piece  of  legis- 
lation: it  might  have  been  expressed  in  language  so  clear  that 
no  human  being  oould  entertain  a  doubt  about  it,  instead  pf 
the  awkward,  difficult,  and  doubtful  clause  which  it  is  admitted 
on  the  part  of  the  prosecution  we  have  to  deal  with."  In 
Waugh  v.  Middleton  (1853),  8  Ex.  352,  the  Court  said:  "  We 
are  not  compelled  to  read  '  now '  exactly  as  if  the  Legislature 
had  used  the  word  '  heretofore.'  A  very  strong  reason  for 
holding  that  the  Legislature  has  not  used  ^the  word  '  now '  in 
that  sense  is  that,  if  the  Legislature  intended  so  to  use  it, 
expressions  would  have  been  adopted  which  would  have  left 
no  possible  doubt  as  to  what  was  intended.  But  there  are 
no  expressions  which  clearly  and  distinctly  indicate  the  in- 
tention of  giving  effect  to  deeds  which  had  theretofore  been 
entered  into  and  completed  so  as  to  bind  other  persons  not 
parties  to  them.  And  in  the  absence  of  those  expressions, 
which  might  have  been  so  easily  used,  grave  doubts  may  be 
entertained  as  to  whether  this  could  have  been  the  meaning." 
Similarly,  in  Dover  Oaslight  Co.  v.  Mayor,  dc.  of  Dover 
(1855),  1  Jur.  (N.  S.)  813,  Turner,  L.J.,  held  that  a  certain 
construction,  which  it  had  been  suggested  might  be  put  upon 
an  Act,  was  not  the  right  construction;  "for,"  said  he,  "if 
such  had  been  the  intention  of  the  Legislature,  I  think  more 
appropriate  language  might  have  been  used."] 
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1'.  [If  the  language  of  an  Act  of  Parliament  is  clear  and 
explicit,  it  must,  as  already  stated  (a),  receive  full  effect^  what- 
ever may  be  the  consequences.]  Of  many  Acts,  however,  it 
can  fairly  be  said,  as  was  said  by  Lord  Hersohell  (&)  of  the 
Building  Societies  Act,  1884,  that  no  construction  "  is  free  from 
difficulty,  and  no  construction  carries  out  a  clear  and  well- 
defined  policy  of  the  Legislature  "  (c).  If  (as  is  often  the  case) 
the  meaning  of  an  enactment,  whether  from  the  phraseology 
used  {d)  or  otherwise,  is  obscure,  or   if   the  enactment  is,  as 

(a)  Ante,  pp.  72,  73  ;  and  see  Wilberforce,  Statute  Law,  2,  3. 

(b)  Western  Building  Society  y.  Martin  (1885),  17  Q.  B.  D.  609, 

(c)  [For  other  examples  of  obscure  statutes,  see  Winter  v.  Att.-Gen.  of 
Victoria  (1875),  L.  R.  6  P.  C.  378,  where  the  Judicial  Committee  described  the 
Land  Act,  1869  (No.  360),  s.  98,  of  the  colony  of  Victoria  as  "not  merely 
ambiguous,  but,  according  to  the  literal  meaning  of  its  language,  insensible." 
In  Cocker  t.  Card-well  (1869),  L.  R.  6  Q.  B.  15,  Cockburn,  C.I.,  stigmatised  the 
drafting  of  the  Nuisance  Removal  Acts,  therein  cited,  as  "  one  of  the  most 
remarkable  specimens  of  legislative  incuria  of  the  many  which  are  daily  brought 
before  us."  Sir  James  Stephen,  in  his  Digest  of  the  Criminal  Law  (Ihted.), 
points  out  several  obscurely-worded  statutes.  At  p.  xix.  note  2,  he  says :  "  Let 
any  one  read  and  try  to  construe  24  &  25  Vict.  c.  98,  ss.'  13 — 16,  and  ss.  27,  28 
are  still  worse."  As  to  39  &  40  Vict.  c.  36,  ss.  188,  189,  he  says  (p.  44,  note  2) : 
"  There  must  be  some  mistake  in  the  drafting,  as  there  is  no  nominative  case  to 
the  verb  .  .  ."  These  sections  were  amended  by  42  &  43  Vict.  c.  21,  s.  10. 
And  (at  p.  173,  note  4)  he  points  out  that,  in  38  &  39  Vict.  c.  94,  s.  3,  "  the 
words  [with  or  without  her  consent]  ought  either  to  be  omitted  altogether,  or 
else  changed  into  'even  with  her  consent.'  "  It  was  the  opim'on  of  Daines 
Barrington  that  the  statutes  of  the  last  century  were  much  better  drawn  than  in 
former  times.  He  says  in  his  Observations  on  the  Statutes  (.'ird  ed.),  174  :  "  It 
may  with  justice  be  asserted  that  modern  statutes  are  infinitely  more  perspicuous 
and  intelligible  than  the  ancient  ones,  of  which  there  can  be  no  stronger  proof 
than  that  there  is  not  perhaps  a  single  statute,  since  the  Statute  of  Frauds  and 
the  Statute  of  Distributions  in  the  reign  of  Charles  II.,  which  hath  required 
much  explanation."] 

{d)  [As  to  the  phraseology  employed  being  the  cause  of  many  questions  which 
arise  as  to  the  meaning  of  statutes.  Coke  says  (preface  to  Fart  II.  of  his 
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Brett,  L. J.,  said  in  The  R.  L.  Alston  (1883),  8  P.  D.  5,  9, 
"  unfortunately  expressed  in  such  language  tkat  it  leaves  it 
quite  as  much  open,  with  regard  to  its  form  of  expression, 
to  the  one  interpretation  as  to  the  other,"  the  question  arises, 
"  What  is  to  be  done?  We  must  try  and  get  at  the  meaning 
of  what  was  intended  by  considering  the  consequences  of  either 
construction."  And  if  it  appears  that  one  of  these  construc- 
tions will  do  injustice,  and  the  other  will  avoid  that  injustice, 
"it  is  the  bounden  duty  of  the  Court  to  adopt  the  second, 
and  not  to  adopt  the  first,  of  those  constructions  "  (e).  [How- 
ever "  difficult,  not  to  say  impossible,"  it  may  be  to  put  a 
perfectly  logical  construction  upon  a  statute,  a  Court  of  jus- 
tice "  is  bound  to  construe  it,  and,  as  far  as  it  can,  to  make 
it  available  for  carrying  out  the  objects  of  the  Legislature,  and 
for  doing  justice  between  parties"  (/).]  This  rule  is  not 
peculiar  to  English  law,  and  is  equally  applicable  to  Scotch 
and  colonial  statutes  (g). 

The  first  business  of    the  Courts  is  to  make  sense  of  the  Sense  to  be 
ambiguous  language,  and  not.to  treat  it  as  unmeaning,  it  being  made  if 
a  cardinal  rule  of  construction    that  a  statute  is   not    to    be  ^°^^ 
treated  as  void,  however  oracular.    This  was  thus  laid  down  by 
Bowen,  L.J.,  in  Curtis  v.  Stovin  (1889),  22  Q.  B.  D.  512, 
517 :  "  The  rules  for  the  construction  of  statutes  are  very  like 
those  which   apply  to    the   construction   of   other   documents, 
especially  as  regards  one  crucial  rule — ^viz.,  that,  if  possible, 
the  words  of  an  Act  of  Parliament  must  be  construed  so  as 
to  give  a  sensible  meaning  to  them.     The  words  ought  to    be 
construed  ut  res  magis  valeat  quam  pereat."   And  Fry,  L.J., 
added  (at  p.  519):  "  The  only  alternative  construction  offered 
to  us  would  lead  to  this  result — that  the  plain  intention  of 
the  Legislature  has  entirely  failed  by  reason  of  a  slight  inex- 
actitude in  the  language  of  the  section.     If  we  were  to  adopt 
this  construction,  we  should  be  construing  the  Act  in  order 
to  defeat  its  object  rather  than  with  a  view  to  carry  its  object 
into  effect."    In  the  particular  case  the  Court  had  to  deal  with 
sect.  65  of  the  County  Courts  Act,  1888,  empowering  the  High  6i  &  52  Viet.: 
Court  to  send  certain  actions  which  could  not  be  commenced  **•  *^- 
in  a  county  court  for  trial  "  in  any  county  court  in  which 

Reports) : — "  Neqite  enim  (ut  quod'  res  est  dicam)  difmles  propemodum  ac  spinosee 
qtiestiones  ex  principiis  juris  oriuntur  sed  .  ,  .  nonnunquam  ex  ipsis  comitiorum 
institutis  eautionum  aique  additionum  mole  onustis,  et  vel  in  pulvere  ae  festinatione 
eonseriptis,  vel  a  s'dolo  quopiam  in  hoc  getiere  eorreetis  et  emendutis."'] 

■(e)  Sill  V.   East  cmd   Went  India   Bocks  Co.    (1884),  9   App.  Gas.   448,    456, 
Lord  Cairns. 

(/)  Phillips  V.  Phillips  (1866),  L.  R.  1  P.  &  D.  169,  173,  Sir  James  Wilde. 
In  Freme  v.  Clement  (1881),  L.  R.  18  Oh.  I).  499,  508,  Jessel,  M.R.,  expressed 
the  same  idea  in  the  following  words  :  -  "  We  ought  to  adopt  that  interpretation 
which  -will  make  the  law  uniform,  and  will  remedy  the  evil  which  prevailed  in 
all  the  oases  to  which  the  law  can  he  fairly  applied."  . 

(a)  It  has  been  so  applied  in  Railton  v.  ^oo^  (}890),  15  App.  Gas.  363;  and 
Heritable  Reversionary  Co.  v.  MilUr,  (1892)  A.  G.  598,  623,  Lord  Field. 
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the  action  might  have  heen  oammenced  "  (i^).  If  these  words 
had  been  taken  literally,  the  section  would  have  been  ineffec- 
tual, for,  ex  hypothesi,  the  actions  in  question  oould  not  be 
commenced  in  the  county  court.  The  Court  of  Appeal  there- 
fore read  into  the  section  the  words  "if  it  had  heen  a  county 
court  action,"  in  order  to  give  effect  to  the  rule  above  enun- 
ciated. 

Heydo^scttse        ^'  ^^^  ™°®^  firmly  established   rules  for  construing  an 
obscure  enactment  are  .those  laid  down  by  the  Bajons  of  the 
Exchequer  in  Hey  don's  case  (i),  which  have  been  continually 
cited  with  approval  (fc)  and  acted  upon,  and  are  as  follows: — 
"  That  for  the  sure  and  true  interpretation  of  all  statutes  in 
general  (be  they  penal  (1)  or  beneficial,  restrictive  or  enlajging 
of  the  common  law),  four  things  are  to  be  discerned  and  con- 
sidered.    (1)  What  was  the  common  law  before  the  making  of 
the  Act.     (2)  What  was  the  mischief  and  defect  for  which  the 
common  law  did  not  provide.     (3)  What  remedy  the  Parlia- 
ment hath  resolved  and  appointed  to  cure  the  disease  of   the 
commonwealth.     (4)  The  true  reason  of  the  remedy  (to).  And 
then  the  ofiioe  of  all  the  judges  is  always  to  make  such  construc- 
tion as  shall  suppress  the  mischief  and  advance  the  remedy, 
and   to  suppress  subtle  inventions  and  evasions  for   the  con- 
tinuance of  the  mischief  and  pro  privato  commodo,  and  to  add 
force  and  life  to  the  cure  and  remedy  according  to  the  true 
intent  of  the  makers  of  the  Act  pro  bono  publido."     These 
rules  are  still  in  full  force  and  effect,  with  the  addition  that 
regard  must  now  be  had  not  only  to  the  common  law,  but  also 
to  prior  legislation  and  to  the  judicial  interpretation  thereof. 
"  In  interpreting  an  Act  of  Parliament  you  are  entitled,  and 
in  many  cases  bound,  to  look  to  the  state  of  the  law  at  the 
date  of  the  passing  of  the  Act;  not  only  the  common  law  but 
the  law   as  it  then  stood  under  previous    statutes,  in    order 
properly  to  interpret  the  statute  in  question  "  (w) .     A  good 
illustration  of  the  way  in  which  these  rules  are  applied  is  to 
be  found  in  Salkeld  v.  Johnson  (1848),  2  Ex.  256,  272,  where 
2  &  3  Will.  4,  the  question  was  whether,  under  the  Tithe  Act,  1832,  a  valid 
0.  100.  an(j  indefeasible  claim  of  exemption  from  payment  of  tithes 

could  be  sustained  for  lands  which  have  never  paid  tithes  for 

(h)  In  the  aame  section  is  used  the  Hibemicism,  "  convenient  thereto,"  which 
embarraFsed  the  judges  in  Surkill  v.  ThomoB,  (1892)  1  Q.  B.  99. 

(i)  (1584),  3  Co.  Rep.  8.     See  1  Bl.  Com.  ed.  Hargrave,  p.  87,  n.  38. 
(A)  E.g.,  in  The  SoUo  ease,  (1898)  A.  C.  571,  573,  Halsbury,  L.C. ;   Miller  v. 
Salomons  (1852),  7  Ex.  475 ;  Ait. -Gen.  t.  Sillem  (1863),  2  H.  &  C.  431  ;  S.  v. 
Castro  (1874),  L.  E.  9  Q.  B.  350 ;    Davies  v.  Kennedy  (1869),  Ir.  R.  3  Eq.  668, 
693. 

(l)  In  Att.-Gen.  v.  Sillem  (1863),  2  H.  &  C.  431,  509,  Pollock,  C.B.,  held  that 
"  penal,"  in  Meydon's  ease,  meant  creating  a  disability  or  forfeiture.  As  to  the 
rules  for  construing  penal  statutes,  see  post,  Part  III.  oh.  i. 

(m)  See  hereon  Conway  v.  Wade,  (1908)  2  K.  B.  844,  856,  FarweU,  L.J. 
(n)  Macmillan  v.  Dent,  (1907)  1  Oh.  114,  120,  Moulton,  L.J.      Cf.  Clare  v. 
Joseph,  (1907)  2  K.  B.  372,  378. 


Digitized  by  Microsoft® 


Where  the  Meaning  is  not  Plain.  105 

sixty  years.  "  This  question  depends,"  said  the  Court,  "  upon 
the  construction-  of  this  Act,  which  unfortunately  has  been  so 
penned  as  to  give  rise  to  a  remarkable  difference  of  opinion 
among  the  judges.  .  .  We  propose  to  construe  the  Act, 
according  to  tlie  legal  rules  for  the  interpretation  of  statutes, 
principally  by  the  words  of  the  statute  itself,  which  we  are 
to  read  in  their  ordinary  sense,  and  only  to  modify  or  alter 
so  far  as  it  may  be  necessary  tO'  avoid  some  manifest  absurdity 
or  incongruity,  but  no  further.     It  is  proper  also  to  consider 

(1)  the  state  of  the  law  which  it  proposes  or  purports  to  alter; 

(2)  the  mischief  which  existed,  and  which  it  was  intended  to 
remedy;  and  (3)  the  nature  of  the  remedy  provided,  and  then 
to  look  at  the  statutes  in  pari  materia  as  a  means  of  explaining 
this  statute.  These  are  the  proper  modes  of  ascertaining  the 
intention  of  the  Legislature."] 

In  Young  v.  Mayor,  dc.  of  Leamington  (1883),  8  App.  Gas. 
517,  526,  Lord  Blackburn  said  that  the  Courts  "  ought  in 
general,  in  construing  an  Act  of  Parliament,  to  assume  that 
the  Legislature  knows  the  existing  state  of  the  law."  The 
assumption  may  be  taken  as  correct  with  reference  to  the  know- 
ledge of  the  draftsman  of  Government  Bills,  and  perhaps  his 
knowledge  may  be  imputed  to  Parliament.  From  this 
assumption  springs  the  practice  of  the  Courts  to  examine  the 
pre-existing  law  in  order  to  clear  up  any  doubt  as  to  the 
meaning  of  an  Act.  Such  an  examination  was  made  by  Lord 
Blackburn,  in  the  case  last  cited,  to  assist  him  to  the  conclu- 
sion that  sect.  174  of  the  Public  Health  Act,  1875,  was  33  &  39  Vict. 
intended  to  get  rid  of  the  doubts,  raised  by  judicial  decisions,  c.  55. 
whether  certain  corporations  could  contract  otherwise  than 
under  their  common  seal.  This  was  the  regular  practice  of 
that  very  learned  judge  in  all  cases  in  which  any  doubt  arose 
in  his  mind,  whether  they  arose  upon  the  construction  of  an 
English  (o)  or  a  colonial  (p)  statute,  and  it  is  generally  recog- 
nised as  a  proper  method  of  ascertaining  the  true  meaning  of 
an  enactment  (q). 

3.  [But  besides  the  rules  laid  down  in  Heydon's  case  {ante,  Exposition 
p.  104)  for  the  exposition  of  obscurely  penned  statutes,  there  ex visceribun 
is  a  general  rule  of  construction  applicable  to  all  statutes  alike, 
which    is    usually    spoken   of    as    construction    ex   visoeribm 
aotih  (r) — within  the  four  corners  of  the  Act.     "  The  office  of 

(0)  Bradlaugh  v.  Clarke  (1883),  8  App.  Oas.  354,  373,  375. 

[p]  Carttr  V.  MoUon  (1883),  6  App.  Oas.  530,  536,  f>i\. 

(?)  Cf.  Yorkshire  Insurance  Co.  v.  Clayton  (1881),  8  Q.  B.  D.  421,  Brett,  L.J. 

(r)  [Sir  Boundell  Palmer,  in  a  speech  on  the  Collier  appointment  (Feb.  1872), 
■well  expounded  the  meaning,  of  "construction  ex  visceribus  aetHs."  He  then 
said  as  follows :  "  Nothing  is  better  settled  than  that  a  statute  is  to  be  ex- 
pounded, not  according  to  the  letter,  but  according  to  the  meaning  and  spirit  of 
it.  What  is  within  the  true  meaning  and  spirit  of  the  statute  is  as  much  law 
as  what  is  -within  the  very  letter  of  it,  and  that  which  is  not  within  the  meaning 
and  spirit,  though  it  seems  to  be  -within  the  letter,  is  not  the  law,  and  is  not  the 
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a  goad  .lexpositoiS  of  an  Act  of  ParHament,"  sa'id  Goke  in  the 
Lincoln  College  case  (1595),  3  Co.  Hep.  59  h,  ".is. to  make 
construction  on  all  the  parts  together,  and  not  of  one  part 
only  by  itself— iVeTOO  enim  aliquam  partem  recte  intelligere 
potest  antequam  totum  iterum  atque  iterum  perlegerit."  And 
again,  in  1  Inst.  381  b,  he  says:  "  It  is  the  most  natural  and 
genuine  exposition  of  a  statute  to  construe  one  part  of  a 
statute  by  another  part  of  the  same  statute,  for  that  best  ex- 
presseth  the  meaning  of  the  makers  .  .  .  and  this  exposition 
is  ex  visceribus  actus."  But  this  rule  of  construction  is  never 
allowed  tO'  alter  the  meaning  of  what  is  of  itself  clear  and 
explicit  (s);  it  is  only  when,  as  the  Court  said  in  Palmer's 
case  (1784),  1  Leaoh,  C.  C.  (4th  ed.)  355,  "any  part  of  an 
Act  of  Parliament  is  penned  obscurely  and  when  other,  pas- 
sages can  elucidate  that  obscurity,  that  recourse  ought  to  be 
had  to  such  context  for  that  purpose  ";  for,  as  the  judges  said 
in  the  House  of  Lords  in  Warburton  v.  Loveland  (1831),  2 
D.  &  CI.  489,  500,  "no  rule  of  construction  can  require  that 
when  the  words  of  one  part  of  a  statute  convey  a  clear  meaning 
it  shall  be  necessary  to  introduce  another  part  of  a  statute  for 
the  purpose  of  controlling  or  diminishing  the  efficacy  of  the  first 
part"  (t).  "  It  is  not  the  duty  of  a  Court  of  law,"  said 
Selwyn,  L.J.,  in  Smith's  case  (1869),  4  Ch.  App.  611,  614, 
"  to  be  astute  to  find  out  ways  in  which  the  object  of  an  Act 
of  the  Legislature  may  be  defeated."] 

[This  rule  of  construction  has  frequently  been  recognised  and 
:\  acted  upon  by  Courts  of  law  from  Coke's  time  down  to  the 
present  day.  In  Brett  v.  Brett  (1826),  3  Addams,  210,  Sir 
John  NichoU  says  as  follows:  "The  key  to  the  opening  of 
every  law  is  the  reason  and  spirit  of  the  law  ;'  it  is  the 
anirmis  imponentis,  the  intention  of  the  law-maker  expressed 
in  the  law  itself,  taken  as  a  whole.  Hence,  to  arrive  at  the 
true  meaning  of  any  particular  phrase  in  a  statute,  the;  par- 
ticular phrase  is  not  to  be  viewed  detached  from  its  context 
in  the  statute;  it  is  to  be  viewed  in  connection  with  its  whole 
context,  meaning  by  this  as  well  the  title  and  preamble  as  the 
purview  or  enacting  part  of  the  statute."  In  By  water  v. 
Brandling  (1828),  7  B.  &  C.  643,  660,  Lord  Tenterden  said: 
"  In  construing  Acts  of  Parliament  we  are  to  look  not  only 

statute.  That  effect  should  be  given  to  the  object,  spirit,  and  meaning  of  a 
statute  is  a  rule  of  legal  oonstrnctioii,  but  the  object,  spirit,  and  meaning  must 
be  collected  from  the  words  used  in  the  statute.  It  must  be  such  an  intention 
as  the  Legislature  has  used  fit  words  to  express."  See  209  Hansard,  Pari.  Deb. 
(3rd  series),  686.] 

{*)  [In  Bmtley  v.  Sotherham  (1876),  4  Ch.  D.  588,  592,  Jessel,  M.E.,  put  it 
in  this  way ;  "  There  is  no  doubt  a  rule,  applicable  to  Acts  of  Parliament  as 
well  as  to  other  legal  instruments,  that  you  may  control  the  plainest  words  by 
reference  to  the  context.  But  then,  as  has  been  said  very  often,  you  must  have 
a  context  even  more  plain,  or  at  least  as  plain  as  the  words  to  be  controlled."] 

{t)  Adopted  in  Tasmania  v.  Commonweallh  (1901).  1  Australia  C.  L.  T!.  329, 
357,  Barton,  J.  - 
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at  tke  language  of  the  preamble  or  of  any  particular  clause, 
but  at  the  language  of  the  whole  Act.  And  if  we  find  in 
the  preamble  or  in  any  particular  clause  an  expression  not  so 
large  and  extensive  in  its  import  as  those  used  in  other  parts 
of  the  Act,  and  upon  a  view  of  the  whole  Act  we  can  collect 
from  the  more  large  and  extensive  expressions  used  in  other 
parts  the  real  intention  of  the  Legislature,  it  is  our  duty  to 
give  effect  to  the  larger  expressions,  notwithstanding  the 
phrases  of  less  extensive  import  in  the  preamble  or  in  any 
particular  clause."  In  R.  v.  Mallow  (1859),  12  Ir.  C.  L.  E. 
35,  the  question  was  whether  the  Common  Lodging  House  Acts  14  &  15  Viot. 
of  1851  and  1853  applied  to  Ireland.  "Prima  facie,"  said  %^l,^^.. 
Lefroy,  C.J.,  "since  the  Union  every  Act  applies  to  Ireland,  c  4 1 
but  according  to  Lord  Coke  the  construction  of  a  statute  is  best 
maxie  ex  viscerihus  (ictus,  and,  on  looking  carefully  through 
the  details  of  these  Acts,  I  think  abundant  proof  will  be  found 
of  their  inapplicability  to  Ireland  "  (m).  In  Ex  parte  8t. 
Sepulchre's  (1864),  33  L.  J.Ch.  375,  Lord  Westbury  said: 
"  The  Vice-Chancellor  has  taken  these  words  apart  from  the 
context.  .  .  .  He  is  of  opinion  that  what  he  denominates  the 
abstract  justice  of  the  case  requires  this  interpretation.  I 
cannot  concur  in  that  reasoning.  I  cannot  admit  the  principle 
that  in  a  matter  of  positive  law  abstract  justice  requires  or 
justifies  any  departure  from  the  established  rules  of  inter- 
pretation, "in  Eein  v.  Lane  (1867),  L.  E.  2  Q.  B.  144,  151, 
Blackburn,  J.,  said:  "  It  is,  I  apprehend,  in  accordance  with 
the  general  rule  of  construction  that  you  are  not  only  to  look 
at  the  words,  but  you  are  to  look  at  the  context,  the  colloca- 
tion (v),  and  the  object  of  such  words  relating  to  such  matter, 
and  interpret  the  meaning  according  to  what  would  appear  to 
be  the  meaning  intended  to  be  conveyed  by  the  use  of  the  words 
under  the  circumstances"  (x).] 

In  Colquhmn  v.  Brooks  (1889),  14  App.  Gas.  493,  506, 
Lord  Herschell  said:  "  It  is  beyond  dispute,  too,  that  we  are 
entitled,  and  indeed  bound,  when  construing  the  terms  of  any 
provision  found  in  a  statute,  to  consider  any  other  parts  of 
the  Act  which  throw  light  on  the  intention  of  the  Legislature, 
and  which  may  serve  to  show  that  the  particular  provision 
ought  not  to  be  construed  as  it  would  be  alone  and  apart  from 
the  rest  of  the  Act." 

(m)  a  definition  in  23  &  24  Viot.  t.  26,  passed  to  get  rid  of  this  decision,  has 
been  held  to  govern  the  meaning  in  England  of  the  term  "lodging-house;" 
which  is  not  defined  in  the  Acts  of  1851  and  1853  :  Pa/rlcer  v.  Talbot,  (1905)  1  Ch. 
643  (0.  A.). 

(»)  In  R.  V.  Bamsgate  (1827),  6  B.  &  0.  712,  717,  Holroyd,  J.,  said  that  the 
words  there  in  question  ' '  must  be  construed,  according  to  their  nature  and 
import,  in  the  order  in  which  they  stand  in  the  Act  of  Parliament.^' 

(x)  Hence  the  rule  laid  down  by  Lord  Coke  (2  Inst.  386),  "  that  a  case,  out  of 
tlie  mischief  intended  to  be  remedied  by  a  statute,  shall  be  construed  to  be  out 
oif  lie  piirview,  though  it  be  within  the  words."  Quoted  and  acted  upon  by 
Abbot,  C.J.,  in  Doe  v.  BartU  (1822),  5  B.  &  Aid.  492,  601. 
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Construction 
by  the  equity 
of  a  statute. 


the  c»ntext  otherwise  requires  ' 
a  contrary  intention  appears " 


Rules  for  Construction. 

And  'in  Mersey  Docks,  dc.  Board  v.  Henderson  (1888),  13 
App.  Gas.  595,  599,  Lord  Halsbury,  L.C.,  said:  "It  certainly 
IS  not  a  satisfactory  method  of  arriving  at  the  meaning  of  a 
compound  phrase  to  sever  it  into  several  parts,  and  to  construe 
it  by  the  separate  meaning  of  each  of  such  parts  when  severed. 
Many  examples  will  occur  to  the  mind  where  such  a  process 
would  lead  to  absurdity." 

It  follows  from'  the  rule  thus  variously  stated  that  all  statu- 
tory definitions  or  abbreviations  must  be  read  subject  to  the 
qualification,  variously  expressed,  in  the  definition  clauses 
which  create  them — 

(1)  "  unless 

(2)  ''unless 

(3)  if  not  consistent  with  the  context  or  subject-matter; 
or,  in  other  words,  the  statutory  definition  must  be  applied 
unless  the  judges  think  it  inapplicable  to  the  particular  part 
of  the  statute  which  is  under  their  consideration. 

4.  [There  is  also  another  mode  of  construction  called  pro- 
ceeding upon  "  the  equity  of  the  statute  "  (y),  which  mode, 
as  Lord  Westbury  said  in  Hay  v.  Lord  Provost  of  Perth 
(1863),  4  Macq.  H.  L.  (Sc.)  544,  was  "very  common  with 
regard  to  our  earlier  statutes,  and  very  consistent  with  the 
principle  and  manner  according  to  which  Acts  of  Parliament 
were  at  that  time  framed."  This  mode  of  construction  was 
explained  (2)  by  Coke  in  1  Inst.  24  b.  "'Equity,'"  said 
he,  "  is  a  construction  made  by-  the  judges,  that  cases  out  of 
the  letter  of  a.  statute,  yet  being  within  the  same  mischief,  or 
cause  of  the  making  of  the  same,  ^hall  be  within  the  same 
remedy  that  the  statute  provideth;  and  the  reason  hereof  is, 
for  that  the  law-makers  could  not  possibly  set  down  all  cases 
in  express  terms  "  (a). 

This  mode  of  interpretation  has  at  the  present  day  almost 
fallen  out  of  use  in  Courts  of  law  in  England  (&).]  But  ia 
Russell  V.  MeyricTt,  (1903)  2  Ch.  461,  C.  A.,  it  was  necessary 
to  construe  estate  Acts  of  1535  and  1863,  affecting  the  Broke 

(y)  On  this  subject,  see  Pennsylvania  University  Law  Eeview,  vol.  58,  p.  76. 

[z)  Qui  harel  in  literd  hceret  in  cortice,  1  Co.  Inst.  S46.  See  also  3  Co.  Rep. 
31  ;  5  si.  99.  [Perhaps  the  fullest  dissertation  on  the  subject  is  to  be  found  in 
a  note  at  the  end  of  Myston  v.  Shtdd  (1574),  Plowden,  459],  where  it  is  said: 
"  As  a  nut  consists  of  a  shell  and  a  kernel  so  every  statute  consists  of  the  letter 
and  the  sense,  and  as  the  kernel  is  the  fruit  of  the  nut  so  the  sense  is  tbe  fruit 
of  the  statute."  See  also  Viner's  Abr.  Statutes,  E.  6  ;  Com.  Dig.  lit.  Parliament, 
R.  10  ;    Wedderburn  v.  Duke  of  Atholl,  (1900)  A.  C.  403,  419,  and  ante,  p.  81. 

(«)  In  Greaves  v.  Tqfield  (1880),  14  Ch.  D.  663,  578,  Bramwell,  L.J.,  said  that 
a  good  many  of  the  doctrines  of  courts  of  equity  seemed  to  him  to  be  "  the 
result  of  a  disregard  of  general  principles  and  general  rules  in  the  endeavour  to 
do  justice  more  or  less  fanciful  in  certain  particular  oases."  See  Salt  v.  Marquis 
of  Northampton,  (1892)  A.  C.  1. 

(i)  [Sedgwick,  Statutory  Law  (2nd  ed.),  311,  endeavours  to  prove  that  statutes 
are  still  construed  in  England  "  by  the  equity."  At  p.  258,  ».,  it  is  said  that 
Edwards  v.  Dick  (1821),  4  B.  &  Aid.  212,  "  seems  to  be  decided  on  the  equity  of 
the  particular  case."] 
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Estates;  and  Cozens-Hardy,  L.J.,  said:  "The  Statute  of 
Usee,  which  was  enacted  in  the  same  year  as  the  Broke  Estates 
Act  (1535),  contained  provisions  to  the  effect  that  a  wife  for 
whom  a  jointure  should  be  provided  could  not  also  claim 
dower.  It  was  held  in  yeirnm's  case  ((1572),  4  Co.  Rep. 
1  a)  that  a  devise  of  land  to  a  wife  is  a  jointure  within  the 
Statute  of  Uses.  'Although  land  was  not  devisable  until 
32  Hen.  8  (c.  1),  yet  it  is  frequent  in  our  books  that  an  Act 
made  of  late  time  shall  be  taken  within  the  equity  of  an  Act 
made  long  time  before.'  This  sesms  to  justify  the  conclusion 
that  a  jointure  under  the  power  conferred  by  the  Broke  Estates 
Act  upon  tenants  in  tail  may  be  well  created  by  a  testamen- 
tary instrument."  At  the  present  time  "  much  more  weight," 
as  Lord  Blackburn  said  in  Bradlaughv.  Clarhe  (1883),  8  App. 
Gas.  354,  373,  "  is  given  to  the  natural  meaning  of  the  words 
than  was  done  in  the  time  of  Elizabeth."  ["I  cannot  for- 
bear observing,"  said  Lord  Tenterden  in  Brandling  v.  Bar- 
ringtm  (1827),_  6  B._  &  C.  467,  475,  "that  I  think  there  is 
always  danger  in  giving  effect  to  what  is  called  the  equity  of 
the  statute,  and  that  it  is  much  safer  and  better  to  rely  on  and 
abide  by  the  plain  words,  although  the  Legislature  might 
possibly  have  provided  for  other  cases  had  their  attention  been 
directed  to  them."]  "Nor  can  I  conceive,"  said  BuUer,  J., 
in  Jones  v.  Smart  (1785),  1  T.  R.  44,  52,  "  that  it  is  our 
province  to  consider  whether  such  a  law  that  has  been  passed 
is  tyrannical  or  not."  [In  Att.-Qen.  v.  Sillem  (1863),  2 
H.  &  C.  431,  532,  Bramwell,  B.,  said:  "  I  must  here  record 
the  well-founded  remark  of  the  Attorney-General  to  the  effect, 
that  whereas  formerly  statutes,  being  extended  equitably,  as 
it  was  called,  beyond  their  natural  meaning,  penal  statutes 
were  exempt  from  such  extension;  now  that  such  liberties  are 
not  taken  with  statutes,  there  is  no  reason  for  construing  penal 
statutes  on  such  different  principles  as  were  formerly  applied."] 
[But  although  the  expression  "  equity  of  the  statute  "  is  not 
now  favoured  by  the  Courts,  we  iind  that  a  somewhat  similar 
principle  of  construction  is  sometimes  acted  upon  (c),  and  that 
if  it  is  manifest  that  the  principles  of  justice  require  some- 
thing to  be  done  which  is  not  expressly  provided  for  in  an  Act 
of  Parliament,  a  Court  of  justice  w/11  take  into  consideration 
the  spirit  and  meaning  of  the  Act  apart  from  the  words;  in 
other  words,  there  is  still,  as  Jessel,  M.E.,  said,  in  Be  Bethlem, 
Ho^tal  (1875),  L.  E.  19  Eq.  457,  459,  "such  a  thing  as 
construing  an  Act  according  to  its  intent,  though  not  ac- 
cording to  its  words."] 

(e)  [Sedgwick,  Statutory  Law  (2nd  ed.)  260,  this  question  is  discussed  in  a 
chapter  entitled  "Strict  and  Liberal  Construction."  But  (as  is  pointed  out 
ante,  p.  12,  and  in  Part  III.  ch.  i.  on  "  Penal  Statutes  ")  aU  statutes,  whatever 
may  be  the  subject  of  them,  are  now  construed  according  to  the  same  rules,  so 
that  the  question  of  "strict  or  libaral  construction  "  does  not  now  arise  in  the 
same  way  as  formerly.] 
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The  question  lias  often  arisen  in  the  Courts  whether  statutes 
prescribing  notice  of  action  as  a  condition  precedent  to  a  right 
to  recover  apply  in  the  case  where  an  injunction  is  sought  to 
restrain  the  commission  of  some  imminent  breach  of  the  law 
by  the  person  entitled  to  notice. 

The  Courts  have  oome  thereon  to  the  following  conclusions:  — 

That  application  for  an  injunction  (when  that  is  the  sub- 
stantial part  of  the  claim)  is  not  prevented  by  a  notice 
of  action  clause:  Att.-Gen.  v.  Hackney.  D.  B.  W. 
(1875),  L.  E.  20  Eq.  626  (Bacon,  V.-C);  Flmoer 
v.  Low  Leyton  L.  B.  (1877),  5  Ch.  D.  347  (Jessel, 
M.E.).     For  an  injunction  has  no  jeference  to  the 
past  save  so  far  as  it  gives  reason  to  apprehend  future 
repetition  of  the  wrong  at  which  it  is  aimed. 
In  Chapman  v.  AiioMand  Guardians  (1889),  23  Q.  B.  D. 
294,  302,  Bowen,  L.J.,  said:  "  It  is  obvious  that  if 
such    a    section    (requiring   notice   of  action)   were 
allowed  to  paralyse  the  operation  of  .the  remedy  by 
injunction,  a  man  would  have  to  sit  still  while  his 
property  was  threatened  with  manifest,  immediate, 
and  in  many  cases  it  might  be  irreparable,  injury. 
"  Where  an  action  is  really  brought  to  obtain  by  injunc- 
tion   protection    for    the    future,    and    not    merely 
damages  for  the  past,  the  Court,  if  convinced  that 
the  plaintiff  can  be  sufficiently  protected  without  an 
injunction,   or  will  sufficiently  be  compensated    by 
damages  in  lieu  of  injunction,  is  not  precluded  from 
giving  damages  by  a  notice  of  action  clause. 
"  So   far   as  the  action  relates  to  claims  for  damage  in 
respect  of  the  past,  to  allow  such  damage  to  be  given 
in  the  absence  of  notice  of  action  seems  to  me  a  breach 
of  the  provisions  of  an  Act  of  Parliament  which  is 
intended  to  throw  a  shield  over  public  bodies,  such 
as  the  Local  Board,  in  respect  of  claims  of  damages 
for  what  is  past." 
The  effect  of  these  rules  is  in  one  sense  to  supply  the  equity 
of  the  statutes;   but  in  truth  no  more  is  done  than  to  construe 
the  statute  according  to  its  plain  language,  though  the  effect 
of  the  construction  is  incidentally  and   equitably  to    deny  to 
local  authorities  an  overriding  privilege,  such  as  would  exempt 
them  from  all  forms  of  injunction  {S). 
Coustruution         5.  ["It  is  a  good  general  rule  in  jurisprudence,"  said  the 
"tresmaffU      Judicial  Committee  in  Ditcher  v.  Denison  (1857),  11  Moore,, 


valeat  quam 


(d)  By  1;he  Public  Authorities  ProteotioL   Aot^    1893  (56   &  57   Vict.  o.  61), 
iiotiie  of  aclion  was  abolished  as  to  public  aiithorifies  and  pefsons  within  the  • 
scope  of  that  Act,  and  actions  for  injunctions  were  put  on  the  Siime  fooftisig  iii ' 
such  oases  as  other  legral  proceedings.     As  to  the  scope  of  the  Act,  see  Att.-Gfen. 
V.  Margate  Pier  and  Harbour  Co.,  (1900)  1   Ch.  749  ;    Enoycl.  Loo.  Govt.  Law, 
yol,  i.  tit,  "Actions,"  •  , 
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P.  C.  325,  337;  14  Eng.  Kep.  718,  "that  one  who  reads  a 
legal  document  whether  public  or  private,  should  not  be  prompt 
to  ascribe— should  not,  without  necessity  or  some  sound  reason, 
impute^ — to  its  language  tautology  or  superfluity,  and  should 
be  rather  at  the  outset  inclined  to  suppose  every  word  intended 
to  have  some  effect  or  be  of  some  use"  («).]  And  this  is 
as  justly  and  even  more  tersely  put  by  Lord  Bramwell,  who 
says,  in  Gowpe/r-Essex  v.  Acton  L.  B.  (1889),  14  App.  Gas. 
153,  169:  "  The  words  of  a  statute  never  should  in  interpreta- 
tion be  added  to  or  eubstraoted  from,  without  almost  a 
necessity."  "  It  may  not  always  be  possible,"  said  Jessel, 
M.E.,  in  Yorkshire  Instircmce  Co.  v.  Clayton  (1881),  8 
Q.  B.  D.  421,  424,  "  to  give  a  meaning  to  every  word  used 
in  an  Act  of  Parliament,"  and  many  instances  may  be  found  of 
provisions  put  into  statutes  merely  by  way  of  precaution. 
"  Not  is  surplusage,  or  even  tautology,  wholly  unknown  in 
the  language  of  the  Legislature"  (/).  ["A  statute,"  said 
Lord  Brougham,  in  Attchterarder  v.  Lord  Kinnoull  (1839),  6 
CI.  &  F.  646,  686,  "is  always  allowed  the  privilege  of  using 
words  not  absolutely  necessary."]  And  in  Income  TacC  Com- 
missioners V.  Pemsel,  (1891)  A.  C.  532,  Lord  Macnaghten 
observed  (p.  589)  that  "it  is  not  so  very  uncommon  in  an 
Act  of  Parliament  to  find  special  exemptions  which  are  already 
covered  by  a  general  exemption."  And  Lord  Herschell  pointed 
out  (p.  574),  that  "such  specific  exemptions  are  often  intro- 
duced ex  majori  cauteld  to  quiet  the  fears  of  those  whose 
interests  are  engaged  or  sympathies  aroused  in  favour  of  some  ,,.i  ■; 
particular  institution,  and  who  are  apprehensive  that  it  may 
not  be  held  to  fall  within  a  general  exemption."  [In  Fryer 
V.  Morland  (1876),  3  Ch.  D.  685,  Jessel,  M.R.,  said,  with 
regard  to  sect.  17  of  the  Succession  Duty  Act,  1853:  "  Why  16  &  17  Vict, 
was  it  put  in?  Well,  I  don't  know;  I  find  it  quite  impossible 
to  answer  that  question.  It  was  probably  put  in  to  quiet  the 
fears  of  persons  interested  in  insurance  companies  ex  cauteld." 
And  in  Re  Bank  of  London  (1871),  6  Ch.  App.  421,  426, 
Lord  Hatherley  said:  "  I  do  not  attach  much  importance  to 
the  exception  of  insurance  companies  in  sect.  27  of  20  &  21 
Vict.  c.  14.  I  think  it  is  mere  surplusage,  and  unfortunately 
such  surplusage  is  not  uncommon  in  Acts  of  Parliament."! 
And  in  Hough  v.  Windus  (1883),  12  Q.  B.  D.  224,  232, 
Brett,  M.R.,  said:  "I  have  come  to  the  conclusion  that  in 
this  Act  of  Parliament  the  Legislature  intended  to  be  verbose 
and  tautologous."     Nevertheless,  as  Lord  Brougham  said  in 

(«)  [Dwarris  on  Statutes  (2nd  ed.).  p.  568,  puts  the  rule  thus  :  "  The  rule  Im 
to  adopt  Buch  an  interpretation,  ut  re.t  maqis  vileat  quam  pereat.'"']  "  It  i.s,"  said 
James,  L.J.,  in  Re  Florence  Land  Co.  (1878),  10  Ch.  D.  544,  "a  cardinal  rule  of 
construction  thataU  documents  are  to  be  constmed  ut  res  magis  valeat  quam 
pereat."      Vide  ante,  p.  78. 

(/)  Income  Tax  Commissioners  v.  Pomsel,  (1891)  A.  C.  532,  689,  Lord  JMag- 
naghteii. 
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A.uGhterarder  v.  Lord  Kinnoull  (g),  "a  statute  is  never  sup- 
posed to  use  words  without  a  meaning."  [Therefore,  if  the 
language  used  in  a  statute  is  ambiguous  and  capable  of  two 
constrjuctions,  the  rule,  as  enunciated  by  the  Judicial  Com- 
mittee in  Cargo  ex  Argm  (1873),  L.  R.  5  P.  C.  134,  153,  is 
"  to  adopt  that  construotion  which  will  give  some  effect  to  the 
words  rather  than  that  which  will  give  none."]  "  To  reject 
words  as  insensible,"  said  Erie,  O.J.,  in  E.  v.  8t.  John  West- 
gate  (1862),  2  B.  &  S.  706,  "is  the  ultima  ratio  when  an 
absurdity  would  follow  from  giving  effect  to  the  words  of  an 
enactment  as  they  stand."  In  B.  v.  Berche-t  (1688),  1  Show. 
108,  it  is  said  to  be  a  known  rule  of  interpretation  of 
statutes,  that  such  a  sense  is  to  be  made  upon  the  whole  as 
that  no  clause,  sentence,  or  word  shall  prove  superfluous,  void, 
or  insignificant,  if  by  any  other  construction  they  may  all  be 
made  useful  and  pertinent  (fe) .  [And  in  Harcourt  v.  Fox 
(1693),  1  Show.  532,  Lord  Holt  said:  "  I  think  we  should  be 
very  bold  men,  when  we  are  entrusted  with  the  interpretation 
of  Acts  of  Parliament,  to  reject  any  words  that  are  sensible 
in  an  Act."  This  rule  has  often  been  acted  upon.  Thus,  in 
Green  v.  R.  (1876),  1  App.  Gas.  513,  537,  Lord  Cairns  states, 
as  a  reason  for  differing  from  the  Court  below,  that  "  the 
learned  judges  absolutely  reduce  to  silence  the  second  part  of 
this  sentence,  and  make  it  altogether  inapplicable."  So  in 
Cooper  v.  Slade  (1858),  27  L.  J.  Q.  B.  449,  in  the  Court 
below,  Bramwell,  B.,  was  inclined  to  treat  the  proviso  at  the 
17  &  18  Vict,  end  of  sect.  2  of  the  Corrupt  Practices  Prevention  Act,  1854, 
°-  lO'i.  as    mere    surplusage  ;    but    in    his    advice    to    the  House  of 

Lords  (i)  he  stated  that  he  had  altered  his  opinion  as  to  this, 
because  it  appeared  that  a  reasonable  oonstruction  could  be  put 
upon  that  proviso,  and  therefore  that  construotion  ought  to  be 
adopted,  instead  of  treating  that  proviso  as  if  it  did  not  exist 
at  all.  So  in  East  London  Rail.  Co.  v.  Whitechurch  (1874), 
L.  R.  7  H.  L.  81,  Lord  Cairns  expressed  a  strong  opinion 
against  treating  words  in  an  Act  of  Parliament  as  surplusage, 
if  any  meaning  can  be  put  upon  them.  In  that  case  the  ques- 
tion at  issue  was  as  to  the  meaning  of  sect.  128  of  the  East 
28&29Viot.  London  Railway  Act,  1865,  which  enacted  that,  "while  the 
company  are  possessed  under  this  Act  of  any  lands  liable  to 
be  assessed  to  any  rate,  they  shall,  from  time  to  time,  until 
the  railway  or  works  thereof  are  completed  and  assessed  or 
liable  to  be  assessed,  be  liable  to"  pay  a  deficiency  rate.  It 
was  argued  by  the  parish  that  this  deficiency  rate  was  pay- 
able until  the  whole  railway  was  completed,  thus  treating  the 
words  "  and  assessed,  or  liable  to  be  assessed,"  as  mere  sur- 

(a)  fi  CI.  &  F.  at  p.  686. 

(A)  This  dictum  of  Sir  B.  Shower  is  quoted  by  the  Court  in  S.  v.  Bishop  of 
Oxford  (1879),  4  Q.  B.  D.  245,  261,  as  "a  settled  caaon  of  construction." 
(i)  6  H.  L.  C.  at  p.  766. 
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plusage.  But  the  House  of  Lords  held  that  these  words  were 
not  to  be  so  treated.  "  If,"  said  Lord  Cairns,  "your  lordships 
were  to  adopt  this  construction  the  consequence  would  be  that 
all  those  words  which  follow  the  word  '  completed '  might  be 
entirely  removed,  and  ought  to  be  removed,  out  of  the  clause, 
because,  if  the  deficiency  rate  is  payable  before  the  railway 
is  completed  from  end  to  end,  the  words  that  ought  to  have  been 
used  would  be  simply  '  until  the  railway  or  the  works  thereof 
shall  be  completed,'  and  those  words  following,  '  and  assessed, 
or  liable  to  be  assessed,'  ought  not  to  be  added;  they  would 
be  entirely  superfluous."] 

6.  [But  a  Court  of  law  will  reject  words  as  surplusage  (k)']  if  Eejeotiou  of 
it  appears  that,  by  "  attempting  to  give  a  meaning  to  every  ^'^P  usage. 
word,  we  should,"  as  Coleridge,  J.,  said  in  B.  v.  East  Ardsley 
(1850),  14  Q.  B.  801,  "have  to  make  the  Act  of  Parliament 
insensible,"  or  [if  it  is  clear  that  otherwise  the  manifest  inten- 
tion of  the  Legislature  will  be  defeated.  Thus,  in  Fisher  v. 
Tal  dc  Trovers  Asphalte  Co.  (1875),  1  C.  P.D.  259,  a  ques- 
tion arose  whether  a  judge  belonging  to  a  particular  Divisional 
Court  was  entitled  to  hear  an  appeal  from  that  Court  if  he 
himself  had  not  taken  part  in  the  first  hearing.  Sect.  4 
of  the  Judicature  Act,  1875,  enacted  that  "no  judge  shall  38  &  39  Vict, 
sit  as  a  judge  on  the  hearing  of  an  appeal  from  any  "•  '^'^• 
judgment  or  order  made  by  himself,  or  made  by  any  Divi- 
sional Court  of  which  he  was  and  is  a  member."  It  was 
held  that,  in  order  to  give  effect  to  the  intention  of  the  Legis- 
lature, the  words  "  and  is  "  must  be  rejected,  "  for  there  could 
be  no  reason  why  a  judge  should  not  hear  an  appeal  from 
a  judgment  or  order  in  the  making  of  which  he  had  taken  no 
part."]  And  in  U.  8.  v.  Stern  (1867),  5  Blatchford  (U.  S. 
Cir.  Ct.),  512,  upon  a  statute  enacting  that  a  person  who  shall 
do  a  certain  act,  and  shall  be  thereof  convicted,  was  to  be 
liable  to  indictment,  held  that  the  words  "shall  be  thereof 
convicted  "  must  necessarily  be  rejected  (?)  as  surplusage. 

The  question  at  times  arises  whether,  admitting  a  statute  to  ^^.^^^^'^^ 
have  a  certain  intention,  it  must,  through  defective  drafting  or  ""^  ""^• 
faulty  expression,  fail  of  its  intended  effect  (m).  The  rule  on 
this  subject  laid  down  in  the  Privy  Council  in  Salmon  v. 
Buncombe  (1886),  11  App.  Cas.  627,  634,  is  as  follows:— "It 
is,  however,  a  very  serious  matter  to  hold  that,  where  the  in- 
tention of  a  statute  is  clear,  it  shall  be  reduced  to  a  nullity 

(ft)  "  Nothing  can  be  more  mischievous  than  to  attempt  to  -wrest  words  from 
their  proper  and  le^al  meaning  only  because  they  are  saperfluous  "  :  Hough  v. 
Windus  (1883),  12  Q.  B.  D.  224,  229,  Lord  Selbome.  Approved  by  Lord  James 
in  Garbutt  v.  D^^rham  Joint  Committee,  (1906)  A.  0.  291,  297,  where  he  explained 
the  process  whereby  snperfluons  words  come  to  be  inserted  m  Bills  in  Parliament. 

(0  For  "conviction,"  "indicted,"  the  draftsman  doubtless  meant  to  write 
"indictment,"  "convicted."  ^    ^  t^  t.   ,„     n         t...^    j 

[m)  See  R.  v.  Vauy,  (1905)  2  K.  B.  748  ;  75  L.  J.  K.  B.  19 ;  R.  v.  Bttndge, 

(1909)  2  K.  B.  24. 
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by  the  draftsman's  unskilfulness  or  ignorance  of  law.  It 
may  be  necessary  for  a  Court  of  justice  to  come  to  such  a  con- 
clusion, but  their  lordships  hold  that  nothing  can  justify  it 
except  necessity,  or  the  absolute  intractability  of  the  language 
used  "  (w) . 
Meaning  of  7.  [Sometimes,  if  the  meaning  of  an  enactment  is  not  plain, 

ment^o^"^*'  ^S^^  ^lay  be  thrown  upon  it  by  observing  that  certain  words 
times  arrived  "have  been,"]  as  Brett,  L.J.,  said  in  Union  Bank  of  London 
at  by  Ob-  V.  Ingram  (1882),  20  Oh.  D.  463,  465,  "  designedly  omitted." 
cSwordB  '^.^'^^'  "■?  ^tt--Gen.  V.  Sillem  (1863),  2  H.  &  C.  431,  515,  in 
are  designedly  discussing  the  meaning  of  sect.  7  of  the  repealed  Foreign  En- 
omitted,  listment  Act  (59  Geo.  3,  c.  69),  which  enacted  that,  "if  any 
person  .  .  .  equip,  furnish,  fit,  or  arm  .  .  .  any  vessel  with 
intent  that  such  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince,"  for  warlike  purposes,  such  person  shall  be 
Kable  to  certain  punishments,  Pollock,  C.B.,  pointed  out  that 
the  clause  did  not  contain  the  word  "  build."  To  this  the 
Attorney-General  replied:  "It  is  dangerous  to  try  to  explain 
a  statute  by  words  that  are  not  to  be  found  in  it."  PoUooik, 
G.B.,  however,  in  his  judgment,  said  as  to  this:  "  On  the  first 
impression,  the  objection  of  the  Attorney-General  seems  not 
at  all  unreasonable,  but  the  answer,  on  a  little  consideration, 
is  quite  obvious.  In  order  to  know  what  a  statute  does  mean, 
it  is  one  important  step  to  know  what  it  does  not  mean;  and 
if  it  be  quite  clear  that  there  is  something  which  it  does  not 
mean,  then  that  which  is  suggested  or  supposed  to  be  what  it 
does  mean  must  be  in  harmony  and  consistent  with  what  it  is 
clear  that  it  does  not  mean.  What  it  forbids  must  be  con- 
sistent with  what  it  permits.  The  7th  section  contained  the 
words  '  equip,  furnish,  fit  out,  and  arm,'  but  it  does  not  contain 
the  word  '  build,'  and  I  think  no  one  can  doubt  that  that  word 
was  purposely  omitted  from  the  Act"  (o).  Sect.  16  of  the 
35  &  36  Viot.  Licensing  Act,  1872,  consisted  of  a  series  of  clauses  headed 
"•  ^*'  "Oft'ences  against  Public  Order  "(p).  The  section  contains 
three  sub-sections,  the  first  of  which  defines  offences  which  must 
be  "knowingly"  committed;  the  other  two  sections  omit  the 
word  "  knowingly."  Consequently,  in  Mullins  v.  Collins 
(1874),  L.  E.  9  Q.  B.  292,  where  the  defendant  was  prosecuted 
because  his  servant  supplied  a  constable  on  duty  with  drink,  it 
was  held  to  be  no  defence  on  his  part  that  his  servant  had  done 
this  without  his  knowledge.  "The  appellant,"  said  Archi- 
bald, J.  (p.  295),  "has  been  convicted  under  the  second  sub- 
section, where  the  word  '  knowingly '  is  omitted.  This  seems  to 
point  to  the  conclusion  that  the  licensed  victualler  will  be  liable 

{«)  Ante,  p.  29. 

(o)  The  Act  is  noiv  repealed  and  superseded  by  33  &  34  Viot.  o.  90,  -whioli 
contains  (sect.  8)  the  word  "  build  "  as  well  as  "  equip  "  ;  and  see  sect.  30. 

{p)  Sect.  16  is  re-enacted  as  10  Edw.  7  &  1  G-eo.  5,  o.  24,  s.  78,  -which  is  one 
of  a  series  of  clauses  under  the  heading  "General  regulations  as  to  sale  of 
liquor  and  conduct  of  Ucensed  premises," 
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for  the  act  of  his  servant  although  he  himself  has  not  knowingly 
committed  an  offence  against  the  second  sub-section"  (q).]  In 
Police  Commissioner  v.  Cartman,  (1896)  1  Q.  B.  655,  it  was 
held  that  the  act  of  the  servant,  to  make  the  master  liable,  must 
be  within  the. general  scope  of  his  authority;  and  in  Sherras  v. 
De  Eutzen,  (1895)  1  Q.  B.  918,  it  was  held  that  no  liability 
was  incurred  under  sect.  16,  where  the  servant,  through  the 
structure  of  the  bar,  did  not  see  that  the  man  being  served 
was  a  constable  on  duty. 

The  use  of  the  word  "permitting"  in  sect.  13  of  the  same 
Act  has  been  held  to  make  proof  of  knowledge  necessary  to 
constitute  an  offence  within  the  clause,  although  in  other 
sections  {e.g.,  sect.  14)  the  Legislature  has  used  the  words 
"knowingly  permits"  (r). 

(q)  See  also  Bond  v.  I>vans  (1888),  21  Q.  B.  D.  249  ;  Dyke  v.  Gower,  (1892) 
1  Q.  B.  220  ;  Brookes  v.  Mason,  (1902)  2  K.  B.  743  ;  and  as  to  mens  rea,  post. 
Part  III.  oh.  ii. 

(>•)  Somerset  v.  Wade,  (1894)  I  Q.  B.  574  ;  and  see  App.  A.,  ^.  -e.  Permit. 
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CHAPTEE  III. 

WHAT  MAY  AND  WHAT  MAY  NOT  BE  IMPLIED  IF  THE 
MEANING  IS  NOT  PLAIN. 


Omission  may  be  supplied 
by  implication 

(a)  In   order    to    prevent 

existing  words  from 
being  deprived  of  all 
meaning    . 

(b)  In  the  case  of  enabling 

statutes  which  omit  to 

mention  some  detail  . 

For  what  purposes  express 

language  is  necessary    . 

(1)  For  imposing  a  tax  or 

charge 

(2)  For  conferring  rights  . 


116 


116 


118 

119 

119 
123 


(3)  To  impose  new  obliga- 

tions .         .        .        .123 

(4)  To  take  away  rights, 

whether  public  or  pri- 
vate .         .        .        .123 

Sights  sometimes 
reserved  by  statute  ex 
majori  cauteld     .         .125 

(5)  To  alter  a  clear  princi- 

ple of  law  .        .        .126 

(6)  To  add  to  or  take  away 

from  jurisdiction  of  a 
Superior  Court  .        .127 

(7)  To  cut  down  effect  of 

a  written  instrument .  128 


Omission  may 
be  supplied  by 
implication. 


(a)  In  order  to 
prevent  exist- 
ing words 
from  being 
deprived  of 
all  meaning. 


3  &  4  Will.  4, 
0.  74. 


1 .  [If  the  meaning  of  a  statute  is  not  plain,  it  is  permissible 
in  certain  cases  to  have  recourse  to  a  construction  by  impli- 
cation, and  to  draw  inferences  or  supply  obvious  omissions.] 
But  the  general  rule  is,  as  Patteson,  J.,  said  in  King  v. 
Burrell  (1840),  12  A.  &  E.  460,  468,  "not  to  import  'into 
statutes  words  which  are  not  to  be  found  there,"  and  [there  are 
particular  purposes  for  which  express  language  is  absolutely 
indispensable  (a)]. 

(1)  It  has  already  been  stated  [if  a  matter  is  altogether 
omitted  from  a  statute  (&),  it  is  clearly  not  allowable  to  insert 
it  by  implication,  for  to  do  so  would,  as  James,  L..J.,  said  in 
Be  Sneezum  (1876),  3  Ch.  D.  463,  472,  "not  be  to  construe 
the  Act  of  Parliament,  but  to  alter  it"  (c).  But  where  the 
alternative  lies  between  either  supplying  by  implication  words 
"  which,"  as  the  Court  said  in  Jubb  v.  Hull  Dock  Co.  (1846), 
9  Q.  B.  455,  "appear  to  have  been  accidentally  omitted,"  or 
adopting  a  construction  which  deprives  certain  existing  words 
of  all  meaning,  it  is  usual  to  supply  the  words.  Thus,  in  Be 
Wcdn&wrigU  (1843),  1  Phil.  261,  Lord  Lyndhurst,  L.C., 
said,  as  to  sect.  33  of  the  Pines  and  Recoveries  Act,  1833: 
"  There  is  an  omission  here  which  it  is  proper  to  notice.    The 


(a)  See  pott,  p.  119.  (b)  Ante,  p.  78.  (c)  Ante,  p. 
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words  are,  '  If  any  person,  protector  of  a  settlement,  shall  be 
convicted  of  treason  or  felony,  or  if  any  person,  not  being 
the  owner  of  a  prior  estate  under  a  settlement,  shall  be  the 
protector  of  such  settlement  and  shall  be  an  infant,  or  if  it 
shall  be  uncertain  whether  such  last-named  person  be  living 
or  dead,  then  His  Majesty's  High  Court  of  Chancery  shall  be 
the  protector  of  such  settlement,  in  lieu  of  the  person  who 
shall  be  an  infant  or  whose  existence  cannot  be  ascertained ' 
— omitting  the  case  of  a  person  convicted  of  treason  or  felony. 
But  I  think  that  the  omission  must  be  supplied  by  implication, 
otherwise  no  effect  can  be  given  to  the  previous  words,  '  if 
any  person,  protector  of  a  settlement,  shall  be  convicted  of 
treason  or  felony.'  Now  these  words  cannot  be  struck  out 
of  the  Act,  and  it  is  much  more  natural  to.  supply  the  words, 
'  in  lieu  of  the  person  who  shall  be  convicted,'  than  to  adopt  a 
construction  which  would  deprive  the  preceding  words  of  all 
meaning."  The  Common  Law  Procedure  (Ireland)  Act,  1853,  le  &  17  Vict. 
s.  135,  enacted  that  "  if  a  debtor  have  an  estate  or  interest  «■  us. 
in  any  stock,  funds,  annuities,  or  shares  or  money  ...  it 
shall  be  lawful  for  the  Court  to  make  such  order  as  to  such 
stock,  funds,  annuities,  shares,  and  the  dividend,  interest  and 
annual  produce  thereof  .  .  .  but  no  such  order  shall  prevent 
the  Bank  of  Ireland  from  permitting  any  transfer  of  such 
stocks,  funds,  annuities,  and  shares  or  money.  .  .  ."  In 
Quin  V.  O'Keefe  (1859),  10  Ir.  C.  L.  E.  407,  the  question 
arose  whether,  as  this  section  omitted  the  word  "  money  "  in 
the  second  clause,  it  was  competent  for  the  Court  to  make 
an  order  with  respect  to  money.  The  Court,  following  the 
la^t-mentioned  case  of  Be  Wainmoright,  held  that  it  was  com- 
petent for  them  to  supply  this  word  by  implication,  and 
Lefroy,  C.J.,  said:  "I  admit  that  in  sect.  135,  where  it  is 
said  that  it  shall  be  lawful  for  the  Court  to  make  such  order, 
the  word  m,one/y  is  dropped,  and  that  the  order  is  only  to 
be  made  '  as  to  such  stocks,  funds,  annuities,  shares,  and  the 
dividend,  interest,  and  annual  produce  thereof,'  but  in  a  sub- 
sequent part  of  the  section  the  word  '  money '  is  introduced, 
thus  cleanly  bringing  it  within  the  operation  of  the  proviso, 
and  if  the  proviso  is  to  have  any  effect  at  all  in  respect  of  it, 
it  must  be  upon  the  supposition  that  it  was  contemplated  as 
being  otherwise  included  in  the  body  of  the  section.  .  .  . 
Unless,  therefore,  we  insert  the  word  '  money '  into  the  en- 
acting part  of  the  section,  that  section  as  to  money  will  be 
completely  nugatory."  But  in  Tlndeirhill  v.  Longridge 
(1859),  29  L.  J.  M.  C.  65,  the  Court  declined  ,to  act  upon 
the  authority  of  Re  Wainemight  (1843),  1  Phil.  261,  or  to 
supply  certain  words  by  implication.  The  later  case  turned 
on  18  &  19  Vict.  c.  108,  s.  9  (rep.),  which  enacted  that  "  if  loss 
of  life  to  any  person  employed  in  a  coal  mine  occurs  by  reason 
of  any  accident  within  such  coal  mine,  or  if  any  serious  per- 
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sonal  injury  arises  from  explosion  therein,  the  owner  of  such 
mine  shall,  within  twenty-four  hours  next  after  such  loss  of 
life,  send  notice  of  such  accident,"  &o.,  or -be  liable  to  a 
penalty.  An  accident  having  occurred  which  caused  "serious 
personal  injury,"  but  not  loss  of  life,  it  was  contended  that 
the  owner  of  the  mine  ought  to  have  sent  notice  of  the  acci- 
dent, for  it  waa  argued  that  it  was  quite  clear  that  there  was 
an  accidental  omission  after  the  words  "  such  loss  of  life," 
and  that  the  Legislature  must  have  intended  to  insert  the  words 
"  or  such  serious  personal  injury,"  otherwise  the  words  "  or 
if  any  serious  personal  injury  arises  from  explosion  therein  " 
are  wholly  inoperative.  The  Court,  however,  declined  to  imply 
that  these  words  had  been  omitted  by  accident,  for  "  we 
cannot,"  said  the^  Court,  "  take  upon  ourselves  the  office  of 
the  Legislature"  (d).} 
(^)  ^^P  "^^^  [If  a  statute  is  passed  for  the  purpose  of  enabling  something 
statuteswhioh  ^  ^'  done,  but  omits  to  mention  in  terms  some  detail  which 
omit  to  men-  is  of  great  importance  (if  not  actually  essential)  to  the  proper 
tioD  some  and  effectual  performance  of  the  work  which  the  statute  has 
in  contemplation,  the  Courts  are  at  liberty  to  infer  that  the 
statute  by  implication  empowers  that  detail  to  be  carried  out. 
Thus,  in  Cookson  v.  Lee  (1854),  23  L.  J.  Ch.  473,  an  Act 
vested  certain  lands  in  trustees  for  the  purpose  of  enabling 
them  to  sell  the  lands  for  building  purposes,  but  the  Act  con- 
tained no  express  power  to  expend  any  portion  of  the  purchase- 
moneys  in  setting  out  the  lands  or  in  making  roads.  Under 
these  circumstances  the  Court  held  that,  having  regard  to  the 
object  of  the  Act — namely,  the  sale  of  the  property  as  building 
land — such  power  ought  to  be  implied.  "In  point  of  fact," 
said  the  Court,  "  the  Act  did  not  contain  the  power,  though 
Acts  of  Parliament  of  a  similar  nature  generally  do  so;  but 
it  is  a  very  natural  question  whether,  though  it  does  not  in 
terms  do  it,  it  does  not  do  it  by  implication — whether  we  must 
not  infer  that,  from  the  powers  given,  the  Legislature  con- 
sidered that  they  had  given  the  power  which  is  contended  for, 
and  whether,  in  directing  something  to  be  done,  they  must 
not  be  considered  by  necessary  implication  to  have  empowered 
that  to  be  done  which  was  necessary  in  order  to  accomplish 
the  ultimate  object."] 

The  Courts  have  sometimes  felt  constrained  to  narrow  the 
effect  of  a  repealing  section  in  order  to  give  full  effect  to  the 
intention  of  the  Act  containing  it.  Sect.  33  of  a  local  Act  of 
1877  (40  &  41  Vict.  o.  ccxxxv.),  provided  for  the  purohaae  of 

{d)  In  Maxwell  on  the  Interpretation  of  Statutes  (3rd  ed.),  38fl,  it  is  said  that 
if  in  this  ease  the  statute  had  been  a  remedial  one,  instead  of  being  a  penal 
statute,  "the  omission  would  probably  have  been  supplied,"  as  it  was  in  the 
case  of  Re  Wainewright  (1843),  1  Phil.  261.  This  may  be  so,  but  the  Court  did 
not  give  this  as  their  reason  for  refusing  to  supply  the  omission  ;  and  see  Quin 
V.  O'Keefe  (1859),  10  Ir.  C.  L.  Rep.  407,  cited  ante,  p.  117. 
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lands  for  the  accommodation  of  the  working  classes  likely  to 
be  displaced  by  certain  metropolitan  improvements.  Sect.  3 
of  a  subsequent  Act  of  1882  ^45  &  46  Vict.  c.  coxxii.),  pro- 
vided that  the  provisions  of  sect.  33,  sv/pra,  should  cease  to 
be  in  force  with  respect  to  certain  lands  mentioned,  and  that 
in  relation  thereto  the  earlier  Act  should  be  read  as  though 
sect.  33  were  not  contained  therein.  In  Wigram  v.  Fryer 
(1887),  36  Ch.  D.  87,  North,  J.,  held— 

(1)  That  nothing  outside  the  two  Acts  enabled  the  local 
authority  to  erect  buildings  for  housing  the  working 


(2)  That     the     Legislature   plainly     intended     that    such 

buildings  should  be  erected;  and 

(3)  That,  to  give  effect  to  this  intention,  the  Court  must 

imply  that  the  later  Act  conferred  upon,  or  preserved 
to,  the  authority  the  powers  expressly  conferred  by 
the  repealed  section  of  the  Act  of  1877. 

The  learned  judge  was  amply  justified  in  saying  that  "  it  is 
a  very  lamentable  way  of  legislating  that  we  should  be  driven 
to  get  at  the  meaning  of  these  Acts  by  removing  difficulties 
(as  far  as  can  be  done)  by  construction  rather  than  that  the 
intention  of  the  Legislature  should  be  clearly  expressed  upon 
the  face  of  the  Act." 

2.  [Express  and  unambiguous  language  appears  to  be  abso-  Express 
lutely  indispensable  in  statutes  passed  for  the  following  pur-  language 
poses:— (1)  Imposing  a  tax  (e)  or  charge;  (2)  Conferring  or  eertX case". 
taking  away  legal  rights,  whether  public  or  private;  (3)  Alter- 
ing or   excepting  from  the  operation   of  clearly  established 
principles  of  law;   (4)  Altering  the  jurisdiction  of  Courts  of 
law;   (5)  Cutting  down  the  effect  of  a  written  instrument.] 

(1)  [If  a  statute  professes  to  impose  a  charge,  "the  rule,"  (i)  Forim- 
said  the  Judicial   Committee   in    Oriental  Bank  v.    Wright  posing  a  tax 
(1880),  5  App.  Cas.  842,  856,  is  "that  the  intention  to  im-  °'^«^*''&«- 
pose  a  charge  upon  a  subject  must  be  shown  by  clear  and 
unambiguous  language"  (/).     This  accords  with  the  view  ex- 
pressed by  Parke,  B.,  in  In  re  Michelthwait  (1855),  11  Ex. 
452,  456:    "It  is  a  well-established  rule  that  the  subject  is 
not  to  be  taxed  without  clear  words  for  that  purpose;   and 
also  that  every  Act  of  Parliament  must  be  read  according  to 
the  natural  construction  of  its  words."    In  Partington  v.  Att.- 

(«)  Also  exempting  from  a  tax  or  rate.  "  Duties  given  to  the  Crown,"  said 
Lord  Selbome  in  Meraey  Bocks  v.  Lucas  (1883),  8  App.  Cas.  891,  902,  "taxes 
imposed  by  the  authority  of  the  Legislature,  by  public  Acts  for  public  purposes, 
cannot  be  taken  away  by  general  words  in  a  local  and  personal  Act.  ..."  As 
to  whether  the  exemption  is  limited  to  taxes  existing  at  the  date  of  the  Act,  see 
Stewart  v.  Thames  Conservancy,  (1908)  1  K.  B.  893.  As  to  exemption  from  rates, 
see  Sion  College  ease,  (1901)  1  K.  B.  617 ;  Mayor,  fc.  of  London  v.  Netherlands 
Steamboat  Co.,  (1906)  A.  C.  262,  268. 

(/)  To  same  effect,  see  Simms  v.  Registrar  of  Probates,  (1900)  A.  C.  323,  337. 
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Gm.  (1869),  L.  R.  4  H.  L.  100,  122,  Lord  Cairns  said:  "I 
am  not  at  all  sure  that,  m  a  case  of  this  kind — a  fiscal  case- 
form  is  not  amply  sufficient;  because,  as  I  understand  the 
principle  of  all  fiscal  legislation,  it  is  this:  if  the  person  sought 
to  be  taxed  comes  within  the  letter  of  the  law  he  must  be 
taxed,  however  great  the  hardship  may  appear  to  the  judicial 
mind  to  be.  On  the  other  hand,  if  the  Crown,  seeking  to 
recover  the  tax,  cannot  bring  the  subject  within  the  letter  of 
the  law,  the  subject  is  free,  however  apparently  within  the 
spirit  of  the  law  the  case  might  otherwise  appear  to  be.  In 
other  words,  if  there  be  admissible,  in  any  statute,  what  is 
called  an  equitable  construction,  certainly  such  a  construction 
is  not  admissible  in  a  taxing  statute,  where  you  can  simply 
adhere  to  the  words  of  the  statute "  (gf) .  "Therefore  the 
Crown  fails  if  the  case  is  not  brought  within  the  words  of  the 
statute;  interpreted  according  to  their  natural  meaning,  they 
must  fail;  and  if  there  is  a  case  which  is  not  covered  by  the 
statute  so  interpreted,  that  can  only  be  cured  by  legislation,  and 
not  by  an  attempt  to  construe  it  benevolently  in  favour  of  the 
Crown  "  (h).  "  In  construing  such  Acts,'  said  Lord  Halsbury 
in  Lord  Advocate  v.  Fleming,  (1896)  A.  C.  152,  "we  have 
no  governing  principle  of  the  Act  to  look  at;  we  have  simply 
to  go  on  the  Act  itself,  to  see  whether  the  duty  claimed  is 
that  which  the  Legislature  has  enacted";  and  in  Tennant  v. 
Smith,  (1892)  A.  C.  150,  154,  he  said:  "  In  a  taxing  Act  it 
is  impossible,  I  believe,  to  assume  any  intention,  any  govern- 
ing purpose  in  the  Act  except  to  take  such  tax  as  the  statute 
imposes.  .  .  .  Cases,  therefore,  under  the  Taxing  Acts  always 
resolve  themselves  into  the  question  whether  or  not  the  words 
of  the  Act  have  reached  the  alleged  subject  of  taxation."  This 
rule,  said  Lord  Cairns  in  Pryce  v.  Monmouthshire  Canal  Co. 
(1879),  4  App.  Cas.  197,  202,  "probably  means  little  |more 
than  this,  that  inasmuch  as  there  was  not  any  a  priori  lia- 
bility in  a  subject  to  pay  any  particular  tax,  nor  any  antecedent 
relationship  between  the  taxpayer  and  the  taxing  authority, 
no  reasoning  founded  upon  any  supposed  relationship  of  the 
taxpayer  and  the  taxing  authority  could  be  brought  to  bear 
upon  the  construction  of  the  Act,  and  therefore  the  taxpayer 
has  a  right  to  stand  upon  the  literal  construction  of  the  words 


(ff)  Quoted  and  adopted  in  Att.-Gm.  v.  Earl  of  Selborne,  (1902)  1  K.  B.  388, 
396.  Collina,  M.B..,  in  a  case  as  to  succession  duty.  See  also  Cox  v.  Sahbits 
(1878),  3  App.  Cas.  473,  478,  where  Lord  Cairns  said  :  "A  taxing  Act  must  be 
construed  strictly.  You  must  find  words  to  impose  the  tax,  and  if  words  are  not 
found  which  impose  the  tax,  it  is  not  to  be  imposed."  "The  Act  upon  which 
the  construction  of  this  case  turns  (32  &  33  Vict.  c.  14,  s.  19)  is  a  taxing  Act, 
and  being  so  must,  in  my  opinion,  be  construed  strictly,  and  the  onus  lies 
on  the  Crown  to  show  that  the  persons  whom  it  is  sought  to  tax  fall  clearly 
within  its  operation  "  :  Whiteley,  Ltd.  v.  Bums,  (1908)  1  K.  B.  706,  709,  Lord 
Alverstone,  O.J. 

{h)  Att.-Oen.  v.  Earl  of  Selborne,  I.  c.  p.  396,  Collins,  M.E. 
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used,  whatever  might  be  the  consequence."  The  rule,  while 
valuable  as  a  caution,  cannot  be  taken  as  substantially  varying 
the  ordinary  rules  for  construing  all  statutes.  In  Att.-Cren. 
V.  Carlton  Bank,  (1899)  2  Q.  B.  158,  164,  Lord  Eussell,  C.J., 
said:  "I  see  no  reason  why  any  special  canons  of  construc- 
tion should  be  applied  to  any  Act  of  Parliament,  and  I  know 
of  no  authority  for  saying  that  a  taxing  Act  is  to  be  construed 
differently  from  anj-  other  Act.  The  duty  of  the  Court  is, 
iu  my  opinion,  in  all  cases  the  same,  whether  the  Act  to  be 
construed  relates  to  taxation  or  to  any  other  subject,  viz.,  to 
give  effect  to  the  intention  of  the  Legislature,  as  that  inten- 
tion is  to  be  gathered  from  the  language  employed,  having 
regard  to  the  context  in  connection  with  which  it  is  employed. 
The  Court  must  no  doubt  ascertain  the  subject-matter  to  which 
the  particular  tax  is  by  the  statute  intended  to  be  applied, 
but  when  once  that  is  ascertained,  it  is  not  open  to  the  Court 
to  narrow  or  whittle  down  the  operation  of  the  Act  by  con- 
siderations of  hardship  or  business  convenience,  or  the  like." 
[If  a  statute  imposes  a  tax  upon  the  whole  United  Kingdom, 
it  is  construed  so  far  as  its  terms  allow  in  such  a  way  that 
like  interests  in  property  may  be  subjected  to  like  charges, 
wheresoever  in  the  United  Kingdom  the  property  is  situate, 
and  so  that  all  the  subjects  of  each  kingdom  may  be  taxed 
equally  under  the  same  circumstances.  Therefore,  as  Lord 
Campbell  said  in  Braybrooke  v.  Att.-Gen.  (1861),  9  H.  L.  C. 
150,  165,  such  a  statute  must  be  "  construed,  not  according 
to  the  technicalities  of  the  law  of  real  property  in  England 
or  in  Scotland,  but  according  to  the  popular  use  of  the  language 
employed."]  But  "it  is  idle  to  suggest  that  in  the  taxing 
Acts,  where  they  are  dealing  with  English  finance,  the  words 
'  executor '  or  '  administrator,'  which  terms  we  use  popularly 
as  applicable  to  a  person  who  fills  that  character,  to  whatever 
country. he  belongs,  are  used  in  these  statutes  in  any  other 
sense  than  as  meaning  an  English  executor  or  an  English 
administrator  dealing  with  our  own  financial  system"  (^). 

Where  an  instrument  falls  within  two  categories  'of  invest- 
ments taxable  under  a  taxing  Act,  it  may  be  assessed 
under  either  at  the  option  of  the  Crown  (k). 

The  Courts,  in  dealing  with  taxing  Acts,  will  not  presume  in 
favour  of  any  special  privilege  of  exemption  from  taxation. 
Said  Lord  Young  in  Hogg  v.  Parochial  Board  of  Auchter- 
muchty   (1880),  7  Eettie  (Sc),  986:   "I  think  it  proper  to 

(«)  New  Turk  Breweries  Co.  v.  Att.-Gen.,  (1899)  A.  0.  62,  68,  Halsbury,  L.O. 
The  question  there  was  -whether  an  English  company,  in  -which  shares  were 
held  by  a  foreign  testator  domiciled  abroad,  had  rendered  itself  liable  to  tax 
under  65  Geo.  3,  c.  184,  s.  7,  and  28  &  29  Vict.  u.  101,  s.  57,  by  paying  over  to 
his  executors  dividends  and  interest  on  the  shares  so  held,  thoagh  they  had  not 
obtained  probate  in  England. 

(/fc)  Speyer  v.  Inland  Revenue  Commiaaionera,  (1908)  A.  0.  92,  96,  Lord 
Bobertson. 
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say  that,  in  dubio,  I  should  deem  it  the  duty  of  the  Court  to 
reject  any  construction  of  a  modern  statute  which  implied  the 
extension  of  a  class  privilege  of  exemption  from  taxation,  pro- 
vided the  language  reasonably  admitted  of  another  inter- 
pretation." 

[The  rule  as  to  the  need  of  express  words  to  impose]  or 
exempt  [is  acted  upon  with  regard  to  all  kinds  of  charges. 
Dock  dues.  Thus,  with  regard  to  dock  dues,  in  Oildart  v.  Gladstone 
(1809),  11  East,  675,  684_,  the  Court,  in  deciding  that  the  dock 
due  in  question  was  rightfully  claimed,  said:  "  If  the  words 
of  the  statute  would  fairly  admit  of  a  different  meaning,  it 
would  be  right  to  adopt  that  which  would  be  most  favourable 
to  the  interest  of  the  public  .  because  the  public  ought 

not  to  be  charged  unless  it  is  clear  that  it  was  so  intended;  but 
we  think  that  the  words  here  used  are  plain."] 

Railway  and        In  Stockton  and  Darlington  Bail.  Co.  \.  Barrett  (1844), 
canalcharges.  ^  qj    ^  j,    ggQ^  j^ord  Lyndhurst,  C,  said:  "  If  it  was  a  case 
of  doubt,  the  rule  is  in  Acts   of   this  nature  (a  railway  Act 
levying  charges)  to  adopt  the  construction  most  beneficial  to 
the  public";  and  this  rule  was  adopted  as  to  canal  charges  in 
Pryee  v.  Monmouthshire  Canal  Co.  (1879),  4  App.  Cas.  205. 
Poor  rates.       By  s.  1  of  the  Poor  Relief  Act,  1601,  occupiers  of  coal  mines 
43  Eliz.  0.  2.    are  to  be  rated  for  the  relief  of  the  poor,  but  no  other  mines 
are  mentioned  in  the  statute.     In  R.  v.  Sedgley  (1831),  2 
B.  &  Ad.  65,  it  was  argued  that  the  coal  mines  might  be  con- 
sidered as  having  been  mentioned  in  the  statute  as  examples, 
and  that,  in  fact,  it  was  intended  that  the  occupiers  of  all 
kinds  of  mines  should  be  rated.      This    argument   was    not 
acceded  to,  and  it  was  held  that,  according  to  the  maxim  ex- 
pressio  unius,  the  expression  "  coal  mines  "  had  the  effect  of 
Stamps.  excluding  all  other  mines.     [With  regard  to  the  Stamp  Acts, 

Lord  Tenterden  said,  in  Tomkins  v.  Ashby  (1827),  6  B.  &  C. 
541,  542:  "  A  stamp  was  not  necessary  in  this  case.  Statutes 
imposing  duties  are  to  be  so  construed  as  not  to  make  any 
instruments  liable  to  them  unless  manifestly  within  the  inten- 
Tolls.  tion  of  the  Legislature."     In  Leeds  and  Liverpool  Canal  v. 

Hustler  (1823),  1  B.  &  C.  424,  it  appeared  that  by  lO-Geo.  3, 
c.  114,  it  was  enacted  that  no  boat  of  less  burden  than  twenty 
tons  should  pass  any  of  the  locks  without  paying  tonnage 
equal  to  a  boat  of  twenty  tons,  but  no  toll  was  imposed  upon 
empty  boats;  and  that  by  the  subsequent  Act  of  23  Geo.  3, 
c.  47,  boats  of  greater  burden  than  twenty  tons,  but  carrying 
leas  than  that  quantity  of  cargo,  were  put  upon  the  same 
footing  as  boats  of  twenty  tons.  Though  no  toll  was  expressly 
imposed  upon  empty  boats  by  either  of  the  Acts,  it  was  argued 
that  by  the  later  Act  a  toll  upon  empty  boats  was  imposed  by 
inference.  To  this  argument  the  Court  declined  to  accede. 
"  ThoBO  who  seek,"  said  Bayley,  J.,  "to  impose  a  burden  upon 
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the  public,  should  take  oare  that  their  claim  rests  upon  plain 
and  unambiguous  language."] 

The  sSme  rule  is  applied  by  the  Scotch  Courts,  and  is  thus 
stated  by  Inglis,  L.P.,  in  Laird  v.  Clyde  Navigation  Trustees 
(1879),  6  Eettie  (Sc),  786:  "No  body  o±  statutory  trustees 
or  other  persons  can  be  allowed  to  levy  a  toll  or  duty  unless 
they  have  unequivocal  statutory  authority  for  so  doing;  and 
in  interpreting  enactments  imposing  tolls,  rates,  or  dues,  I 
think  the  Court  is  bound  to  construe  the  Act  according  to 
its  ordinary  meaning  and  use." 

(2)  [Eights  cannot  be  eonferred^by  mere  implication  from  (2)  Forcon- 
the  language  used  in  a  statute,  but  there  must  be  a  clear  and  ferring  rights. 
unequivocal  enactment  (1).     By  eect.  9  of  the  Municipal  Cor-  32  &  33  Vict. 
porations  Elections  Act,  1869  (rep.),  it  was  enacted  that  when-  "•  65. 

ever  in  Acts  relating  to  municipal  elections    "  words    occur 

which  import  the  masculine  gender,  the  same  shall  be  held 

to  include  females."     By  the  Married  Women's  Property  Act,  33  &  u  Viot. 

1870  (rep.),  coverture  ceased  to  be  a  bar  to  holding  property.  "' 

It  was  contended,  in  R.  v.  Rarrald  (1872),  L.  K.  7  Q.  B. 

362,  that  the  former  enactment  might  reasonably  be  held  to 

apply,  not  oidy  to  single,  but  also  to  married  women;  but  it 

was  held  otherwise.     "  By  the  common  law,"  said  Cockburn, 

C.J.,  "a  married  woman  is  incapable  of  voting.   .   .   .  It  is 

quite  cleai-  that  the  Act  of  1869  had  not  married  women  in 

its  contemplation,  nor  can  it  be  supposed  that  the  subsequent 

statute  of  1870,  by  which  the  status  of  married  women  with 

regard  to  the  power  to  hold  property  has  been  recognised  and 

established,  and  which  was  passed  alio  intuitu,  has  by  a  side 

wind  given  them  political  and  municipal  rights  "  .(jn)-']    And 

the  same  opinion  was  given  with  reference  to  the  eligibility  of 

women  to  municipal  office  under  s.  75  of  the  Local  Govern-  si  &  52  Vict. 

ment  Act,  1888,  in  Beres ford-Hope  v.  Sandhurst  (1889),  24  "'■  *^- 

Q.  B.  D.  79,  and  Do  Souza  v.  Cobden,  (1891)  1  Q.  B.  687 

(3)  In  cases  of  doubt  Courts  will  lean  to  a  construction  that  (3)  To  impose 
an  enactment  is  not  intended  to  impose  a  serious  new  obliga-  ^^^  obliga- 
tion, but  only  to  provide  new  or  better  means  of  enf  orcdng     °°*' 

an  existing  obligation  («) . 

(4)  In  Re  Cuno  .(1883),  43  Ch.  D.  12,  17,  Bowen,  L.J.,  (4)  To  take 
said:   "In  the  oonstruction  of  statutes  you  must  not  construe  ^-way public 
the  words  so  las  to  take  away  rights  which    already    existed  rights, 
before  the  statute  ^as  passed,  unless  you  have  plain  words 

which  indicate  that  such  was  the  intention  of  the  Legislature." 

{!)  Therefore,  "  a  saving  clause,"  as  Wood,  V.-C,  said  in  Arnold  v.  Mayor  of 
Gravesend  (1856),  2  K.  &  J.  674,  591,  "  cannot  be  taken  to  give  any  right  which 
did  not  exist  already."     As  to  provisoes,  see  post,Tp.  214. 

(ot)  See  also  Chorllon  v.  linffa  (1868),  L.  R.  4  0.  P.  374  :  Nairn  v.  University 
of  St.  Andrews,  (1909)  A.  0.  147.  The  disability  in  question  was  removed  as  to 
municipal  office  by  7  Edw.  7,  c.  33. 

(«)  Finch  V.  Bannister,  (1908)  1  K.  B.  485. 
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[Therefore  rights,  whether  public  or  private,  are  not  to  be 
taken  away,  or  even  hampered  (o),  by  mere  implication  from 
the  language  used  in  a  statute],  unless,  as  Fry,  J*  said  in 
Mayor,  dc.  of  Yarmouth  v.  Simmons  (1878),  10  Ch.  D.  518, 
527,  "  the  Legislature  clearly  and  distinctly  authorise  the 
doing  of  something  which  is  physically  inconsistent  with  the 
continuance  of  an  existing  right"  (p).  "In  order  to  take 
away  a  right,"  said  the  Judicial  Committee  in  Western  Coun- 
ties Bail.  Co.  v.  Windsw,  dc.  Bail.  Co.  (1882),  7  App.  Cas. 
178,  189,  "  it  is  not  sufficient  to  show  that  the  thing  sanctioned 
by  the  Act,  if  done,  will  of  sheer  physical  necessity  put  an 
end  to  the  fight;  it  must  also  be  shown  that  the  Legislature 
have  authorised  the  thing  to  be  done  at  all  events,  and  irre- 
spective of  its  possible  interference  with  existing  rights." 
51  Geo.  3,  [Sect.  2  of  the  Gifts  for  Churches  Act,  1811,  enacts  that 
certain  lords  of  manors  may  grant  for  public  purposes  any 
waste  land  of  the  manor,  "  freed  and  absolutely  discharged 
from  all  rights  ;of  common."  In  Forbes  v.  Ecclesiastical 
Cdmmissioners  (1872),  L.  E.  15  Eq.  51,  53,  it  was  contended 
that  this  enactment  authorised  the  lord  to  discharge  the  land, 
not  only  of  manorial  right,  but  also  of  public  or  customary 
rights.  But  it  was  held  that  "  the  language  of  the  statute 
was  fully  satisfied  by  interpreting  it  to  mean,  what  indeed 
is  the  plain  and  natural  meaning  of  the  words  used,  a  power 
to  discharge  the  land  of  manorial  rights.  To  hold  otherwise 
would  be  to  destroy  by  a  side  wind  public  rights  which  were 
not  in  the  contemplation  of  the  Legislature"  (g).] 

[In  Gray  v.  B.  (1844),  11  CI.  &  F.  427,  the  question  arose 
whether  the  right  of  a  person  tried  for  felony  to  challenge 
peremptorily  twenty  of  the  jurors  summoned  to  try  him  ex- 
11  &  12  Vict,    tended  to  a  new  felony  created  by  the  Treason  Felony  Act, 
"■  12.  1848.     It  was  held  that  it  did.     "A  prisoner,"  said  Tindal, 

C.J.  (at  p.  480),  "  is  not  to  be  deprived  by  implication  of  a 
right  of  so  much  importance  to  him,  given  by  the  common 
Law  and  enjoyed  for  many  centuries,  unless  such  implication  is 
absolutely  necessary  for  the  interpretation  of  the  statute  "  (r).] 

(o)  Of.  Z.  N.  W.  R.  v.  Jivans,  (1893)  1  Ch.  16. 

{p)  I.e.,  the  words  taking  away  the  right  should  be  clear  and  unambiguous. 
See  Campbell  v.  Macdmald  (1902),  22  N.  Z.  L.  R.  65,-69,  a  case  in  which  it  was 
contended  that  Fisheries  Protection  Acts  of  New  Zealand  justified  regulations 
preventing  a  man  from  fishing  ex  adveno  his  own  lands. 

(?)  [In  S.  V.  Straehan  (1872);  L.  E.  7  Q.  B.  463,  it  was  argued  that,  by 
virtue  of  33  &  34  Vict.  c.  97,  sch.  (Voting  paper),  which  enacted  that  "any 
instrument  for  the  purpose  of  voting  by  any  person  entitled  to  vote  at  any 
meeting,"  should  be  liable  to  a  penny  stamp  duty,  it  became  necessary  for 
voting  papers  used  at  municipal  elections  to  be  stamped.  "But,"  said 
Cockbum,  C.J.,  "  it  can  never  have  been  the  intention  of  the  Legislature,  by 
such  an  enactment  as  this — viz.,  by  the  use  of  the  words  '  at  any  meeting  '  in 
the  schedule — to  have  altered  the  whole  system  of  voting  at  pubUc  elections."] 
Cf.  Murray  v.  Drew,  (1893)  A.  C.  300. 

(r)  [This  dictum  of  Tindal,  C.J.,  was  cited  with  amroval  by  the  Judicial 
Committee,  in  giving  judgment  in  Levingei-  v.  R.  (1870), X.  R.  3  P.  C.  282,  289,  a 
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Again,  it  being  a  recognised  right  that,  as  Erie,  C.J.,  said 
in  Cooper  V.  Wandsworth  D.  B.  W.  (1863),  14  C.  B.  (¥.  S.) 
180,  187,  "  no  man  is  to  be  deprived  of  his  property  without 
his  having  an  opportunity  of  being  heard,"  it  was  laid  down 
in  that  case  by  Byles,  J .  (at  p.  194),  that  "  although  there  may 
be  no  positive  words  in  a  statute  requiring  that  a  party  shall 
be  hea^,  yet  a  long  course  of  decisions,  beginning  with  Dr. 
Benthy's  case  (1722),  1  Str.  557;  Ld.  Kaym.  1334;  8  Mod. 
148;  Fort.  202,  established  that  the  justice  of  the  oommon 
law  will  supply  the  omission  of  the  Legislature."  [So  also 
with  regard  to  the  right  of  trial  by  jury.  "  An  Act  of  Par- 
liament," said  Best,  O.J.,  in  Looker  v.  Haloomb  (1827),  4 
Bing.  183,  188,  "  which  tak^s  away  the  right  of  trial  by  jury 
.  .  .  ought  to  receive  the  strictest  construction ;  nothing  should 
be  holden  to  come  under  its  operation  that  is  not  expressly 
within  the  letter  and  spirit  of  the  Act"  (s).] 

[In  Acts  of  Parliament,  it    has    sometimes,    ex  abundanti  Eeservation 
oauteld,   been   thought  necessary  specially  to  reserve    rights,  of  rights 
For  instance,  in    certain   Acts   regulating   the   law  of  bank-  **  ("JJ*  "'"'* 
ruptcy  (t),  the  privilege  of  freedom  from  arrest  belonging  to 
peers  of  Parliament  was  specially  preserved.    But  this  special 
reservation  was  unnecessary,  for,  said  Lord  Hatherley  in  DuTce 
of  Nmmmtle  v.  Morris  (1870),  L.  E.  4  H.  L.  661,  671,  "it 
is  not  because,  ex  majori  eauteld,  several  Acts  oi  Parliament 
have  thought  it  necessary  specially  to  reeerve  that  privilege, 
that  it  is  to  be  held  to  be  abolish^  and  annihilated  in  every 
other  Act  of  Parliament  in  which  it  is  not  expressly  reserved."] 

[The  effect  of  an  Act  of  Parliament  upon  a  private  right  was 
much  discussed  in  Walsh  v.  Secretary  of  State  for  India 
(1863),  10  H.  L.  C.  367.  In  that  case  it  appeared  that  Lord 
Olive,  whose  representative  the  plaintiff  was,  had  transferred 
to  the  East  India  Company  a  sum  of  money,  and  they  had 
covenanted  to  pay  out  of  that  sum  pensions  to  disabled  officers 
and  soldiers  so  long  as  the  company  employed  troops  in  India, 
and  if  they  ceased  to  employ  troops,  the  money  was  to  be 
handed  back  to  Lord  Clive  or  his  representatives.  By  the 
Government  of  India  Act,  1858,  the  government  of  India  21  &  22  Viot. 
was  transferred  from  the  company  to  the  Crown,  and  the  same  "■  106. 
Act  vested  in  the  Crown  all  the  funds  at  the  disposal  of  the 
company,  and  it  was  contended  on  the  part  of  the  Crown  that, 
although  the  company  had  ceased  to  employ  troops  in  India, 

case  in  which  a  similar  point  was  raised.  See  this  case  cited  below,  Part  II. 
ch.  iv.,  on  "Effect  of  Statutes  on  the  Common  Law."] 

{»)  In  Sx  parte  Carew,  (1897)  A.  C.  719,  it  was  held  that  an  Order  in  Council 
under  the  Foreign  Jurisdiction  Act,  1843  (6  &  7  Vict.  c.  94),  could  lawfully 
reduce  the  number  of  jurors  from  twelve  to  five. 

(<)  [4  Geo.  3,  c.  33,  s.  4,  and  12  &  13  Viot.  c.  106,  s.  66 ;  see  the  argument  of 
Sir  E.  Palmer  in  Duke  of  Newcastle  v.  Morris  (1870),  L.  E.  4  H.  L.  661.]  In 
the  Palmer  Act  (19  &  20  Vict.  c.  Ifi)  and  the  Central  Criminal  Court  Act,  1834 
(4  &  6  Will.  4,  c.  36),  a  similar  reservation  is  made  as  to  the  trial  of  peers. 
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this  Act  haxi  deprived  the  plaintiff  of  his  right  to  have  the 
money  handed  back  to  him.  The  House  of  Lords,  however, 
did  not  adopt  this  view,  and  they  held  that  as  this  claim  of 
Lord  Olive's  representative  against  the  company  was  neither 
expressly  released  nor  prohibited  by  the  Act  in  question,  that 
Act  could  not  in  any  manner  avail  to  take  away  the  right  of 
action  under  that  covenant.  "  This  result,"  said  Lord  West- 
bury,  "  follows  of  necessity,  consistently  with  every  rule  by 
which  Acts  of  Parliament  ought  to  be  interpreted,  especially 
the  rule  that  they  should  be  so  interpreted  as  in  no  respect  to 
interfere  with  or  prejudice  a  clear  private  right  or  title, 
unless  the  private  right  or  title  is  taken  away  per  directum." 
In  Randolph  v.  Milman  (1868),  L.  E.  4  C.  P.  107,  it  was 
3  &  4  Vict.  contended  that  by  virtue  of  the  Ecclesiastical  Commissioners 
0. 113.  ^(j^^  1840,  passed  for  the  purpose  of  vesting  in  the  Commis- 

sioners the  estates  of  certain  deaneries,  the  non-residentiary 
prebendaries  of  cathedrals  were  deprived  of  their  right  to  vote 
at  the  election  of  proctors.  They  had  enjoyed  this  right  from 
time  immemorial,  and  there  being  no  express  words  in  the 
statute  by  which  the  right  was  taken  away,  the  Court  decided 
that  they  still  retained  the  right.  "  We  agree,"  said  the 
Court  (at  p.  113),  "with  the  principle  of  the  law  stated  by 
Sir  Koundell  Palmer  at  the  outset,  that  vested  rights  are  not 
to  be  taken  away  without  express  words  or  necessary  intend- 
ment or  implioation;  and  upon  adverting  to  the  statute,  it 
will  be  found  that  there  is  no  express  extinction  of  the  right 
here  claimed,  and  no  necessary  implication  or  intendment  to 
that  effect."  And  the  rule  is  thus  expressed  by  Bramwell, 
L.J.,  in  Wells  v.  London,  Tilbury,  Sc.  Bail.  Co.  (1877), 
5  Ch.  D.  126,  130:  "The  Legislature  never  takes  away  the 
slightest  private  right  without  providing  compensation  for  it, 
and  a  general  recital  in  an  Act  providing  for  the  execution 
of  public  worksj  that  it  is  expedient  that  the  works  should  be 
done,  is  never  supposed  to  mean  that  in  order  to  carry  them 
out  a  man  is  to  be  deprived  of  his  private  rights  without  com- 
pensation."] 
(5)  To  alter  a  (5)  [To  alter  any  clearly  established  principle  of  law  a  dis- 
olear  principle  tinct  and  positive  legislative  enactment  is  necessary  (m). 
°   ^'^'  "  Statutes,"  said  the  Court  of  Common  Pleas  in  Arthur  v. 

Bokenham  (1708),  11  Mod.  150,  "  are  not  presumed  to  make 
any  alteration  in  the  common  law  further  or  otherwise  than 
the  Act  does  expressly  declare."  In  Bolfe  v.  Flower  (1866), 
L.  K.  1  P.  C.  27,  it  was  contended  that  it  was  the  intention 
of  the  Victorian  Legislature  by  the  Act  5  Vict.  No.  17,  s.  39, 
to  alter  the  well-known  principle  .of  bankruptcy  law,  that  a 
joint  creditor  having  a  security  upon  the  separate  estate  is 

(u)  See  this  point  further  discussed  in  chapter  on  ' '  Effect  of  Statutes  on  the 
Common  Law,"  Part  II.  ch.  iii. 
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entitled  to  prove  against  the  joint  estate  without  giving  up 
his  security.  In  deciding  against  this  contention  the  Judicial 
Committee  said  (p.  48):  "If  this  were  the  establishment  of 
a  new  code  of  insolvent  law,  and  it  was  the  object  of  the 
colonial  legislature  to  prevent  the  operation  of  a  rule  which 
they  considered  unjust,  it  is  hardly  to  be  imagined  that  they 
would  have  committed  their  intention  to  the  equivocal  meaning 
of  a  few  words  in  a  single  section  of  the  Act."] 

(6)  [A  distinct  and  unequivocal  enactment  is  also  required  (6)  To  add  to 
for  the  purpose  of  either  adding  to  or  taking  from  the  juris-  9''**^?*''°™. 
diction  of  a  superior  Court  of  Law.     "  I  cannot  think, '  said  superior 
Grove.  J.,  in  Comins  v.  Lombard  Bank  (1876),  1  Ex.  D.  Court. 
404,  406,  "  that  by  38  &  39  Vict.  c.  50,  s.  6  (County   Courts 
Act,  1875,  rep.),  the  Legislature  contemplated  an  extension 
of  the  right  of  appeal.   .   .      The  change  would   have   been 
great  in  principle,  and  if  the  Legislature  had  intended  to  in- 
troduce it,  clear  language  would  have  been  employed."    Thus, 
in  Smith  v.  Brown  (1871),  L.  E.  6  Q.  B.  729  (a;),  it  was 
argued  that  sect.  7  of  the  Admiralty  Court  Act,  1861,  which  24  &  25Viot. 
gives  jurisdiction  to  the  Admiralty  Court  over  "  any  claim  ''•  ^^• 
for  damage  done  by  a  ship,"  gave  the  Admiralty  Court  juris- 
diction to  entertain  a  suit  on  account  of  personal  injuries  occa- 
sioned by  the  collision  of  two  vessels.    '  But,"  said  the  Court, 
"  it  seems  to  us  impossible  to  suppose  that  the  Legislature  can 
have  intended  under  a  general  enactment  like  the  present,  as 
it  were  by  a  side  wind,  to  effect  so  material  a  change  in  the 
rights  and  relative  positions  of  the  parties  concerned  in  such 
an  action."     Similarly,  in  Att.-Gen.  v.  Sillem,  (1864),  10 
H.   L.   C.  704,  the  question  arose  whether  sect.  26    of    the 
Queen's  Eemembrancer  Act,  1859,  which  gave  the  Court  of  22  &  23  Vict. 
Exchequer  power  to  make  rules  as  to  the"  process,  practice,  °'     " 
and    mode  of    pleading  "  on  the  revenue  side  of  the  Court, 
enabled  them  to  grant  a  right  of  appeal  in  such  cases  to   the 
Exchequer  Chamber,  a  right  which  had  not  previously  existed. 
The  House  of  Lords  decided  that  the  Court  of  Exchequer  had 
no  such  power,  there  being  no  express  mention  in  the  Act  as 
to  giving  any  new  right  of  appeal.      "  The    creation,"  said 
Loixl  Weetbury,  "  of  a  new  right  of  appeal  is  plainly  an  act 
which  requires  [distinct]  legislative  authority"  (j/)-] 

{x)  Approved  in  Seward  v.  Vera  Cruz  (1884),  10  App.  Cas.  59  (H.  L.). 

(y)  Cf.  L.  N.  W.  nail.  Co.  t.  Bmelhm,  (1898)  1  Q.  B.  748,  where  it  was  held 
that  a  Provisional  Order  under  the  Railway  and  Canal  Traffic  Act,  1888  (.51  &  52 
Vict.  c.  25),  which  created  a  special  tribunal  for  deciding  certain  questions,  did 
not  oust  the  jurisdiction  of  the  High  Court  to  try  an  action  with  respect  to  a 
matter  not  specifically  put  within  the  arbitrator's  jurisdiction.  In  an  Ontario 
case,  Ahrem  v.  McGUligat  (1873),  23  Upp.  Can.  C.  P.  171,  Gwynne,  J.,  said 
that  a  statute  relating  to  the  practice  and  procedure  of  a  Court  presumes  the 
existence  of  jurisdiction,  and  applies  only  to  matters  within  the  jurisdiction  of 
the  Court,  and  should  not  be  called  in  aid  to  create  jurisdiction  where  it  is 
in  question  and  cannot  be  shown  to  exist  independently  of  the  statute  under 
Qonsicleration, 
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[Similarly  as  to  ousting  the  jurisdiction  of  a  superior  Court. 
In  Balfour  v.  Malcolm  (1842),  8  01.  &  F.  485,  500,  Lord 
Campbell  said:  "  There  can  be  no  doubt  that  the  principle  is 
that  the  jurisdiction  of  the  supreme  Courts  can  only  be  taken 
away  by  positive  and  clear  enactments  in  an  Act  of  Parlia- 
ment."] "  No  rule  is  better  understood,"  said  Pollock,  B., 
in  Oram  y.  Brrnrey' {1877),  2  Ex.  D.  346,  348,  "than  that 
the  jurisdiction  of  a  superior  Court  is  not  to  be  ousted  unless 
by  express  language  in,  or  obvious  inference  from,  some  Act 
of  Parliament  "  (z).  ["  The  general  rule  undoubtedly  is,"  said 
Tindal,  C.J.,  in  Albon  Y:Pylw(18i2),  4  M.  &  G.  421,  424, 
"that  the  jurisdiction  of  superior  Courts  is  not  taken  away 
except  by  express  words  or  necessary  implication"  (a).] 
Therefore,  inasmuch  as  the  power  of  the  Court  of  Queen's 
Bench  to  change  the  vernie  is  a  common  law  power,  "  words," 
said  Lord  Campbell  in  Southampton  Bridge  Co.  v.  Southamp- 
ton L.  B.  (1858),  8  E.  &  B.  801,  "should  be  very  strong 
which  are  relied  upon  to  take  away  such  power."  [This  general 
rule,  when  relating  to  the  trial  of  new  offences  created  by 
statute,  was  well  explained  by  Lord  Mansfield  in  Hartley  v. 
Hooker  (1777),  2  Cowp.  523.  In  that  case  a  qui  torn  in- 
formation was  brought  in  the  Sheriff's  Court  of  the  city  of 
York,  under  14  Oar.  2,  c.  26,  which  enacted  that  "  all  offences 
shall  be  determined  ...  in  the  Court  of  Record  of  the  city 
wherein  such  offence  shall  be  committed,"  and  it  was  sought 
to  remove  the  information  into  the  Court  of  King's  Bench. 
It  was  objected,  however,  that  the  jurisdiction  of  the  King's 
Bench  was  taken  away  by  the  words  of  the  statute.  But  Lord 
Mansfield  said  as  follows:  "  If  a  new  offence  is  created  by 
statute,  and  a  special  jurisdiction  out  of  the  course  of  the 
oommon  law  is  prescribed,  it  is  to  be  followed.  .  .  .  But 
where  a  new  offenoe  is  created  and  directed  to  be  tried  in  an 
inferior  Court,  such  inferior  Court  tries  the  offenoe  as  a 
common  law  Court,  subject  to  all  the  consequences  of  common 
law  proceedings,  one  of  which  consequences  is  that  it  is  liable 
to  be  removed  in  this  Court,  and  this  Court  oannot  be  ousted 
of  this  jurisdiction  without  express  negative  words."]  It  is, 
however,  now  well  established  that  where  statutory  provisions 
are  made  for  determining  a  particular  class  of  difference  by 
arbitration,  the  jurisdiction  of  the  High  Court  as  to  such  differ- 
ences is  ousted  (&). 
(7)  To  cut  (7)  [In  Morris  v.  Mellin  (1827),  6  B.  &  0.  446,  Lord 

oflwUten     Tenterden  said:    "It  is  a  general  rule,  in  the  interpretation 


instrument. 


(z)  The  decision  in  this  case  -was  overruled  in  Chadwiek  v.  Ball  (1885),  U 
Q.  B.  D.  855,  but  the  observation  quoted  was  adopted  by  Lindley,  L  J.,  at 
p.  858,  and  was  accepted  as  correct  in  Payne  v.  Sogg,  (1900)  2  Q.  B.  43,  53 
(C.  A.). 

(a)  Of.  Jacobs  v.  Srett  (1875),  L.  R.  20  Eq.  1,  6,  Jessel,  M.R. 

\b)  Norwich  Corporation  v.  Norwich  Tramways  Co.,  (1906)  2  K.  B.  119  (C.  A.) ; 
of.  CrosfieldT,  Manchester  Skip  Cmal  Co.,  (1905)  A.  C-  421. 
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of  Acts  of  Parliament,  that  an  enactment  the  effect  of  which 
is  to  cut  down,  abridge,  or  restrain  any  written  instrument 
shall  have  a  limited  construction;"  and  in  the  same  case 
Bayley,  J.,  said:  "  In  order  to  avoid  any  written  instrument 
by  positive  enactment,  the  words  of  that  enactment  ought  to 
be  so  clear  and  express  as  to  leave  no  doubt  of  the  intention 
of  the  Legislature."  Thus  sect.  137  of  the  Bankruptcy  Act,  i2&i3Viot. 
1849  (rep.),  enacted  that  "every  judge's  order  made  by  con-  "•  i**^- 
sent  given  by  a  trader  defendant  in  a  personal  action  shall 
be  filed,"  as  therein  required,  "  otherwise  such  order  shall  be 
null  and  void  to  all  intents  and  purposes  whatever."  But  it 
was  held  in  Bryan  v.  Child  (1850),  5  Ex.  368,  that  this  en- 
actment did  not  avoid  such  a  judge's  order  as  against  the 
trader  himself,  but  only  as  against  his  assignees  if  he  after- 
wards became  bankrupt],  and  similar  rulings  have  been  given 
under  eect.  27  of  the  Debtors  Act,  1869  (32  &  33  Vict, 
c.  62)  (c),  and  under  sect.  145  of  the  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52)  {3). 

(e)  Which  supersedes  sect.  137  of  the  Act  of  1849  ;  6mm  v.  Wright  (1886), 
18  Q.  B.  D.  201. 

[d)  Crawshaw  v.  Harrison,  (1894)  1  Q.  B.  79  ;  and  see  further  on  this  point, 
Maxwell  on  Statutes  (4th  ed.),  318. 
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OH  AFTER  IV. 

WHAT  SOURCES  OF  INFORMATION  OUTSIDE  A  STATUTE  MAY 
BK  USED  FOR  THROWING  LIGHT  UPON  ITS  MEANING. 


1.  History  of  the  Act  .  .132 
Debates  in  Parliament  .  133 
Reports  of  commissioners  .  135 
Memoranda  prefixed  to  bills  135 

2.  Other  statutes     .         .         .136 

(a)  Statutes  in  pari  materia  1 37 

Statutes  in  pari  materia 
to  be  read  together    .  137 

Effect  of  enacting  that 
one  Act  shall  be  con- 
strued as  one  with 
another      .         .         .139 

If  two  statutes  are  in 
parimaterid,  whatever 
is  decided  as  to  one 
holds  good  as  to  the 
other.         .         .         .140 

This  rule  applies  to 
colonial  Acts      .         .  140 

What  statutes  are  in 
pari  materia 

Application  of  ruje      .  142 

Provisions  in  a  statute 
in  pari  materia  with 
another  statute  may 
not  be  borrowed  and 
applied  to  that  other 
statute  .  .  .  143 
(b)  Earlier  statutes    .         .   144 

Presum.ption  if  differ- 
ent language  is  em- 
ployed in  subsequent 
statutes     .         .         .  145 


Language  previously 
employed  may  be  de- 
parted from  without 
intending  to  alter 
meaning    . 

Exception  to  presump- 
tion if  later  statute  is 
carelessly  drawn 

If  section  of  earlier  Act 
is  introduced  into  later 
Act    . 


PAOE 


146 


147 


148 
148 


(c)  Subsequent  statutes 
Eelevant  only  as  "  Par- 
liamentary      exposi- 
tion "  of  prior  statute  148 

3.  Expositions  of  text  writers.  150 

4.  Usage         .... 

Construction  long  acqui- 
esced in  will  not,  as  a 
rule,  be  departed  from, 
even  though  the  con- 
struction appears  to  be 
incorrect 

But  usage  will  not  affect 
construction  of  statute 
if  meaning  is  plain 

Nor  will  usage  operate 
unless  particular  con- 
struction has  been  uni- 
versally acquiesced  in   . 

5.  Statutory  rules    . 


151 


152 


155 


156 
156 


1.  [Upon  the  failure  of  what  Dr.  Lushington,  in  Gough  v. 
Jones  (1863),  9  Jur.  (N.  S.)  82,  describes  as  "  the  most  satis- 
factory mode  of  construction  " — \iz.,  examining  the  statute, 
and  if  possible  ascertaining  the  meaning  from  the  statute  alone 
— it  is  necessary  to  consider  whether  it  is  in  any  case  allow- 
able to  have  recourse  to  anything  beyond  the  four  corners  of 
the  statute  for  the  purpose  of  ascertaining  what  was  the  in- 
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tention  of  the  Legislature  when  they  passed  the  particular  Act 
of  Parliament  which  is  under  consideration. 

The  rules  laid  down  in  Heydon's  case  (a)  allow,  to  a  History  of  an 
certain  extent,  the  circ^umstances  which  led  to  the  passing  ^''*- 
of  the  Act  to  be  considered  (6).]  The  most  recent  general 
statement  of  the  rules  to  be  observed  in  this  respect  is 
that  of  FarweU,  L.J.,  in  R.  v.  West  Riding  County 
Council,  (1906)  '2  K.  B.  676(c).  The  question  there  raised 
was  whether,  under  the  Education  Act,  1902,  any  obliga-  2  Edw.  7, 
tion  devolved  on  the  local  education  authority  to  pay  for  the  c.  42. 
cost  of  denominational  religious  instruction  in  certain  schools. 
In  the  course  of  the  argument  both  parties  sought  to  refer  to 
what  had  passed  in  Parliament  to  support  their  respective  con- 
tentions as  to  the  meaning  of  the  enactments  in  question. 
FarweU,  L.J.,  said:  "It  was  suggested  that  the  view  taken 
by  us  of  the  Act  is  not  in  accordance  with  the  intention  of  the 
House  of  Commons  or  with  public  understanding  of  the  effect 
of  the  Act;  and  reference  was  attempted  to  be  made  to  the 
debates  and  to  passive  registers;  but  we  have  only  to  deal  with 
the  construction  of  the  Act  as  printed  and  published.  That 
is  the  final  word  of  the  Legislature  as  a  whole,  and  the  ante- 
cedent debates  and  subsequent  statements  of  opinion  or  belief 
are  not  admissible.  But  they  would  be  quite  untrustworthy 
in  any  case.  In  the  case  of  an  Act  dealing  with  a  controversial 
subject  ambiguous  phrases  are  often  used  designedly,  ea,oh 
side  hoping  to  have  thereby  expressed  its  view,  and  the  belief 
of  each  that  it  has  succeeded  is  more  often  due  to  the  wish 
than  to  any  effort  of  reason.  The  generality  of  public  under- 
standing is  quite  incapable  of  proof,  and  is  beside  the  mark 
unless  as  an  appeal  to  timidity.  Seaurus  judicat  orbis 
terrarum.  The  principles  of  construction  applicable  to  Acts 
of  Parliament  are  well  settled,  and  will  be  found  stated  in 
8tradli/ng  v.  Morgan  (1560),  1  Plowd.  204  (d),  which  has 
received  the  approval  of  Lord  Justice  Turner  in  Hawkins  v. 
Gathermle  (1855),  6  De  G.  M.  &  G.  1,  and  of  Lord  Halsbury 
in  the  80U0  ease,  (1898)  A.  0.  571,  575  (e),  and  do  not  admit 

{a}  (1584),  3  Co.  Rep.  8.     Ante,  p.  104. 

(b)  [In  Moimseyv.  Iimay  (1865),  34  L.  J.  Ex.  55,  the  Court  of  Exchequer  said  : 
"  The  occasion  of  the  enactment  of  the  Prescription  Act,  1833  (3  &  4  Will.  4, 
0.  27)  is  well  known.  .  .  ."  And  in  R.  v.  Dean  of  Hereford  (1870),  L.  E.  5  Q.  B. 
196,  201,  the  Court  said:  "The  meaning  of  the  Act  appearing  to  us  open  to 
doubt,  it  occurred  to  us  ...  to  ascertain  the  state  of  things  existing  at  the 
time  of  the  passing  of  the  Act.  .  .  'H  In  LoMcashire  Jmtices  v.  Mayor  of 
Eochdale  (1883),  8  App.  Cas.  494,  SOI,  Lord  Bramwell  said:  "I  do  not  know 
historically  how  this  Act  came  into  existence,  and  I  doubt  very  much  whether, 
it  one  did  know,  one  would  have  the  right  to  apply  that  knowledge  to  the 
construction  of  the  Act."  In  Tasmania  v.  Commonwealth  (1904),  1  Australia 
C.  L.  R.  329,  Barton,  J.,  reviewed  the  history  of  the  Commonwealth  Constitution 
as  an  aid  to  ascertaining  the  meaning  of  certain  expressions  therein. 

(e)  The  judgment  of  the  0.  A.  was  reversed  in  the  H.  L.,  (1907)  A.  C.  29. 

(rf)  The  passage  in  Stradling  v.  Morgan  is  set  oui  post,  p.  184. 

(«)  In  tlmt  case  Lord  Halsbury,  L.C.,  accepts  Seydori's  case  {tibi  sup.),  and 
thus  sums  up  lie  prior  authorities:    "Turner,  L.J.,  in  Sawleins  v.  GathereoU 

k2 
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of  any  such  considerations.     The  Court  must,  of  course,  in 
construing  an  Act  of  Parliament,  as  in  construing  a  deed  or 
will,  do  its  best  to  put  itself  in  the  position  of  the  authors  of 
the  wordB  to  be  interpreted  at  the  time  when  such  words  were 
written  or  otherwise  became  effectual;  but  this  will  no  more 
justify  us  in  admitting  as  evidence  on  the  construction  of  an 
Act  speeches  in  either  House  or  subsequent  statements  in  the 
public  papers,  or  elsewhere,  of  the  effect  of  the  Act  than  it 
would  justify  us  in  admitting  on  the  construction  of  a  will  the 
advice  given  to  the  testator  by  his  solicitor  before  or  the  state- 
ments of  himself  or  his  expectant  legatees  of  the  effect  of  his 
will  after  he  had  made  it.    The  mischief  sought  to  be  cured  by 
the  Act  and  the  aim  and  object  of  the  Act  must  be  sought  in 
the  Act  itself.    Although  it  may,  perhaps,  be  legitimate  to  call 
history  in  aid  to  show  what  facts  existed  to  bring  about  a 
statute,  the  inferences  to  be  drawn  therefrom  are  extremely 
slight,  as  is  pointed  out  by  Baron  Bramwell  in  Att.-Gen.  v. 
Sillrni  (1864),  2  H .  &  C .  431 ,  531 .    I  think  that  the  true  rule 
is  expressed  with  accuracy  by  Lord  Langdale  in  giving  the 
judgment  of  the  Privy  Council  in  the  Gorham  case  (1852), 
Moore,  462:    'We  must  endeavour  to  ascertain  for  ourselves 
the  true  meaning  of  the  language  employed ' — in  the  Articles 
and    Liturgy — '  assisted    only  by  the   consideration   of  such 
external  or  historical  facts  as  we  may  find  necessary  to  enable 
us  to  understand  the  subject-matter  to  which  the  instruments 
relate  and  the  meaning  of  the  words  employed '  (/) . 

"  Lord  Blackburn,  in  Wear  Hiver  Commissioners  v.  Adam- 
son  (1877),  2  App.  Cas.  743,  763,  says:  'In  all  cases  the 
object  is  to  see  what  is  the  intention  expressed  by  the  words 
used.  But  from  the  imperfection  of  language  it  is  impossible 
to  know  what  that  intention  is  without  iiiquiring  further,  and 
seeing  what  the  circumstances  were  with  reference  to  which 
the  words  were  used,  and  what  was  the  object  appearing  from 
these  circumstances  which  the  persons  using  them  had  in  view.' 
On  this  principle  the  Court  is  not  to  be  oblivious  of  the  history 

(18.55),  6  D.  M.  &  G.  1,  21,  and  adding  his  own  high  authority  to  that  of  the 
,  judges  in  Stradling  v.  Morgan  {ubi  sup.),  after  enforcing  the  proposition  that  the 

intention  of  the  Legislature  must  be  regarded,  quotes  at  length  the  judgment 
in  that  case,  that  the  judges  have  collected  the  intention  '  sometimes  by 
considering  the  cause  and  necessity  of  making  the  Act  .  .  .  sometimes  by 
foreign  oiroumstanoes  (thereby  meaning  extraneous  oircumstanoes),  so  that 
they  have  ever  been  guided  by  the  intent  of  the  Legislature,  which  they  have 
always  taken  according  to  the  necessity  of  the  matter,  and  according  to  that 
which  is  consonant  to  reason  and  good  discretion,'  and  he  adds,  'We  have 
therefore  to  consider  not  merely  the  words  of  the  Act  of  Parliament,  but  the 
intent  of  the  Legislature,  to  be  collected  from  the  cause  and  necessity  of  the 
Act  being  made,  from  a  comparison  of  its  several  parts,  and  from  foreign, 
meaning  extraneous  circumstances,  so  far  as  they  can  justly  be  considered  to 
throw  light  on  the  subject.'  " 

(/)  In  Be  Gorham  (1850),  5  Ex.  630,  667,  Alderson,  B.,  had  said  :  "  We  do  not 
construe  Acts  of  Parliament  by  reference  to  history."  Subsequent  expressions 
in  his  judgment  indicate  that  he  meant ' '  Parliamentary  history." 
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of  law  and  legislation,  although  it  is  not  at  liberty  to  construe 
an  Act  of  Parliament  by  the  motives  which  influenced  the 
Legislature"  (gr).  In  accordance  with  the^e  and  other  decisions, 
it  is  usual,  in  determining  the  construction  of  a  statute,  to 
find  facts  referred  to  "  which  are  stated  to  exist  outside  the 
Act  of  Parliament"  under  consideration  (A). 

On  the  strength  of  these  authorities  it  is  permissible,  if  the  Public 
meaning  of  a  statute  is  not  clear,  to  pray  in  aid  the   public  '^^^^y- 
history  of  the  time  when  it  was  passed.     And  this  view  is 
supported  by  very  high  authority  in  the  United  States. 

In  U.  S.  V.  Unim  Pacific  Bail.  Co.  (1875),  91  U.  S.  72, 
79,  Davis,  J.,  said:  "  In  construing  an  Act  of  Congress  we 
are  not  at  liberty  to  recur  to  the  views  of  individual  members 
in  debate,  nor  to  consider  the  motives  which  influenced  them 
to  vote  for  or  against  its  passage.  The  Act  itself  speaks  the 
will  of  Congress,  and  this  is  to  be  ascertained  from  the  lan- 
guage used.  But  Courts  in  construing  a  statute  may,  with 
propriety,  recur  to  the  history  of  the  time  when  it  was 
passed  (i);  and  this  is  frequently  necessary  in  order  to  ascer- 
tain the  reason  as  well  as  the  meaning  of  particular  provisions 
in  it  "  (k).  The  statute  there  in  question  was  one  passed  under 
exceptional  circumstances  in  1862  during  the  Civil  War,  when 
a  trans-continental  railway  was  regarded  as  a  national 
necessity  for  facilitating  access  to  the  Pacific  coast  and  its 
defence  in  the  event  of  war  with  Great  Britain. 

As  was  said  by  Willes,  J.,  in  Millar  v.  Taylor  (1769),  4  Debates  in 
Burr.   2303,  2332:    "The  sense  and  meaning  of  an  Act  of  ParUament. 
Parliament  must  be  collected  from  what  it  says  when  passed 
into  law,  and  not  from  the  history  of  changes  it  underwent 
in  the  House  where  it  took  its  rise.    That  history  is  not  known 
to  the  other  House  or  to  the  Sovereign"  (Z). 

[It  is  not  permissible,  in  discussing  the  meaning  of  an 
obscure  enactment,  to  refer  to  "  the  parliamentary  history  " 
of  a  statute,  that  is  to  say,  to  the  debates  which  took  place  in 
Parliament  (to)  when  the  statute  was  under  consideration;  and 

(g)  See  Rohne  v.  Gui/  (1877),  a  Ch.  D.  901,  Jessel,  M.E. 

(A)  [In  Green  v.  S.  (1876),  1  App.  Cas.  513,  531,  Lord  Cairns  said:  "The 
doubt  which  has  arisen  [as  to  the  meaning  of  the  Act]  has  arisen  from  the  facts 
which  are  stated  to  exist  outside  the  Act  of  Parliament,  and  which  I  will  now 
refer  to.  .      ."] 

(i)  This  statement  is  based  on  Aldridge  v.  Williams  (1845),  3  How.  (U.  S.)  1, 
24,  Taney,  C.J.,  which  deals  with  an  Act  known  as  the  Compromise  Act,  passed 
to  settle  controversies  as  to  the  Federal  Customs  tariff.  Cf.  also  Ee  Trans- 
Missouri  Freight  Association  [infra,  p.  134,  «.). 

(A)  This  statement  is  based  on  Preston  v.  Browder  (1816),  1  Wheaton  (U.  S.), 
115,  121,  Todd,  J.,  where  the  Court  had  to  deal  with  statutes  of  North  Carolina 
of  1777  and  1778,  passed  just  after  the  Declaration  of  Independence  and  the 
conclusion  of  a  treaty  with  the  Cherokee  nation. 

(t)  This  case  turned  on  the  effect  of  a  Copyright  Act,  8  Anne,  c.  21  (c.  19, 
EuShead). 

()»)  In  R.  V.  Bishop  of  Oxford  ( 1879),  4  Q.  B.  D.  525,  Bramwell  and  Baggallay, 
L.JJ.,  allowed  a.  speech  of  the  Lord  Chancellor  in  the  House  of  Lords  to  be 
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the  alterations  (w)  made  in  it  during  its  passage  through  Com- 
mittee, are,  as  the  Court  said  in  B.  v.  Hertford  College  (1878), 
3  Q.B.D.  69,3,  707,  "wisely  inadmissible  to  explain  it."] 
In  Herron  v.  Rathmines,  dc.  Commissioners,  (1892)  A.  C. 
498,  502,  Lord  Halsbury,  L.C.,  said,  with  reference  to  the 
oonstruction  of  a  local  Act:  "  I  very  heartily  concur  in 
tho  language  of  FitzGibbon,  L.J.,  that  'we  cannot  interpret 
the  Act  by  any  reference  to  the  Bill,  nor  can  we  determine  its 
oonstruction  by  any  reference  to  its  original  form.'  " 

In  Admimistrator-Qeriferal  of  Bengal  v.  Prem  Lai  Mullick 
(1895),  L.  E.  22  Ind.  App.  107,  the  Judicial  Committee,  per 
Lord  Watson  (p.  118),  said:  "  Their  lordships  observe  that  the 
two  learned  judges  who  constituted  the  majority  in  the  Appel- 
late Court  (Supreme  Court  of  Calcutta),  although  they  do  not 
base  their  judgment  on  them,  refer  to  the  proceedings  of  the 
Legislature  which  resulted  in  the  passing  of  the  Act  (No.  ii.) 
of  1874  as  legitimate  aid  in  the  oonstruction  of  sect.  31.  Their 
lordships  think  it  right  to  express  their  dissent  from  that  pro- 
position. The  same  reasons  which  exclude  these  considerations 
when  the  clauses  of  an  Act  of  the  British  Legislature  are 
under  oonstruction  are  equally  cogent  in  the  case  of  an  Indian 
statute." 

The  same  rule  is  adopted  in  the  United  States  (o),  and  in 

cited  as  an  authority  as  to  the  construction  of  a  statute.  And  in  S.  E.  Rail.  Co. 
■V.  Bailway  Commissioners  (1880),  S  Q.  B.  D.  217,  236,  Cockburn,  C.J. ,  said: 
"  Where  the  meaning  of  an  Act  is  doubtful,  we  are,  I  think,  at  liberty  to 
recur  to  the  circumstances  under  which  it  passed  into  law  as  a  means  of  sohing 
the  difficulty";  and  he  accordingly  proceeded  to  quote  a  speech  made  by 
Mr.  Cardwell  on  the  introduction  of  the  Bill  into  the  House  of  Commons,  and 
a  speech  made  by  the  Lord  Chancellor  on  introducing  it  into  the  House  of 
Lords.  These  decisions  are  inconsistent  with  the  opinion  of  Lord  O'Hagan 
{infra),  and  the  first  was  disapproved  by  Earls  Cairns  and  Selbome  in  Julitm  v. 
Bishop  of  Oxford(mD),  5  App.  Cas.  214  ;  and  see-K.  v.  Board  of  Mucation,  (1909) 
2  K.  B.  1045,  1057,  1072.  See  also,  as  to  the  doubtful  propriety  of  referring 
for  the  construction  of  a  statute  relating  to  a  colony,  to  the  speech  of  a  Secre- 
tary of  State  in  introducing  it  in  Parliament,  Smiles  v.  Belford  (1877),  1  Upp. 
Can.  App.  436,  445,  Barton,  J.A.  ;  451,  Mobs,  J.A.  ;  Gosselin  v.  B.  (1903),  33 
Canada  S.  C.  255,  264,  Davies,  J. 

(«)  In  Alt.. Gen.  v.  Sillem  (1863),  2  H.  &  C.  .521,  Pollock,  C.B.,  said:  "No 
Court  can  construe  any  statute,  and  least  of  all  a  criminal  statute,  by  what 
counsel  are  pleased  to  suggest  were  alterations  made  in  Committee  by  a  member 
of  Parliament,  who  was  'no  friend  to  the  BiL,'  even  though  the  Journals  of  the 
House  should  give  some  sanction  to  the  proposition.  That  is  not  one  of  the 
modes  of  discovering  the  meaning  of  an  Act  of  Parliament  recommended  by 
Plowden  or  sanctioned  by  Lord  Coke  or  Blackstone."  Of.  Hohne  v.  Ouy  (1877), 
5  Ch.  D.  901,  905,  Jessel,  M.R. 

(o)  In  Be  Tram -Missouri  Freight  Association  (1896),  166  U.  S.  290,  316, 
Peokham,  J.,  said:  "There  is  a  general  acquiescence  in  the  doctrine  that 
debates  in  Congress  are  not  appropriate  sources  of  information  from  which  to 
discover  the  meaning  of  the  language  of  a  statute  passed  by  that  body.  The 
reason  is  that  it  is  impossible  to  determine  with  certainty  what  construction  was 
put  upon  an  Act  by  the  members  of  a  legislative  body  that  passed  it  by  resorting 
to  the  speeches  of  individual  members  thereof.  Those  who  did  not  speak  may 
not  have  agreed  with  those  wlio  did,  and  those  who  spoke  might  differ  from 
each  other :  the  result  being  that  the  only  proper  way  to  construe  a  legislative 
Aot  is  from  the  language  used  in  the  Act,  and  upon  occasion  by  resort  to  the 
history  of  the  time  when  it  was  passed." 
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Australia,  it  has  been  ruled  that  the  debates  iu  the  Federal 
Convention  which  framed  the  Commonwealth  Constitution 
afterwards  brought  into  force  by  Imperial  legislation  cannot 
be  used  for  the  interpretation  of  the  Constitution,  and  it  was 
said  that  the  reference  in  the  United  States  to  the  Federalist 
must  be  considered  as  reference  to  a  text-book  or  an  expert 
opinion  (p) . 

It  is  now  generally  agreed  that  reference  may  be  made  to  Reports  of 
reports  on  the  effect  and  defects  of  previous  statutes  in  pari  9°™™*^" 
materia.    In  the  8olio  case,  (1898)  A.  C.  571,  576,  Lord  Hals-  ''°"^™- 
bury  said:  "  .   .   .To   construe   the  statute  in  question    (the 
Patents  Act,  1888)  it  is  not  only  legitimate,  but  highly  con-  51  &  52  Viot. 
venient,  to  refer  both  to  the  former  Act  and  to  the  ascertained  c-  50  (rep.), 
evils  to  which  the  former  Act  had  given  rise,  and  to  the  later 
Act  which  provided  the  remedy  " ;  and  accordingly  he  and  the 
other  Law  Lords  held    that    reference  could    be  made  to  the 
report  of  a  commission  appointed  in  1887  to  inquire  into  the 
duties,  arrangements,    &c.    of    the  Patent  Office    under    the 
Patents,  &c.  Act,  1883.     Prior  to  this  case  there  had  been  an  45  ^47  viot. 
indisposition  on  the  part  of  the  judges,  with  some  exceptions,  0.  57  (rep.), 
to  permit  reference  to  ^uch  reports,  which  were    considered 
"  scarcely  legitimate  guides  to  the  construction  of  the  statute 
which  is  the  outcome  of  "  a  report  (q) . 

The  memorandum  or  breviate  now  usually  prefixed  to  Bills  Memoranda 
of  considerable  importance,  and    especially    to    consolidation  prefixed  to 
Bills,  often    supplies   useful   hints   as  to  the  intention  of  the 
draftsman,  but  has  not  yet  been  adopted    as    an  aid  to  the 
judges  in  construing  the  Act  when  passed. 

[There  are,  however,  several  (r)  sources  of  information  out- 

(p)  Sydney  Municipal  Council  v.  Commonwealth  (1904),  1  Australia  C.  L.  R. 
208,  213.  In  Gosselin  v.  R.  (1903),  33  Cauada  S.  C.  256,  264,  the  relevance  of 
debates  as  a  guide  to  interpretation  is  fully  discussed  \>j  Taschereau,  J.,  and  the 
authorities  are  collected. 

(j)  Sankin  \.  Lamont  (1880),  5  App.  Gas.  52,  Lord  O'Hagan.  'Emoept  Fellows 
V.  Clay  (1843),  4  Q.  B.  313,  at  p.  356,  in  which  Lord  Denman  referred  to  the 
Report  of  the  Real  Property  Commissioners,  none  of  the  earlier  cases  counte- 
nance reference  to  such  Reports.  [In  Salkeld  v.  Johnson  (1848),  2  C.  B.  749, 
and  Farley  v.  Bonham  (1861),  30  L.  J.  Ch.  239,  reference  was  not  allowed  to 
Reports  of  the  Real  Property  Commissioners.  In  Martin  v.  Bemming  (1854),  18 
Jnr.  1002,  and  Ardiny  v.  Bonner  (1856),  2  Jur.  (N.  S.)  763,  the  Report  of  the 
Common  Law  Commissioners  was  rejected  ;  and  in  Fwart  v.  Williams  (1854), 
3  Drew.  21,  that  of  the  Chancery  Commissioners  was  also  rejected.]  InJJ.  v. 
Bishop  of  Oxford  (1879),  4  Q.  B.  D.  526,  the  Court  considered  that  the  Church 
Discipline  Act,  1840  (3  &  4  Vict.  u.  86)  might  he  "  looked  at  by  the  light  of  the 
Report  of  the  Ecclesiastical  Courts  Commissioners  which  preceded  it."  In 
Curran  v.  Treleaven,  (1891)  2  Q.  B.  545,  557,  the  Report  of  a  Royal  Commission 
was  referred  to  as  elucidating  the  intentions  of  the  Legislature  with  reference  to 
the  law  of  conspiracy;  and  see  S.  v.  Bishop  of  London  (1890),  24  Q.  B.  D.  213. 
In  Symes  v.  Ctmllier  (1880),  6  App.  Cas.  138,  158,  the  Judicial  Committee 
conc^ed  that  the  reports  of  the  Commissioners  for  preparing  the  Civil  Code 
of  Quebec  were  of  authority,  hut  not  of  judicial  authority ;  and  vide  supra, 
pp.  133,  134. 

{r)  "We  have  been  referred,"  said  Brett,  L.J.,  in  Hx  parte  Chick  (1879),  U 
Oh.  D.  731,  738,  "  to  a  passage  in  Cicero  which  is  to  give  the  rule  for  construing 
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side  the  statute  itself  to  which  it  is  allowable  to  have  recourse 
in  order  to  throw  light  upon  the  meaning  of  an  obscure  enact- 
ment. These  sources  are — (1)  other  statutes;  (2)  exposi- 
tions of  text- writers;  (3)  usage]  including  judicial  decisions 
Li  htthr        *°^  *'^®  practice  of  conveyancers. 

uponmeaning  2.  [In  considering  what  light  one  statute  may  throw  upon 
of  statute  by  the  meaning  of  another  statute,  it  is  necessary  to  ascertain 
other  statutes,  ^j^^t  assistance  may  be  derived,  firstly,  from  statutes  which 
are  in  pari  materia  with  the  statute  under  consideration;  and 
secondly,  from  earlier  statutes,  not  precisely  in  pari  materia, 
but  in  some  way  relating  to  or  affecting  the  same  subject- 
matter,  bearing  in  mind  "  that,"  as  was  said  in  Eseott  v. 
MastiM  (1842),  4  Moore,  P.  0.  104,  123,  "the  same  enact- 
ment of  a  statute  (or  the  same  direction  in  a  rubric)  may 
receive  one  construction  when  it  deals  for  the  first  time  with 
a  given  subject-matter,  and  have  another  meaning  and  con- 
struction when  it  deals  with  a  matter  which  has  already  been 
made  the  subject  of  enactment,  and  that  this  is  most  specially 
the  case  where  the  posterior  enactment  deals  with  the  matter 
without  making  any  reference  to  the  prior  enactment."  And 
thirdly,  it  must  be  seen  what  assistance  may  be  derived  from 
subsequent  statutes  as  being  what  is  called  "  parliamentary 
expositions  "  of  prior  statutes.] 

In  the  interpretation  of  statutes  the  Courts  decline  to  con- 
sider other  statutes  proceeding  on  different  lines  and  including 
different  provisions,  or  the  judicial  decisions  thereon  (s). 
Thus  in  Be  Lord  Gerard's  Settled  Estates,  (1893)  3  Ch.  252, 
the  Court  of  Appeal  held  that  the  Settled  Land  Acts  formed 
a  code  applicable  to  the  subject-matter  with  which  they  dealt, 
?  *o^  ^^''*"  and  that  a  decision  on  the  Lands  Clauses  Act,  1845,  was  not 
applicable  for  their  interpretation,  because  that  Act  was  passed 
alio  intuitu,  and  dealt  with  a  different  subject-matter.  Lord 
Macnaghten,  when  discussing  the  phraseology  of  two  Eevenue 
Acts,  said  in  Inland  Revenue  Commissioners  v.  Forrest 
(1890),  15  App.  Cas.  334,  353:  "  The  two  Acts  differ  widely 
in  their  scope;  and  even  when  they  happen  to  deal  with  the 
same  subject  their  wording  is  not  the  same.  It  was  argued, 
indeed,  that  the  language  was  '  practically  identical ' ;  but  that 
expression,  to  my  mind,  involves  an  admission  that  the  lan- 
guage is  different"  (t). 

an  English  statute.  To  my  mind,  to  quote  Oioero  for  such  a  purpose  is  too 
ambitious."  It  would  be  idle  to  refer  to  classical  Latin  or  Parisian  French  in 
the  interpretation  of  the  earlier  English  statutes. 

(«)  Knowles  v.  Z  ^  Y.  Sail.  Co.  (1889),  14  App.  Cas.  248,  253,  Lord  Halsbnry. 
He  had  been  asked  to  consider  the  Railways  Clauses  Act,  1845,  as  an  aid  to 
construing  31  Geo.  3,  o.  Ixviii. 

[t]  So  in  Kyddy.  Liverpool  Watch  Committee,  (1908)  A.  0.  327,  330,  a  oaseas 
to  the  jurisdiction  of  Quarter  Sessions  under  the  Police  Act,  1890  (53  &  54  Vict, 
c.  46),  Lord  Lorebum,  L.C.,  declined  to  consider  decisions  relating  to  a  different 
Court,  a  different  Act,  and  a  different  subject-matter. 
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In  Grand  Trunk  Bail.  Co.  v.  Washington,  (1899)  A.  C. 
275,  which  turned  on  the  meaning  of  an  Act  of  the  Dominion 
of  Canada  (51  Vict.  c.  29),  Sir  Henry  Strong  said  (at  p.  280): 
"  The  decision  of  the  Court  of  Appeal  (of  Ontario)  seems  to 
have  been  influenced  by  contrasting  the  Act  of  Parliament  with 
certain  statutes  enacted  by  the  Legislature  of  Ontario  for  the 
regulation  of  provincial  railways.  As  these  are  enactments 
emanating  from  a  different  legislative  body  from  that  which 
passed  the  statute  to  be  interpreted,  and  cannot  be  said  to  be 
in  pari  materia,  with  that,  their  lordships  are  unable  to  see 
that  they  ought  to  have  any  influence  upon  the  questions  ,to 
be  decided  arising  exclusively  upon  the  Dominion  Act,  and 
relating  only  to  Dominion  railways."  In  the  United  States 
the  Supreme  Court  has  declined,  in  construing  a  statute  of 
one  state  couched  in  wide  terms,  to  read  into  it  limitations 
found  in  similar  statutes  of  other  states  (m);  and  in  Canada, 
United  States  statutes  as  to  grants  of  swamp  lands  have  been 
held  to  be  no  guide  in  construing  a  Canadian  statute  on  the 
same  subject  (a;) . 

In  the  following  cases  it  may  be  profitable  to  refer  to  one 
Act  for  the  construction  of  another:  — 

(1)  When  the  statutes  are  in  pari  materia — i.e.,  deal  with 

the  same  subject-matter,  or,  in  other  words,  consti- 
tute a  part  or  the  whole  of  the  code  of  legislation 
on  a  particular  subject  («/) ; 

(2)  When  the  later  Act  specifically  directs  that  it  is  to,  be 

read  and  construed  as  one  with  the  prior  Act; 

(3)  When  the  later  Act  is  a  consolidation  Act  re-enacting 

the  provisions  of  earlier  Acts  without  substantial 
alteration; 

(4)  When  the  clause  to,  be  construed  is    a   common   form 

clause  re-enacted  from  time  to  time  in  different 
statutes  as  occasion  arises,  such  as  clauses  as  to  notice 
of  action,  perjury,  administration  of  oaths,  and  the 
like;  and 

(5)  When  the  term  or  phrase    to    be   construed   occurs   in 

another  Act  and  has  been  already  construed  in  a  par- 
ticular way,  and  nothing  in  the  context  prevents  the 
use  of  the  definition  already  attached  by  the  legal 
dictionary  to  the  term  or  phrase  in  question. 

[Where  Acts  of  Parliament  are  in  pari  materia,  the  rule  statutes  m 

as  laid  down  by  the  twelve  judges  in  Palmer's  case  (1784),  panmatend. 

1  Leach,  C.  C.   (4th  ed.)  355,  is  that  such  Acts  "are  to  be  Euiethat 

taken  together  as  forming  one  system,  and  as  interpreting  and  statutes »» 

should  be  read 

(m)  Somr  v.  Stratton  (1904),  198  U.  S.  198,  202,  White,  J.  *°^®*  °^' 

{x)  A.-G.  of  Manitoba  v.  A.-G.  of  Canada  (1904),  34  Canada  S.  C.  282,  314, 
Davies,  J. 

(y)  R.  V.  Tonbridge  Overseers  (1883),  11  Q.  B.  D.  134  ;  13  ib.  339. 
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enforcing  each  other  "  {z).  And  as  Knight  Bruce,  L.J.,  said 
in  Ex  parte  Copeland  (1863),  22  L.  J.  Bank.  21,  upon  a 
question  of  construction  arising  "  upon-  a  subsequent  statute 
on  the  same  branch  of  the  law,  it  is  perfectly  legitimate  to 
use  the  former  Act,  though  repealed."  "  For  this,"  con- 
tinued he,  "I  have  the  authority  of  Lord  Mansiield,  who  in 
R.  V.  Loxdale  (1758),  1  Burr.  445,  447,  thus  lays  down  the 
rule,  '  Where  there  are  different  statutes  in  pari  materia, 
though  made  at  different  times,  or  even  expired  and  not  re- 
ferring to  each  other,  they  shall  be  taken  and  construed  together 
as  one  system  and  as  explanatory  of  each  other.'  If  it  had 
been  necessary,  I  should  myself  have  acted  on  this  rule  in  the 
present  case  "  (a) .]  In  conformity  with  this  rule,  in  con- 
struing a  consolidation  Act,  prior  statutes  repealed,  but 
reproduced  in  substance,  are  regarded  as  in  pari  materia,  and 
judicial  decisions  on  the  repealed  statute  are  treated  as  appli- 
cable to  substantially  identical  provisions  of  the  repealing  Act, 
in  the  same  manner  as  references  to  a  repealed  Act  are,  by 
52  &  63  Viot.  sect.  38  of  the  Interpretation  Act,  1889  (aa),  read  as  applicable 
0.  63.  to  any  section  in  which  its  terms  are  reproduced.     This  view 

was  taken  in  Mitchell  v.  Simpson  (1890),  25  Q.  B.  D.  183, 
and  has  also  been  adopted  by  the  House  of  Lords  in  Smith  v. 
Baker,  (1891)  A.  C.  325  (6),  where  Lord  Watson  (at  p.  349) 
51  &  52  Viot.    referred  for  the  construction  of  sect.  120  of  the  County  Courts 
c-  43.  Act,  1888,  relating  to  appeals,  to  the  decision  in  ClarJcson  v. 

Musgrave  (1881),  9  Q.  B.  D.  386,  upon  the  terms  of  the 
repealed  County  Courts  Act,  1875,  and  held  that  decision  to 
be  equally  applicable  to  the  Act  of  1888.  But  the  same  very 
learned  judge,  in  Bradlaugh  v.  ClairTte  (1883),  8  App.  Gas. 
354,  380,  said  that  it  appeared  to  him  "  to  be  an  extremely 
hazardous  proceeding  to  refer  to  provisions  which  have  been 
absolutely  repealed  in  order  to  ascertain  what  the  Legislature 
intended  to.  enact  in  their  room  and  stead  " ;  and  the  applica- 
tion of  the  rule,  while  it  may  be  safe  as  to  consolidation  Acts, 


(a)  llbert,  Legislative  Methods  and  Forms,  250,  speaks  of  "  the  rule  that  an 
Act  iDHy  be  interpreted  hy  reference  to  other  Acts  dealing  with  the  same  or  a 
similar  subject-matter.  Hence  the  language  of  these  Acts  -must  be  studied. 
The  meaning  attached  to  a  particular  expression  in  an  Act,  either  by  definition 
or  by  judicial  decision,  may  be  attached  to  it  in  another,  and  variation  of 
language  may  be  construed  as  indicating  change  of  intention."  See,  for 
instance,  City  of  Ottawa  v.  Sunter  (1900),  31  Canada  7,  10,  Tasohereau,  J. 

(a)  In  Perth  Local  Board  v.  Maley  (1904),  1  Australia  C.  L.  K.  702,  716, 
Griffith,  C.J.,  said  :  "  It  is  usual  to  credit  the  Legislature  with  a  knowledge  of 
the  existing  law  on  the  subject  dealt  with  ;  and  when  we  find  that  such  a 
meaning  has  been  constantly  attributed  to  the  word  '  neressary '  in  other  Acts 
dealing  with  similar  matters,  they  may  have  reasonably  expected  that  the  word 
would  in  this  Act  be  construed  as  having  the  same  meaning.  Against  that 
construction  no  authorities  have  been  cited." 

(flffi)  Pest,  Appendix  C. 

\b)  See  also  Hodgson  v.  Bell  (1890),  24  Q.  B.  D.  625,  on  sect.  65  of  the  Act, 
following  Foster  v.  Usherwood  (1877),  3  Ex.  D.  1,  on  the  prior  County  Courts 
Act  of  1867  (30  &  31  Vict.  c.  142,  rep.). 
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is  difficult  in  cases  where  the  new  Act  considerably  alters  the 
law  as  declared  by  the  repealed  Act  (e) . 

The  rule  as  to  statutes  in  pari  materia,  applies  even  without  Eflfeot  of 
any  statutory  provision.      But   it  is  now   common  to  insert  ,^^°*™g*'^8,t 
clauses  which  make  certain  Acts  one  for  purposes  of  construe-  construed  at 
tion,  e.g.  sect.  11  of  the  Land  Act  (Ireland),  1889  (52  &  one  with 
53  Vict.  c.  66),  which  runs  thus:  "All  other  words  and  ex-  another  Act. 
preseions    in    this    Act    which    are    not    thereby    defined    or 
explained,  and  are  defined  or  explained  in  any  of  the  Tram- 
ways  (Ireland)  Acts,  have,  unless  there  is  something  incon- 
sistent in  the  context,  the  same  meaning  as  in  the  last-men- 
tioned Acts;    and  the  said  Acts,  as  varied  by  this  Act,  and 
this  Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be 
read  together  and  construed  as  one  Act"  (d).     The  effect  of 
such  a  provision  is  that  the  Court  must  construe  every  part  of 
each  of  the  Acts  "  as  if  it  had  been  contained  in  one  Act,  unless 
there  is  some  manifest  discrepancy  making  it  necessary  to  hold 
that  the  later  Act  has,  to  some  extent,  modified  something 
found  in  the  earlier  Act"  (dd),  or  that  from  internal  evidence 
the  reference  of  the  later  to  the  earlier  Act  does  not  effect  a 
complete  incorporation  of  the  provisions  of  the  two  Acts. 

[In  Mather  v.  Brovm  (1876),  1  C.  P.  D.  696,  the  question 
arose  how  far  the  provisions  of  the  now  repealed  Municipal 
Corporations  Act  (5  &  6  Will.  4,  c.  76)  were  incorporated  in 
the  Municipal  Elections  Act,  1875  (rep.),  by  virtue  of  sect.  13  38  &  39  Vict, 
of  the  latter  Act,  which  says:  "  This  Act,  so  far  as  consistent  "•  *"• 
with  the  tenor  thereof,  shall  be  construed  as  one  with  the 
[former]  Act  and  the  Acts  amending  it."]  Section  142  of  the 
earlier  Act  contained  provisions  for  amending  inaccuracies,  and 
it  was  vainly  contended  that  this  section  applied  to  inac- 
curacies in  nomination  papers  under  the  later  Act.  Lord 
Coleridge  said,  at  p.  601:  "  These  terms  [those  of  sect.  142] 
do  not  seem  to  me  to  extend  the  operation  of  the  amending 
section  in  the  earlier  Act  to  a  document  which  had  no  exist- 
ence then,  and  therefore  could  not  have  been  in  the  contem- 
plation of  the  Legislature."  And  Lindley,  J.,  added  (p.  602): 
"  I  have  examin^  the  authorities  to  see  if  they  would  supply 
any  reasoning  by  which  we  might  get  over  this  objection. 
But  I  have  found  nothing  to  support  the  petitioner's  view. 

(c)  Aj3  to  its  application  even  in  such  a  case,  see  Titterton  v.  Cooper  (1882), 
9  Q.  B.  D.  473,  487,  Brett,  L.J  [In  Waierlow  v.  Dobaon  (1857),  27  L.  J.  Q.  B. 
55,  Lord  Campbell  said,  with  regard  to  a  similar  clause:  "  That  clause  is  fre- 
quently inserted  in  modem  Acts  of  Parliament,  but  if  the  two  Acts  be  in  pari 
materid,  the  construction  would  be  the  same  without  it."] 

{d'j  Of.  the  Land  Transfer  Act,  1897,  which  is  to  be  construed  as  one  with  the 
Land  Transfer  Act,  1876  (38  &  39  Vict.  c.  87),  the  Larceny  Acts,  1896  and  1901, 
which  are  to  be  read  as  part  of  the  Larceny  Act,  1861,  and  the  Merchant 
Shipping  Act,  1906  (6  Edw.  7,  c.  48),  which  is  to  be  read  as  one  with  the  Mer- 
chant Shipping  Act,  1894  (57  &  58  Vict.  c.  60). 

(dS)  Canada  Southern  Sail.  Co.  v.  International  Bridge  Go.  (1883),  8  App.  Cas. 
723,  727,  Earl  of  Selbome,  L.C.  Of.  Att.-Gen.  v.  Leieester  Corporation,  (1910) 
2  Ch.  369,  369,  Neyille,  J. 
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On  the  contraEy,  I  have  found  two  cases  which  look  the  other 
way,  showing  that  a  mere  incorporation  by  reference  of  a 
former  Act  does  not  extend  all  the  provisions  of  the  earlier 
to  the  later  Act.  These  are  Lane  v.  Bennett  (e)  and  Davison 
V.  Farmer"  {f).  "But  in  Norris  v.  Barnes  (1872),  L.  E. 
7  Q.  B.  537,  the  Court  held,  in  construing  the  repealed 
Nuisances  Eemoval  Act  of  1865  and  Sanitary  Act  of  1866, 
which  were  to  be  construed  as  one,  that  sect.  44  of  the  earlier 
Act  must  apply  to  nuisances  under  the  later  Act  (g) . 

Statutory  rules,  so  far  as  valid,  are  regarded  as  in  pari 
materia  with  the  statutes  under  or  in  respect  of  which  they 
are  made.  Thus  it  was  held  in  Be  Foster  (1881),  8  Q.  B.  D. 
36  &  37  Vict.  515^  522,  per  Brett,  L.J.,  that  sect.  28  of  the  Eegulation  of 
Eailways  Act,  1873,  should  be  construed  in  the  same  manner 
as  Ord.  LV.  of  the  E.  S.  C.  1875,  on  the  ground  that  it  was 
substantially  identical  in  terms,  and  was  in  pari  materia  as 
giving  jurisdiction  to  a  judicial  tribunal  with  reference  to 
costs. 
If  two  statutes  [Another  rule  with  regard  to  the  construction  of  statutes  in 
are  m pari  p^f^  materia,  is  that  any  judicial  decision  as  to  the  meaning  of 
evenrdeoided  °^^  ^^'  ^^  Buller,  J.,  said  in  B.  V.  Mason  (1788),  2  T.  E. 
as  to  one  holds  586,  "a  sound  rule  of  construction  for  the  other"  (i^).  In 
good  as  to  the  t}ia,t  case  the  question  was  whether  an  indictment  undfer  30 
Geo.  2,  c.  24  (rep.),  for  obtaining  money  by  false  pretences  was 
good  if  it  did  not  show  what  the  false  pretences  were.  It 
appeared  that  it  had  been  held  in  B.  v.  Munoz  (1739),  2  Str. 
1127,  that  an  indictment  for  procuring  a  promissory  note  by 
false  tokens,  under  33  Hen.  8,  c.  1  (rep.),  was  bad  because  it 
did  not  specify  what  the  false  tokens  were.  "  30  Geo.  2,  c.  24," 
said  Buller,  J.,  "only  enlarges  the  description  of  the  offence 
in  the  statute  of  Henry  VIII.  Both  statutes  are  made  in  pari 
materia,  and  whatever  has  been  determined  in  the  construction 
of  ono  of  them  is  a  sound  rule  of  construction  for  the  other. 
The  judgment  was  arrested  in  the  case  in  Strange  because 
the  indictment  did  not  specify  the  false  tokens;  therefore,  by 
the  same  reason,  an  indictment  on  30  Geo.  2,  o.  24,  which 
speaks  of  false  pretences,  must  state  what  the  false  pretences 
are,  otherwise  the  indictment  is  bad . "  "  When  a  particular  form 
of  legislative  enactment  which  has  received  authoritative 
interpretation,  whether  by  judicial  decision  or  by  a  long  course 
of  practice,  is  adopted  in  the  framing  of  a  later  statute,  it  is 
a  sound  rule  of  construction  to  hold  that  the  words  so  adopted 
were  intended  by  the  Legislature  to  bear  the  meaning  which 
had  been  so  put  upon  them  "  (i). 

This  rule  Thjs  rule  also  holds  good  with  regard  to  a  colonial  Act  in 

appUes  to 

colonial  Acts.        (^)  (igsg),  i  M.  &  "W.  70. 

(/)  (1861),  6  Ex.  242. 

(a)  Cf.  Blades  v.  Lawrence  (1874),  L.  R.  9  Q.  B.  374. 

(A)  Subject  to  the  caution  given  ante,  p.  136. 

(t)  IJ'JEmdenv.  Fedder  {I90i),  lAustraUa  C.  L.  R.  91,   110,  Griffith,  C.J.  ; 
accepted  as  a  correct  rule  in  Webb  v.  Outtrim,  (1907)  A.  C.  81,  89. 
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.pari  materia  .with  an  English  Act.  In  Catterall  v.  Sweetman 
(1845),  9  Jur.  954,  Dr.  Lushington  said:  "I  must. construe 
the  Act  of  New  South  Wales  .  .  .  as  an  Act  in  pari  materia. 
.  .  .  And  I  conceive  (though  I  know  of  no  direct  authority 
for  the  position)  that  an  Act  of  a  colonial  legislature  where 
the  English  law  prevails  must  be  governed  by  the  same  rules 
of  construction  as  prevail  in  England,  and  that  English 
authorities  upon  an  Act  in  pari  materia  are  authorities  for 
the  interpretation  of  the  colonial  Act.  I  think  it  is  true  as 
a  general  principle  "  (/<;).]  This  decision  was  approved  by  the 
Judicial  Committee  in  Trimble  v.  Hill  (1880),  5  App.  Cas. 
342  (I).  It  is  safer  to  apply  the  rule  only  where  the  colonial 
statute  is  a  re-enactment  or  adaptation  of  Home  legislation  or 
obviously  framed  with  regard  to  it,  as  in  the  case  of  statutes 
relating  to  Bills  of  Exchange,  Partnership,  or  Sale  of  Goods, 
and  even  in  such  oases  any  difference  in  wording  must  be 
carefully  taken  into  consideration. 

[Some  difficulty  arises  in  deciding  what  statutes  are  in  pari  what  statutes 
materia  (m) .]    Iloughly  speaking,  all  those  indexed  under  the  are  mpari 
same  head  in  the  General  Index  to  the  Statutes  may  be  re-      '"" 
garded  as  in  pari  materia,  but  the  index  in  question  has  no 
authority  except  such  as  is  derived  from  the  care  and  method 
bestowed  on  its  preparation.     Incorporation  by  reference  or 
by  a  directioji  that  Acts  are  to  be  read  as  one  is  prima  facie 
evidence  that  Parliament  fegarded  them  as  in  pari  materia  (w) . 
So  it  would  seem  is  the  fact  that  a  collective  title  is  givjen 
to  a  series  of  Acts  by  the  Short  Titles  Act,  1896,  or  any  gg  ^  gg  yj^jj. 
other  enactment  (o).     But  it  cannot  be  said  that  there  is  any  c.  14. 
clear  judicial  guide  for  determining  whether  statutes  are  in 
pari  materia,  though  there  are  many  dicta. 

[In  Crossley  v.  ArhwrigM  (1788),  2  T.  E.  609,  BuUer,  J., 
said  that  all  Acts  relating  to  such  a  subject  as  stamps  must  be 
construed  in  pari  materia.  In  E.  v.  Loxdale  (1758),  1  Burr. 
447,  Lord  Mansfield  said  that  the  laws  concerning  Church 
leases,  and  those  concerning  bankrupts,  also  all  the  statutes 
providing  for  the  poor,  are  to  be  considered  as  one  system  (p) . 
In  D(wis  V.  Edmmdsm  (1803),  3  B.  &  P.  382,  it  was  held 
that  all  statutes  making  provisions  as  to  the  certificate  to  be 
taken  out  by  solicitors  were  in  pari  materia.  In  Redpath  v. 
Allan   (1872),   L.  E.  4  P.  C.  518,  it  was  held  that  certain 

(A)  See  post,  Part  II.  oh.  ix. 

(t)  Cf.  Lovell  and  Christmas,  Ltd.  v.  Commissioner  of  Taxes,  (1908)  A.  C.  46. 
But  see  Grand  Trunk  Sail.  Co.  v.  Tf^ashington,  (1899)  A.  C.  27S,  ante,  p.  137. 

(m)  [In  a  Scotch  case,  Strachan  v.  Thompson  (1860),  13  Dunlop,  279,  it  was  held 
that  the  rule  as  to  statutes  m  pari  maierid  does  not  apply  to  private  or  local 
Acts.]     Sed  quare. 

(»)   Vide  infra,  Consolidation  and  Revision,  Part  II.  ch.  v. 

(o)  Eor  a  list  of  most  of  such  groups,  see  App.  B. 

\p)  \Cf.  Doe  d.  Tennyson  v.  lord  Yarborough  (1822),  1  Bing.  24  ;  Bayly  v. 
Murin  (1675),  1  Vent.  246  ;  Duch  v.  Addington  (1791),  4  T.  R,  447,  as  to  hackney- 
carriage  Acts.] 
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Canadian  statutes  relating  to  pilotage  were  impart  materia. 
But  in  Moore's  case  (1704),  2  Ld.  Raym.  1028,  it  was  held 
that  a  statute  which  prohibited  the  execution  of  a  warrant  on 
a  Sunday  was  not  in  pari  materia  with  a  subsequent  statute 
which  regulated  the  arrest  of  escaped  prisoners.  In  Howden 
V.  Bocheid  (1869),  L.  R.  1  H.  L.  (So.)  550,  562,  it  wae 
observed  by  Lord  Colonsay  that  the  mere  fact  that  ancient 
statutes  are  contemporaneous  will  not  entitle  them  to  be  used 
as  explanatory  of  one  another.  In  the  American  case  of 
United  Society  v.  Eagle  Bank  (1829),  7  Conn.  457,  470, 
Hosmer,  J.,  said:  "  Statutes  are  in  pari  materia  which  relate 
to  the  same  person  or  thing,  or  to  the  same  class  of  persons  or 
things.  The  word  par  must  not  be  confounded  with  the  word 
simitis.  It  is  used  in  opposition  to  it,  as  in  the  expression 
ma^  pares  sunt  quam  similes,  intimating  not  likeness  merely, 
but  identity.  It  is  a  phrase  applicable  to  the  public  statutes  or 
general  laws  made  at  different  times  and  in  reference  to  the 
same  subject"  (g).] 
Application  [If  a  large  number  of  statutes  are  in  pari  materia,  consider- 

of  rule.  q\^\q  difficulty  has  been  felt  in  deciding  how  to  apply  to  them 

the  canons  under  consideration.  Thus  in  R.  v.  Surrey  (1788), 
2  T.  R.  504,  the  question  was  whether  an  appeal  lay  from 
the  decision  of  two  justices  for  an  offence  against  the  excise 
laws.  The  conviction  had  been  on  25  Geo.  3,  c.  72  (rep.),  which 
enacted  in  sect.  33  that  all  and  every  the  powers,  authorities, 
directions,  rules,  methods,  penalties,  &c.,  which  by  12  Car.  2, 
c.  24,  "or  by  any  other  law  now  in  force  relating  to  the 
excise,"  are  provided  for  securing,  &c.  the  duties  or  penalties 
thereby  granted,  should  be  exercised  as  fully  and  effectually 
as  if  all  and  every  the  said  powers  were  particularly  repeated 
and  again  enacted  in  this  present  Act,  and  in  sect.  34,  that 
all  fines,  &c.  respecting  the  inland  duties  imposed  by  this  Act 
shall  be  sued  for  by  such  ways'  as  any  fines  may  be  sued  for 
by  any  law  of  excise.  It  was  argued  that  these  general  clauses 
of  reference  adopted  all  former  laws  of  excise,  and  therefore, 
inasmuch  as  some  of  the  former  laws  gave  the  power  of  appeal, 
they  were  virtually  included  in  this.  This  argument,  how- 
ever, did  not  prevail,  and  Ashhurst,  J.,  in  delivering  judg- 
ment, explained  as  follows  the  effect  of  this  general  reference 
to  all  former  statutes  contained  in  sects.  33  &  34  of  25  Geo.  3, 
c.  72:  "  The  fair  construction  to  be  put  upon  this  Act  seems 
to  be  this:  that  all  the  general  powers  and  provisicms  given 
and  made  in  Acts  in  pari  materia  shall  be  virtually  incor- 
porated into  this,  but  that  such  provisions  as  are  always  con- 
sidered  as    special  provisions   shall  not  (r).      The  power  of 

(?)  [See  also  Sedgwick,  Statutory  Law  (2nd  ed.),  210.] 

(r)  In  B.  V.  Fxeue  Commissinnern  (1788),  2  T.  R.  R87,  Buller,  J.,  said:    "As 

far  as  statutes  are  m  pmri  mnferii),,  they  may  be  taken  into  consideration  together 

as  to  the  general  provisions  of  the  Act." 
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appealing  from  the  judgment  of  justices  seems  to  be  of  this 
kind,  and  does  not,  therefore,  attach  without  being  expressly 
given."  Prosecutions  for  loffenoes  against  2  &  3  Vict.  c.  12, 
oould  by  sect.  4  be  commenced  only  by  the  Attorney -General, 
and  sect.  6  enacted  that  that  Act  should  be  construed  as  one 
Act  with  39  Geo.  3,  c.  79.  In  E.  v.  Johnson  (1845),  8  Q.  B. 
102,  the  question  arose  whether,  in  consequence  of  the 
enactment  contained  in  sect.  6,  a  conviction  under  39  Geo.  3, 
c.  79,  was  bad  if  the  prosecution  had  not  been  instituted  by  the 
Attorney -General.  The  Court  held  that  it  was  not  bad,  and 
with  regard  to  the  enactment  of  sect.  6,  Lord  Denman,  C.J., 
said  as  follows:  "  I  do  not  well  know  what  was  intended  by  the 
enactment  that  39  Geo.  3,  c.  79,  should  be  construed  as  one  Act 
with  2  &  3  Vict.  c.  12.  This,  however,  is  an  offence  against 
39  Geo.  3,  c.  79 .  .  .  If  the  2  &  3  Vict.  c.  12,  had  not  created 
any  fresh  offence,  there  might  have  been  some  ground  for  the 
argument  now  urged"  (rr).] 

[But  statutes  which  are  in  pari  materia  cannot,  in  the 
absence  of  specific  provision  to  that  effect,  be  treated  precisely 
in  the  same  way  as  if  they  were  merely  parts  of  one  Act;  a 
provision  not  found  in  an  earlier  Act  cannot,  in  the  absence 
of  indication  of  clear  intention,  be  imported  into  an  earlier  Act 
in  pari  materia  (s).  In  Casanova  v.  E.  (1866),  L.  E.  1  P  C. 
268,  it  appeared  that  a  foreign  ship  having  been  seized  in  a 
British  harbour  on  suspicion  of  being  engaged  in  the  slave 
trade,  and  subsequently  set  at  liberty  again,  and  the  suspicion 
having  turned  out  to  be  groundless,  application  was  made  to 
the  Admiralty  Court  of  Sierra  Leone  to  decree  that  the 
damages  should  be  paid  to  the  foreign  ship  for  its  wrongful 
seizure,  by  virtue  of  sect.  35  of  the  Slave  Trade  Act,  1824,  5  Geo.  4, 
which  enacted  that  "  the  prosecutors  in  such  a  case  should  "■  '^^' 
pay  such  sums  in  the  nature  of  costs  and  damages  as  the  Court 
might  decree  when  it  appeared  to  such  Court  that  the  seizure 
was  not  justified  hy  the  drcumstan-ces  of  the.  case."  The 
question  therefore  arose  whether  the  seizure  was  justified  or 
not.  Now,  it  was  proved  that  the  suspicion  had  arisen  from 
the  fact  that  the  ship  had  on  board  a  very  large  number  of 
empty  water-casks.  By  a  subsequent  statute  (5  &  6  Will.  4, 
0.  60,  rep.) — applying  to  the  seizure  of  foreign  vessels,  not  in 
British  harbours  (as  this  was),  but  on  the  high  seas — it  was 
enacted  that  the  mere  fact  of  an  unreasonable  number  of  water- 
casks  being  found  upon  a  ship  shall  of  itself  be  sufficient  evi- 
dence to  justify  its  seizure.  The  judge  of  the  Admiralty  Court 

(rr)  As  to  these  enactments,  see  now  32  &  33  Vict.  o.  24,  Sohed. 

_(s)  Cf.  S.  V.  Johnson,  supra.-  In  Blake  v.  AttersoU  {182i) ,  2  B.  &  C.  882, 
Littiedale,  J.,  said:  "Both  Acts  are  in  pari  materid  .  .  .  therefore  .  .  .  the 
preamble  of  the  first  Act  may  be  considered  as  virtually  incorporated  'in  the 
second  Act."  But  it  is  very  doubtful  whether  this  rule  can  often  safely  he 
applied. 
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at  Sierra  Leone  therefore  decided  that  the  seizure  of  this 
vessel  was  justified  by  this  fact  alone,  and  referred  to  this 
subsequent  statute  as  enabling  him  to  come  to  this  conclusion, 
and  he  did  not,  as  he  ought  to  have  done  in  accordance  with 
the  Act  of  1824,  take  into  consideration  any  other  "  circum- 
stances of  the  case."  The  Judicial  Committee  reversed  his 
judgment.  "  The  learned  judge,"  said  they  (atp.  277),  "  refers 
to  that  statute  (5  &  6  Will.  4,  c.  60)  as  enabling  him  to  arrive 
at  the  oonclusion  that  the  existence  on  board  this  ship  ...  of 
an  unusual  quantity  of  water-casks  is  a  circumstance  of  such 
grave  suspicion  as  to  justify  the  seizure.  The  learned  judge 
was  not  at  liberty  to  use  the  rule  of  evidence  introduced  by 
that  subsequent  statute  as  applicable  to  the  case  before  him. 
It  was  perfectly  competent  to  him  to  refer  to  that  statute  as 
an  Act  that  recognised  the  fact  of  having  an  unusual  number 
of  water-casks  on  board  as  a  circumstance  of  suspicion,  but 
the  learned  judge  was  not  at  liberty  to  take  that  circumstance 
per  se,  as  a  judge  applying  the  Act  of  5  &  6  Will.  4,  o.  60, 
might  have  done.  He  was  bound  to  take  it  in  conjunction 
with  all  the  other  circumstances  of  the  case."] 

[Assistance  in  ascertaining  the  meaning  of  an  enactment 
may  also  be  obtained  by  comparing  its  language  with  that 
used  in  earlier  statutes  relating  to  the  same  subject.]  But, 
as  said  by  Lord  Russell,  O.J.,  in  R.  v.  Titterton,  (1895) 
2  Q.  B.  61,  67,  "  it  is  proper  to  refer  to  earlier  Acts  in  pari 
materia  only  when  there  is  ambiguity."  ["  It  has  been  a 
general  rule,"  said  Blackburn,  J.,  in  Hadley  v.  Perks  (1866), 
L.  E.  1  Q.  B.  444,  457,  "for  drawing  legal  documents  from 
the  earliest  times,  which  one  is  taught  when  one  first  becomes 
a  pupil  to  a  conveyancer,  never  to  change  the  form  of  words 
unless  you  are  going  to  change  the  meaning,  and  it  would  be 
as  well  if  those  who  are  engaged  in  the  preparation  of  Acts 
of  Parliament  would  bear  in  mind  that  that  is  the  real  prin- 
ciple of  construction."]  But  in  Lawless  v.  Sullivan  (1881), 
6  App.  Cas.  373,  the  Judicial  Committee  said  that,  although 
"  the  employment  of  different  language  in  the  same  Act  may 
in  soms  cases  help  to  show  that  the  Legislature  had  in  view 
different  objects,  a  change  in  language  cannot  be  relied  on 
as  furnishing  a  general  rule  of  construction,  and  the  weight 
to  be  given  to  such  changes  must  depend  on  a  view  of 'the 
entire  enactments  in  which  they  occur."  Acting  on  this  prin- 
ciple, in  Alison  v.  Burns  (1889),  15  App.  Cas.  44,  51,  they 
examined  not  only  the  sections  of  the  Colonial  Land  Act,  but 
also  the  previous  legislation  of  the  colony  on  the  subject,  in 
order  to  ascertain  the  policy  and  intention  of  the  Legislature. 
If  a  statute,  upon  which  a  particular  construction  has  been 
long  put,  is  re-enacted  ipsissimis  verbis,  "  this  construction, 
as  the  Court  said  in  Mamell  v.  E.  (1857),  8  B.  &  B._73, 
"  must  be    considered   to   have  the  sanction  of  the  Legisla- 
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ture  "  {t) .  Likewise,  if  Acts  are  framed  using  the  forms  of 
words  or  clauses  in  prior  Acts  which  have  received  judicial 
construction,  unless  a  contrary  intention  appears,  the  Courts 
will  presume  that  the  Legislature  has  adopted  the  judicial  in- 
terpretation, or  has  used  the  words  in  the  sense  attributed  to 
them  by  the  Courts  {Ex  parte  Campbell  (1870),  5  Ch.  App. 
703,  James,  L.J.,  and  Barlow  v.  Teal  (1884),  15  Q.B.D. 
403,  Coleridge,  C.J.).  And,  conversely,  [if  we  find  that  Presumption 
the  particular  language  employed  by  the  Legislature  in  the  j™™  different 
earlier  statutes  on  a  particular  subject  has  been  departed  from  employed  in 
in  a  subsequent  statute  relating  to  the  same  subject,  it  is  subsequent 
generally  (m)  a  fair  presumption  that  the  alteration  in  the  statute, 
language  used  in  the  subsequent  statute  was  intentional  {x). 
"Where  two  statutes,"  said  Brett,  J.,  in  Diekenson  v. 
Fletcher  (1873),  L.  E.  9  C.  P.  1,  8,  "  dealing  with  the  same 
subject-matter  use  different  language,  it  is  an  acknowledged 
rule  of  construction  that  one  may  be  looked  at  as  a  guide  to  the 
construction  of  the  other."]  But  in  Wray  v.  Ellis  (1859), 
1  E.  &  E.  276,  288,  Lord  Campbell,  C.J.;  said:  "  There  can 
be  little  use  in  referring  to  cases  where  a  similar  question  has 
arisen  on  Acts  differently  framed,  for  they  only  illustrate  the 
general  principle,  which  is  not  in  dispute  "  (?/).  When  an  Act, 
though  mainly  a  consolidation  Act,  is  not  wholly  so,  but 
introduoes  fresh  words,  the  judicial  decisions  upon  the  con- 
struction of  the  consolidating  Act  are  no  longer  an  authority, 
and  cannot  affect  the  interpretation  of  the  new  Act.  This 
doctrine  was  laid  down  with  reference  to  one  of  the  Criminal 
Law  Consolidation  Acts  of  1861  {z),  in  Reed  v.  Nutt  (1890), 
24  Q.  B.  D.  669.  [In  E.  v,  Jennings  (1838),  2  Lewin,  C.  C. 
130,  it  being  an  indictable  offence  under  7  Will.  4  &  1  Vict. 
c.  85,  s.  4  (rep.),  to  "stab,  cut,  or  wound"  any  person,  it 
was  held  that  under  this  statute  a  person  could  not  be  convicted 
unless  the  wound  was  inflicted  by  some  instrument.  But 
sect.  11  of  the  Offences  against  the  Person  Act,  1861,  uses  24  &  25  Viet, 
different  language,  and  makes  it  indictable  "  by  any  means  °- 1""- 

f*)  In  Nieholh  t.  Cvmming  (1877),  1  Canada  395,  425,  Strong,  J.,  said: 
"It  is  a  cardinal  rule  in  the  constniotion  of  statutes  that  when  a  particular 
enactment  has  received  a  judicial  interpretation,  and  the  Legislature  has  after- 
wards re-enacted  it,  or  one  in  pari  materid  with  it,  in  the  same  terms,  it  must  be 
considered  to  have  adopted  the  construction  which  the  Courts  have  applied." 

(«)  For  the  exceptions,  see  post,  p.  146. 

(»)  In  Citv  of  Ottawa  v.  Stinter  (1900),  31  Canada  7,  10,  Taschereau,  J., 
stated  the  rule  thus  :  "When  we  see  in  Acts  in  pari  materid  by  the  very  pa,me 
Legislature  words  added  to  those  uspd  in  a  prior  enactment,  it  would  be  setting 
at  naught  the  clear  intention  of  the  Legislature  to  give  the  later  enactment  the. 
construction  judicially  placed  on  the  earlier  enactment.  To  do  so  would  be  to 
read  out  of  the  statute  expressions  which  must  be  held  to  have  been  deliberately 
inserted  to  make  the  new  Act  differ  from  the  old." 

(y)  Dictum  approved  in  It.  v.  Titterton,  (1895)  2  Q.  B.  61,  67,  by  Lord 
Russell,  C.J. 

(s)  How  far  these  Ants  were  intended  to  consolidate  and  to  amend  respectively 
is  best  ascertained  by  reference  to  the  editions  of  the  Acts  published  by  the  late 
Mr.  Grreaves,  Q.C.,  the  draftsman  of  the  Acts. 

C.  l 
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whatsoever  to  wound  or  cause  any  grievous  bodily  harm  to 
any  person,"  and  accordingly  it  -was  held  in  R.  v.  Bullock 
(1868),  1  C.  C.  E.  117,  that  this  alteration  in  the  language 
of  the  statute  was  intentional,  and  was  made  for  the  purpose 
of  meeting  the  case  of  a  wound  inflicted  otherwise  than  by  an 
instrument,  as,  for  instance,  with  the  hand.  26  &  27  Vict.  c.  29, 
s.  7  (rep.),  enacted  that  any  witness  who  answered  a  question 
put  to  him  by  commissioners  appointed  to  inquire  into  corrupt 
practices  at  an  election,  should  'be  entitled  to  receive  a  cer- 
tificate stating  that  such  witness  was  required  by  the  com- 
missioners to  answer  questions,  the  answers  to  which  tended 
to  criminate  him,  and  that  he  had  answered  such  questions." 
In  R.  V.  Price  (1871),  L.  E.  6  Q.  B.  411,  it  was  contended 
that  under  this  section  the  commissioners  had  a  discretion  as 
to  granting  certificates  of  indemnity,  and  that  they  might 
refuse  to  grant  such  certificates  if  the  questions  had  not  in 
their  opinion  been  satisfactorily  answered.  In  support  of  this 
contention  it  was  argued  that  26  &  27  Vict.  c.  29,  s.  7,  was 
in  substance  the  same  as  that  of  15  &  16  Vict.  c.  57,  ss.  9, 
10,  for  which  it  had  been  substituted.  It  appeared,  how- 
ever, that  the  earlier  statute  merely  enacted  that  "where 
any  witness  is  examined  by  commissioners,  such  witness 
shall  not  be  indemnified  unless  he  receive  from  such  com- 
missioners a  certificate.  .  _.  ."  There  was,  therefore,  a  ma- 
terial difference  between  the  language  employed  in  the  two 
statutes,  "and  when,"  said  Cockburn,  C.J.,  "the  Legislature, 
in  legislating  in  pari  materia  and  substituting  certain  pro- 
visions for  those  which  existed  in  an  earlier  statute,  has  en- 
tirely changed  the  language  of  the  enactment,  it  must  be  taken 
to  have  done  so  with  some  intention  and  motive."] 

[But  although,  as  has  been  said,  this  presumption  is  gener- 
ally to  be  made,  and  "  it  is  certainly  to  be  wished,"  as  the 
Judicial  Committee  said  in  Casement  v.  Fulton  (1845),  5 
Moore,  P.  C.  130,  141,  "that,  in  framing  statutes,  the  same 
words  should  always  be  employed  in  the  same  sense";  still, 
there  are  many  instances  to  be  found  of  the  Legislature  de- 
parting from  language  previously  used  for  the  purpose  of 
conveying  a  certain  meaning  without  intending  to  depart  from 
that  meaning.  "When  the  Legislature,"  said  Blackburn,  J., 
in  R.  V.  Buttle  (1870),  1  C.  C.  E.  248,  252,  "change  the 
words  of  an  enactment,  no  doubt  it  must  be  taken  prima  facie 
that  there  was  an  intention  to  change  the  meaning  "  (a).  This, 
however,  is  not  neoessarily  so,  for  we  find,  as  a  matter  of 
fact,  that,  as  Blackburn,  J.,  observed  in  Hadley  v.  Perks 
(1866),  L.  E.  1  Q.  B.  444,  457,  "in  drawing  Acts  of  Par- 
liament, the  Legislature,  as  it  would  seem,    to   improve  the 


{a)  Sect.  7  is  repealed  by  46  &  47  Vict.  c.  51.     In  sect.  69  (1)  of  the  latter  Act, 
15  &  16  Vict.  u.  57,  B.  8,  is  re-enacted. 
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graces  of  the  style,  and  to  avoid  using  the  same  words  over' 
and  over  again,  constantly  change "  the  words    without  in- 
tending to  change  the  meaning.    Thus,  in  Ite  Wright  (1876), 
3  Ch.  D.  70,  78,  Mellish,  L.J.,  said,  with  regard  to  the  depar- 
ture in  the  Bankruptcy  Act,  1869,  from  the  language  used  in  32  &  33  Viot. 
the  repealed  Bankruptcy  Act,  1849  (12  &  13  Vict.  c.  106):  <=.  71. 
"  Every  one  who  is  familiar  with  the  present  Act  knows  that 
the  language  of  the  former  Acts  has  been  very  much  altered 
in    many  cases   where   it   could   not   have   been   intended   to 
make  any  change  in  the  law."]     And,  as  Brett,  M.R.,  said 
in  Att.-Gen.  v.  Bradlaugh  (1884),  14  Q.  B.  D.  667,  684: 
"  It  was  contended  that  the  word  '  made '  in  the  expression 
in  the  Parliamentary  Oaths  Act,  1866,  '  the  oath  shall    be  29  &  30  Viot. 
made,'  was  to  be  construed  as  if  it  were  different  from  the  <=■  l^- 
word  'taken.'     But,"  said    Brett,    M.E.,  "it  seems  to  me, 
looking  at  the  preamble,  and  at  the  manner  in  which  the  word 
is  used,  that  the  word  '  made '  has  precisely  the  same  effect 
as  if  it  were  '  taken.'  " 

[In  Monteith  v.  MeGavin  (1838),  5  01.  &  F.  473,  479,  Exception 
Lord  Oottenham  said  that  "  when  Parliament  provides  for  a  ™ay  be 
particular  mode  of  proceeding  in  one  particular  case,  and  makes  g^^^g  ^^re- 
no  such  provision  in  another  case,  it  must  not,  as  a  general  lessly  dra-wn. 
rule,  be  assumed  that  this  arises  from  mere  negligenee  or 
inattention  in  the  framers  of  the  Act."]  But,  as  Brett,  M.R., 
said  in  Nottage  v.  Jackson  (1882),  11  Q.  B.  D.  627,  630, 
"  persons  who  draw  Acts  of  Parliament  will  sometimes  use 
phrases  that  nobody  else  uses;  consequently  we  do  sometimes 
meet  with  expressions  in  statutes  which  we  are  compelled  to 
believe  were  introduced,  not  for  any  specific  purpose,  but  in 
consequence  of  the  slovenliness  of  the  draftsman."  [Thus,  in 
E.  V.  ButtU  (1870),  L.  R.  1  0.  0.  E.  248,  250,  the  ques- 
tion was  whether,  when  26  &  27  Vict.  c.  29,  s.  7,  enacted  that 
"  no  statement  niade  by  any  person  in  answer  to  any  question 
put  by  [certain]  commissioners  shall,  except  in  cases  of  indict- 
ments for  perjury,  be  admissible  in  evidence  in  any  pro- 
ceeding," the  expression  "  indictments  for  perjury  "  applied 
to  perjury  in  general,  or  only  to  perjury  committed  before 
the  commissioners.  It  appeared  that  a  previous  statute  had 
contained  a  similar  provision,  but  that  the  expression  used  in 
that  statute  was  "  indictments  for  perjury  committed  in  such 
answers " ;  consequently  it  was  argued  that  the  Legislature 
intended  a  change  of  meaning  by  this  change  of  words.  It 
was  held,  however,  that  to  put  upon  the  expression  used  in 
the  later  statute  the'  meaning  contended  for  would  be  subver- 
sive of  one  of  the  most  important  principles  of  the  common 
law,  and  that  it  must  be  supposed,  therefore,  that  there  was 
no  reason  at  all  for  altering  the  language  used  by  the  earlier 
statute,  and  that,  as  Kelly,  C.B.,  said,  "whoever  framed  the 
statute  did  it  in  a  slovenly  way,  and  showed  great  want  of 
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oare  in  drawing  it."  So  also,  if  it  appears  that  the  oldier 
statute  contains  words  of  surplusage,  these  words  may  very 
well  be  left  out  in  a  subsequent  Act  without  there  being  any 
intention  on  the  part  of  the  Legislature  to  alter  the  law.  "  It 
appears  toi  me,"  said  Mellish,  L.J.,  in  Be  Wood  (1872),  7 
Ch.  App.  306,  "  that  the  framers  of  this  [later]  Act  thought 
it  would  be  an  improvement  to  omit  words  as  to  intent  in  the 
cases  where  it  was  not  necessary  to  prove  such  an  intent,  the 
words  being  then  surplusage  and  misleading;  and  I  think  they 
may  have  been  very  properly  left  out  without  in  any  way 
altering  the  law."]  Therefore,  as  Jessel,  M.E..,  said  in  Kaek 
V.  London  Provident  Building  Society  (1883),  23  Ch.  D.  103, 
108,  "  it  is  the  duty  of  the  Court  first  of  all  to  find  out  what 
the  Act  of  Parliament  under  consideration  means,  and  not  to 
embarrass  itself  with  previous  decisions  on  former  Acts  when 
considering  the  construction  of  a  plain  statute  framed  in  dif- 
ferent words  from  the  former  Acts."  "Any  other  course," 
said  the  same  judge  in  Ex  parte  Blaiberg  (1883),  23  Ch.  D. 
254,  258,  "  would  be  apt  to  lead  us  astray.  If  the  later  Act 
can  clearly  have  only  one  meaning,  we  ought  to  give  effect 
to  it  accordingly.  But  if,  instead  of  doing  this,  we  compare 
it  with  the  former  Act,  and  say  that  it  differs  from  it  to  such 
and  such  an  extent  .  .  .  and  then  consider  the  decisions  upon 
the  former  Act,  we  might  in  that  way  go  back  to  half-a-dozen 
older  Acts,  and,  after  considering  the  decisions  on  them,  we 
might  at  last  arrive  at  a  conclusion  exactly  contrary  to  the 
later  Act." 

"  Where  a  single  section  of  an  Act,"  said  Lord  Blackburn 
in  Mayor  of  Portsmouth  v.  Smith  (1885),  10  App.  Cas.  364, 
371,  "is  introduced  into  another  [i.e.  a  subsequent]  Act,  it 
must  be  read  in  the  sense  which  it  bore  in  the  original  Act 
from  which  it  was  taken,  and  consequently  it  is  perfectly 
legitimate  to  refer  to  all  the  rest  of  that  Act  in  order  to  ascer- 
tain what  the  section  meant,  though  those  other  sections  are 
not  incorporated  into  the  new  Act.  I  do  not  mean  that  if  there 
was  in  the  original  Act  a  section  not  incorporated,  which  came 
by  way  of  proviso  or  exception  on  that  which  was  incor- 
porated, that  should  be  referred  to;  but  all  others,  including 
the  interpretation  clause,  if  there  be  one,  may  be  referred  to." 
[Light  may  also  be  thrown  upon  the  meaning  of  an  Act  by 
taking  into  consideration  enactments  contained  in  subsequent 
Acts  (&).  Sometimes  an  Act  is  passed  for  the  express  pur- 
pose of  explaining  or  clearing  up  doubts  as  to  the  meaning 
of  a  previous  Act,  and  is  called  "An  Act  of  explanation." 
As  to  such  Acts,  Lord  Coke  has  said,  in  Butler  and  Baker's 

(b)  In  Morffan  v.  Zondon  General  Omnibus  Co.  (1883),  12  Q.  B.  D.  201,  207, 
Day,  J.,  expressly  withdrew  an  expression  of  opinion  to  which  he  had  previously 
given  utterance  at  p.  205,  as  to  not  "  construing  the  langua^  of  an  earlier  hy 
that  of  a  subsequent  one," 
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oase  (1591),  3  Co.  Rep.  31a,  that  such  an  Act  "should  not 
be  constrijed  by  any  strained  sense  against  the  letter  of  the 
previous  Act,  for  if  any  exposition  should  be  made  against  the 
direct  letter  of  the  exposition  made  by  Parliament,  there  would 
be  no  end  of  expounding."  So  also  in  Cro.  Car.  33,  pi.  6,  the 
Court  said:  "A  statute  of  explanation  shall  be  construed  only 
according  to  the  words,  and  not  with  an  equity  or  intendment, 
for  there  cannot  be  an  explanation  upon  an  explanation." 
But  Acts  of  Parliament,  without  having  been  passed  for  the 
express  purpose  of  explaining  previous  Acts,  are  sometimes 
spoken  of  as  being  "  legislative  declarations  "  or  "  parliamen- 
tary expositions"  of  the  meaning  of  some  earlier  Act.  Thus 
in  Battersby  v.  Kirk  (1836),  2  Bing.  (N.C.)  584,  609,  the 
Court  said:  "We  cannot  but  consider  these  legislative  enact- 
ments as  forming  a  glossary  for  the  proper  interpretation  of 
the  expressions  in  the  Bristol  Dock  Act  which  are  considered 
to  bo  left  in  doubt."  In  Sandiman  v.  Breach  (1827),  7 
-B.  &  C.  96,  99,  the  Court  said*  "The  subsequent  statutes, 
which  contain  regulations  as  to  hackney  coaches,  are  too  am- 
biguous to  be  taken  as  legislative  expositions  of  the  former 
Acts."  So  again,  in  Sudft  v.  Jewsbury  (1874),  li.Ji.  9  Q.B. 
301,  312,  Lord  Coleridge,  C.J.,  said:  "Whether  one  looks 
to  the  antecedent  reason  of  the  thing,  or  whether  one  looks 
to  what  may  be  called  parliamentary  exposition  of  the  statute, 
upon  both  grounds  it  seems  to  me  that  the  true  construction 
is  the  one  which  has  been  contended  for  by  the  defendant." 
But,  as  we  have  already  pointed  out  (c),  it  is  the  Courts  of 
law,  and  not  the  Legislature,  who  are  the  authorised  exposi- 
tors of  the  statute  law  of  the  land,  so  that  anything  in  the 
nature  of  a  "  parliamentary  exposition  "  of  an  Act  of  Par- 
liament is  only  an  argument  that  may  be  prayed  in  aid  of 
attaching  some  certain  meaning  to  a  statute,  and  cannot  be 
treated  as  per  se  conclusive.] 

But  except  as  a  parliamentary  exposition,  subsequent  Acts 
are  not  to  be  relied  on  as  an  aid  to  the  construction  of  prior  Acts. 
It  was  laid  down  by  A.  L.  Smith,  J.  (d),  in  Ward  v. 
Folkestone  Waterworks  (1890),  62  L.  T.  325,  that  a  statute 
cannot  be  construed  by  the  light  of  subsequent  statutes.  In 
this  case  an  attempt  has  been  made  to  construe  the  Waterworks  lo  &  ii  Vict. 
Clauses  Act,  1847,  by  reference  to  the  Folkestone  Water  Act,  "•  ^^" 
1888  (51  &52Vict.  c.  XXV.). 

Though  a  private  or  local  Act  may  repeal  to  some  extent  a  Local  Acts, 
public  general  Act,  the  parliamentary  history  of  local  Bills 
usually  excludes  the  inference  that  they  were  intended  to  ex- 
plain or  construe  public  general  Acts  (e) . 

(e)  Jnte,  p.  13. 

(rf)  His  opinion  is  supported  by  that  of  Lord  Halsbury  in  Knowles  v.  L.  ^  T. 
Sail.  Co.  (1889),  U  App.  Cas.  248,  253. 

{«)  Occasionally,  as  in  the  case  of  the  London  Building  Act,  1894  (67  &  58  Vict. 
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On  the  other  haa'd,  prior  Acts  may  in  some  ceases  be  construed 
by  the  light  of  subsequent  Acts,  if  the  latter  by  their  terms 
indicate  that  they  were  meant  as  a  parliamentary  exposition  of 
the  meaning  of  the  former. 
Expositions  of  3.  [Light  may  alsO'  be  thrown  upon  the  meaning  of  an 
ex  -wnters.  obscure  enactment  by  the  exposition  of  a  statute  by  a  text- 
writer  of  established  repute  (/)],  for  "  although,"  as  Jessel, 
M.R.,  said  in  Henty  v.  Wrey  (1882),  21  Oh.  D.  332,  348, 
"the  text-books  do  not  make  law;  they  show  more  or  less 
whether  a  principle  has  been  generally  accepted."  Such  ex- 
positions are  often  prayed  in  aid.  "  I  should  have  no  diffi- 
culty," said  Jessel,  M.R.,  in  Be  Warner's  Settled  Estates 
(1881),  17  Oh.  D.  713,  "without  the  assistance  of  the  text- 
writers;  but  it  is  very  satisfactory  to  find  they  have  con- 
sidered it  independently  in  the  same  way."  fin  Str other  v. 
Hutchinson  (1837),  4  Bing.  (N.  C.)  89,  it  was  doubted  whether, 
by  16  Edw.  1,  c.  31  (rep.),  a  bill  of  exceptions  could  be  tendered 
to  the  judge  of  a  sheriff's  court.  "  If  we  look  only  at  the  express 
words  of  the  statute,"  said  Tindal,  C.J.,  "the  question  could 
not  be  argued,  for  the  statute  refers  only  to  proceedings  before 
the  superior  Courts.  We  must  look,  however,  not  only  to  the 
statute,  but  to  the  commentary  of  Lord  Coke,  which  has  been 
uncontradicted  to  the  present  day.  .  .  .  When  we  see  the 
authority  of  so  great  a  writer  not  only  uncontradicted  but 
adopted  in  all  the  digests  and  text-books,  we  can  scarcely  err 
if  we  adhere  to  his  opinion."  So  in  Mayor,  dc.  of  Newcastle 
V.  Att.-Gen.  (1845),  12  CI.  &  F.  402,  it  was  a  question  what 
was  the  meaning  of  the  words  "  all  and  every  person  and 
persons,'  as  used  in  39  Eliz.  c.  3.  Coke,  in  2  Inst.  722,  had 
explained  these  words  as  extending  "to  such  bodies  politic  as 
may  aliene,"  but  that  there  had  never  been  any  judicial  de- 
cision on  the  point.  The  appellants  sought  to  disregard  Lord 
Coke's  opinion  as  being  "an  opinion  written  in  a  closet,  off- 
hand, without  any  discussion,  and  not  confirmed  by  any 
decision  in  Court."  But  the  House  of  Lords  unanimously 
adopted  Coke's  exposition  of  the  statute  (e) .  If  the  meaning  of 
some  particular  word  in  a  statute  is  doubtful,  "  the  expressions 
of  text-writers,  as  evidencing  the  constant  practice  of  the  pro- 
fession" (as  Lord  Cairns  said  in  Alexander  v.  Kirkpatriclc 
(1874),  L.  E.  2  H.  L.  (Sc.)  397,  400,  with  regard  to  the  con- 
struction of  deeds)  may  very  properly  be  taken  into  considera- 
tion, especially  if  there   is   no   interpretation   clause  in  the 

c.  ooxiil.),  an  Act  introduced  as  a  private  Bill  deals  with  a  number  of  Acts  in- 
cluded among  the  public  general  Acts,  and  "  corporation  "  Acts  not  infrequently 
substitute  a  local  for  a  general  law  so  far  as  concerns  the  area  legislated  for. 

(e)  See  also  Wilmott  v.  London  Road  Car  Co.  (1910),  27  T.  L.  R.  4  (C.  A.). 

(/)  The  authority  of  text- writers  is  of  course  vory  different.  "Bacons 
reading,"  said  Erie,  C.J.,  in  Beelu  v.  BUin  (1864),  18  C.  B.  (N.  S.)  108,  "is 
entitled  to  very  great  respect.  So  Chief  Baron  Comyns,  whose  great  work 
stands  high  in  the  estimation  of  every  one  in  the  profession." 
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statute.  Thus,  in  B.  v.  Ritson  (1869),  1  O.C.E.  200,  the 
question  to  be  decided  was  the  meaning  of  the  word  "  forge  " 
in  sect.  20  of  the  Forgery  Act,  1861.  "There  is,"  said  24&26Viot. 
Kelly,  C.B.,  "  no  definition  of  the  word  '  forgery  '  in  the  statute  °-  ^^■ 
on  which  this  indictment  is  framed,  but  the  offence  has  been  de- 
fined by  very  learned  authors,  and  we  find  that  there  is  among 
them  no  conflict  of  authority."  The  Court  then  adopted  the 
definition  as  laid  down  in  the  text-books  on  the  subject.] 

4.  In  Read  v.  Bishop  of  Lincoln,  (1892)  A.  0.  644,  653,  Usage, 
it  was  held  that  historical  investigation  (g)  may  be  made  as  to 
contemporary  usage,  and  the  results  used  in  argument  upon  an 
old  statute  when  the  facts  are  ancient  facts  of  a  public  nature. 
The  ratio  decidendi  was  in  substance  that  in  such  cases  con- 
temporaneous usage  was  material  as  determining  the  meaning 
of  the  Prayer-book  and  the  Acts  establishing  it,  and  that 
having  regard  to  the  lapse  of  time,  historical  investig&,tion  was 
of  value  to  supplement  the  words  of  the  documents  under  con- 
sideration. This  decision  applies  to  some  extent  as  a  guide  to 
interpretation,  but  is  mainly  the  afiirmation  of  a  rule  of  evi- 
dence as  to  the  mode  of  ascertaining  ancient  facts.  [But  light 
may  be  thrown  upon  the  meaning  of  an  obscure  enactment 
by  taking  into  consideration  the  particular  construction  which 
for.  a  long  period  of  time  (h)  has,  as  a  matter  of  fact,  been 
put  upon  it.  "  Optima  legum  interpres  consuetude,"  says 
Coke  (^),  in  2  Co.  Rep.  81,  and  this  principle  still  holds  good. 
"We  did  not  think,"  said  the  Court  in  Cox  v.  Leigh  (1874), 
L.R.  9  Q.  B.  333,  340,  "that  the  words  of  the  statute  are 
sufficiently  wide  to  justify  us  in  putting  a  construction  upon 
the  statute  different  from  that  which  has  been  entertained  for 
160  years."  Thus,  in  R.  v.  Guthush  (1867),  L.R.  2  Q.  B. 
379,  the  question  arose  whether  justices  have  power,  under  sect. 
25  of  the  Summary  Jurisdiction  Act,  1848,  to  sentence  to  n  &  12  Vict, 
imprisonment  which  is  to  commence  at  the  expiration  of  an  o-  *3. 
existing  term  of  imprisonment.  The  enactment  being  similar 
to  that  of  7  &  8  Geo.  4,  c.  28,  s.  10  (rep.),  the  Court,  before 
arriving  at  a  decision,  "  thought  it  important  to  ascertain  what 
had  been  the  practice  of  the  judges  under  the  last-mentioned 
Act."  Upon  ascertaining  what  had  been  the  practice,  they 
treated  it  as  affording  "a  contemporaneous  expression  of  the 

(g)  See  the  Tiews  of  Lord  Langdale  expressed  in  the  Gorham  case,  ante,  p.  132. 

(A)  That  is  to  say,  "one  or  two  centuries,"  as  Lord  Watson  said  in  Clyde 
Navigation  Trustees  v.  Laird  (1883),  8  App.  Gas.  658,  673,  on  this  subject.  Vide 
ante,  p.  88. 

(i)  [In  2  Co.  Inst.  136,  he  says:  "  Contemporanea  expositio  est  fortissima  in 
lege"  ;  and  (1  Inst.  186  a)  that  communis  opinio  is  "  of  good  authority  in  law  : 
a  eommuni  ohervantia  non  est  recedendum."']  See  also  note  (B9)  by  Hargrave, 
where  it  is  said  that  this  was  the  origin  of  the  maxim,  Communis  error  facitjus ; 
a  maxim  which  Lord  Kenyon  said  he  "  would  never  resort  to  "  :  S.  y.  Essex 
(1792),  4  T.  R.  594.  As  to  deeds,  see  Norton  on  Deeds  (1906),  pp.  132—143  ; 
and  as  to  documents  generally,  see  JV.  E.  Sail.  Co.  v.  Lord  Sastings,  (1900) 
A.  C.  260. 
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effect  of  7  &  8  Geo.  4,  c.  28,  s.  10,"  and  accordingly  held  that 
the  statute  of  1848  must  be  construed  in  the  same  way  (fc).] 

[As  a  general  rule,  this  canon  of  construction  is  applied  even 
if  the  Court  is  of  opinion  that  the  particular  oonstruction 
which  has  been  sO'  long  acquiesced  in  is  not  the  right  one],  so 
that  if  the  matter  had  been  res  Integra  the  Court  would  have 
put  a  different  construction  on  the  statute  in  question.  In  Ex 
parte  Willey  (1883),  23  Ch.  D.  118,  127,  Jessel,  M.E., 
"where  a  series  of  decisions  have  put  a  [particular]  construc- 
tion on  an  Act  of  Parliament,  and  have  thus  made  a  law 
which  men  follow  in  their  daily  dealing,  it  has  been  held, 
even  by  the  House  of  Lords,  that  it  is  better  to  adhere  to  the 
course  of  the  decisions  than  to  reverse  them,  because  of  the 
mischief  which  would  result  from  such  a  proceeding "  (J) . 
["  I  think,"  said  Lord  Cairns  in  Inland  Revenue  Commis- 
sioners V.  Harrison  (1874),  L.E.  7  H.L.  1,  9,  "that  with 
regard  to  statutes  of  that  kind  above  all  others  it  is  desirable 
not  so  much  that  the  principle  of  the  decision  should  be  capable 
at  all  times  of  justification,  as  that  the  law  should  be  settled, 
and  should,  when  once  settled,  be  maintained  without  any 
danger  of  vacillation  or  uncertainty"  (m).  In  Migneault  v. 
Male  (1872),  L.  R.  4  P.  C.  123,  the  question  arose  as  to 
what  was  the  effect  of  a  Canadian  statute  passed  in  1801,  which 
enacted  that,  "  whereas  doubts  have  arisen  touching  the  method 
now  followed  of  proving  wills  before  a  judge  of  the  courts  of 
civil  jurisdiction  in  the  province;  be  it  therefore  enacted,  that 
such  proof  shall  have  the  same  force  and  effect  as  if  made  and 
taken  before  a  Court  of  Probate."  "  At  first  sight,"  said  the 
Judicial  Committee,  "  it  certainly  appeared  to  their  lord- 
ships that  this  language  availed  tO'  introduce  the  law  of 
England  with  respect  to  the  conclusiveness  of  a  probate  duly 

[k)  The  settled  practice  of  conyeyancers  has  been  accepted  as  ccmiemporanea 
expositio  of  a  statute.     See  ante,  p.  92. 

[T)  [This  rule  of  construction  is  also  acted  upon  in  America.  In  McKean  v. 
Delamy  (1809),  6  Cranch  (U.  S.),  22,  32,  Marshall,  C.J.,  said :  "  Were  this  Act 
of  1715  now  for  the  first  time  to  be  construed,  the  opinion  of  this  Court  would 
certainly  be  that  this  deed  was  not  regularly  proved.  .  .  .  But  in  construing 
the  statutes  of  a  State  on  which  land  titles  depend,  infinite  mischief  would  ensue 
should  this  Court  observe  a  different  rule  from  that  which  has  been  long 
established  in  the  State."  Similarly,  we  find  that  where  there  has  existed  for 
a  long  series  of  years  a  practice  in  a  particular  court  as  to  the  inadmissibility  of 
evidence  of  a  certain  character,  the  ultimate  Court  of  Appeal  will  not  alter  such 
practice,  although  it  appears  that  the  practice  was  erroneous  in  its  origin : 
Jamrin  v.  De  la  Mare  (1861),  14  Moore.  P.  C.  334.  Similarly,  with  regard  to 
the  construction  of  ancient  documents.  Lord  Chelmsford  said,  in  Lord  Advocate 
T.  Sinclair  (1867).  L.  E.  1  H.  L.  (So.)  174,  178:  "The  rule  is  that  ancient 
documents  of  every  description  may,  in  the  event  of  their  containing  ambiguous 
language,  be  interpreted  by  what  is  called  contemporaneous  and  conterminous 
usage  under  them."  And  in  Mcol  v.  Paul  (1867),  L.  R.  1  H.  L.  (Sc.)  127,  131, 
Lord  West  bury  said :  "A  very  liberal  interpretation  should  be  given  to  the 
language  of  these  decrees,  so  as  to  support  long  usage,  and  the  conclusions 
which  may  fairly  be  derived  from  the  acquiescence  of  persons  who  had  an 
interest  in  disturbing  them  if  not  well  founded."] 

(m)  But  see  The  Sara  (1889),  14  App.  Cas.  209,  222,  Lord  Macnaghten. 
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granted  into  the  law  of  Canada.  .  .  .  This,  moreover, 
appears  to  their  lordships  to  be  the  true  construction  of  the 
words  '  such  proof  shall  have  the  same  force  and  effect  as  if 
made  and  taken  before  a  Court  of  Probate.'  Their  lordships, 
however,  think  that  they  cannot  consider  this  matter  now  as  res 
integra.  They  cannot  disregard  the  practice  of  the  Canadian 
Courts  with  respect  to  it  for  the  last  seventy  years.  They 
have  therefore  made  as  careful  an  investigation  into  the 
practice  as  circumstances  permit."  .  .  .  (And  at  p.  139), 
"  Upon  the  whole,  it  appears  to  their  lordships  that,  by  the 
uninterrupted  practice  and  usage  of  the  Canadian  Courts  since 
1801,  the  law  has  received  an  interpretation  which  does  not 
affix  to  the  grant  of  probate  that  binding  and  conclusive 
character  which  it  has  in  England  .  .  their  lordships  there- 
fore think  that  they  ought  not  to  advise  Her  Majesty  that  a 
different  construction  ought  notv  to  be  put  upon  the  law." 
Similarly,  in  Evanturel  v.  Evanturel,  No.  1  (1869),  L.  R.  2 
P.  C.  462,  which  turned  upon  the  construction  of  Article  289 
of  the  Coutume  de  Paris,  as  declared  by  the  Parliament  of 
Paris  in  1580,  the  Court  said  as  follows:  "  It  appears  therefore 
to  their  lordships,  that  even  if  the  French  authorities  were  ad- 
mitted to  be  in  favour  of  the  stricter  construction  of  the  article 
in  question,  the  latter  interpretation  has,  both  by  decision  and 
long  usage,  acquired  the  force  of  law  in  Lower  Canada"  (w).] 

In  London  County  Council  v.  Erith  Overseers,  (1893)  A.  C. 
562,  598,  Lord  Herschell  said,  with  reference  to  R.  v.  West 
Middlesex  W.  W.  (1859),  1  E.  &  E.  716,  under  which  under- 
ground sewers  had  been  held  exempt  from  rates:  "I  entirely 
concur  in  deeming  it  inexpedient  to  interfere,  in  such  a  matter 
as  this,  with  a  long  course  of  practice  supported  by  decision^ 
which  are  not  of  very  recent  date.  Therefore,  even  if  it  be 
not  possible  to  rest  upon  grounds  altogether  satisfactory  the 
exemption  of  these  sewers,  yet  on  the  case  being,  as  I  have 
said,  a  very  particular  one,  I  could  not  advise  j'^our  lordships 
to  depart  from  a  practice  which  has  prevailed  for  a  very 
long  period,  and  which  has  been  sanctioned  by  judicial 
authority "  (o) .  And  judges  are  particularly  unwilling  to 
upset  long  established  usage  or  decisions  on  statutes  which 
affect  the  form  or  contents  of  contracts. 

Lord  Esher,  M.E.,  in  Philipps  v.  Bees  (1889),  24  Q.  B.  D. 
17,  21,  said,  as  to  a  decision  on  the  construction  of  a  contract: 
"  If  this  were  a  contract  in  daily  use,  and  if  the  decision  which 
we  are  overruling  had  been  acted  upon  throughout  the  country 
for  a  long  time,  it  might  be  that  we  should  feel  bound  to 
follow  it,  on  the  ground  of  the  number  of  persons  who  had 

in]  As  to  South  Africa,  see  N'atal  Bank  v.  Rood,  (1910)  A.  C.  570. 

(o)  As  to  the  limits  of  the  exemption,  see  Ystradyfodwg,  ^e.  Sewerage  JBd.  v. 
Newport  Union,  (1901)  1  K.  B.  406  (C.  A.),  and  Ryde  on  Rating  {2nd  ed.), 
p.  143. 
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acted  upon  it,  even  though  we  did  not  agree  with  it."    Lord 
Fitzgerald,  in  RarMng  v.  Howell  (1889),  14  App.  Gas.  315, 
put  the  same  rule  as  follows: — "  Their  lordships  do  not  intend 
in  the  least  to  question  the  principle  which  governs  the  con- 
struction and  effect  of  that  statute  as  now  long  established  by 
decided  cases .     It  has  been  said  over  and  again,  that '  so  many 
titles  stand  on  it  that  it  must  not  b^  shaken,'  and  in  that  their 
lordships  concut."     And  in  Lane,  and  Yorks.  Rail.  Co.  v. 
Bury  Corporation  (1889),  14  App.    Gas.   417,   a  case  upon 
s  *„^  ^^°'-       sect.   46  of  the  Railways    Glauses    Gonsolidation  Act,  1845, 
Lord  Herschell  said:  "  A  construction  was  put  upon  the  clause 
with  which  we  are  now  dealing  as  long  ago  as  1858,  and  by 
very  learned  judges  of  the  Gourt  of  Queen's  Bench  (p).    The 
view  so  taken  was  shortly  afterwards  approved  and  followed 
by  the  Gourt  of  Exchequer  (q).     And  there  are,  as  it  seems 
to  me,  special  reasons  why  a  judgment  so  given  should  not  be 
disturbed,  unless  it  be  clearly  shown  to  have  proceeded  upon 
an  erroneous  view  of  the  laM',  inasmuch  as  the  clause  which 
there  received  construction  was    contained    in    an  enactment 
which  did  not  of  itself  produce  any  legal  results;  it  only  had 
effect  if  incorporated  by  a  subsequent  Act  of  the  Legislature 
in  statutes  giving  powers  to  railway  companies.     And   one 
cannot  but  see  that  the  construction  put  upon  an  enactment 
of  that  description  may  'well  have  affected  the  action  of  the 
Legislature  in  subsequent  cases  when  they   had   to  consider 
what  obligations  they  should  or  should  not  impose  upon  the 
railway  companies  to  whom  they  were  giving  powers.    At  the 
same  time,  if  it   could    be   established  that  the  decision  was 
manifestly  erroneous,  your  lordships  would  be  bound  to  give 
effect  to  that  view,  and  to  hold  that  the  statute  must  be  con- 
strued according  to  its  natural  meaning,  notwithstanding  the 
interpretation  which  had  so  long  ago  been  put  upon  it  by 
eminent  judges"  (r). 

Usage  is  not  admitted  as  interpreting  a  statute  or  rule,  unless 
established  uniformly  and  for  a  long  period.  Eight  years  was 
held  by  Lord  Blackburn  (in  Banford  v.  M'Anulty  (1882), 
8  App.  Gas.  456,  463)  insufficient  to  establish  a  particular 
construction  of  R.  S.  G.  1875,  Ord.  19,  r.  50,  as  to  pleading 
poBsession  in  an  action  for  ejectment.  Thirty-five  years  has 
been  held  long  enough  in  one  case  (s)  and  forty-six  years  in 
another  {t) . 

(p)  North  Staffordshire  Hail.  Co.  v.  DaU  (1857),  8  E.  &  B.  836. 

(})  Newcastle  Turnpike  Trustees  v.  North-  Staffordshire  Sail.  Co.  (1860),  5  H.  & 
N-  160. 

(r)  In  Emnierson  t.  Maddison,  (1906)  A.  C.  569,  the  Judicial  Committee 
affirmed  a  decision  of  the  Supreme  Court  of  Canada  overruling  a  dearly 
erroneous  interpretation  which  had  been  put  upon  21  Jao.  1,  c.  14,  by  the 
Supreme  Court  of  New  Brunswick  in  deference  to  the  current  of  decisions  in 
that  province. 

(«)  Cohen  v.  Bayley  Worthington,  (1908)  A.  C.  97,  99. 

{t)  Morgan  v.  Fear,  (1907)  A.  C.  423,  429  ;  but  vidt  ante,  p.  92. 
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Fry,^  L.J.,  in  Ueid  v.  Ueid  (1886),  31  Gh.  D.  402,  410,  Limitations 
said:  "We  are  told  that  a  series  of  decisions  on  this  section  on  the  rule. 
has  gone  far  to  establish  the  rights  under  it;  but  looking  at 
the  conflict  which  has  taken  place  in  the  courts  of  first  instance, 
it  appears  to  me  impossible  to  say  that  there  is  any  course  of 
decisions  which  can  in  any  way  bind,  or  ought  seriously  to 
influence,  the  Court,  although  we  shall  always  look  with  the 
greatest  possible  respect  on  the  reasons  for  which  the  judges 
of  first  instance  have  come  to  their  decisions."  In  Clyde 
Navigation  Trustees  v.  Laird  (1883),  8  App.  Cas.  658,  it 
was  in  dispute  whether  the  Clyde  Navigation  Consolidation  21  &  22  Vict. 
Act,  1858  (repealing  eight  prior  Acts),  imposed  navigation  ".  cxlix. 
dues  on  timber  floated  up  the  Clyde  in  logs  chained  together. 
From  1858  to  1882  dues  had  been  levied  on  this  class  of 
timber  without  resistance  from  the  merchants  who  owned  it; 
and  some  judges  in  the  Court  of  Session  suggested  that  this 
non-resistance  might  be  considered  in  construing  the  statute. 
On  this  Lord  Blackburn  (at  p.  670)  said  :  "I  think  that 
[submission]  raises  a  strong  prima  facie  ground  for  thinking 
that  there  must  exist  some  legal  ground  on  which  they  [the 
merchants]  could  not  resist.  And  I  think  a  Court  should  be 
cautious,  and  not  decide  unnecessarily  that  there  is  no  such 
ground.  If  the  Lord  President  [Inglis]  means  no  more  than 
this  when  he  calls  it  '  oontemporanea  expositio  of  the  statutes 
which  is  almost  irresistible,'  I  agree  with  him  [see  ante,  p.  88]. 
I  do  not  think  that  he  means  that  enjoyment  at  least  for  any 
period  short  of  that  which  gives  rise  to  prescription,  if  founded 
on  a  mistaken  construction  of  a  statute,  binds  the  Court  so  as 
to  prevent  it  from  giving  the  true  construction.  If  he  did, 
I  should  not  agree  with  him,  for  I  know  of  no  authority,  and 
am  not  aware  of  any  principle,  for  so  saying." 

[It  is  important  to  bear  in  mind,  as  Grose,  J.,  pointed  out  Usage  will 
in  B.  v.,  Hogg  (1787),  1  T.  R.  728,  that  although  "where  ^°*^^f^^;^^ 
the  words  of  an  Act  are  doubtful,  usage  may  be  called  in  to  of"ta\ute'if 
explain  them,"  still  that  "  usage  ought  not  to  be  attended  to  in  meaning  is 
construing  an  Act  of  Parliament  which  cannot  admit  of  dif-  v^^^"- 
ferent  interpretations."     "Where,"  said  Lord  Brougham,  in 
Magistrates  of  Dunbar  v.  Duchess  of  Roxburgh  (1835),  3 
CI.  &  F.  325,  354;  6  Eng.  Rep.  1462,  "a  statute  speaking  on 
some  points  is  silent  as  to  others,  usage  may  well  supply  the 
defect;    for    where    the    statute    uses    language    of    doubtful 
import,  the  acting  under  it  for  a  long  course  of  years  may 
well  give  an  interpretation  to  that  obscure  meaning  and  reduce 
that  uncertainty   to  a  fixed  rule  ...  but  it  is  quite  plain 
that  against  a  plain  statutory  law  no  usage  is  of  any  avail."] 
And  in  Nm-tham  Bridge  Co.  v.  E.  (1886),  55  L.  T.  759, 
Chitty,  J.,  held  that  neither  usage  nor  long-continued  practice 
(for  eighty  years)  could  render  the  Crown  liable  to  pay  bridge 
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tolls  from  which  it  was  exempted  by  the  plain  terms  of  the 
Post  Office  Management  Act,  1837  (m). 

[Again,  usage  cannot  be  operative  to  interpret  a  statute 
unless  it  appears  that  the  statute  has  been  universally  con- 
strued in  a  particular  way.  "If,"  said  Lord  Oottenham  in 
The  Waterford  Peerage  Claim  (x)  (1832),  6  CI.  &  F.  at 
p.  172,  "  there  has  been  a  course  of  decisions,  and  the  decision 
first  made  has  been  adhered  to  and  confirmed  by  other 
decisions,  that  is  what  is  called  a  current  of  authorities  too 
strong  to  be    resisted.   .  I  am  not  aware  of  any  case  in 

which  a  isingle  decision,  ev&n.  of  a  Court  of  competent  juris- 
diction, having  before  it  properly  and  judicially  the  matter 
on  which  it  was  pronouncing  a  judicial  decision,  has  been  held 
to  operate  so  upon  the  plain  meaning  of  a  statute."  Thus,  in 
Bank  of  Ireland  v.  Evans's  Charity  (1855),  5  H.L.  C.  405, 
it  appeared  that  it  had  been  the  usual,  but  not  the  universal, 
practice  to  make  up  record,  when  a  bill  of  exceptions  had 
been  tendered,  in  a  particular  way  in  accordance  with  what 
was  supposed  to  be  the  meaning  of  28  Geo.  3,  c.  31  (Ir.).  But 
the  House  of  Lords,  acting  on  the  opinion  of  the  judges,  held 
that  this  statute  had  been  wrongly  understood.  "The  answer 
to  the  question  put  to  us,"  said  the  judges,  "depends  wholly 
on  the  construction  of  the  Irish  Act  of  28  Geo.  3,  c.  31.  We 
understand  that  in  acting  upon  the  statute  in  Ireland  a  practice 
has  been  prevalent,  though  not  universal,  which  is  at  variance 
with  our  opinion  as  to  its  proper  construction.  We  conceive 
that  the  meaning  of  the  Act  is  so  clear  that  we  ought  not  to 
give  any  weight  to  the  practice."  Similarly,  in  B.  v.  Hogg 
(1787),  1  T.  R.  728,  it  was  argued  that  a  certain  class  of 
property  in  Rochester  was  not  liable  to  be  rated  under  sect.  1 
of  the  Poor  Relief  Act,  1601,  because  it  was  not  the  custom 
of  tho  town  to  rate  that  class  of  property.  But  this  argument 
did  not  prevail.  "We  are,"  said  Grose,  J.,  "interpreting  a 
universal  law,  which  cannot  receive  different  constructions- in 
different  towns.  It  is  the  general  law  that  this  kind  of  pro- 
perty should  be  rated,  and  we  cannot  explain  the  law  differ- 
ently by  the  usage  of  this  or  that  particular  place."]  He  added 
that  while  an  agreement  among  the  inhabitants  might  bind 
them,  it  was  no  guide  to  the  construction  of  the  statute  («/) . 

5 .  Where  the  language  of  an  Act  is  ambiguous  and  difficult 
to  construe,  the  Court  may,  for  assistance  in  its  construction, 
refer  to  rules  made  under  the  provisions  of  the  Act,  especially 


{«)  7  Will.  4  &  1  Vict.  c.  33,  repealed  and  re-enacted  in  8  Edw.  7,  u.  48. 
See  sect.  79  ;  see  also  the  authorities  cited  ante,  pp.  88 — 91. 

{x)  [It  had  been  argued  that  an  opinion  given  by  Coke  and  the  two  other 
chief  judges  of  England,  at  the  request  of  the  Privy  Council,  upon  the 
effect  of  the  Irish  Act,  28  Hen.  8,  u.  3,  ought  to  be  conclusive,  even  though 
erroneous.] 

Iff)  Vide  ante,  p.  85,  and  J>r.  E.  Rail.  Co.  v.  Lord  Eastings,  (1900)  A.  C.  260, 
268,  Lord  Davey. 
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where  such  rules  are  by  the  statute  authorising  them  directed 
to  be  read  as  part  of  the  Act. 

For  not  only  is  every  part  of  the  statute  itself  to  be  taken 
into  consideration  in  order  to  ascertain  the  meaning  of  any 
obscure  expression,  but  "  recourse  may  [also]  be  had  to  rules 
which  have  been  made  under  the  authority  of  the  Act,  If  the 
construction  of  the  Act  is  ambiguous  and  doubtful  on  any 
point,  and  if  we  find  that  in  the  rules  any  particular  con- 
struction has  been  put  on  the  Act,  it  is  our  duty  to  adopt  and 
follow  that  construction":  per  James  and  Mellish,  L.JJ.,  in 
Ex  parte  Wi&r  (1871),  6  Cb.  App.  879. 

These  rules  form  a  sort  of  contemporanea  expositio.  But 
it  is  not  clear  whether  they  are  to  be  deemed — 

(a)  The  practice  of  conveyancers; 

(b)  Parliamentary  exposition;  or 

(c)  Administrative  exposition. 

Kules  made  for  the  Courts  may  be  regarded  as  judicial  expo- 
sitions of  the  Act  (z) .  But  too  much  stress  cannot  be  rested 
upon  rules,  inasmuch  as  they  may  be  questioned  as  being  in 
excess  of  the  powers  of  the  subordinate  body  to  which  Par- 
liament has  delegated  authority  to  make  them  (a) . 

(z)  Danford  v.  M'AnuHy  (1882),  8  App.  Cas.  456,  460,  per  Lord  O'Hagan. 

[a)  Terms  used  in  statutory  rules  made  after  1889  are  construed  in  the  same 
way  as  the  terms  used  in  the  statute  authorising  the  making  of  the  rules, 
unless  a  contrary  intention  appears :  Int.  Act.  1889,  s.  31,  post,  Appendix  C. 
As  to  the  interpretation  of  such  rules,  see  post,  Bk.  II.  oh.  iii. 
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Interpretation  by  context 

Reference  to  dictionaries     . 
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1 .  In  approaching  the  question  of  interpreting  words  used  in 
statutes  it  is  necessary  to  keep  in  view  the  caution  given  by 
Lord  Loreburn,  L.C.,  in  Nairn  v.  University  of  St.  An3rem, 
(1909)  A.C.  147,  161:  "It  is  a  dangerous  assumption  to 
suppose  that  the  Legislature  foresees  every  possible  result  that 
may  ensue  from  the  unguarded  use  of  a  single  word,  or  that 
the  language  used  in  statutes  is  so  precisely  accurate  that  you 
can  pick  out  from  various  Acts  this  and  that  expression,  and, 
skilfully  piecing  them  together,  lay  a  safe  foundation  from  some 
remote  inference.  Your  lordships  are  aware  that  in  early  times 
courts  of  law  have  been  continuously  obliged,  in  endeavouring 
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loyally  to  carry  out  the  intentions  of  Parliament,  to  observe 
a  series  of  familiar  precautions  for  interpreting  statutes  so 
imperfect  and  obscure  as  they  often  are." 

2.  The  best  dictionary  (a)  is  but  a  guide  to  the  true  Interpreta- 
meaning  of  a  word  in  a  particular  context,  and  can  never  be  tionbycon- 
an  absolute  authority  on  so  vai'ied  and  fluctuating  a  subject 
as  language.  It  facilitates  the  comparison  of  the  different 
meanings  of  a  word,  and  aids  the  memory  of  the  person  in 
search  of  the  particular  meaning,  but  can  rarely  anticipate 
the  exact  colour  which  will  be  given  to  any  word  or  phrase 
by  the  context  in  which  it  is  set. 

The  true  mode  of  ascertainment  is  that  said  to  have  been 
first  used  by  Sir  Thomas  More  (b),  viz.,  that  words  cannot 
be  construed  effectively  without  reference  to  their  context. 

Their  meaning  is  to  be  ascertained  by  reference  to  the  whole 
of  the  Act,  including,  if  necessary,  the  preamble  (c)  (Colqu- 
houn  V.  Brooks  (1889),  14  App.  Cas.  493),  and,  perhaps,  even 
the  full  title.  "  A  statute  must  be  read  as  a  whole,  therefore, 
the  language  of  one  section  may  affect  the  construction  of 
another"  (d).  But  now  that  Acts  are  divided  into  separate 
sections,  each  having  effect  as  a  substantive  enactment  without 
introductory  words  (e),  the  section  in  which  the  obscure  words 
occur  is  first  to  be  considered  (/) .  It  is  only  in  a  second  or 
last  resort  that  the  rest  of  the  statute,  or  the  preamble,  or  the 
scheme  or  governing  intention  is  to  be  regarded. 

It  is  a  well-established  rule  of  grammar  that  the  meaning  of 
words  depends  largely,  if  not  wholly,  upon  their  collocation, 
and  the  canon  of  statutory  construction  is  that  the  rules  of 
grammar  should  be  followed  if  possible.  It  is,  however,  by 
no  means  unusual  for  Parliament,  by  interpretation  clauses, 
to  alter  the  ordinary  meaning  of  words . 

Ordinary  dictionaries  are  somewhat  delusive  guides  in  the  Use  of  dic- 
eonstruction  of  statutory  terms.     In    Midland  Bail.  Co.  v.  tionaries. 
Robinson    (1889),    15  App.   Cas.   19,  34,  the  question  arose 

(a)  The  position  of  a  writer  on  the  construction  of  statutes  is  at  best  that  of 
the  author  of  a  judicial  lexicon.  He  can  at  most  be  a  compiler  and  arranger 
of  materials,  and  can  but  facilitate  the  formation  of  the  judgment  of  others  by 
arranging  and  marshalling  the  materials  furnished  by  the  statute-book  and  by 
judicial  decisions  thereon . 

(i)  "  Here  I  will  remark,  that  no  one  ever  lived  who  did  not  at  first  ascertain 
the  meaning  of  words,  and  from  them  gather  the  meaning  of  the  sentences 
which  they  compose— no  one,  I  say,  with  one  single  exception,  and  that  is  our 
own  Thomas  More.  For  he  is  wont  to  gather  the  force  of  the  words  from  the 
sentences  in  which  they  occur,  especially  in  his  study  of  Greek.  This  is  not 
contrary  to  grammar,  but  above  it,  and  an  instinct  of  genius  "  (Pace,  quoted  in 
Bridgett's  Life  of  More,  p.  12). 

(c)  Past,  p.  199. 

{d)  nbert,  Statutory  Methods  and  Forms,  250. 

(«)  Int.  Act,  1889,  s.  8,  post,  Appendix  C.  It  is  by  virtue  of  this  general 
rule  -that  the  Statute  JJaw  Revision  Acts  excise  the  words  of  enactment  in 

(f)  Spencer  v.  Metropolitan  Board  of  Worhs  (1882),  22  Oh,  D,  142,  162,  Jessel, 
M,E. 
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8  &  9  Vict.      whether  the  word  "  mine  "  in  sect.  77  of  the  Eailways  Clauses 
"•  ^"^  Act,  1845,  included  beds  or  seams  which  could  only  be  worked 

by  open  or  surface  operations.  Lord  Herschell  had  cited  Dr. 
Johnson  as  defining  a  quarry  to  be  a  "stone  mine."  But 
Lord  Macnaghten  (at  p.  34)  said:  "I  continue  to  think  that 
the  word  [mine]  was  used  both  in  the  heading  and  in  the  section 
in  the  sense  in  which,  if  I  am  not  mistaken,  every  English 
judge  who  had  occasion  to  consider  the  meaning  of  the  word 
before  Farie's  case  (g)  was  decided,  took  to  be  its  ordinary 
signification.  It  seems  to  me  that  on  such  a  point  the  opinions 
of  such  judges  as  Kindersley,  V.-C,  Turner,  L.J.,  and  Sir 
George  Jessel  are  probably  a  safer  guide  than  any  definitions 
or  illustrations  to  be  found  in  dictionaries"  (h). 

No  doubt  reference  to  the  better  dictionaries  does  afford, 
either  by  definition  or  illustration,  some  guide  to  the  use  of  a 
term  in  a  statute.  Lord  Coleridge  said,  in  E.  v.  Peters  (1886), 
16  Q.  B.  D.  636,  641 :  "  I  am  quite  aware  that  dictionaries  are 
not  to  be  taken  as  authoritative  exponents  of  the  meanings  of 
words  used  in  Acts  of  Parliament,  but  it  is  a  well-known  rule 
of  Courts  of  law  that  words  should  be  taken  to  be  used  in  their 
ordinary  sense,  and  we  are  therefore  sent  for  instruction  to 
these  books."  There  is  not  yet  any  complete  English  diction- 
ary, such  as  that  of  Grimm  in  German  or  Littre  in  French, 
which  affords  an  adequate  amount  of  apt  illustration  for  the 
accurate  ascertainment  of  the  meaning  of  an  ambiguous  word: 
and  the  statutory  context  is  probably  a  far  better  guide  than 
any  lexicon.  But  the  Oxford  Dictionary  of  the  English  Lan- 
guage now  in  course  of  publication  bids  fair  to  surpass  the 
efforts  of  its  continental  predecessors,  and  is  compiled  on  a 
superior  method. 

Till  quite  recently  the  terminology  of  statutes  has  been 
mainly  derived  from  what  may  be  called  the  dictionary  of  law, 
and  the  accurate  interpretation  of  legal  terms  is  to  be  sought 
in  decided  cases  or  authoritative  works  rather  than  in  popular 
dictionaries.  Law  books  are  often  altogether  at  sea  about 
the  derivation  of  law  terms,  but  are  generally  pretty  accurate 
as  to  their  received  meaning. 

Where  terms  of  art  are  used,  reference  must  be  made  to 
books  which  show  the  sense  in  which  they  were  understood 
when  the  statute  in  question  was  passed. 

Thus,  "political  crime"  was  defined  in, Be  Castioni{p, 
after  considering  Mill's  and  Stephen's  discussions  of  its 
meaning.      And    "direct    taxation"    in    the    British   North 

(^)   (1888)  Provost,  ^c.  of  Glasgow  v.  Farie,  13  App.  Cas.  657. 

(A)  For  full  discussion  of  the  meaDing  of  "mines  "  and  "minerals"  in  siatntes, 
see  G.  W.  Sail.  Co.  v.  Carpalla  United  China  Olay  Co..  (1910)  A.  C.  83 ;  iVorf* 
British  Rail.  Co.  V.  Budhill  Coal  and  Sandstone  Co.,  (1910)  A.  0.  116,  130. 

(i)  (1891)  1  Q,  B.  149. 
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America  Act  of   1867  was  determined  by  regard   to   works  so  &  31  Vict. 
on  political  economy  (Jc) .  "•  *" 

(a)  The  more  modern  statute  contains,  in  the  form   of  an  interpreta- 
interpretation  clause,  a  little  dictionary  of  its  own,  in  which  tion  olauBes. 
it  endeavours  to  define,  often  arbitrarily,  the  chief  terms  used. 

Any  ambiguity  in  the  definition  of  such  terms  can  rarely  be 
solved  otherwise  than  by  examination  of  the  statute  itself,  or 
other  enactments  with  which  it  is  to  be  read  by  reason  of  its 
subject-matter  or  the  direction  of  the  Legislature. 

(b)  Besides  the  special  interpretation  clauses  now  usual,  the  The  Interpre- 
Interpretation  Act,  1889  (J)  has  provided  many  general  statu-  ^^}IT'  "*""*' 
tory  interpretations  of  words  presumably  applicable,  "unless  go&'ssv  t 
a  contrary  intention  appears,"  in  all  Acts,    whether   public,  ^  g3 

local  and  personal,  or  private  (m) .  These  definitions  some- 
times overlap  those  in  prior  Acts,  but  do  not  touch  the  prior 
definitions,  except  so  far  as  the  Interpretation  Act  repeals  and 
re-enacts,  with  or  without  modification,  the  substance  of  prior 
legislation. 

Where  the  Act  of  1889  contains  a  rule  as  to  construing  Acts 
passed  after  1889,  it  does  not  affect  the  construction  of  Acts 
passed  before  that  date,  although  continued  or  amended  by 
Acts  passed  after  1889  (ra). 

Those  definitions  which  are  of  most  general  importance  are 
set  out  below,  the  rest  being  relegated  to  Appendix  A. 

In  all  Acts  passed  since  1850,  and  in  the  case  of  offences  Numterand 
punishable  on  an  indictment  or  on  summary  conviction,  also  in  gender. 
Acts  passed  in  or  before  that  year  relating  to  the  offence, 
words  importing  the  masculine  gender  include  females,  and 
words  in  the  singular  include  the  plural,  and  words  in  the 
plural  include  the  singular  (o) .  Lord  Selborne,  in  Conelly 
V.  Steer  (1881),  7  Q.  B.  D.  520,  accepted  as  of  general  validity 
the  latter  part  of  this  rule,  saying:  "In  construing  a  statute, 
plural  is  to  be  read  as  singular  whenever  the  nature  of  the 
subject-matter  requires  it"  (p). 

The  Interpretation  Act,  1889,  lays  down  the  following  rules 
as  to  the  meaning  of  the  word  "person"  {q):  — 

In  the  Act  and  in  all  Acts  passed  since  1889  it  includes  any  Person. 

(A)  Bank  of  Toronto  v.  Lambe  (1887),  12  App.  Gas.  575,  581  ;  Brewers,  ^c. 
Association  of  Ontario  v.  Att.-Gen.for  Ontario,  (1897)  A.  C.  231,  236. 

(I)  Printed  in  full  in  Appendix  C.  For  a  list  of  Colonial  Interpretation  Acts, 
see  Appendix  C. 

(m)  Sect.  39,  post,  Appendix  C. 

(«)  Ibid.  8.  40,  post.  Appendix  C. 

(o)  Ibid.  8.  1,  post,  Appendix  0. 

[p]  The  rule  was  applied  to  a  private  Act  (I  &  2  Will.  4,  c.  lii.  s.  83)  in 
London  amd  East  India  Docks  Co.  v.  Thames  Steam  Tug,  ^c.  Co.,  (1908)  A.  0.  15, 
17,  Lord  Lorebum,  L.C. 

(?)  As  to  the  meaning  of  "  person  "  in  Acts  dealing  with  the  franchise,  see  Nairn 
V.  St.  Andrew's  University,  (1909)  A.  C.  147.  In.  Re  Moyal  Naval  School,  (1910) 
1  Ch.  806,  810,  where  the  question  was  raised  whether  an  infant  could  be  a 
voting  member  of  the  corporation  of  the  school  constituted  under  a  private  Act, 
Eve,  J.,  considered  most  of  the  decisions  on  the  meaning  of  the  word  "  person  " 
in  statutes.  See  also  Wilmott  v.  Boad  Car  Co.  (1910),  27  T.  L.  E.  4  (0.  A.). 
C.  M 
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body  of  persons,  corporate  or  unincorporate,  unless  a  contrary 
intention  appears  (r) .  In  all  Acts,  whenever  passed,  under 
which  a  forfeiture  or  penalty,  is  payable  to  a  party  aggrieved, 
it  is  payable  to  a  body  corporate  where  that  body  is  the  party 
aggrieved  (s) .  And  in  the  construction  of  all  enactments, 
wheneve}'  passed,  creating  an  offence  punishable  on  indictment 
or  on  summary  conviction,  the  expression  "person,"  unless  a 
contrary  intention  appears,  includes  a  body  corporate  (i). 
This  rule  gives  statutory  effect  to  the  rule  of  construction  of 
"person"  as  stated  by  Lord  Selborne,  L.C.,  in  Pharmaceuti- 
cal Society  v.  London  and  Provincial  Supply  Association 
(1880),  5  App.  Gas.  857,  861,  where  it  was  decided  that 
31  &  32  Vict,  "person"  in  sects.  1,  15,  of  the  Pharmacy,  &c.  Act,  1868, 
^'^^-  did  not  include  a  corporation  (m)  : — "There  can  be  no  ques- 

tion that  the  word  '  person '  may,  and  I  should  be  disposed 
myself  to  say  pri/ma  facie  does,  in  a  public  statute  inohide 
a  person  in  law,  that  is,  a  corporation,  as  well  as  a  natural 
person.  But  although  that  is  a  sense  which  the  word  will 
bear  in  law,  and  which,  as  I  said,  perhaps  ought  to  be  attri- 
buted to  it  in  the  construction  of  a  statute,  unless  there  should 
be  any  reason  for  a  contrary  construction,  it  is  never  to  be 
forgotten  that  in  its  popular  sense  and  ordinajry  use  it  does 
not  extend  so  far.  Statutes,  like  other  documents,  are  con- 
stantly conceived  according  to  the  ordinary  use  of  language;' 
and  it  is  certain  that  this  word  is  often  used  in  statutes  in  a 
sense  in  which  it  cannot  be  intended  to  extend  to  a  corporation. 
That  accounts  for  the  frequent  appearance  in  some  statutes 
of  an  express  declaration  that  it  shall  extend  to  a  body  politic 
or  corporate."  And  he  added  (p.  862):  "  If  a  statute  provides 
that  no  person  shall  do  a  particular  act  except  on  a  particular 
condition,  it  is  prima  facie  natural  and  reasonable  (unl^s 
there  be  something  in  the  context,  or  in  the  manifest  object 
of  the  statute,  or  in  the  nature  of  the  subject-matter  to 
exclude  that  construction)  to  understand  the  Legislature  as  in- 
tending such  persons  as,  by  the  use  of  proper  means,  may  be 
able  to  fulfil  the  condition;  and  not  to  those  who,  though 
called  '  persons  '  in  law,  have  no  capacity  to  do  so  at  any  time, 
by  any  means,  or  under  any  circumstances  whatsoever"  (x). 
Neither  this  judgment  nor  the  provisions  of  the  Interpreta- 
tion Act,  1889,  absolve  the  Court  from  the  necessity  to  inquire 

()•)  Sect.  19,  post,  Appendix  C.  See  Toronto  Corporation  \.  CanaAim  Paafie 
Sail.  Go.,  (1908)  A.  C.  54,  59,  as  to  the  Ontario  Interpretation  Act. 

(»)  Ibid.  s.  2  (2),  post,  Appendix  C.  See  Cortis  v.  Kent  W.  W.  (1827),  7  B.  & 
0.  314  ;  Boyd^.  Croydon  Rail.  Co.  (1838),4  Bing.  (N.  C.)  669  ;  Ex  parte  Spemng 
(1890),  11  N.  S.  W.  Eep.  (Law)  407. 

[t)  Ibid.  a.  2  (1),  and  see  post.  Part  III.  oh.  iii. 

\u)  Gf.  Att.-Gm.  V.  George  G.  Smi  h,  Ltd.,  (1909)  2  Ch.  524,  on  the  Dentists 
Act,  1878  (41  &  42  Vict.  o.  33) ;  Eawke  v.  Rulton,  Ltd.,  (1909)  2  K.  B.  93,  on 
the  Lottery  Acts ;  and  Wilmottv.  Road  Car  Co.  (1910),  27  T.  L.  R.  4 ;  Att.-6en. 
V.  Churchill's  Veterinary  Sanatorium,  (1910)  2  Ch.  401. 

(a;)  See  also  the  observations  by  Lord  Blackburn,  at  p.  869,  as  to  offences  ot 
which  a  corporation  is  capable. 
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under  every  penal  statute  -whether  its  context  supports  or 
rebuts  the  statutory  presumption  that  corporations  are  liable 
to  the  penalties  imposed  {y) .  ' 

Unless  a  contrary  intention  appears,  "  month  "  means  calen-  Time, 
dar  month  in  every  Act  passed  after  1850  {z),  and  in  contracts 
for  the  sale  of  goods  is  presumed  to  have  the  same  meaning  (a) . 

Expressions  of  time  in  statutes,  deeds,  or  instruments,  unless 
it  is  otherwise  specifically  stated,  are  to  be  construed'  as 
referring  to  Greenwich  mean  time  for  Great  Britain  and  to 
Dublin  mean  time  for  Ireland  (6).  But  this  rule  does  not 
apply  to  such  times  as  sunrise  or  sunset  (c) . 

In  computing  the  time  within  which  an  act  is  to  be  done  it 
is  usual  to  exclude  the  first  day  and  include  the  last  day  unless 
the  words  "  clear  days  "  are  used,  in  which  case  both  the  first 
and  last  days  are  excluded  (dl) . 

"  Commencement,"  as  applied  to  all  Acts,  means  the  time  "  Commence- 
when  the  Act  comes  into  operation  (e),  i.e.  immediately  on  the  ment." 
expiry  of  the  day  previous  to  the  giving  of  the  Royal  assent, 
or  to  the  date  specified  in  the  Act  for  its  coming  into  opera- 
tion (/) .  This  definition  applies  also  to  Orders  in  Council, 
orders,  warrants,  schemes,  letters  patent,  rules,  regulations,  and 
by-laws  made  under  statutory  powers  given  by  Acts  passed 
after  1889. 

"  Financial  year  "  in  Acts  passed  after  1889  means,  as  to  "  Financial 
matters  relating  to  the  Consolidated  Fund,  or  moneys  provided  year." 
by  Parliament,  or  to  the  Exchequer,  or  to  Imperial  taxes  or 
finances,  the  twelve  months  ending  the  31st  day  of  March  {g). 
"Local  financial  year"  in  Acts  relating  to  local  government 
in  England,  means  the  twelve  months  ending  March  31  {h). 
This  definition  does  not  apply  to  the  financial  year  for  pur- 
poses of  poor  law  accounts  and  audit. 

[y]  See  Pearks,  Gunstm  ^  Tee,  Ltd.  v.  Ward,  (1904)  1  K.  B.  1,  11,  Channell,  J. 

(z)  Int.  Act.  s.  34,  post.  Appendix  C.  The  computation  is  the  same  both  for 
civil  and  criminal  cases.  But  in  the  Prison  Act,  1898  (61  &  62  Vict.  o.  41),  it 
was  deemed  necessary  to  provide  that  in  all  sentences  of  imprisonment  passed 
after  31st  December,  1898,  the  word  "  month"  should  be  construed  as  meaning 
calendar  month  unless  a  contrary  intention  is  expressed.  In  the  United  States, 
whether  in  Federal  or  State  Acts,  primd  facie  "month  "  means  calendar  and 
not  lunar  monlh.  The  English  rule  was  never  followed:  Guaranty  Trust  Co. 
V.  Green  Cove  Railrood  (1890),  139  U.  S.  145,  Brown,  J.  At  common  law  the 
primary  meaning:  of  the  term  "month  "  has-been  held  to  mean  lunar  month  : 
Lacon  v.  Eooper  (1795),  6  T.  R.  226  ;  Srunery.  Moore,  (1904)  1  Ch.  305,  Parwell,  J. 
In  the  Ecclesiastical  Courts  "month"  meant  calendar  month:  Catesby's  case 
(1606),  6Co.  Eep.  62  rt. 

{a)  56  &  57  Vict.  c.  71,  s.  10. 

[b)  43  &  44  Vict.  c.  9.     There  is  similar  legislation  in  Australia. 

[c)  Gordon  v.  Conn  (1899),  68  L.  J.  Q.  B.  434. 

[d)  See  Appendix  B.,  s.  v.  "Day."  , 

[e)  Int.  Act,  s.  36  (1),  post,  Appendix  C. 

(/)  See  Cofev.  Porteom  (1892).  19  Out.  App.  111. 

{g)  Int.  Act,  s.  22,  post.  Appendix  C.  The  old  financial  year  began  25th  March 
(0.  S.),  i.e.,  5th  April  (N.  S.). 

(A)  51  &  52  Vict.  0.  41,  s.  73  (1),  and  56  &  57  Viet.  c.  73,  s.  75  (1) ;  62  &  63 
Vict.  c.  14,  s.  14. 
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"Distance." 
"Writing." 


'  Oath." 


5  &  6  WiU.  4, 
0.  62. 


"County." 
"Borough." 


•Parish." 


' '  Poor  law 
union." 


4  &  5  Will.  4, 
c.  76. 

"Shall"  and 
"  may." 


Under  Acts  passed  after  1889  distance  is  measured  in  a 
straight  line  on  a  horizontal  plane  (i) . 

In  all  Acts  expressions  referring  to  writing  are  to  be  read  as 
including  printing,  lithography,  photography,  and  other  modes 
of  reproducing  ipords  in  a  visible  form  (k) .  This  definition 
appears  to  get  rid  of  the  difiiculty  which  arose  in  B.  v.  Coivper 
(1889),  24  Q.  B.  D.  60,  533,  as  to  the  printed  signature  of  a 
solicitor  to  a  document. 

"Oath"  and  "affidavit,"  in  the  case  of  persons  allowed  to 
affirm  or  declare  instead  of  swearing,  include  "  affirmation  "  and 
"declaration,"  and  the  term'  "swear"  includes  "affirm"  (l). 
This  definition  does  not  apply  to  what  are  usually  called  statu- 
tory declarations,  made  under  the  Statutory  Declarations  Act, 
1835  (m).  The  latter  are  substituted  for  oaths  in  certain  cases 
for  all  persons,  without  regard  to  questions  of  religious  belief 
or  unbelief. 

In  Acts  passed  between  1850  and  1890,  "  county  "  includes 
county  of  a  city  and  county  of  a  town  as  well  as  a  county  at 
large  (n). 

In  Acts  passed  after  1889,  "  borough,"  when  used  with  refer- 
ence to  local  government,  means  a  municipal  borough  in  a 
place,  including  a  city,  for  the  time  being  subject  to  the  Acts 
relating  to  municipal  corporations  in  England  or  Ireland  (o). 
When  used  with  reference  to  parliamentary  elections  or  the 
registration  of  parliamentary  electors,  it  means  any  borough, 
burgh,  place,  or  combination  of  places  (other  than  a  county 
or  division  of  a  county,  or  en  university  or  combination  of  uni- 
versities) which  returns  a  member  to.  serve  in  Parliament  (p). 

In  Acts  passed  after  1866,  "parish"  means,  as  respects 
England  and  Wales,  a  place  for  which  a  separate  poor  rate 
is  or  can  be  made,  or  for  which  separate  overseers  are  ap- 
pointed (q) . 

In  Acts  passed  after  1889,  "  poor  law  union  "  means,  as  to 
England  and  Wales,  any  parish  or  union  of  parishes  for  which 
there  is  a  separate  board  of  guardians  elected  under  the  Poor 
Law  Act,  1834,  or  amending  Acts,  ,or  body  of  persons  per- 
forming under  any  local  Act  the  like  functions  (r) . 

The  meaning  of  the  words  "  shall "  and  "  may  "  is  the  sub- 
ject of  constant  and  conflicting  interpretation.  The  proper 
rule  is  laid  down  in  Julius  v.  Bishop  of  Oxford  (1881),  5  App. 


(«)  Int.  Act,  s.  3,  post,  Appendix  C. 

(i)  Ibid.  8.  20,  post,  Appendix  C. 

(Q  Ibid.  8.  4.  See  Oaths  Act,  1888 ;  Arohbold,  Or.  PI.  (24th  ed.),  473,  1164, 
1166. 

(m)  Ibid.  B.  21,  post.  Appendix  0. 

(«)  Ibid.  H.  4,  post.  Appendix  C. 

(o)  It  therefore  does  not  apply  to  the  City  of  London  nor  to  a  metropolitan 
borough  created  under  62  &  63  Vict   v.  14. 

(p)  Ibid.  8.  15,  post.  Appendix  C. 

(y)  Ibid.  8.  6,  post,  Appendix  C. 

(r)  Ibid.  a.  16  (1),  (2).    For  Irish  definition,  see  sub-ss.  (3),  (4). 
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Gas.  214,  which  arose  on  the  meaning  of  the  words  "it  shall 
be  lawful"  in  the  Church  Discipline  Act,  1842.  Lord  Cairns  3  &  4  Viot. 
(at  p.  222)  states  it  in  these  terms:  "  The  question  has  been  "■  ^^^ 
argued,  and  has  been  spoken  of  by  some  learned  judges  in  the 
Courts  below,  as  if  the  words  '  it  shall  be  lawful '  might  have 
a  different  meaning  and  might  be  differently  interpreted  in 
different  statutes  or  in  different  parts  of  the  same  statute.  I 
cannot  think  that  this  is  correct.  The  words  '  it  shall  be  law- 
ful' are  not  equivocal.  They  are  plain  and  unambiguous. 
They  confer  a  faculty  or  power,  and  they  do  not  of  themselves 
do  more  than  convey  a  faculty  or  power.  But  there  may  be 
something  in  the  nature  of  the  thing  empowered  to  be  done, 
something  in  the  object  for  which  it  is  to  be  done,  something 
in  the  conditions  under  which  it  is  to  be  done,  something  in 
the  title  of  the  person  or  persons  for  whose  benefit  the  power 
is  to  be  exercised,  which  may  couple  the  power  with  a  duty, 
and  make  it  the  duty  of  the  person  in  whom  the  power  is 
reposed  to  exercise  that  power  when  called  upon  to  do  so. 
Whether  the  power  is  one  coupled  with  a  duty  such  as  I  have 
described  is  a  question  which,  according  to  our  system  of  law, 
speaking  generally,  it  falls  to  the  Court  of  Queen's  Bench 
to  decide  on  an  application  for  a  mandamus"  (s). 

It  should  be  observed  that  the  word  "  shall "  is  now  avoided 
in  statutes  except  where  it  creates  a  duty.     It  is,  as  a  rule, 
not  used  as  a  future  tense.    In  certain  Acts  "  shall  and  may  " 
are  put  together  (e.g.  in  the  Indictable  Offences  Act,  1848).  ii&i2Viet. 
They  seem  to  create  a  judicial  duty,  but  in  certain  cases  may  <>.  42. 
be  perhaps  held  to  create  a  ministerial  duty. 

2.  There  are  two  rules  as  to   the   way  in   which   ordinary  Ordinary 
terms  and  expre^ions  are  to  be  construed  when  used  in  an  terms  and^ 
Act  of  Parliament.     [The  first  rule  was  stated  by  Lord  Ten-  ^Uran"* 
terden  in  Att.-Gen.  v.  Winstanley  (1831),  2  D.  &  CI.  302,  struedac- 
310,  to  be  that  "the   words  of  an  Act  of  Parliament  which  cording  to 
are  not  applied  to  any  particular  science  or  art"  are  to  be  g^nse^"^     ' 
construed  "  as  they  are  understood  in  common  language  "  (i).] 
Critical  refinements  (u)  and  subtle  distinctions  are  to  be  avoided, 
and  the  obvious  and  popular  meajiing  of  the  language  should, 
as  a  general  rule,  be  followed  (a;) .     "I  know,"  said  Bram- 
well,  B.,  in  Be  Barker  (1861),  30  L.  J.  Ex.  407,  "that  Acts 
of  Parliament  are  to  be  interpreted  by  lawyers,  but  the  lan- 
guage of  this  Act  seems  to  me  to  admit  of  but  one  construc- 
tion."    "It  is  incumbent,"  said  Willes,  J., 'in  Mansell  v.  R. 

(»)  He  then  proceeded  to  discuss  the  preTious  cases,  as  did  Lord  Penzance  at 
p.  230,  and  Lord  Blackburn  at  p.  240. 

It)  "  Fti  loquitur  vulgus"  as  Dr.  Lushington  said  in  The  Fusilier  (1864),  34 
L.  J.  (P.  &  M.)  25,  27. 

(«)  "  Meticulous  criticism  must  not  ...  be  allowed  to  wreck  the  enactment 
in  question":  Shea  v.  Reid-Newfrnrndland  Sail.  Co.,  (1908)  A.  C.  620,  625, 
Lord  Robertson. 

{x)  Bell,  Diet,  Law  of  Scotland,  tit.  Statute. 
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(1867),  8  E.  &  B.  73,  109,  "on  those  who  say  that  any  word 
is  a  '  term  of  art,'  for  which  no  equivalent  can  he  substituted, 
to  show  that  it  has  been  so  held."  [In  other  words,  as  was 
said  by  Pollock,  B.,  in  Grenfell  v.  Inland  Revenue  Commis- 
sioners (1876),  1  Ex.  D.  242,  248,  if  a  statute  contains  lan- 
guage which  is  capable  of  being  construed  in  a  popular  sense, 
such  "a  statute  is  not  to  be  construed  according  to  the  strict 
or  technical  meaning  of  the  language  contained  in  it,  but  is 
to  be  construed  in  its  popular  sense,  meaning,  of  course,  by 
the  words  '  popular  sense '  that  sense  which  people  conversant 
with  the  subject-matter  with  which  the  statute  is  dealing 
would  attribute  to  it."  "  I  base  my  decision,"  said  James, 
L.J.,  in  Cargo  ex  Schiller  (1877),  2  P.D.  145,  161,  "on 
the  words  of  the  statute  as  they  would  be  understood  by  plain 
men  who  know  nothing  of  the  technical  rule  of  the  Court  of 
Admiralty,  or  of  flotsam,  lagan,  and  jetsam."  Thus,  in  Sher- 
wood V.  Bay  (1837),  1  Moore,  P.  C.  353,  395,  it  was  held  that 
the  expression,  "a  suit  which  shall  be  depending  at  the  time 
of  the  passing  of  this  Act,"  as  used  in  sect.  1  of  Lord  Lynd- 
5  &6  Will.  4,  hurst's  Act  (the  Marriage  Act,  1835),  was  not  to  be  under- 
"■  ^*-  stood  as  an  equivalent  for  the  technical  term  lis  pendens,  or 

"  to  be  construed  in  any  other  than  their  ordinary  and  popular 
sense."  And  in  Att.-Gen.  v.  Bail&y  (1847),  1  Ex.  281,  it 
was  held  that  the  word  "  spirits,"  being  "  a  word  of  known 
import  ...  is  used  in  the  Excise  Acts  («/)  in  the  sense  in 
which  it  is  ordinarily  understood."  "We  do  not  think,"  said 
the  Court  (at  p.  292),  "that,  in  common  parlance,  the  word 
'  spirits '  would  be  considered  as  comprehending  a  liquid  like 
'  sweet  spirits  of  nitre,'  which  is  itself  a  known  article  of  com- 
merce not  ordinarily  passing  under  the  name  of  '  spirits.'  "] 
In  construing  a  word  in  an  Act  caution  is  necessary  in 
adopting  the  meaning  ascribed  to  the  word  in  other  Acts.  "  It 
would  be  a  new  terror  in  the  construction  of  Acts  of  Parlia- 
ment if  we  were  required  to  limit  a  word  to  an  unnatural  sense 
because  in  some  Act  which  is  not  incorporated  or  referred  to 
such  an  interpretation  is  given  to  it  for  the  purposes  of  that 
Act  alone  "  (z) . 

[y)  [In  America  the  rule  of  interpretation  adopted  in  construing  Excise  Acts 
is,  that  the  particular  words  used  by  the  Legislature  in  the  denomination  of 
articles  are  to  be  understood  according  to  the  common  commercial  understanding 
of  the  terms  used,  and  not  in  their  scientific  or  technical  sense,  "  for  the  Legis- 
lature does  not  suppose  our  merchants  to  be  naturalists,  or  geologists,  or 
botanists";  consequently,  the  word  "bohea,"  when  used  in  an  excise  law, 
means  "that  artide  which,  in  the  known  usage  of  trade,  has  acquired  that 
distinctive  appellation."  See  200  Chests  of  Tea  (1824),  9  Wheaton  (TJ.  S.),  435, 
Story,  J.  See  also  Mliott  v.  Swarfout  (1836),  10  Peters  (U.  S.),  151,  as  to  the 
meaning  of  "worsted"  ;  and  U.  S.  v.  £reed  (1832),  1  Sumner  (U.  S.),  159 
(Story,  J.),  as  to  the  meaning  of  "  loaf-sugar."] 

(«)  Macbeth  v.  Chisleit,  (1910)  A.  0.  220,  223,  Lord  Lorebum,  L.C. ;  224, 
Lord  Shaw  :  It  had  been  contended  that  the  meaning  given  to  seamen  in  the 
repealed  Merchant  Shipping  Act,  1864,  was  to  be  imported  into  the  Employers 
and  Workmen  Act,  1875,  and  the  Employers'  Liability  Act,  1880. 
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The  strict  sense  may  mean  the  etymological  or  scientific 
sense  as  well  as  the  legal  or  technical.  As  to  the  first, 
Grove,  J.,  said  in  Gordon  v.  Jennings  (1882),  9  Q.B.D. 
45,  46  (a  case  on  the  Wages  Attachment  Abolition  Act,  1870) :  33  &  34  vict. 
"  Now,  it  may  be  that  the  term  '  wages,'  according  to  the  ety-  o.  30. 
mological  meaning  of  the  word,  may  be  correctly  applied  to 
any  remuneration  for  services,  but  it  seems  to  me  that  the 
popular  signification  must  be  looked  to." 

Lord  E^her,  M.R.,  in  R.  v.  Commissioners  under  Boiler  Scientific 
Explosions  Act,  1882,  (1891)  1  Q.  B.  703,  in  considering  the  language, 
meaning  of  the  term  "boiler,"  said  (at  p.  716):  "I  appre- 
hend that  in  this  Act  it  was  not  meant  to  draw  scientific  dis- 
tinction, but  to  deal  with  the  thing  in  which  there  is  steam 
under  pressure  which  is  likely  to  explode"  (a).  Terms  are, 
however,  often  used  in  modern  statutes  in  their  scientific 
sense  (b). 

The  second  rule  is,  as  put  by  Bowen,  L.J.,  in  Wandsworth  Ordinary  ex- 
L.  B.  v.  United  Telephone  Co.  (1883),  13  Q.  B.  D.  904,  920,  pressionnot 
"  that  if  a  word  in  its  popular  sense,  and  read  in  an  ordinary  tiveTnneoes- 
way,  is  capable  of  two  constructions,  it  is  wise  to  adopt  such  sary  powers, 
a  construction  as  is  based  upon  the  assumption  that  Parliament 
merely  intended  to  give  so  much  power  as  was  necessary -for 
carrying  out  the  objects  of  the  Act,  and  not  to  give  any  un- 
necessary powers"  (c). 

Expressions  are  sometimes  to  be  found   in   statutes   which  Expressions 
require  to  be  somewhat  expanded  in  order  to  arrive  at  what  is  "^  statutes 
really  meant.     Thus,  in  Robertson  v.  Day  (1881),  5  App.  held  to  be 
Gas.  63,  it  appeared  that  by  the  Lands  Act  Amendment  Act  elliptical. 
(New  South  Wales),  1875,  s.  31,  power  was  given  to  a  Crown 
lessee  to  apply  to  purchase  lands  comprised  within  his  lease, 
"provided  that  no  such  application  should  be  made  for  more 
than  one  square  mile  within  each  block  of  five  miles  square 
out  of  each  lease."    It  was  contended  that  this  ena,ctment  gave 
a  right  to  pre-emption  of  one  square  mile  only  if  it  formed 
part  of  a  block  which  was  a  geometrical  square  containing  an 
area  of  twenty-five  square  miiles,  and  that  there  was  no  power 
to  purchase  a  square  mile  if  the  block,  although  containing 
twenty-five  square  miles,  was  not  a  precise  square.     But  the 
Judicial  Committee  held  otherwise.     "It-is  doing,"  said  they, 
"  no  violence  to  language  to  read  the  words  as  if  slightly  ellip- 
tical, and  as  if  they  were  '  within  each  block  of  an  area  of  five 
miles  square.'" 

[Another  important  rule  as  to  the  meaning  which  is  to  be  if  words  sus- 
put  upon  ordinary  words  or  expressions  when  used  in  statutes  oeptibleof 
is,  as  Keating,  J.,  said  in  Bom  v.  Hovm'd  (1874),  L.  R.  9  ^^^^'Xoof 

(a)  Cf.  Stanley  v.  Western  Assurance  Co.  (1867),  L.  R.  3  Ex.  71,  Kelly,  O.B., 
as  to  the  meaning  of  the  term  "  gas  "  in  an  insurance  policy. 
(J)  See  Int.  Act,  1889,  s.  34,  post,  Appendix  C. 
(e)  Gf.  L.  N.  W.  Bail.  Co.  v.  JEvans,  (1893)  1  Oh.  16. 
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unreasonable 
oonBtruotion, 
former  must 
prevail. 


Technical 
words  better 
avoided  in 
Acts  of  Par- 
liament. 


0.  P.  277,  308,  "  that  if  the  words  are  susceptible  of  a  reason- 
able and  also  of  an  unreasonable  construction,  the  former  con- 
struction must  prevail."]  "  That,"  said  Bowen,  L.J.,  in  Gard 
V.  London  Commissiorters  of  Sewers  (1885),  28  Ch.  D.  486, 
511,  "is  what  Lord  Coke  calls  the  argumentum  ah  ineonveni- 
enti."  [Thus,  in  B.  v.  Skeen  (1859),  28  L.  J.  M.  C.  91,  it 
appeared  that  it  was  enacted  by  5  &  6  Vict.  o.  39,  s.  6  (rep.),  that 
"  no  agent  shall  be  liable  to  be  convicted  by  any  evidence  what- 
soever in  respect  to  any  act  done  by  him,  if  be  shall  at  any  time 
previously  to  his  being  indicted  for  such  offence  have  disclosed 
the  same  in  any  examination  before  a  commissioner  in  bank- 
ruptcy." The  prisoner,  after  he  had  been  committed  for  trial, 
but  before  the  indictment,  had  been  examined  before  a  com- 
missioner in  bankruptcy,  and  had  then  made  a  statement  in 
every  respect  in  accordance  with  the  evidence  upon  which  he 
was  convicted.  The  question  was  raised  as  to  whether  the 
prisoner  had  made  "a  disclosure"  within  the  meaning  of  the 
above  section.  It  was  argued  that  the  statement  which  the 
prisoner  had  made  before  the  commissioner,  although  con- 
taining nothing  more  than  what  was  proved  against  him  upon 
his  trial,  was  nevertheless  "  a  disclosure  "  sufficient  to  entitle 
hirh  to  be  acquitted.  But  the  majority  of  the  Court  held 
otherwise.  "If,"  said  they,  "the  language  employed  admit 
of  two  constructions,  and  according  to  one  of  them  the  enact- 
ment would  be  absurd  and  mischievous,  and  according  to  the 
other  it  would  be  reasonable  and  wholesome,  we  surely  ought 
to  put  the  latter  construction  upon  it  as  that  which  the  Legis- 
lature intended.  .  .  .  For  can  it  be  supposed  that  the  Legis- 
lature intended  wantoidy  to.  extend  the  indemnity  to  cases 
where  there  is  no  merit  whatever  in  the  accused,  where  he 
states  only  what  he  knows  to  be  already  notorious,  and  where 
neither  civil  nor  criminal  justice  can  be  at  all  advanced  by 
the  alleged  disclosure?  "  (d).]  In  that  case  the  Court  also  said 
(at  p.  94):  "Where  by  the  use  of  clear  and  unequivocal 
language  capable  of  only  one  construction  anything  is  enacted 
by  the  Legislature,  we  must  enforce  it,  though  in  our  own 
opinion  it  is  absurd  or  mischievous  "  (e),. 

3.  [In  the  opinion  of  Lord  Thring  (/),  "technical  phrase- 
ology should  be  avoided"  in  drafting  Acts  of  Parliament  (g); 
"  the  word,"  says  he,  "  best  adapted  to  express  a  thought  in 
ordinary  composition  will  generally  be  found  to   be  the  best 


(d)  The  enactment  interpreted  has  been  superseded  by  24  &  26  Vict.  o.  96, 
88.  29,  85  ;  see  Arohbold,  Or.  PI.  (24th  ed.),  571,  663. 

(«)  Adopted  by  Farwell,  L.J.,  in  Sadle>-  v.  Whitemm,  (1910)  1  K.  B.  868,  892  ; 
and  Oonway  v.  Wade,  (1908)  2  K.  B.  844,  866. 

(/)  "  Practical  Legislation  "  (ed.  1902),  p.  81. 

(^)  Also  it  ■vrould  seem  desirable  to  avoid  "language  neither  wholly  popular 
nor  altogether  technical,  and  which,  therefore,  is  not  to  be  interpreted  readily 
either  by  a  lawyer  or  a  layman  "  :  S.  v.  Tates  (1882),  11  Q.  B.  D.  760,  762, 
Mathew,  J. 
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that  oan  be  used  in  an  Act  of  Parliament."  In  Earl  of  Zet- 
land V.  Lord  Advocate  (1878),  3  App.  Gas.  505,  the  question 
arose  as  to  what  was  meant  by  the  expression  "  devolution 
by  law,"  as  used  in  sect.  2  of  the  Succession  Duty  Act,  1853.  16  &  17  Vict. 
'"Devolution  by  law,'"  said  Lord  Blackburn  (at  p.  522),  "■  ^^■ 
"is  not  a  technical  set  of  words.  .  .  .  Probably  it  was  pur- 
posely chosen  as  being  a  phrase  which  the  law  had  neither 
appropriated  nor  to  which  it  had  given  any  particular  meaning, 
and  we  have  to  arrive  at  its  meaning  by  taking  the  whole 
context  and  looking  at  the  subject-matter,  and  thus  seeing 
what  the  words  do  mean." 

But,  as  Kent  observes  (Commentaries,  vol.  i.  p.  462),  "if  But  technical 
technical  words  are  used  in  a  statute,  they  are  to  be  taken  in  ^ordsif  used, 
a  technical  sense  {h),  unless  it  clearly  appears  from  the  con-  stmed  in 
text,  or  other  parts  of  the  instrument,  that  the  words  were  technical  or 
intended  to  be  applied  differently  from  their  ordinary  or  their  ^^^  sense.    . 
legal  acceptation  "  (») .]    The  term  "  technical  "  can  only  mean 
terms  of  the  particular  art  or  subject-matter  to  which  they 
relate.      In  Inaome^Tax  Commissioners  v.    Pemsel,    (1891) 
A.  C.  531,  at   p.  542,    Lord    Halsbury,  in   construing    the 
word  "  charitable  "  in  the  Income  Tax  Act,  1842,  demurred  5  &  6  Vict, 
to  the  phrase  "technical,"  and  said:  "  The  alternative,  to  my  "•  **■ 
mind,  may  be  more  accurately  stated  as  lying  between  the 
popular  and  ordinary  interpretation  of  the  word  '  charitable ' 
and  (noit  the  technical  meaning,  but)  the  interpretation  given 
by  the  Court  of  Chancery  to  the  use  of  the  word  in  the  statute 
of  48  Eliz."  c.  2  (The  Poor  Belief  Act,  1601). 

"  There  is  a  well-known  principle  of  construction,  that  where 
the  Legislature  uses  in  an  Act  a  legal  term  which  has  received 
judicial  interpretation,  it  must  be  assumed  that  the  term  is 
used   in    the   sense  in   which   it   has   been   judicially   inter- 
preted "  (Ic);  that  is  to>  say,  unless  a  contrary  intention  appears. 
And  the  same   rule   applies  to  words  with  well-known  legal 
meanings,  even  though  not  before  the  subject  of  judicial  in- 
terpretation.    In  R.  V.  Slator  (1881),  8  Q.  B.  D.  267,  it  was  "indict- 
argued  upon  sect.  7  of  the  Corrupt  Practices  Prevention  Act,  ment." 
1863  (l),  that  the  term  "  indictment  "  there  meant  "  criminal  26  &  27  Vict, 
proceeding."    The  Court  rejected  the  contention,  Denman,  J.,  "'     ' 
saying  (at  p.  272):   "It  always  requires  the  strong  compul- 
sion of  other  words  in  an  Act  (m)  to  induce  the  Court  to  alter 
the  well-known  meaning  of  a  legal  term."     And  Bowen,  J., 

(A)  See  per  Jessel,  M.R.,  in  Zaird  v.  Sriggs  (1881),  19  Ch.  D.  22,  34. 

(«)  See  Att.-Gen.  v.  MitcheU\\i?,l),  6  Q.  B.  D.  648,  565,  where  Lindley,  J., 
said:  "Sect.  2  of  the  Succession  Duty  Act  (16  &  17  Vict.  c.  61)  is  capable  of 
two  modes  of  construction.  One  is  the  popular  construction  .-  .  .  but  that 
construction  has  never  beta  applied  to  it.  The  other  is  a  conveyancer's  con- 
struction."    See  Lord  WolveHon  v.  Att.-Gm.,  (1898)  A.  C.  536,  543. 

(A)  Jay  V.  Johnstone,  (1893)  1  Q.  B.  26,  28,  Lord  Coleridge,  C.J.  See  Greaves 
v.  TofiM,  14  Ch.  D.  563,  C.  A. 

M  Bepealed  and  replaced  by  46  &  47  Vict.  o.  61,  s.  59. 

(m)  M.g.,  in  14  &  16  Vict.  o.  100,  s.  30. 
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c.  35. 


Use  of  same 
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different 
senses  in 
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added  (at  p.  274):  "  The  whole  of  the  argument  fails  if  it  is 
not  shown  that  there  is  a  popular  use  of  the  term  '  indictment ' 
as  including  '  information.'  There  is  certainly  no  such  popular 
use  of  the  term  among  lawyers,  and  if  there  is  among  persons 
ignorant  of  the  law,  it  is  an  incorrect  use  of  the  term." 

In  Acts  relating  to  the  whole  of  the  United  Kingdom  legal 
terms  are  occasionally  used  in  a  sense  belonging  to  the  legal 
system  of  one  only.  Thus,  in  Income  Tax  Commissioners 
V.  Femsel,  (1891)  A.  C.  532,  580,  "charitable  purposes " 
in  the  Income  Tax  Act,  1842,  were  construed  in  the  sense 
given  by  the  Court  of  Chancery  to  prior  English  Acts, 
although  the  Act  extends  to  Scotland  (w). 

"  It  is  a  si3und  rule  of  construction,"  said  Cleasby,  B.,  in 
Courtauld  v.  Legh  (1869),  L.E.  4  Ex.  126,  130,  "to  give 
the  same  meaning  to  the  same  words  occurring  in  different 
parts  of  an  Act  of  Parliament."  £It  is  quite  possible,  how- 
ever, as  Turner,  L.J.,  said  in  Re  National  Savings  Bank 
(1866),  1  Ch.  App.  547,  550,  "if  sufficient  reason  can  be 
assigned,  to  construe  a  word  in  one  part  of  an  Act  in  a  different 
sense  from  that  which  it  bears  in  another  part  of  an  Act."] 
For  instance,  if,  as  Fry,  L.J.,  said  in  Re  Moody  and  Yates' 
Contract  (1885),  30  Ch.  D.  344,  349,  "a  word  is  used'  in- 
accurately in  one  section  of  a  statute,  it  must  not  be  assumed 
to  have  been  used  inaccurately  when  it  occurs  in  another  section 
of  the  same  statute."  And,  in  fact,  a  word  may  be  used  in 
two  different  senses  in  the  same  section  of  an  Act.  "It  is 
obvious,"  said  North,  J.,  in  Green  v.  Smith  (1883),  24  Ch.  D. 
672,  678,  "  that  the  word  '  property '  is  used  in  sect.  54  of 
32  &  33  Vict,  the  repealed  Bankruptcy  Act,  1869,  in  two  totally  different 
senses."  The  Court  said,  in  Doe  d.  Angell  v.  Angell  (1846), 
9  Q.  B.  355:  "  Considerable  difficulty  arises  in  the  construc- 
tion of  the  Heal  Property  Limitation  Act,  1833,  by  reason 
of  the  word  '  rent '  being  used  in  two  different  senses  through- 
out^viz.,  in  the  sense  of  a  rent  charged  upon  land,  and  of 
a  rent  reserved  under  a  lease.'''  Similarly,  in  R.  v.  Allen 
(1872),  1  C.  C.  E.  367,  374,  the  Court  held,  as  to  the  word 
"  marry  "  in  sect.  57  of  the  Offences  against  the  Person  Act, 
1861,  which  enacts  that  "whosoover,  being  married,  shall 
marry  any  other  person  during  the  life  of  the  former  husband 
or  wife  .  .  .  shall  be  guilty  of  felony,"  that  "  it  is  at  once 
self-evident  that  the  proposition  that  the  same  effect  must  be 
given  to  the  term  '  marry  '  in  both  parts  of  the  sentence  cannot 
possibly  hold  good"  (o). 

This  rule  of  construction  is  clearly  recognised  by  Parlia- 
ment, since  it  is  now  usual,  in  the  interpretation  clause  of 


c.  71. 


3  &  4  Will.  4, 

v>.  27. 


24  &  25  Vict, 
c.  100. 


(«)  See  also  Stephenson  v.  Eiggimon  (1852),  3  H.  L.  C.  631,  686. 
(o)  In  E.  V.  Tonbridge  Overseers  (1883),  U  Q.  B.  D.  134,  a  term  was  construed 
in  such  a  way  as  to  throw  a  douhle  rate  on  certain  persons. 
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every  Act,  to  insert  the  words,  "  unless  a  contrary  intention 
appears,"  or  "  unless  the  context  otherwise  requires,"  or  other 
similar  words  cutting  down  the  general  application  of  the 
definition. 

["Except  in   mathematics,"  said  Grove,  J.,  in  TF^&e^eM  Subject  and 
L.  B.  V.  Lee  (1876),  1  Ex.  D.  336,  343,  "it  is  difficult  to,  XoWoTds 
frame  exhaustive  definitions  of  words";  consequently,  as  the  are  used  may 
Court  said  in  B.  v.  Hall  (1822),  1  B.  &  C.  123,  136,  "the  affect 
meaning-  of  ordinary  words,  when  used  in  Acts  of  Parliament,  ™s*"™&- 
is  to  be  found,  not  so  much  in  a  strict  etymological  propriety, 
of  language,   nor  even  in  popular  use,  as  in  the  subject  or 
occasion  on  which  they  are  used,  and  the  object  which  is  in- 
tended to  be  attained."]    Similarly,  Brett,  M.E.,  said  in  The 
Dumhn  (1884),  9  P.  D.  164,  171:  "  My  view  of  an  Act  of 
Parliament  which  is  made  applicable  to  a  large  trade  or  busi- 

,  ness  is  that  it  should  be  construed,  if  possible,  not  according 
to  the  strictest  and  nicest  interpretation  of  language,  but 
according  to  a  reasonable  and  business  interpretation  of  it  with 
regard  to  the  trade  or  business  with  which  it  is  dealing." 
[For,  as  Lord  Blackburn  said  in  Edinburgh  Street  Tramways 
Go.  V.  Torhain  (1877),  3  App.  Cas.  58,  68:  "Words  used 
with  reference  to  one  set  of  circumstances  may  convey  an  in- 
tention quite  different  from'  what  the  self -same  set  of  words 
used  in  reference  to  another  set  of  circumstances  would  or 
might  have  produced,"]  and  therefore  it  sometimes  happens 
that,  as  Best,  C.J.,  said  in  Wynne  v.  Griffith  (1825),  3  Bing. 
196,  "  the  same  words  receive  a  very  different  construction  in 
different  statutes  "  (p).  [In  E.  V.  Kail  (1822),  1  B.  &  C.  123, 
136,  it  was  argued  that  the  word  "  householder  "  as  used  in 
26  Geo.  3,  o.  38  (defining  the  qualification  necessary  for  a 

,  commissioner  of  the  Court  of  Requests  at  Bristol),  meant 
nothing  more  than  (as  Johnson's  Dictionary  defined  it)  "a 
master  of  a  family,"  and  that  it  must  therefore  be  taken  as 
synonymous  with  "  resident  householder."  On  the  other  hand, 
it  was  said  that  the  word  must  not  receive  so  strict  a  construc- 
tion, and  that  a  man  might  be  a  householder  without  being 
resident.  The  Court  decided  in  favour  of  the  less  restricted 
meaning  of  the  word,  on  the  ground  that  the  object  of  the 

{p)  Thus  the  word  "  appentice  "  in  6  Geo.  4,  c.  16,  s.  49,  was  held  in  Bx parte 
Prideaux  (1837),  3  Myl.  &  Or.  332,  not  to  include  an  attorney's  articled  olerk  ; 
but  in  St.  Panoras  v.  Clapham  (1860),  2  E.  &  E.  742,  the  same  word  in  3  &  4 
W.  &  J£.  c.  11,  8.  8,  vas  held  to  include  an  attorney's  articled  clerk.  So 
"bicycle  "  has  been  held  to  be  a  carriage  within  the  meaning  of  the  Highway 
Act,  1835  (6  &  6  "Will.  4,  c.  ."iO)  [Tayhr  v.  Goodwin  (1879),'4  ft.'B.  D.  228),  and 
of  7  Geo.  3,  0.  Ixiii.  [Cannan  v.  Earl  of  Abingdori,  (1900)  2  Q.  B.  66)  ;  but  not  to 
be  a  carriage  within  the  meaning  of  2  &  3  Will.  4,  c.  Iv.  ( Williams  t.  Mlis  (1880), 
5  Q.  B.  D.  175) ;  nor  of  a  local  Bridge  Act  (6  Geo.  4,  e.  cxiv.)  {Simpson  v. 
TeignmoutA,  %o.  Bridge  Qo.,  (1903)  1  K.  B.  405  (C.  A.)).  Light  locomotives  are 
by  59  &  60  Vict.  o.  36,  s.  1  (1)  (b),  to  be  deemed  carriages  within  the  meaning 
trf  any;A.ct  erf  Parliament,  whether  public,  general  or  local,  or  any  rule,  regula- 
tion or  bye-law  made  under  any  Act. 
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"PareDt." 

22  &  23  Vict. 
0.  61. 


"  Office.' 


'  Banker.' 


statute  was  to  unite  respectability  of  character  and  circum- 
stances in  the  place  wherein  the  office  of  commissioner  was 
to  be  exercised,  with  a  habit  of  access  and  resort  to  that  place, 
and  that  this  object  was  attained  by  excluding,  on  the  one 
hand,  mere  lodgers,  who  had  no  permanent  interest  in  the 
place,  and  on  the  other  hand,  persons  having  neither  residence 
in  the  place  nor  such  connection  with  it  as  might  induce  a  habit 
of  access  and  resort  to  it.  A  decision  was  arrived  at  on  similar 
grounds  in  the  case  of  The  Lion  (1869),  L.E.  2  P.  C.  525, 
531,  as  to  the  meaning  of  the  word  "  passenger."  After  citing 
the  above-mentioned  dictum  of  Abbott,  C.J.,  the  .Judicial 
Committee  held  that  deducing  the  meaning  of  the  word  from 
a  consideration  of  "  the  subject  or  occasion  on  which  it 
was  used,"  the  word  "passenger  "  would  not  include  the  wife 
and  father  of  the  captain  of  the  ship,  who  had  both  been 
invited  by  the  captain  to.  travel  in  the  ship  without  the  privity 
of  the  owners  of  the  ship,  and  without  paying  any  fare.  Sect.  5 
of  the  Matrimonial  Causes  Act,  1859,  gives  power  to  the 
Court  to  make  orders  as  to  the  application  of  settled  property 
"  for  the  benefit  of  the  children  of  the  marriage  or  of  their 
respective  parents."  In  Bird  V.  Bifd  (1866),  L.  R.  1  P.  &  M. 
231,  it  was  held  that  the  word  "parents"  meant  the  parents 
of  children  living  at  the  suit,  and  not  merely  persons  who  had 
once  been  parents  and  whose  children  were  dead,  on  the  ground 
that  "  the  governing  object  of  the  Legislature  was  to  enable 
the  Court  to  make  a  provision  for  the  children  of  the  mar- 
riage, and  only  as  subsidiary  to  that  object  to  make  provision 
for  the  parents"  (q).  In  R.  v.  Local  Government  Board 
(1874),  L.  R.  9  Q.  B.  148,  151,  the  Court  said,  as  to  the 
word:  "We  agree  that  the  word  'office'  in  its  strict  legal 
meaning  would  not  include  such  an  employment  as  this  .  . 
but  to  give  the  word  this  strict  legal  sense  would  be  to  render 
the  Act  (r)  nugatory.  We  think  that  we  must  construe  the 
words  of  the  Act  with  reference  to  the  subject-matter  and 
the  context."  In  Davies  v.  Kennedy  (1869),  Ir.  R.  3  Eq. 
691,  Christian,  L.J.,  proceeded  in  a  very  similar  way  to  arrive 
at  the  meaning  which  was  to  be  put  upon  the  word  "  banker  " 
in  33  Geo.  2,  c.  14  (Irish).  The  question  in  that  case  was 
whether  the  word  was  confined  to  persons  who  issued  notes, 
or  whether  it  was  intended  to  include  all  persons  who  carried 
on  the  ordinary  business  of  banking.  "  '  Banker,'  "  said  he, 
"  is  a  word  which  has  no  legal  meaning,  or  indeed  any  fixed 
meaning  at  all.  Consequently,  when  you  have  to  do  with  a 
piece  olf  legislation,  the  very  first  question  raised  on  which  is, 
what  is  the  class  of  persons  who  are  within  its  scope?  you  , 


(g)  This  was  the  reason  given  by  Montague  Smith,  J.,  in  Corrcmee  v.  Corrance 
(1868),  L.  E.  1  P.  &  M.  498,  for  foUowing  Bird  y.  Bird. 

[r]  The  MetropoUtam  Poor  Act,  1867  (30  &  31  Viot.  c.  6),  s.  67.  Cf.  S.  v. 
Bridgewater  (1837),  6  A.  &  E.  339. 
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cannot  stop  at  such  a  word  as  '  banker ' ;  you  must  regard 
it  as  an  incomplete  expression,  you  must  look  carefully  into 
the  context,  the  previous  state  of  the  law,  the  circumstances 
under  pressure  of  which  the  Legislature  acted,  the  mischief 
intended  to  be  remedied  in  order  thus  to  find  out  what  par- 
ticular phase  of  the  many-faced  thing  called  banking  is  the 
one  that  the  Act  was  really  conversant  with.  I  think  it  of 
much  importance  to  start  with  a  clear  conception  of  that." 
Although  this  judgment  was  overruled  by  the  House  of 
Lords  (s).  this  dictum  was  in  no  way  excepted  to,  and  it  is 
here  quoted  as  setting  forth  in  able  language  the  way  in  which 
the  meaning  of  any  particular  word  in  a  statute  should  be 
arrived  at.] 

[There  is  said  to  be  a  special  rule  with  regard  to  the  con-  Knles  as  to 
struction  of  words  which  confer  the  franchise,  viz.,  that  such  ^"x*^!^"^ 
words  must  be  construed  "in  their  largest  ordinary  sense."'  ferringthe 
"That  is  the  rule,"  said  Willes,  J.,  in    Piercy   v.    Maclecm  franchise. 
(1870),  L.  K.  5  C.  P.  252,  261,  "  which  has  been  constantly  (t) 
ac'ted  .upon   by  this  Court  in  construing  the  statutes  which 
relate  to  the  franchise."     In  that  case,  therefore,  it  was  held 
that  the  word  " '  counting-house,'  in  the  absence  of  anything 
in  the  subject-matter  or  in  the  context  to  restrain  it  to  any 
particular  sort  of  counting-house,  included  anything  that  is 
a  counting-house  in  the  largest  ordinary  sense."] 

There  is  alsO'  a  special  rule  with  regard  to  the  construction.  Words  in 
of  words  used  in  statutes  which  regulate  the  distribution  of  ^*^^  °* 
personal  property      As  these  statutes  apply  universally  to  per- 
sons of  all  countries,  races,  and  religions  whatsoever  who  die 
intestate  and  domiciled  in  England,  it  appears  that  the  proper 
law  for  determining  the  kindred  under  such  statutes  is   the 
international  law  adopted  by  the  comity  of  states.     In  Good- 
man's Trusts  (1880),  14  Ch.  D.  619,  Jessel,  M.R.,  held  that 
the  word  "children"  in  sect.  7  of  the  Statute  of  Distribu-  22 & 23 Car. 2, 
tion,  meant  "children  according  to  the  law  of  England,"  that  "■  i"- 
is  to  say,  children  born  in  wedlock,  and  does  not  include  chil- 
dren born  of  foreign  parents  before  wedlock  and  legitimated 
in   a    foreign    country    by  the   subsequent   marriage    of   the 
parents;  or,  in  other  words,  "that  this  statute,  like  any  other, 
must  be  construed  in  the  sense  which  the  common  law  puts 
upon  its  words,  and  that  '  children '  means  such,    and    such 
only,  as  are  recognised  in  our  table  of  consanguinity"  {u). 
But  in  the  Court  of  Appeal  the  decision  of  Jessel,  M.R.,  was 


(«)  Copland  \.  Davies  (1872),  L.  R.  5  H.  L.  358,  389. 

(t)  E.g.,  in  Eughes  v.  Chatham  Overseers  (1843),  5  M.  &  G.  75,  80,  the  Court 
said;  "Upon  an  Act  of  Parliament  conferring  the  franchise  the  largest  ordinary 
sense  is  that  in  which  the  words  ought  to  be  construed."  This  has  not  been 
applied  so  as  to  give  the  franchise  to  "  persons  "  of  the  feminine  gender.  Vide 
post,  p.  189. 

(«)  Per  Lush,  L.J.,  in  his  dissenting  judgment  (1881),  17  Ch.  D,  290, 
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overruled  (1881,  17  Gh.  D.  266)  {x),  on  the  ground  that 
questions  of  legitimacy  are  to  be  decided  exclusively  by  the 
law  of  the  domicile  of  origin  of  the  person  claiming,  and  that, 
therefore,  a  child  born  before  wedlock,  of  parents  who  were  at 
her  birth  domiciled  in  Holland,  being  by  the  subsequent  inter- 
marriage of  her  parents  legitimized  according  to  the  Dutch 
law,  must,  for  the  purpose  of  the  Statute  of  T)istributions,  "he 
considered  as  legitimate  in  England. 
Words  in  a  [It  is.  however,  a  general  rule,  notwithstanding  the  fact  that 

^u^cn°"°^  (as  we  have  just  seen)  {y)  the  meaning  of  ordinary  words  will 
interpreted  to  vary  according  to  the  subject  or  occasion  on  which  they  lare 
be  understood  used],  that  if,  as  Loifcl  Coleridge  said  in  Barlow  v.  Teal  (1884), 
i^-^n^aTub"-'  15  Q-  B.  D.  403,  405,  "  Acts  of  Parliament  use  forms  of  words 
sequent  which  have  received  judicial  construction,  in  the  absence  of 

statute.  anything  in  the  Acts  showing  that  the  Legislature  did  not 

mean  to  use  the  words  in  the  sense  attributed  to  them  by  the 
Courts,  the  presumption  is  that  Parliament  did  so  use 
them"  (z).  "  No  doubt  it  is  a  general  rule  of  construction 
that  when  particular  words  in  a  statute  have  received  judi- 
cial interpretation  and  the  statute  is  subsequently  repealed  and 
re-enacted  in  identical  terms,  the  words  in  the  new  enactment 
should  be  construed  in  the  sense  previously  attributed  to  them 
by  the  judiciary.  But  I  think  that  rule  only  applies  to  cases 
of  considered  decisions  upon  the  meaning  of  particular  words 
in  a  statute"  (a). 

This  rule  is  especially  applicable  to  terms  used  in  consolida- 
tion Acts.     In  Mitchell  v.  Simpson  (1890),  25  Q.  B.  D.  183, 
50  &  51  Vict.   188,  Lord  Esher,  in  speaking  of  the  Sheriffs  Act,  1887,  said: 
"■  "*■  "  The  Act  of  1887  is  a  consolidation  Act,  and  the  provision 

in  question  is  in  substantially  the  same  terms  as  that  of  the 
32  Geo.  2,  Act  of  Geo.  2,  and  therefore,  in  order  to  determine  the 
"'     ■  meaning  of  the  provision,  we  must  consider  to  what  the  Act 

of  Geo.  2  was  applicable."  This  was  a  strong  instance,  as 
the  arrest  on  mesne  process,  to  which  the  Act  of  Geo.  2  solely 
32  &  33  Vict,  applied,  was  almost  wholly  abolished  by  the  Debtors  Act, 
1869.  In  Re  Budgett,  Cooper  v.  Aiams,  (1894)  2  Ch.  557, 
561,  Chitty,  J.,  expressed  the  opinion  that  in  the  interpretation 
of  Acts  consolidating  and  amending  prior  enactments,  as  dis- 
tinguished from  codifying  Acts  (6),  it  was  legitimate  to  refer 
to  the  previous  state  of  the  law  for  the  purpose  of  ascertaining 

[x]  See  Dicey,  Conflict  of  Laws  (2nd  ed.),  pp.  22,  104,  486. 

[y)  Ante,  p.  171. 

(n)  Cf.  Vixon  y.  Caledonian  Rail.  Co.  (1880),  r,  App.  Cas.  827. 

(a)  Maekay  v.  Davies  (1904),  1  Australia  C.  L.  R.  483,  491,  Griffith,  C.J.  In 
Nieholh  v.  Cumming  (1877),  1  Canada  395,  420,  Richards,  C.J.,  said:  "I 
think  that  the  legrislative  approval  of  the  interpretation  of  the  sections  of 
the  statute  of  16  Vict.  o.  182,  by  the  judgment  of  the  Court  of  Queen's  Bench 
referred  to  [London  Munioipality  v.  G.  W.  R.  Co.  (1858),  16  Upp.  Can.  Q.  B. 
600),  by  substantially  re-enacting  these  sections  in  the  Ontario  Act,  binds  us  to 
give  the  same  interpretation  to  those  sections." 

(J)  Fost,  Part  II.  ch,  v,^ 
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the  intention  of  the  Legislature  (c).  But  the  rule  must  be 
adopted  with  caution,  for  it  is  almost  impossible  in  the  pro- 
cess of  consolidation  to  avoid  some  dislocation  and  change  in 
the  effect  of  the  consolidated  enactments.  The  true  eSect  of 
such  Acts  is  to  combine  in  a  consecutive  form  the  provisions 
scattered  about  the  Statute-book  to  avoid  repetitions  and 
remove  inconsistencies.  In  Administrator-General  of  Bengal 
V.  Frem  Lai  Mullick  (1895),  L.  K.  22  Ind.  :App.  107,  the 
questions  for  decision  turned  on  the  meaning  of  the  Indian 
Act.  II.  of  1874.  Lord  Watson  said  (p.  116):  "  The  respon- 
dent maintained  this  singular  proposition,  that  in  dealing  with 
a  consolidating  statute  each  enactment  must  be  traced  to  its 
original  source,  and  when  that  is  discovered  must  be  construed 
according  to  the  state  of  circumstances  which  existed  when  it 
first  became  law.  The  proposition  has  neither  reason  nor  au- 
thority to  recommend  it.  The  very  object  of  consolidation  is 
to  collect  the  statutory  law  bearing  upon  a  particular  subject 
and  to  bring  it  down  to  date  in  order  that  it  may  form  a 
useful  code  applicable  to  the  circumstances  existing  at  the  time 
when  the  consolidating  Act  was  passed"  (cc). 

[In  Rhodes  v.  Air^ale  Commissioners  (1876),  1  C.P.D.  "Damage." 
380,  390,  Lord  Coleridge  said,  with  regard  to  the  word 
"damage,"  as  follows:  "The  Legislature,  in  using  the  word 
'damage,'  used  a  word  to  which  a  legal  meaning  had  already 
been  affixed  by  judicial  decisions,  it  must  be  taken  to  have 
used  it  in  the  sense  ascertained  by  those  decisions,  i.e.,  action- 
able damage."  So,  in  Edinburgh  Water  Co.  v.  Hay  (1854),  "Lands." 
1  Macq.  H.  L.  (Sc.)  682,  687,  where  the  question  was,  whether 
a  certain  water  company  were  such  occupiers  of  the  land 
through  which  their  pipes  passed  as  to  be  liable  to  be  rated 
under  the  Poor  Law  (Scotland)  Act,  1845,  the  liord  Chan-  8  &  9  Vict, 
cellor  (Lord  Cranworth),  after  pointing  out  that  the  same  "•  ^'^■ 
question  had  already  been  decided  with  regard  to  the  liability 
of  water  companies  in  England  under  the  Act  of  43  Eliz. 
c.  2,  said:  "It  is  impossible  to  beKeve  that  the  Legislature 
could  intend  that  the  word  '  lands '  should  mean  one  thing 
in  an  Act  with  reference  to:  Scotland  and  another  thing  in 
an  Act  with  reference  to  England,  more  particularly  as  the 
object  of  the  Scotch  Act  was  to  introduce  into  Scotland  enact- 
ments very  analogous  to  those  already  existing  in  England. 
The  Legislature  must  be  supposed  to  have  had  the  result  of 
the  decisions  as  to  the  English  statute  present  in  its  mind 
when  it  passed  this  Act  relating  to  Scotland  "  (d),. 

(o)  See  Soyle  v.  Wikon,  (1907)  A.  C.  45,  55,  where  Lord  Lorebum,  L.C.,  held 
that  a  raliug  decision  on  former  Scotch  Licensing  Acts  applied  to  the  sections  of 
the  Lioensing  (Scotland)  Act,  1903  (3  Edw.  7,  c.  25),  which  were  echoes  or 
adaptations  of  the  former  enactments  and  did  not  alter  their  sense. 

[ce)  See  Wakanui  Road  District  v.  Sampstead  Town  Board  (1907),  27  N.  Z.  L.  E. 
469;  Bennet  v.  Minister  (1909),  7  Australia,  C.  L.  R.  372. 

[d)  Of.  Davies  v. Kennedy  (1869),  tc.  Rep.  3  Eq.  691,  Christian,  li.J^ante,  p.  172, 
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"Minerals." 


8  &  9  Viot. 
e.  33. 


Legislature 
assumed  to 
remember  its 
own  distinc- 
tions. 


24  &  25  Vict. 
u.  10. 


In'  North  British  Rail.  Co.  v.  Budhill  Coal  and  Sandstone 
Co.,  (1910)  A.  C.  116,  127,  Lord  Loreburn,  L.C.,  said: 

"  In  my  opinion  the  decisions  in  1818  (e)  and  1841  (/) 
as  to  the  meaning  of  minerals  in  private  conveyances  are  of 
the  greatest  importance  in  interpreting  this  statute"  (the 
Railways  Clauses  (Sootland)  Act,  1845).  "When  an  Act  of 
Parliament  uses  a  word  which  has  received  a  judicial  con- 
struction it  presumably  uses  it  in  the  same  sense.  The  Act 
merely  says  what  shall  be  deemed  to  be  reserved  out  of  the 
conveyance.  It  is  the  same  as  though  there  were  in  the  con- 
veyance a  written  exception  of  the  substances  reserved.  It 
would  be  very  strange  if  a  Court,  having  before  it  two  con- 
veyances with  a  reservation  of  minerals  in  both,  was  obliged 
to  treat  the  reservation  as  meaning  one  thing  in  the  first,  and 
quite  a  different  thing  in  the  second,  merely  because  the  one 
was  a  ooinveyance  by  agreement  and  the  other  was  compulsory 
under  the  Act." 

[Again,  if  we  find  that  in  previous  legislation  two  different 
words  have  been  designedly  used  to  express  two  distinct  things, 
we  may  assume  that  in  subsequent  statutes  the  Legislature 
has  noit  lost  sight  of  the  distinction  uniformly  observed  in 
the  preceding  statutes.  Thus,  in  Smith  v.  Brown  (1871), 
L.E.  6  Q.  B.  729,  the  question  was  whether  the  Legislature 
in  enacting  in  sect.  7  of  the  Admiralty  Court  Act,  1861,  "  that 
the  High  Court  of  Admiralty  shall  have  jurisdiction  over  any 
claim  for  damage  done  by  any  ship,"  intended  to  give  the 
Court  jurisdiction  in  cases  where  personal  injuries  and  death 
were  caused  by  collisions  at  sea.  It  was  argued,  on  the  one 
hand,  that  the  word  "  damage  "  was  a  general  word,  and  that, 
according  to  the  rule  elsewhere  {g)  laid  down  as  to  limiting 
the  effect  of  general  words,  the  word  ought  to  be  held  to  in- 
clude personal  injuries.  On  the  other  hand,  it  was  pointed 
out  that  in  previous  enactments  on  this  subject  the  word 
"  injury  "  was  always  used  when  it  M'as  intended  to  legislate 
as  to  personal  injuries  and  loss  of  life,  and  that  the  word 
"  damage  "  was  confined  to  harm  done  to  property  and  inani- 
mate things.  This  latter  argument  prevailed  Qi).  "  That  this 
distinction,"  said  Cockburn,  C.J.,  "is  of  a  substantial  charac- 
ter and  nec^sary  to  be  attended  to  is  apparent  from  the  fact 
that  the  Legislature  in  two  recent  Acts,  both  having  refer- 
ence to  the  liability  of  shipowners  in  respect  to  '  injury '  and 
'  damage,'  has  in  a  series  of  sections  carefully  observed  this 
distinctive  phraseology,  speaking  in  distinct  terms  in  the  same 


(e)  Menzies  v.  &rl  of  Breadalbane  (1818),  1  Shaw,  App.  So.  225. 

(/)  Duke  ofBamilton  v.  Bentley  (1841),  3  Dunlop  (So.),  1121. 

(g)  Infra,  p.  184. 

(h)  The  dicta  of  Baggallay,  L.J.,  in  The  Franconia  (1877),  2  P.  D.  174,  as  to 
Smith  V.  Brown  seem  to  have  been  disapproved  in  Seward  v.  Vera  Citiz  (1884),  10 
App.  0»s.  59. 
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section  of  loss  of  life  and  personal  injury  on  the  one  hand, 
and  loss  and  damage  done  to  ships,  goods,  or  other  property 
on  the  other.  In  those  Acts  the  term  'damage'  is  nowhere 
used  as  applicahle.to  injury  done  to  the  person,  but  is  applied 
only  to  property  and  inanimate  things,  and  we  see  no  reason 
to  suppose  tnat  the  Legislature  in  using  the  term  in  the  enact- 
ments we  are  considering  had  lost  sight  of  the  distinction  uni- 
formly observed  in  the  preceding  statutes."] 

4.  If  there  is  a  general  tendency  of  decisions,  whether  ,at  Construction 
common  law  or  under  statute,  towards  a  particular  legal  result,  in  aooordanoe 
it  may  fairly  be  said  to  be  the  policy  of  the  law  to  effect  that  poiioy*"    ° 
result.     In  oonstruing  statutes,  however,  the  policy  of  the  law 
can  only  be  taken  into  account  when  the  statute  under  con- 
sideration is  not  explicit.     To  adopt  any  other  method  of  con- 
struction would  be  to  impose  upon  the  subject  the  political, 
moral,  social,  or   religious    views    of    the    judges,  instead  of 
construing  and  ascertaining  the  definite  intention  of  the  Legis- 
lature. 

It  has,  however,  been  sometimes  said  that  a  statute  may  be 
construed  in  accordance  with  public  policy. 

[It  was  argued  by  Serjeant  Stephen  in  Hine  v.  Bei/noMs 
(1840),  2  Scott  (N.  E.)  419,  that  "  it  is  a  sound  general  prin- 
ciple in  the  exposition  of  statutes  that  less  regard  is  to  be  paid 
to  the  words  that  are  used  than  to  the  policy  which  dictates 
the  Act";  and  in  R.  v.  Hipswell  (1828),  8  B.  &  C.  466,  471, 
Bayley,  J.,  held  that  the  word  "void,"  as  used  in  28  Geo.  3, 
0.  48,  s.  4  (rep.),  "should  receive  its  full  force  and  effect," 
because  it  had  been  introduced  into  the  statute  "  for  public 
purposes."  The  cases,  however,  cited  by  Serjeant  Stephen  in 
support  of  his  proposition  do  not  bear  it  out,  and  on  several 
occasions  this  principle  of  construction  has  been  called  in  ques- 
tion. In  R.  V.  St.  Gregory  (1834),  2  A.  &  E.  99,  107, 
Taunton,  J.,  said,  with  regard  to  the  dictum  of  Bayley,  J., 
in  R.  V.  Hipswell:  "In  that  case  the  judgment  was  rested 
partly  on  the  consideration  of  public  policy,  a  very  question- 
able and  unsatisfactory  ground,  because  men's  minds  differ 
much  on  the  nature  and  extent  of  public  policy"  (i).] 

If  public  policy  is  taken  as  meaning  general  considerations  Objections  to 
of  State  or  of  opinion  apart  from  the  statute  under  discussion,  such  con- 
the  existence  of  the  rule  is  open  to  serious  question.     "  Public 
policy  is  always  an  unsafe  and  treacherous  ground  for  judi- 
cial decision"  (k);  and  its  application  is  difficult,  if  not  mis- 
chievous (I) . 

{i)  For  a  disoiiBsion  of  what  is  public  policy,  see  Consumers'  Cordage  Co.  v. 
Connolly  (1901),  31  Canada  244  ;  and  see  Fahaeher  v.  Brown  (1894),  46  Louisiana 
Ann.  820. 

(k)  Jamson  v.  Briefontein  Consolidated  Mines,  Ltd.,  (1902)  A.  C.  484,  SOO,  Lord 
Davey;  507,  Lord  Lindley ;  and  see  Bgerton  v.  Brownlow  {\%6i) ,  i  "E..  li.  0. 
106.  123,  Alderson,  B.,  and  Parke,  B. 

(?)  But  see  the  dicta  of  Lord  Shaw  in  Amalgamated  Society  of  Baihvay  Servants 

C.       '  N 
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If  the  fierm  merely  indicates  the  policy  (to)  of  the  Legis- 
lature as  indicated  in  the  statute  or  group  of  statutes  under 
consideration,  it  is  merely  an  alternative  expression  to  "the 
intention,"  "  the  evil "  or  "  the  mischief  "  (w)  of  the  statute. 

Many  judges  have  pointed  out  the  dangers  of  resorting  to 
considerations  of  public  policy  in  the  first  sense,  as  an  aid  to 
the  construction  of  contracts,  in  terms  which  are  equally  appli- 
cable to  statutes.  In  Hardy  v.  Fothergill  (1888),  13  App. 
Cas.  351,  358,  Lord  Selborne  thus  stated  the  proper  course 
to  be  adopted:  "It  is  not,  I  conceive,  for  your  lordships  or 
for  any  other  Court  to  decide  such  questions  as  this  under  the 
influence  of  considerations  of  policy,  except  so  far  as  that 
policy  may  be  apparent  from,  or  at  least  consistent  with,  the 
language  of  the  Legislature  in  the  statute  or  statutes  upon 
which  the  question  depends"  (o).  "Public  policy,"  said 
Burroughfi,  J.,  in  Fauntleroy's  case{'p),  "  is  a  restive  horse, 
and  when  you  get  astride  of  it,  there  is  no  knowing  where  it 
will  carry  you"  (q).  The  question  arose  in  Re  MiramS; 
(1891)  1  Q.  B.  594,  whether  a  charge  given  by  a  bankrupt 
on  his  salary  as  chaplain  of  the  Birmingham  workhouse  was 
void  on  the  ground  of  public  policy.  Cave,  J.,  said  (at 
p.  595):  "As  we  all  know,  certain  kinds  of  contracts  have 
been  held  void  at  common  law  on  this  ground — a  branch  of 
the  law,  however,  which  certainly  should  not  be  extended,  as 
judges  are  more  to  be  trusted  as  interpreters  of  the  law  than 
as  expounders  of  what  is  called  public  policy  "  (r).  And  rules 
which  rest  on  the  foundation  of  public  policy,  not  being  rules 
which  belong  to  the  fixed  or  customary  law,  are  capable  on 
proper  occasions  of  expansion  or  modification  (s) .  "  Many 
transactions    are  upheld  now    by  our   own    Courts   which   a 

V.  Osborne,  (1910)  A.  0.  87,  108;  and  of  Moulton  and  Farwell,  L.JJ.,in  the 
same  case,  (1909)  1  Ch.  163,  The  case  turned  on  the  legalifrr  of  levies  on 
members  of  trade  unions  to  pay  for  memhers  of  Parliament  pledged  to  a 
particular  programme. 

(m)  For  disonsaion  of  the  policy  of  a  colonial  Act,  see  Alison  v.  Btirns  (1889), 
15  App.  Cas.  44. 

(«)  "It  is  a  settled  principle  that  the  Court  should  so  construe  an  Act  of 
Parliament  as  to  apply  the  statutory  remedy  to  the  evil  or  mischief  which  it  is 
the  intention  of  the  statute  to  meet"  •  Provost,  S;c.  of  Glasgow  v.  IIillhead(i%iS), 
12  Rettie  (Sc.)  872,  Lord  Shand. 

(o)  This  proposition  has  been  accepted  in  Australia :  Tasmania  v.  Common- 
wealth (1904),  1  Australia  C.  L.  R.  329,  349,  Barton,  J.  The  learned  judge 
proceedpd  to  interpret  the  policy  of  the  Commonwealth  Constitution  Act  (63  &  64 
Vict.  0.  12)  by  reference  to  its  history,  saying :  "  Tie  intention  of  an  instrament 
is  to  be  gathered  from  the  obvious  facts  of  its  history— if  we  at  all  go  outside 
the  four  corners  of  the  instrument  itself  and  the  policy  logically  to  be  deduced 
from  its  express  words." 

(p)  Amicable  Society  v.  Bolland  (1830),  4  Bligh  (N.  S.)  194  ;  2  Dow  &  CI.  1. 

ig)  Approved  by  Lord  Bramwell  in  Mogul  Steamship  Co.  v.  McGregor,  (1892) 
A.  C.  45.     See  Cleaver  v.  Mutual  Reserve  Fund,  (1892)  1  Q.  B.  147. 

[r)  See  Parsons  v.  Brand  (1890),  25  Q.  B.  D.  110,  as  to  the  views  of  the  Court 
of  Appeal  on  the  provisions  of  the  Bills  of  Sale  Acts. 

(s)  Per  Bowen,  L.J.,  in  Maxim-Nordenfeldt  Co.  v.  Ncrdenfeldt,  (1893)  1  Oh, 
630,  666;  approved  in  H.  L.,  (1894)  A.  C,  635, 
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former  generation  would  have  avoided  as  contrary  to  the  sup- 
posed policy  of  the  law.  The  rule  remains,  but  its  application 
varies  with  the  principles  which  for  the  time  being  guide 
public  opinion"  (t).  And  in  dealing  with  a  statute,  it  must 
be  remembered  that  the  statute  itself  may  be  evidence  of 
public  policy,  and  is  not  to  be  invalidated  or  defeated  by  con- 
siderations based  on  a  notion  of  public  policy  which  its  enact- 
ments may  have  been  intended  to  override.  So  that  public 
policy  appears  to  be  available  only  as  a  ground  for  holding 
a  will  or  contract  void  (m),  and  not  to  be  of  any  appreciable 
value  in  the  construction  of  a  statute.  No  need  arises  for  its 
invocation  except  in  case  of  uncertainty  as  to  the  existence 
of  a  positive  and  definite  rule  of  law,  for  where  a  statute  is 
clearly  contrary  to  a  rule  of  the  common  law,  the  latter  must 
give  way. 

In  Janson  v.  Driefontem  Consolidated  Mines,  (1902)  A.  C. 
484,  491  (u),  the  Earl  of  Halsbury,  L.C.,  said:  "I  do  not 
think  that  the  phrase  '  against  public  policy '  is  one  which 
in  a  Court  of  law  explains  itself.  It  does  not  leave  at  large 
to  each  tribunal  to  find  that  a  particular  contract  is  against 
public  policy.  If  such  a  principle  were  admitted,  I  should 
very  much  concur  with  what  Serjeant  Marshall  said  in  the 
first  edition  of  his  work  on  marine  insurance  a  century  ago: 
'To  avow  or  insinuate  that  it  might,  in  any  case,  be  proper 
for  a  judge  to  prevent  a  party  from  availing  himself  of  an 
indisputable  principle  of  law,  in  a  court  of  justice,  upon  the 
ground  of  some  notion  of  fancied  policy  or  expedience,  is  a 
new  doctrine  in  Westminster  Hall,  and  has  a  direct  tendency 
to  render  all  law  vague  and  uncertain.  A  rule  of  law,  once 
established,  ought  to  remain  the  same  till  it  be  annulled  by 
the  Legislature,  which  alone  has  the  power  to  decide  on  the 
policy  or  expedience  of  repealing  laws,  or  suffering  them  to 
remain  in  force.  What  politicians  call  expedience  often 
depends  on  momentary  conjunctures,  and  is  frequently  nothing 
more  than  the  fine-spun  speculations  of  visionary  theorists, 
or  the  suggestions  of  party  and  faction.  If  expedience,  there- 
fore, should  ever  be  set  up  as  a  foundation  for  the  judgments 
of  Westminster  Hall,  the  necessary  consequence  must  be  that 
a  judge  would  be  at  full  liberty  to  depart  to-morrow  from  the 
precedent  he  has  himself  established  to-day;  or  to  apply  the 
same  decisions  to  different,  or  different  decisions  to  the  same 
circumstances,  as  his  notions  of  expedience  might  dictate.' 

"  But  I  do  not  think  the  law  of  England  does  leave  the  matter 

(t)  Evmturelv.  Evmturel  (No.  2)  (1874),  L.  R.  6  P.  0.  1,  29. 

(«)  See  Sam  Coomar  v.  Chunder  Canto  (1876),  2  App.  Cas.  18R,  210  (champerty) ; 
ChUim  V.  loclce  (1879),  4  App.  Cas.  674,  686 ;  Pollock  on  Contraota  (7th  ed.), 
pp.  312  et  seq.  ;  Ex  parte  Muggins  (1882),  21  Ch.  D.  85. 

(v)  The  case  related  to  an  insurance  by  British  underwriters  of  treasure  by  a 
subject  of  a  foreign  government,  against  capture  in  transit.  It  was  seized  by 
the  Transvaal  Grovemment  just  before  the  declaration  of  war  in  1899. 
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so  much  at  large  as  seems  to  be  assumed.     In  treating   of 
various  branches  of  the  law  learned  persons  have  analyzed  the 
sources    of    the    law,  and    have    sometimes    expressed    their 
opinion  that  such  and  such  a  provision  is  bad  because  it  is 
contrary  to  public  policy;    but    I  deny  that  any  Court  can 
invent  a  new  head  of  public  policy ;  so  a  contract  for  marriage 
brokerage,  the  creation  of  a  perpetuity,  a  contract  in  restraint 
of  trade,  a  gaming  or  wagering  contract,  or,  what  is  releyant 
here,  the  assisting  of  the  King's  enemies,  are  all  undoubtedly 
unlawful  things;  and  you  may  say  that  it  is  because  they  are 
contrary  to  public  policy  they  are  unlawful;  but  it  is  because 
these  things  have  been  either  enacted  or  assumed  to  be  by  the 
common  law  unlawful,  and  not  because  a  judge  or  Court  have 
a  right  to  declare  that  such  and  such  things  are  in  his  or  their 
view  contrary  to  public  policy.     Of  course,  in  the  application 
of  the  principles  here  insisted  on,  it  is  inevitable   that   the 
particular  case  must  be  decided  by  a  judge;  he  must  find  the 
facts,  and  he  must  decide  whether  the  facts  so  found  do  or 
do  not  come  within  the  principles  which  I  have  endeavoured 
to  describe — that  is,  a  principle  of  public  policy,  recognised 
by  the  law,  which  the  suggested  contract  is  infringing,  or  is 
supposed  to  infringe." 
Limitation  of       5 .  Words  of  limitation  are  not  to  be  read  into  a  statute  if 
meaning.         ^^  ^^^  -^  avoided.     This  cardinal  point    is    thus  stated   by 
Bowen,  L.  J.,  in  B.  v.  Liverpool  Justices  (1883),  11  Q.  B.  D. 
638,  649:   "One  objection  which,  to  my  mind,  is  almost  con- 
clusive evidence  against  it  [the  decision  in  'Ex  parte   Todd 
(1878),  3  ,Q.  B.  D.  407]  is  this,  that  so  to  construe  the  sec- 
tion (w)  is  reading  into  it  words  which  limit  its  prima  facie 
operation,  and  make  it  something  different  from,  and  smaller 
than,  what  its  terms  express.     Now,  certainly  we  should  not 
readily  acquiesce  in  a  non-natural  construction  which  limits  the 
operation  of  the  section  so  as  to  make  the  remedy  given  by  it 
not  commensurate  with  the  mischief  which  it  was  intended  to 
cure." 
How  to  asoer-      But  in  some  cases  a  limitation  may  be  put  on  the  construc- 
tam^needof      ^^^^^  q£  ^j^^  ^^^jg  terms  of  a  statute.     Lord  Herschell  said  in 
Cox  V.   Hakes  (1890),  15  App.  Cas.  506,  529:   "  It  cannot, 
I  think,   be  denied  that,  for  the  purpose  of  construing  any 
enactment,  it  is  right  to  look,  not  only  at  the  provision  imme- 
diately under  construction,  but  at  any  others  found  in  con- 
nection with  it  which  may  throw  light  upon  it,  and  afford  an 
indication  that  general  words  employed  in  it  were  not  intended 
to  be  applied  without  some  limitation"  (x). 

And  a  similar  canon  has  been  laid  down  in  the  Privy 
Council  in  Blackwood  v.  E.  (1882),  8  App.  Cas.  82,  94: 
"  One  of  the  safest  guides   to  the   construction   of  sweeping 

(te)  9  Gteo.  4,  o.  61,  u.  14 ;  now  incorporated  in  10  Edw.  7  &  1  Geo.  5,  c.  24, 
c  23. 

(x)  And  see  also  the  speech  of  Lord  Bramwell  in  that  case  (p.  622),  and 
Maxwell  on  Statutes  (Ist  ed.  p.  242),  therein  cited  (p.  528). 
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general  words  which  it  is  difficult  to  apply  in  their  full  literal 
sense  is  to  examine  other  words  of  like  import  in  the  same 
instrument,  and  to  see  what  limitations  must  be  imposed  on 
them.  If  it  is  found  that  a  number  of  such  expressions  have 
to  be  subjected  to  limitations  or  qualifications,  and  that  such 
limitations  or  qualifications  are  of  the  same  nature,  that  forms 
a  strong  argument  for  subjecting  the  expression  in  dispute  to 
a  like  limitation  or  qualification." 

The  point  raised  in  the  case  was  whether  in  a  colonial  Act  the 
words  "  personal  estate  "  subject  to  duty  under  the  Act  did  or 
did  not  include  personalty  situate  outside  the  limits  of  the 
colony,  which  a  colonial  probate  did  not  give  title  to  administer . 

This  question  might  have  been  solved  by  reference  to  the 
constitutional  rule  that  a  colony  cannot  legislate  in  respect 
of  anything  outside  its  local  limits,  but  it  is  the  settled  policy 
of  the  Privy  Council  not  to  decide  that  colonial  Acts  are 
ultra  vires  if  it  can  avoid  that  conclusion,  but  rather  to  read 
wide  general  words  as  subject  to  some  limitation,  in  the  same 
way  as  terms  in  English  Acts  sometimes  receive  limitation 
to  avoid  what  is  assumed  to  have  been  an  undesigned  conflict 
with  international  law  («/) . 

In  Bwge  v.  Ashley  &  Smith,  Ltd.,  (1900)  1  Q.  B.  744, 
the  words  "  money  paid  "  in  the  Gaming  Act,  1892,  were  55  &  56  Viot. 
held  not  to  include  money  deposited  by  way  of  stakes  on  a  °-  ^• 
wager.  Collins,  L.J.,  said  at  p.  750:  "  I  agree  that  the  words 
looked  at  by  themselves  might  cover  the  case.  But  I  think 
we  have  to  consider  something'  more  than  the  mere  words. 
The  Act  was  passed,  after  a  long  chain  of  authorities,  estab- 
lishing that  a  sum  deposited,  as  in  the  present  case,  might  be 
recovered.  If  it  had  been  intended  to  alter  the  law  as  estab- 
lished by  these  decisions,  I  should  have  expected  to  find  a 
clear  expression  of  that  intention,  which  I  do  not  find  in  this 
Act."  And  he  came  to  the  conclusion  that  the  words  "  money 
paid"  had  been  used  to  meet  cases  like  Read  v.  Anderson 
(1884),  13  Q.  B.  D.  779,  and  not  oa^es  like  Trimble  v.  Hill 
(1879),  5  App.  Cas.  342. 

"As  a  matter  of  ordinary  construction,"  said  Lord  Bram-  G-eneralwords 
well  in  Great  Western  Bail.  Co.  v.  Swindon,  dc.  Rail.  Co.  limited  by  the 
(1884),^ 9  App.   Cafi.  at  p.  808,  "where  several    words    are  J^^^rule. 
followed  by  a  general  expression  which  is  as  much  applicable 
to  the  first  and  other  words  as  to  the  last,  that  expression  is 
not  limited  to  the  last,  but  applies  to  all  (z) .     For  instance, 

(y)  See  Macleodv.  Att.-Gm.for  New  South  WaUs,  (1891)  A.  C.  455,  468. 

(z)  The  rule  is  -well  stated  in  a  New  Zealand  case,  Cooney  v.  Covell  (1901),  21 
N.  Z.  L.  R.  106,  by  Williams,  J.,  in  the  following  terms:  "There  is  a  very 
well  known  rule  of  constructioii  that  if  a  general  word  follows  a  particular  and 
specific  word  of  the  same^nature  as  itself,  it  takes  its  meaning  from  that  word, 
and  is  presumed  to  be  restricted  to  the  same  genus  as  that  word.  No  doubt 
that  rule  is  one  to  be  followed  with  care  ;  but  if  not  to  follow  it  leads  to  absurd 
results,  then  I  am  of  opinion  that  it  ought  to  be  followed."  The  question  in 
the  case  was  whether  the  words  "advertisements  or  other  publications"  in 
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'  horses,  oxen,  pigs,  and  sheep,  from  whatever  country  they 
may  come ' — the  latter  words  would  apply  to  'horses  as  much 
as  to  sheep  "  (a).  But,  speaking  generally,  there  must  be  some 
kind  oS.  limitation  to  the  meaning  of  general  words  in  a 
statute.  [Lord  Bacon's  maxim  on  this  subject  is,  "Verba 
generalia  restringuntur  ad  habUitatem  rei  vel  personce"  (b). 
This  rule  of  law,  generally  known  as  the  ejusdem  generis 
rule,  or  the  rule  noscitur  a  sociis,  was  thus  enunciated  by  Lord 
Campbell  in  B.  v.  Edmundson  (1859),  28  L.  J.M.  C.  213, 
215:  "I  accede,"  said  he,  "to  the  principle  laid  down  in  all 
the  cases  which  have  been  cited,  that,  where  there  are  general 
words  following  particular  and  specific  words,  the  general 
words  must  be  confined  to  things  of  the  same  kind  as  those 
specified."  Thus,  in  Scales  v.  Pickering  (1828),  4  Bing.  448, 
the  question  was  what  was  the  meaning  of  the  word  "  foot- 
way "  when  used  in  a  private  Act  which  empowered  a  water 
company  to  "  break  up  the  soil  and  pavement  of  roads,  high- 
ways, footways,  commons,  streets,  lanes,  alleys,  passages,  and 
public  places,"  provided  they  did  not  enter  upon  any  private 
lands  without  the  consent  of  the  owner.  It  was  contended  that 
this  authorised  the  company  to  break  up  the  soil  of  a  private 
field  in  which  there  was  a  public  footway,  but  it  was  held 
otherwise.  "Construing  the  word  'footway,'"  said  Best, 
C.J.,  "from  the  company  in  which  it  is  found,  the  Legis- 
lature appears  to  have  meant  those  paved  footways  in  large 
towns  which  are  too  narrow  to  admit  of  horses  and  carriages." 
And  Park,  J.,  added:  "The  word  '  footway'  here  noscitur 
a  sociis."  In  Shaw  v.  Ruddin  (1858),  9  Ir.  C.  L.  E.  214, 
the  question  was  whether  sect.  25  of  the  Dublin  Carriages 
16  &  17  Vict.  Act,  1853,  which  enacts  that  "  it  shall  not  be  lawful  for  any 
0.  112.  person  to  use  or  let  to  hire  any  hackney  carriage,  job  carriage, 

stage  carriage,  cart,  or  job  horse,  at  any  place  within  the 
limits  of  this  Act,"  without  having  a  licence  for  the  same, 
applied  to  carts  used  for  private  purposes  only.  It  was  held 
that  it  did  not.     "  In  the  interpretation  of  this  Act,"  said 

56  Vict.  No.  42  (for  suppressing  offensive  publications)  applied  to  a  pamphlet 
sold  only  as  an  appendix  to  a  bond  fide  medical  work.  The  ejusdem  generis  rule 
applies  to  rontracts  as  well  as  statutes:  Zarsen  v.  Sylvester,  (1908)  A.  C.  295. 

(a)  In  Fletcher  v.  lord  Sondes  (1826),  3  Bing.  501  (H.  L.),  at  p.  580,  Best, 
C.J.,  said:  "By  14  Geo.  5,  c.  1,  persons  who  should  steal  sheep  or  any  other 
cattle  were  deprived  of  the  benefit  of  clergy,  but  until  the  Legislature  distinctly 
specified  what  cattle  were  meant  to  be  included,  the  judges  felt  that  they  could 
not  apply  the  statute  to  any  other  cattle  but  sheep."  In  Powell  v.  Kempton 
Park  Jtacecoune  Co.,  (1899)  A.  C.  143,  the  majority  of  the  law  lords  held  that 
the  ejusdem  generis  rule  applied  to  the  words  "  or  other  place  "  which  follow  the 
words  "  house,  office,  room"  in  sect.  1  of  the  Betting  Act,  1853  (16  &  17  Vict, 
c.  119),  and  so  applied  it  as  to  exclude  the  Tattersall's  King  on  a  racecourse  from 
the  operation  of  the  Act. 

(b)  [See  Lord  Bacon's  Works  (ed.  Spedding),  vol.  vii.  p.  356.  This  maxim 
is  frequently  cited  in  Courts  of  law  ;  e.g.,  Gunnestad  v.  Price  (1874),  L.  E.  10 
Ex.  69  ;  Washer  m.  Elliott  (1876),  1  C.  P.  D.  174.]  It  ^s  a  very  necessary  rule 
for  a  draftsman  to  keep  in  mind :  Thring,  Practical  Legislation  (ed.  1902),  83 ; 
Ilbert.  Legislative  Methods  and  Forms,  250. 
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Lefroy,  C.J.,  "we  have  to  aid  us  the  long-eetablished  rule  of 
oanstructioa — namely,  that  we  must  look  to  the  associate  terms 
in  connection  with  which  we  find  the  word  'carts.'  We  find, 
then,  that  in  the  several  sections  in  which  that  word  occurs, 
it  is  associated  with  carriages  and  vehicles  none  other  than 
those  let  or  used  for  hire."  In  accordance  with  this  rule,  it 
was  held  in  R.  v.  Payne  (1866),  L.  E.  1  C.  C.  E.  27,  that  a 
crowbar  was  included  under  the  words  "any  other  article  or 
thing"  as  used  in  sect.  37  of  the  Prison  Act,  1865,  which  28  &  29  Vict, 
makes  it  indictable  to  convey  into  a  prison,  with  intent  to  °' 
facilitate  the  escape  of  a  prisoner,  "  any  mask,  dress,  or  other 
disguise,  or  any  letter,  or  any  other  article  or  thing."]  In 
Re  Stockport,  do.  Schools,  (1898)  2  Ch.  687,  the  Court  of 
Appeal  read  the  words  "or  other  schools"  in  sect.  62  of  the 
Charitable  Trusts  Act,  1853,  as  appljdng  not  to  all  schools  16  &  17  Vict, 
of  whatever  description,  but  only  to  schools  similar  in  charac-  "■  ^^^• 
ter  to  the  "  cathedral,  collegiate  (or)  chapter  schools  "  men- 
tioned in  the  section.  Lindley,  M.E.,  said  (p.  696):  "  I 
cannot  conceive  why  the  Legislature  should  have  taken  the 
trouble  to  specify  in  this  section  such  special  schools  as  cathe- 
dral, collegiate  and  chapter,  except  to  show  the  type  of  school 
which  they  were  referring  to,  and  in  my  opinion  other  schools 
must  be  taken  to  mean  other  schools  of  that  type."  [In  Ash- 
bury  Carriage  Co.  v.  Riche  (1875),  L."E.  7  H.  L.  653,  a 
question  arose  as  to  the  meaning  of  the  words  "  general  con- 
tractors." It  appeared  that  the  memorandum  of  association 
of  the  company  stated  that  the  company  was  formed  for  the 
purpose  (among  others)  "  of  carrying  on  the  business  of 
mechanical  engineers  and  general  contractors."  "  Upon  all 
ordinary  principles  of  construction,"  said  Lord  Cairns,  "  these 
words  must  be  referred  to  the  part  of  the  sentence  which 
immediately  precedes  them  .  .  .  therefore  .  .  the  term 
'  genera]  contractors '  would  be  referred  to  that  which  goes 
immediately  before,  and  would  indicate  the  making  generally 
of  contracts  connected  with  the  business  of  mechanical  en- 
gineers. ...  If  these  words  were  not  to  be  interpreted  as 
I  have  suggested,  the  consequence  would  be  that  they  would 
stand  absolutely  without  any  limit   of   any    kind  and 

would  authorise  the  making  of  contracts  of  any  and  every 
description,  and  the  memorandum  of  association,  in  place  of 
specifying  a  particular  kind  of  business,  would  virtually  point 
to  the  carrying  on  of  business  of  any  kind  whatever,  and  would 
therefore  be  altogether  unmeaning."]  iBut  the  ejusdem  generis 
rule  is  one  to  be  applied  with  caution  and  not  pushed  too  far, 
as  is  the  case  in  many  decisions  which  treat  it  as  autoimatically 
applicable,  and  not  as  being,  what  it  is,  a  mere  presumption, 
in  the  absence  of  other  indications  of  the  intention  of  the 
Legislature  (c) ;  and  where  the  words  are  clearly  wide  in  their 

(ff)  Anderson  v.  Anderton,  (1895)  1  Q.  B.  749. 
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meaning  they  ought  not  to  be  qualified  on  tho  ground  of  their 
association  with  other  words  (d). 
General  words      [In  acoordance    with   this   principle  of  construction,  it  has 
dudramj^"      always  been    held    that  general   words    following    particular 
thing  of  a        words  will  not  include  anything  of  a  class  superior  to  that 
class  superior  to  which  the  particular  words  belong .     This  was  pointed  out 
W^Tords   by  Coke  in  Archbishop  of  Cmterbury's  ease  (1596),  2  Co. 
they  follow.     Rep-  46  a,  where  he  says,  as  to  31  Hen.  8,  c.  13,  which  dis- 
charged from  payment  of  tithes  all  lands  which  came  to  the 
Crown   by   dissolution,  renouncing,  relinquishing,  forfeiture, 
giving  up,  or  by  any  other  means,  that  this  statute  only  dis- 
charged from  tithes  lands  which  came  to  the  Crown  by  these 
or  by  any  other  mferior  means,  but  did  not  discharge  from 
tithe  land  which  came  to  the  Crown  by  virtue  of  an  Act  of 
Parliament,  "  which  is  the  highest  manner  of  conveyance  that 
can    be."      And    in    com'menting    upon    the    Stat.    West.  2 
(13  Edw.   1),  c.  41,  Coke  says  (2  Inst.  457):  "Seeing   this 
Act  beginneth  with  abbots  and  concludeth  with  other  religious 
houses,  bishops  are  not  comprehended  within  this  Act,  for  they 
are  superior  to  abbots,  and  these  words  [other  religious  houses] 
shall  extend  to  houses  inferior  to  them  that  were  mentioned 
before."     Thus,   in  Cosher  v.  Holrnes  (1831),  2  B.  &  Ad. 
592,  it  was  held  that  the  general  words  ."  all  other  metals " 
following  the  particular  words    "  copper,    brass,  pewter,  and 
tin,"  in  the  local  Act  of  6  Greo.  4,  c.  clxx.,  did  not  include 
silver  or  gold,  those  latter  metals  being  of  a  superior  kind  to 
the  particular  metals  mentioned  in  the  Act  {dd) .] 
Meaning  of  [The    question    whether,  when    the    Legislature    has    used 

general  words  general  words  in  a  statute,  not  following  particular  or  specific 
paHiouiaj^^  words,  those  words  are  to  receive  any  (and,  if  so,  what)  limita- 
words,  how  tion,  is  one  which  may  sometimes  be  answered  by  considering 
limited.  whether  the  intention  of  the  Legislature  on  this  point  can  be 

gathered  from  other  parts  of  the  statute.]  "  It  is  a  sound 
maxim  of  law,"  said  the  Judicial  Committee  in  Att.-Gen. 
for  Ontario  v.  Mercer  (1883),  8  App.  Cas.  767,  778,  "that 
every  word  (in  a  statute)  ought  prima  facie  to  be  construed  in 
its  primary  and  natural  sense,  unless  a  secondary  or  more 
limited  sense  is  required  by  the  subject  or  the  context."  [This 
doctrine  is  clear  from  a  long  list  of  authorities  which  appear 
all  to  be  founded  on  the  case  of  Stradling  v.  Morgan  (1560), 
Plowd.  204  (e),  where  it  is  said  as  follows: — "  The  judges 
of  the  law,  in  all  times  past,  have  so  far  pursued  the  intent 
of  the   makers  of   statutes,  that    they  have  expounded   Acts 

(d)  Frowst,  ^e.  of  Glasgow  v.  Glasgow  Tramway  Co.,  (1898)  A.  C.  631,  634, 
Halsbury,  L.C. 

(dd)  But  the  insertion  of  such  words  as  "or  things  of  whatever  description"  in 
a  definition  of  words  would  exclude  the  ejusdem  generis  rule :  Alt. -Gen.  v.  Leicester 
Corporation,  (1910)  2  Ch.  359,  369,  Neville,  J. 

(«)  Cited  and  approved  in  Cox  v.  Sa/ees  (1890),  15  App.  Cas.  606,  616,  and 
Se  Standard  Mtmufaoturing  Co.,  (1891)  1  Ch.  627,  646,  Bowen,  L.J. 
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which  are  general  in  words  to  be  but  particular  where  the 
intent  was  particular.  .  .  .  The  sages  of  the  law  heretofore 
have  construed  statutes  quite  contrary  to  the  letter  in  some 
appearance,  and  those  statutes  which  comprehend  all  things  in 
the  letter  they  have  expounded  to  extend  but  to  some  things, 
and  those  which  generally  prohibit  ail  people  from  doing  such 
an  act  they  have  interpreted  to  permit  some  people  to  do  it,  and 
those  which  include  every  person  in  the  letter  they  have 
adjudged  to  reach  to  some  persons  only,  which  expositions  have 
always  been  founded  upon  the  intent  of  the  Legislature,  which 
they  have  collected,  sometimes  by  considering  the  cause  and 
necessity  of  making  the  Act,  sometimes  by  comparing  one  part 
of  the  Act  with  another,  and  sometimes  by  foreign  circum- 
stances, so  that  they  have  ever  been  guided  by  the  intent  of  the 
Legislature,  which  they  have  always  taken  according  to  the 
necessity  of  the  matter,  and  according  to  that  which  is  con- 
sonant to  reason  and  good  discretion."  This  rule  is  well  illus- 
trated by  the  decision  arrived  at  in  The  Dowse  (1870),  L.  R.  3 
A.  &  E.  135,  with  regard  to  sect.  3  of  the  County  Courts  31  &  32  Vict. 
Admiralty  Jurisdiction  Act,  1868,  which  gives  certain  county  "•  ^^• 
courts  jurisdiction  as  to  "any  claim  for  .  .  .  necessaries. 
.  .  ."  It  was  argued  that  the  words  "  any  claim  "  ought  not 
in  any  way  to^  be  limited,  and  that  although  the  High  Court 
of  Admiralty  would  have  no  jurisdiction  in  the  particular 
matter  in  question,  still,  that  it  was  intended  by  this  Act  to 
give  county  courts  jurisdiction  as  to  all  claims  for  necessaries, 
whether  the  High  Court  of  Admiral tj'  had  jurisdiction  over 
such  claims  or  not.  But  the  Court  held  that  the  words  used 
in  the  Act  would  be  satisfied  if  the  county  court  jurisdiction 
was  confined  to  cases  where  the  High  Court  of  Admiralty 
would  have  jurisdiction.] 

[Although  it  often  happens  that  the  words  used  in  a  statute  Difficulty  of 
are,  as  Coleridge,  J.,  observed  in  Clayton  v.  Fenwick  (1856),  ^^g^jlj'^^J^ 
6  E.  &  B.  131,  "  so  general  that  they  must  receive  some  limita- 
tion," it  is  difficult,  as  the  following  cases  will  show,  to  lay 
down  any  general  rule  for  arriving  at  the  intention  of  the 
Legislature  as  to  the  precise  limitation  which  must  be  put  upon 
the  meaning  of  general  words  used  in  a  statute.     In  Cargo  ex 
Argos  (1872),  L.  R.  5  P.  C.  134,  145,  a  similar  question  arose 
to  that  decided  in  The  Dowse  (/),  namely,  what,  if  any,  limita- 
tion was    to   be   put   upon   the   meaning   of  the  words  "any 
claim,"  as  used  in  sect.  2  of  the  County  Courts    (Admiralty  32  &  33  Viot. 
Jurisdiction)  Act,   1869,  and  although  in  The  Dowse  those  "■  °^- 
words,  as  used  in  a  statute  in  pari  materia  with  this   Act, 
were  held  to  be  used  in  a  limited  sense,  the  Court  overruled 
a  case  in  which  a  limitation  had  been  put  upon  their  meaning, 
and  declined  in  this  case  to  put  any  limitation  whatever  upon 
them.    So  also  in  Dapueto  v.  WylUe  (1874),  L.  R.  5  P.  C. 

(/)  Cited  supra. 
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482,  the  same  Court  declined  to  limit  the  meaning  of  the 
words  "  carried  into,"  and,  following  the  decision  of  Dr.  Lush- 
ington  in  The  Bahia  (1863),  Br.  &  Lush.  61,  they  held  that 
the  words  were  advisedly  used  instead  of  "  imported,"  in  order 
to  give  to  the  Court  the  utmost  jurisdiction.  So  in  Duke  of 
Newcastle  v.  Morris  (1870),  L.E.  4  H.  L.  661,  it  was  held 
^^is/?  ^^°\"  *^^*  *^^  words  "all  debtors  "  as  used  in  the  Bankruptcy  Act, 
^rep.).  igQi^  g  gg^  included  persons  of  every  description,  and  that 
peers  oould  not  claim  exemption  from  the  operation  of  the 
Act  on  the  ground  that  they  had  the  privilege  of  Parliament. 
But,  on  the  other  hand,  it  was  held  in  Lord  Colchester  v. 
38  Geo.  3,  Kevmey  (1866),  L.  R.  1  Ex.  368, 380,  that  sect.  25  of  the  Land 
Tax  Act,  1798,  which  exempted  "  any  hospital "  from  land  tax, 
only  applied  to  hospitals  existing  at  the  time  the  Act  was 
passed.  So  also  in  Beckford  v.  Wade  (1805),  17  Ves.  92, 
Sir  W.  Grant  pointed  out  that  the  Legislature  evidently  con- 
sidered that  the  general  words  of  32  Hen.  8,  c.  1,  which  det- 
clared  that  "all  and  every  person  or  persons"  may  devise 
their  lands  by  will,  would  enable  infants  or  insane  persons 
to  devise  by  will,  because  they  subsequently  passed  34  Hen.  8, 
c.  5,  expressly  to  prohibit  this.  So  in  O'Shanassy  v.  Joachim 
(1875),  1  App.  Cas.  82,  90,  it  was  held  that  the  word 
"  person  "  (g)  in  a  colonial  Act  was  not  necessarily  restricted 
to  persons  above  twenty-one,  but  might  include  infants, 
especially  as  the  Act  enlarged  the  power  which  infants  pre- 
viously had  before  the  passing  of  tixe  Act.  In  R.  v.  White 
(1867),  L.R.  2  Q.  B.  563,  it  was  held  that  the  words  "or 
otherwise  incapable  of  acting,"  following  the  words  "dead 
or  absent,"  were  not  to  be  confined  merely  to  physical  inca- 
pacity analogous  to  death  or  absence,  but  applied  to  any  kind 
of  incapacity,  whatever  might  be  the  cause.]  In  Morant  v. 
Taylor  (1876),  1  Ex.  D.  188,  it  was  held  that  the  words 
"order  for  the  payment  of  money  or  otherwise,"  used  in 
11  &  12  Vict.  sect.  1  of  the  Summary  Jurisdiction  Act,  1848,  included 
c.  43.  orders  of  every  kind,  and  that  the  ejusdem  generis  rule  did 

not  apply.     But  this  decision  was  overruled  by  B.  v.  Edwards 
(1884),  13  Q.B.  D.  586. 
General  words      \^' Prima  fade,"  said  Lord  Cranworth  in  Jefferysv.  Boosey 
^plfXto    (1854),  4  H.  L.  C.  815,  955,  "  the  Legislature  of  this  country 
English  and     must   be    .taken    to   make  laws   for   its  own  subjects  exelu- 
not  to  foreign  gively  "  {h).'\     Another  way  of  stating  this  principle  is  that 
HiSg8^°'^        all'jurisdiction  is  properly  territorial,  and  that  the  Courts  will 
as  a  general  rule  presume  that  Parliament  did  not  intend  to 
interfere  with  international  usage  on   this   subject  (i),  or  to 
legislate  for    foreigners    not    within    British    territory.      In 

[g]  As  to  what  the  word  "  person  "  will  or  will  not  include,  vide  emte,  pp.  161, 

162,  and  Appendix  A.,  s.  d.  "  Person." 
(h)  ICf.  Cope  V.  Doherly  (18.58),  27  L.  J.  Oh.  609,  Turner,  L.J.] 
(»)  Sirdar  Gurdyal  Singh  t.  Rajah  of  Faridkote,  (1894)  A.  C.  670,  683,  Earl  of 

Selbome. 
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A.  B.  d  Co.,  (1900)  1  Q.B.  541,  544,  Lindley,  M.R.,  in 
dealing  with  the  question  whether  a  foreigner  resident  abroad 
could  be  made  bankrupt  in  England,  said:  "What  authority 
or  right  has  the  Court  to  alter  in  this  way  the  status  of 
foreigners  who  are  not  subject  to  our  jurisdiction?  If  Par- 
liament had  conferred  this  power  in  express  words,  then  pf 
oourso  the  Court  would  be  bound  to  exercise  it.  But  the 
decisions  go  to  this  extent,  and  rightly,  I  think,  in  principle, 
that  unless  Parliament  has  conferred  on  the  Court  that  power 
in  language  which  is  unmistakable,  the  Court  is  not  to  assume 
that  Parliament  intended  to  do  that  which  might  seriously 
affect  foreigners  who  are  not  resident  here,  and  might  give 
offence  to  foreign  Governments  (fe) .  Unless  Parliament  has 
used  such  plain  terms  as  to  show  that  they  really  intended  us 
to  do  that,  we  ought  not  to  do  it.  That  is  the  principle  which 
underlies  the  decisianB  in  Ex  parte  Blcdn  (l)  and  Ex  parte 
Pearson  (m) .  Nothing  can  be  plainer  than  the  language  of 
James,  L.J.,  in  Ex  parte  Blain,  and  the  language  of  Cotton, 
L.J.,  is  to  the  same  effect"  (w). 

[In,  Thomson  v.  Att.-Oen.  (1845),  12  CI.  &  P.  1,  the  ques-  55  Geo.  3, 
tion  arose  whether,  under  sch.  pt.  3  (rep.)  of  the  Legacy  Duty  "■  i^*- 
Act,  1815,  which  enacted  that  duty  should  be  payable  upon 
"every  legacy  .  .  .  given  by  any  will  or  testamentary  instru- 
ment of  any  person,"  legacy  duty  was  payable  upon  legacies  be- 
queathed by  a  testator  who  died  domiciled  abroad,  and  it  was 
decided  that  the  word  "person"  did  not  apply  to  such  a  case. 
"The  very  general  words  of  the  statute,"  said  Tindal,  C.J.,  in 
delivering  the  opinion  of  the  judges,  "  must  of  necessity  receive 
some  limitation  in  their  application,  for  they  cannot  in  reason 
extend  to  every  person  everywhere,  whether  subjects  of  this 
kingdom  or  foreigners,  and  whether,  at  the  time  of  their 
death,  domiciled  within  the  realm  or  abroad.  We  think  such 
neoeseajy  limitation  is  that  the  statute  does  not  extend  to  the 
will  of  any  person  who  at  his  death  was  domiciled  out  of  Great 
Britain"  (0).     So  lq  Jeferys  v.  Boosey  (1854),  4  H.  L.  C. 

{k)  This  decision  was  affirmed,  swhnom.  Gookey.  Charles  A.  VogelerSf  Co.,  (1901) 
A.  C.  102.     ICf.  R.  V.  £epn  (1876),  2  Ex.  63,  210,  Coekburn,  C.J.] 

{f}  (1879),  12  Ch.  D.  522. 

(m)  (1892)  2  Q.  B.  263.  See  also  ColquAotm  v.  Seddon  (1890),  25  Q.  B.  D. 
135,  Esher,  M.R. 

(»)  (1879),  12  Ch.  D.  533,  where  Cotton,  L.J.,  said  that  "  we  must  not  give 
to  general  words  an  interpretation  which  would  violate  the  principles  of  law 
admitted  and  recognised  in  all  countries."  [This  is  in  accordance  with  what 
was  said  by  Sir  W.  Scott  in  Le  Louis  (1826),  2  Dods.  210,  239  :  "  No  British 
Act  of  Farliament  can  affect  any  right  or  interest  of  foreigners  unless  it  imposes 
regulations  consistent  with  the  law  of  nations  .  .  and  the  generality  of  any 
terms  employed  in  an  Act  of  Parliament  must  be  narrowed  in  construction  by  a 
religious  adherence  thereto."]  But  this  doctrine  is  too  widely  stated,  in  so  far 
as  it  attempts  to  put  any  fetter  on  the  supreme  power  of  the  Legislature.  Vide 
infra,  Part  II.  ch.  viii.,  "Territorial  Effect  of  Statutes." 

(o)  [See  Wallace  v.  Att.-Gen.  (1865),  1  Ch.  App.  1,  where  it  was  decided  on 
similar  grounds  that  succession  duty  is  not  payable  upon  personalty  in  England 
devised  by  a  person  domiciled  in  a  foreign  country ;]   Att.-Gen.  v.  Campbell 
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815,  it  was  held  that  the  word  "  author  "  ae  used  in  8  Anne, 

c.  21  (rep.)  (c.  19,  Ruffhead),  which  enacted  that  "the  author 

of  any  book  shall  have  the  sole  liberty  of  printing  suoh  for 

fourteen  years,"  referred  to  British  authors  only,  and  not  to 

authors  of  other  nationalities  (p);]  and  in  B.  v.  Blane  (1843), 

13  Q.  B.  769,  it  was  held  that  the  word  "  bastard  "  in  the  Poor 

7  &  8  Viot.       Law  Amendment    Act,  1844,  meant    a  bastard  born  in  this 
0.  101.  J.       /    \ 

country  (g) . 

Meaning  of  [Again,  it  is  a  rule  as  to  the  limitation  of  the  meaning  of 

wOTdTto  be  g^n^ral  words  used  in  a  statute,  that  they  are  to  be,  if  possible, 
limited  so  as  construed  SO  as  not  to  alter  the  common  law.  "The  general 
not  to  alter  rule  in  exposition,"  said  the  Court  of  Common  Pleas  in  Arthur 
law.'^"™"''  V.  Bohenham  (1708),  11  Mod.  150,  "  is  this,  that  in  all  doubt- 
ful matters,  and  where  the  expression  is  in  general  terms,  the 
words  are  to  receive  such  a  construction  as  may  be  agreeable 
to  the  rules  of  common  law  in  cases  of  that  nature,  for  statutes 
are  not  presumed  to  make  any  alteration  in  the  common  law 
further  or  otherwise  than  the  Act  does  expressly  declare." 
Again,  in  Minet  v.  Leman  (1856),  20  Beav.  278,  Romilly, 
M.E,.,  said:  "  The  general  words  of  an  Act  are  not  to  be  so 
construed  as  to  alter  the  previous  policy  of  the  law,  unless  no 
sense  or  meaning  can  be  applied  to  those  words  consistently 
with  the  intention  of  preserving  the  existing  policy  untouched. 
This  principle  of  construction  as  a  general  proposition  cannot 
be  disputed"  (r).]  A  right  tO'  demand  a  poll  is  a  common 
law  incident  of  all  popular  elections  (s),  and,  as  such,  "  can- 
not be  taken  away  by  mere  implication  which  is  not  necessary 
for  the  reasonable  construction  of  a  statute,"  said  Brett,  L.J., 
in  R.  V.  Wimbledon  L.  B.  (1882),  2  Q.  B.  D.  459  (f),  where 
it  was  oontended  that  the  Public  Libraries  Acts,  1855,  1866, 

(1872),  L.  E..  6  H.  L.  521  ;  Simms  v.  Megiatrar  of  Probates,  (1900)  A.  0.  323 ; 
Winans  v.  Att.-Gm.,  (1910)  A.  C.  27.  And  see  Dicey,  Conflict  of  Laws  (2nd  ed.), 
p.  311. 

(jo)  [But  the  decision  of  the  House  of  Lords  in  Moutledge  v.  Low  (1868), 
L.  E..  3  H.  L.  100,  as  to  the  meaning  of  the  word  "author"  as  used  in 
the  Copyright  Act,  1842  (5  &  6  Vict.  u.  45),  somewhat  qualifies  their  previous 
decision  in  Jefferys  t.  Boosey.  See  this  question  further  discussed  under  "  Terri- 
torial Effect  of  Statutes,"  infra,  Part  II.  ch.  viii.] 

{q)  The  case  of  Nihoyet  v.  Niboyet  (1878),  i  P.  D.  1,  as  to  the  meaning  of 
"husband"  in  the  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  u.  85),  s.  27, 
must  be  read  subject  to  the  decisions  in  Le  Mesurier  v.  Le  Meaurier,  (1895) 
A.  C.  517  ;  Armytage  \.  Armytage,  (1898)  P.  178  ;  and  Ogden  v.  Ogden,  (1908)  P. 
46.     See  Dicey,  Conflict  of  Laws  (2nd  ed.),  p.  263. 

[r)  In  mim  v.  aifford  (1904),  1  Australia  C.  L.  K.  429,  444,  Griffith,  C.J., 
said :  '  ■  It  is  always  necessary,  in  dealing  with  any  law  that  alters  the  common 
law,  and  especially  where  the  common  law  rights  of  the  liberty  of  the  subject 
or  relating  to  property  are  concerned,  to  consider  what  was  the  previous  law 
and  what  were  the  apparent  reasons  for  the  alteration  made,  and  then  to  see 
what  were  the  reasons  for  altering  the  law,  and  what  the  Legislature  has  done 
to  remedy  what  it  conceived  to  be  defects  in  the  law." 

(s)  Anthony  v.  Seger  (1789),  1  Hagg.  Consistory  Rep.  13  (Lord  Stowell) ;  Gcmp- 
beU  V.  Maund  (1836),  5  A.  &  E.  865  (Ex.  Ch.) ;  E.  v.  Bishop  of  Salisbury,  (1901) 
1  K.  B.  673,  579 ;  2  K.  B.  226. 

{t}  See  -S.  V.  Bethnal  Green  Vestry  (1876),  32  L.  T.  (N.  S.)  658. 
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and  1877  (all  since  repealed),  had  abolished  the  common  law 
rule.  [In  HawJcims  v.  Gatheroole  (1855),  24  L.  J.  Ch.  334, 
the  question  was  what  meaning  was  to  be  attached  to  the  words 
"  rectories  and  tithes  "  in  sect.  13  of  the  Judgments  Act,  i  &  2  Viot. 
1838,  .which  enacted  that  "a  judgment  already  entered  up  o- no. 
shall  operate  as  a  charge  upon  all  lands,  tenements,  rectories, 
advowsons,  tithes.  .  .  ."  On  the  part  of  the  plaintiff  it  was 
contended  that  the  words  extended  to  all  rectories  and  tithes, 
both  lay  and  ecclesiastical,  and  that  consequently  a  charge 
which  he  had  upon  the  tithes  receivable  by  the  defendant  as 
rector  of  a  parish  was  a  valid  one.  For  the  defendant  it  was 
contended  that  13  Eliz.  c.  20,  s.  1,  which  was  merely  declara- 
tory of  the  common  law  on  the  subject,  and  enacted  that  "  all 
chargings  of  benefices  with  cure  .  .  shall  be  utterly  void," 
rendered  the  plaintiff's  charge  invalid,  and  that  the  words 
"  rectories  and  tithes  "  only  applied  to  lay  rectories  and  tithes. 
Turner,  L.J.,  in  giving  judgment  for  the  defendant,  said: 
"  It  is  one  of  the  privileges  of  the  clergy,  secured  to  them  by 
Magna  Charta,  that  distresses  shall  not  be  taken  by  sheriffs  in 
the  inheritance  of  the  church  wherewith  it  was  anciently 
endowed.  .  .  .  These  privileges  remained  intact  down  to  the 
time  of  the  passing  of  this  Act,  and  looking  to  the  cases 
referred  to,  I  am  very  much  disposed  to  think  that  the  general 
words  used  in  this  section  ought  not  in  any  event  to  be  held 
to  have  abrogated  these  privileges,  there  being  ample  room 
for  them  to  operate  otherwise."  Another  decision  which 
illustrates  this  principle  is  that  of  E.  v.  Harrald  (1872),  L.  R. 
7  Q.  B.  361  (m).  In  that  case  it  was  contended  that  32  &  33 
Vict.  c.  55,  s.  9  (rep.),  which  enacts  that  "whenever  words 
occur  which  import  the  masculine  gender,  the  same  shall  be 
held  to  include  females  for  all  purposes  connected  with  the 
right  to  vote  at  elections,"  enfranchised  not  only  single,  but 
also  married  women.  But  it  was  held  that  it  did  not.  "  Mar- 
riage," said  Mellor,  J.,  "is  at  common  law  a  total  disqualifi- 
cation, and  a  married  woman  therefore  could  not  vote,  her 
existence  for  such  a  purpose  being  merged  in  that  of  her 
husband."  The  Act  in  question  was  passed  because,  as  Cock- 
burn,  C.J.,  observed,  "it  was  thought  to  be  a  hardship  that 
when  women  bore  their  share  of  the  public  burthens  in  respect 
of  the  occupation  of  property,  they  should  not  also  share  the 
rights  to  the  municipal  franchise  and  be  represented;  and  it 
was  thought  that  unmarried  women  ought  to  be  lallowed  to 
exercise  these  rights.  .  .  .  But  it  seems  quite  clear  that  this 
statute  had  not  married  women  in  its  contemplation."]  In 
Nairn  v.  University  of  St.  Andrews,  (1910)  A.C.  147,  it 
was  contended  that  women  graduates  of  a  Scotch  university 
were  under  the  statutes  relating  to  the  university  franchise  (x) 


(u)   Vide  ante,  p.  123. 

{x)  31  &  32  Viot.  c.  48,  ss.  27,  28  ;  44  &•  46  Vict.  o. 


40,  s.  2, 
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entitled  to  vote  at  university  elections  of  members  of  Par- 
liament. Lord  Loreburn,  L.C.,  said  (p.  161):  "If  the  word 
person  in  sect.  27  of  the  Act  of  1868  is  wide  enough  to  com- 
prise women,  then  they  are  shut  out  by  the  exception  of  those 
subject  to  legal  incapacity.  If  the  word  person  is  not  wide 
enough  to  include  women,  then  there  is  nothing  in  any  Act 
of  Parliament  that  gives  the  smallest  foothold  for  the  appel- 
lant's contention.  I  will  only  add  this  much  as  to  the  case 
of  the  appellants  in  general.  It  proceeds  upon  the  supposition 
that  the  word  person  in  the  Act  of  1868  did  include  women, 
though  not  then  giving  them  the  vote,  so  that  at  some  later 
date  an  Act  purjporting  to  deal  with  education  (y)  might 
enable  commissioners  to  admit  them  to  the  degree,  and  thereby 
also  indirectly  confer  upon  them  the  franchise.  It  would 
require  a  convincing  demonstration  to  satisfy  me  that  Par- 
liament intended  to  effect  a  constitutional  change  so  momen- 
tous and  far-reaching  by  so  furtive  a  process." 

(y)  62  &  53  Vict.  c.  55,  s.  U. 
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CHAPTEE  VI. 

EFFECT  OF  ONE  PAET  OF  A  STATUTE  UPON  THE 
CONSTRUCTION  OF  THE  OTHER  PARTS. 


191 


Parts  of  a  statute 


FAOE 

191 
192 
192 


195 
196 


196 


198 
199 
199 


1.  Date  of  royal  assent  . 

2.  Title 

Full  title  sometimes  con- 
sidered in  construing 
obscure  enactment  . 

Short  titles  part  of  an  Act  . 

3.  Marginal  notes  rarely  con- 

sidered in  construing  en- 
actment .... 

Punctuation  throws  no  light 
on  meaning  of  enactment  198 

Consequent  difficulty  of  de- 
ciding whether  words  are 
to  be  construed  reddendo 
singula  svngidis 

4.  Efiect  of  preamble 
Object  of  preamble 
Preamble  is  integral  part  of 

statute     . 

If  language  of  enactment  is 
clear,  preamble  must  be 
disregarded     . 

If  language  is  not  clear, 
preamble  may  be  resorted 
to  to  throw  light  on 
meaning . 

If  very  general  language  is 
used,  preamble  may  indi- 
cate in  what  particular 
instances  enactment  is  to 
apply      . 

But  it  will  always  be  a 
question  for  the  Court 
whether  an  Act  is  suffi- 
ciently explicit  by  itself . 

Effect  of  repeal  of  pre- 
ambles   .... 

Becital       .... 


.  200 


201 


202 


202 


203 


204 
204 


3.  Effect  of  headings     .        .  205 
The  "headings"  foimd  in 


205 


206 
207 

210 

210 


211 


212 


certain  Acts  are  part  of 
the  Act   .... 

But  are  not  to  be  taken  into 
account  if  the  enactment 
is  clear    .... 

Sub-headings 

6.  Effect    of     interpretation 

clauses    .... 
Usually  extend  meaning  of 

word  interpreted     . 
But  do  not  in  that  case  take 

a,way    the    natural    and 

ordinary     meaning      of 

words  interpreted    . 
Sometimes  inserted  merely 

ex  abundanti  cauteJd 
Do  not  necessarily  apply  on 

every  occasion  when  word 

interpreted  is  used  in  Act  213 

7.  Effect  of  enacting  clauses  .  213 
Immaterial  whether  an  en- 
actment is  contained  in 
separate  sections  or  not 

Construction  of  repugnant 
clauses    .... 

Construction  of  repugnant 
proviso    .... 

Construction  of  repugnant 
saving  clause  . 

Former  rule  as  to  pleading 
proviso  or  saving  clause  .  217 

Construction  of  general  and 
specific  enactments  if  re- 
pugnant ....  218 

Rule  applies  if  one  Act  is 
incorporated  into  another  219 

8.  Effect  of  schedules    .        .  221 
Schedule  is    integral    part 

of  an  Act        .         .         .221 
Form    given    in    schedule 
cannot  control  operation 
of  Act     .         .         .         .  221 


213 


214 


216 


216 


partg. 


[An  Act  of  Parliament  at  the  present  day  (a)  consists  of  the  Division  of 
following  parts,  viz.:—  statute  into 

1.  The  day  of  its  receiving  the  royal  assent. 

(«)  As  to  when  the  present  form  of  statute  was  flrst  adopted,  see  May,  Pari, 
Prac.  (11th  cd.),  p.  459  ;  ante,  p.  22. 
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2.  The  tide. 

3.  Marginal  notes  and  punctuation. 

4.  The  preamble. 

5.  Headings. 

6.  The  interpretation  clauses. 

7.  The  enacting  clauses. 

8.  The  schedules. 

It  is,  of  course,  often  the  case  that  an  Act  of  Parliament 
consists  merely  of  one  or  more  enacting  clauses,  and  has  no 
headings,  interpretation  clause,  schedules,  or  even  preamble.] 

Eoyal  assent.       1 .  The  date  on  which  an  Act  receives  the  Eoyal  assent  is 
made  part  of  the  Act  by  33  Geo.  3,  c.  13  (&). 

Title.  2.  It  is  said  by  Treby,  C.J.,  in  Chance  v.  Adams  (1696), 

1  Ld.  Raym.  77,  78,  that  "  no  titles  at  all  were  put  in  statutes 
until  11  Hen.  7  (1495)  "(c).  ["In  the  fifth  year  of 
Henry  VIII.  it  first  became  the  custom  to  put  a  distinct  title 
to  every  particular  chapter  of  a  statute.  The  subdivision  pf 
statutes  into  chapters  must  be  understood  to  have  been  per- 
fectly arbitrary.  The  same  may  be  predicted  of  the  titles 
prefixed  to  the  chapters,  which  have  often  been  the  mere  in- 
vention of  modern  editors"  (d).  In  Birtwhistle  v.  Vardill 
(1840),  7  01.  &  F.  895,  929,  Tindal,  C.J.,  said,  with  refer- 
ence to  ancient  statutes:  "  No  more  argument  can  be  justly 
built  upon  the  title  prefixed  to  the  statute  in  some  of  the 
modern  editions  of  the  statutes  than  upon  the  marginal  notes 
against  its  different  sections."] 

[In  Claydm  v.  Oreen  (1868),  L.E.  3  C.P.  511,  522, 
Willes,  J.,  after  explaining  how  Bills  were  formerly  en- 
grossed upon  one  or  more  Rolls  of  Parliament,  a  practice  dis- 
continued since  1849  (e),  said:  "  I  desire  to  record  my  con- 
viction that  this  change  in  the  mode  of  recording  them  cannot 
affect  the  rule  which  treated  the  title  of  the  Act,  the  marginal 
notes,  and  the  punctuation,  not  as  forming  part  of  the  Act, 
but  merely  as  a  oontemporanea  expositio.  The  Act  when 
passed  must  be  looked  to  just  as  if  it  were  still  entered  upon 
a  roll,  which  it  may  be  again  if  Parliament  should  be  pleased 
so  to  order,  in  which  ease  it  would  be  without  these  appen- 
dages, which,  though  useful  as  a  guide  to  a  hasty  inquirer, 
ought  not  to  be  relied  upon  in  construing  an  Act  of  Par- 
liament."] r 

This  opinion  of  Willes,  J.,  is  in  accord  with  a  series  of 
earlier  decisions  (/) .     It  does  not  wholly  exclude  reference  to 

(i)   Vide  ante,  p.   56 ;   and   post,   Part    II.   oh.   vi.    "  Commencement   and 
Duration  of  Effect  of  Statutes." 

(c)  Birtwhistle  v.   rardill  (1840),  7  CI.  &  F.  895,  946,  Lord  Brongham;  and 
see  Bacon,  Abr.  tit.  Statute  A ;  but  see  3  Hen.  7,  1  Rev.  Stat.  (2nd  ed.)  228. 

(d)  [Dwarris  on  Statutes  (2nd  ed.),  p.  462  ;   1  Bl.  Comm.  183] 

(e)  Bills  as  soon  as  passed  are  now  printed  on  vellum  by  the  King's  printer : 
May,  Pari.  Prao.  (11th  ed.),  p.  616. 

(/J  In   Pawner's  case  (1611),  11   Co.  Rep.  33,  Lord  Coke  said:    "As  to  the 
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the  long  title;  but  other  judges  have  differed  from  him  as 
to  the  extent  to  which  the  long  title  may  be  used  as  a  guide  to 
construction.  [In  Brett  v.  Brett.  (1826),  3  Addams,  210,  the 
question  was  whether  the  expression  "any  will  or  codicil," 
when  used  in  25  Geo.  2,  c.  &  {g),  related  to  all  wills  and 
codicils,  or  only  to  those  of  real  estate.  The  title  of  that 
Act  was  "  An  Act  for  putting  an  end  to  certain  doubts  relating 
to  the  attestation  of  wills  and  codicils  of  real  estate,"  and 
Sir  John  Nicholl  held  that  the  title  might  be  taken  into  con- 
sideration in  deciding  the  question  raised,  and  that  since  the 
Act  professed  by  its  title  to  relate  only  to  wills  and  codicils 
of  real  estate,  it  must  be  held  to  be  confined  to  such,  and  not 
to  affect  wills  or  codicils  of  perslonal  estate.  "  If  that  had 
been  the  true  oonstruction,"  said  he,  "  the  title  of  the  Act 
should  at  least,  not  to  say  must,  have  been  different.  But 
the  title  of  an  Act  of  Parliament  is  settled  with  some  solem- 
nity {h);  and  .this,  too,  after  it  becomes  an  Act — that  is,  after 
the  question  put,  whether  the  Bill  shall  pass,  and  that  question 
carried  in  the  affirmative.  This  seems  to  imply  that,  in  what- 
ever sense  the  phrase  was  understood  by  the  framer  of  the 
Bill,  the  sense  in  which  it  was  understood  by  the  Legislature, 
and  in  which  the  Court  consequently  is  bound  to  construe  it, 
is  that  of  a  will  or  codicil  of  real  estate"  only.  The  two  fol- 
lowing cases  are  good  examples  of  the  way  in  which  the  title 
of  an  Act  is  allowed  to  operate  upon  its  construction .  In  Shaw 
V.  Ruddin  (1859),  9  Ir.  C.  L.  E.  214,  the  question  was  whether 
s.  25  of  the  Dublin  Carriages  Act,  1853,  which  imposes  a  penalty  le  &  17  viot. 
upon  persons  using  or  letting  to  hire  at  any  place  within  the  0. 112. 
police  district  of  Dublin  any  .  .  .  cart  ...  without  having 
a  licence  for  the  same,  applies  to  carts  used  for  private  pur- 
poses only.  The  title  of  the  Act  is  "  An  Act  to  consolidate  and 
amend  the  laws  relating  to  hackney  and  stage  carriages,  also 
job  carriages  and  horses  and  carts  let  for  hire  within  the  police 
district  of  Dublin."  Lefroy,  C.J.,  said  in  his  judgment: 
"  Now,  the  title  of  the  Act  shows  that  the  Legislature  in- 
tended to  make  regulations  with  respect  to  carriages  and  other 
vehicles  let  for  hire.  It  is  quite  true  that,  although  the  title 
of  an  Act  cannot  be  made  use  of  to  control  the  express  pro- 
visions of  the  Act,  yet  if  there  be  in  these  provisions  any- 
thing admitting  of  a  doubt,  the  title  of  the  Act  is  a  matter 
proper  to  be  considered,  in  order  to  assist  in  the  interpretation 

style  or  title  of  the  Act,  that  is  no  parcel  of  the  Act,  and  ancient  statutes  are 
without  any  title  ;  and  many  Acts  are  of  greater  extent  than  the  titles  are."  In 
Att.-Gen.  v.  Lord  Weymouth  (1743),  Ambler,  22,  Lord  Hardwioke  said:  "The 
title  is  no  part  of  the  Act."  See  also  Mills  v.  Wilkins  (1704),  6  Mod.  62,  Holt, 
C.J. ;  S.  V.  Williams  (1791),  1  W.  Bl.  93,  95 ;  Stinter  v.  NockoUa  (1849),  1 
Macn.  &  G.  640,  Lord  Oottenham ;  Coomber  v.  Series  JJ.  (1882),  9  Q.  B.  D. 
17,  32. 

(g)  Repealed  7  Will.  4  &  1  Vict.  o.  26,  s.  2,  except  as  to  American  colonies 
and  as  to  wills  made  before  1838. 

{h)  See  note  {I),  pott,  p.  195. 

C.  O 
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of  the  Act,  and  thereby  to  give  to  the  doubtful  language 
in  the  body  of  the  Act  a  meaning  consistent  rather  than 
at  variance  with  the  clear  title  of  the  Act."  In  Ex  parte 
Steavenson  (1823),  2  B.  &  C.  34,  a  quo  warranto  was  moved 
for  against  certain  municipal  officers,  who,  having  been  elected 
in  September,  1822,  had  neglected  tO'  take  the  oaths  of 
allegiance.  &c.,  as  required  by  the  Tests  ajid  Corporation 
Acts,  within  six  months.  By  the  Annual  Indemnity  Act 
(4  Geo.  4,  c.  1),  passed  in  February,  1823,  it  was  enacted  that 
"  all  and  every  person  and  persons  who  at  or  before  the  passing 
of  this  Act  hath  or  shall  have  omitted  to  take  the  oaths  within 
such  time  as  is  by  the  said  Act  required,  and  who,  on  or 
before  March  25,  1824,  shall  take  the  said  oaths,  shall  be  and 
are  hereby  indemnified."  It  was  contended  that  this  Act 
only  applied  to  persons  who,  "  at  or  before  the  passing  of  the 
Act,"  had  incurred  penalties,  and  that  as  these  persons  were 
only  elected  in  September,  1822,  they  had  not  incurred  any 
penalties  by  February,  1823,  when  the  Act  passed,  and  con- 
sequently oould  not  be  protected  by  it.  But  on  behalf  of 
these  persons  it  was  urged  that  from  the  title  of  the  Act  it 
was  clear  that  it  was  the  intention  of  the  Legislature  that  the 
indemnity  should  extend  to  them.  And  so  it  was  held  by 
the  Court,  who  said:  "There  may,  perhaps,  be  some  obscurity 
in  the  words  of  the  statute,  but  there  is  none  in  the  title,  and 
this  being  a  remedial  statute,  we  should  construe  it  so  as  to 
give  full  effect  to  the  intention  of  the  Legislature."]  In 
East  and  West  India  Docks  Co.^r.  Shaw,  Savitl  d  Albion  Co. 
(1888),  39  Ch.  D.  531,  Chitty,  J.,  said  that  the  full  title 
might  "be  referred  to  for  ascertaining  generally  the  scope  of 
the  Act";  and  in  Kenrick  v.  Lawrence  (1890),  25  Q.  B.  D. 
25  &  26  Vict.  99,  a  case  on  the  Copyright  ("Works  of  Art)  Act,  1862,  which 
"•  ^^-  has  a  statutory  short  title,  Wills,  J.,  referred  to  the  full  title 

to  elucidate  an  ambiguity.  He  said:  "  The  title  of  a  statute 
does  not  go  for  much  in  construing  it,  but  I  do  not  know  that 
it  is  to  be  absolutely  disregarded.  The  cases  on  the  subject 
are  collected  and  their  effect  stated  in  Master  Wilberforce's 
very  careful  and  able  treatise  on  Statute  Law,  at  pp.  272, 
276.  The  title  of  Lord  Campbell's  Act  (i)  was  certainly 
referred  to  as  not  without  significance  in  the  Court  of  Queen's 
Bench  in  Blake  v.  Midland,  Railway  Company  {k).  As  far 
as  it  goes,  the  title  would  certainly  seem  to  point  to  the  notion 
that  it  is  the  product  of  the  artistic  faculty  which  is  the 
primary  thing  to  be  protected.  And  although  it  might  not 
be  right  on  that  account  to  cut  down  the  generality  of  the 
expression  'every  drawing,'  yet  it  may  serve  to  point  to  the 
character  of  a  production." 

(i)  The  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  e.  93). 
(k)  (1852),  18  Q.  B.  98,  109. 
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The  old  opinion  that  the  long  title  is  not  part  of  the  statute  The  full  title, 
is  no  longer  adopted,  owing  to  changes  in  the  Parliamentary  modem  view, 
procedure  for  dealing  with  titles.  In  Jefferies  v.  Alexander 
(I860),  8  H.L.  C.  594,  603,  note  (h),  Lord  Cranworth  (said 
that  though  the  question  as  to  the  title  of  an  Act  is  put  from 
the  chair  in  the  House  of  Commons,  it  was  never  put  in  the 
House  of  Lords.  But  under  the  present  procedure,  in  both 
Houses  titles  are  now  the  subject  of  amendment  (Z) .  The 
full  title  is  "  always  on  the  roll "  (m),  and  may,  like  the 
preamble,  "  be  looked  at  in  order  to  remove  any  ambiguity  in 
the  words  of  the  Act"  (w).  In  FieMen  v.  Morley  Corpora- 
tion, (1899)  1  Ch.  1,  3,  Lindley,  M.B..,  in  construing  the 
Public  Authorities  Protection  Act,  1893,  referred  to  the  full  36  &  67  Vict, 
title  and  continued:  "I  read  the  title  advisedly,  because  now  °■^^■ 
and  for  some  years  past  the  title  of  an  Act  of  Parliament  has 
been  part  of  the  Act.  In  old  days  it  used  not  to  be  so,  and 
in  the  old  law-books  we  were  told  not  so  to  regard  it;  but  now 
the  title  is  an  important  part  of  the  Act,  and  is  so  treated  in 
both  Houses  of  Parliament"  (o).  In  Att.-Gen.  v.  Margate 
Pier  arid  Harbour  Co.,  (1900)  1  Ch.  749,  Kekewich,  J.,  held 
that  a  commercial  company  having  powers  and  duties  under 
a  special  Act,  was  not  a  public  authority  within  the  Public 
Authorities  Protection  Act,  1893  (p).  In  Dartford  Rural 
District  Council  v.  Bexley  Heath  Bail.  Co.,  (1898)  App. 
Gas.  210,  312,  the  Earl  of  Halsbury,  L.C.,  to  determine  the 
scope  of  the  Eailways  Clauses  Act,  1845,  took  into  considera-  8  &  9  Viet, 
tion  not  only  the  preamble  but  also  the  title  of  the  statute  (q) .  "'     ' 

{1}  The  last  question  to  be  determined  in  the  House  of  Commons  is  that  this 
he  the  title  of  the  Bill,  which  is  accordingly  read  by  the  Speater.  Amendments 
may  then  be  offered  to  the  title:  May,  Pari.  Praot.  (llth  ed.),  502.  In  the 
House  of  Lords  th^  title  miy  he  amended  at  any  stage  during  the  progress  of  a 
BUI :  May,  Pari.  Praet.  (1 1th  ed.),  602  ;  Standing  Orders,  House  of  Commons, 
1906,  Public  Business,  No.  34  ;  Eosooe,  Nisi  Prius  {18th  ed.),  10-5. 

(m)  Sutton  V.  Sutton  (1882),  22  Ch.  D.  513,  Jessel,  M.E. 

(»)   Coomber  v.  Serks  JJ.  (1882),  9  Q.  B.  D.  17,  33,  Huddleston,  B. 

(o)  Followed  in  R.  v.  Cocleerton  (1901),  17  Times  L.  R.  163  (C.  A.).  The 
same  rule  is  observed  in  Canada:  O'Connor  v.  Nova  Sootia  Telephone  Co.,  22 
Canada  276. 

{p)  In  The  Tdm,  (1899)  P.  236,  Jeune,  P.,  erroneously  referral  to  Fielden's 
case  («}i  supra)  as  dealing  with  the  "  short  title  "  of  the  Act. 

(q)  [There  is  one  Act  of  Parliament  (31  &  32  Vict.  o.  89)  in  which,  unless  the 
title  he  taken  as  an  integral  portion  of  the  Act,  the  first  section  will  he  un- 
inlelligible.  The  title  of  the  Act  is  '.'  An  Act  to  alter  certain  provisions  in  the 
Acts  for  the  commutations  of  tithes,  the  Copyhold  Acts,  and  the  Acts  for  the 
inclosure,  exchange,  and  inprovement  of  land,  ..."  The  Act  then  goes  on 
thus  :  "  Be  it  enacted,  &o.,  1.  That  notwithstanding  any  provisions  in  the  said 
Acts  contained,  &o."  This  is,  of  course,  the  result  of  an  oversight,  and  is  a 
good  illustration  of  the  hasty  way  in  which  Acts  of  Parliament  are  drawn. 
Whether  it  would  be  held  that  the  first  section  of  this  Act  is  inoperative  as 
being  altogether  unintelligible  according  to  the  ordinary  rules  for  construing 
statutes  remains  to  be  seen,  should  the  question  ever  be  raised  ;  but  it  is  obvious 
that,  unless  the  title  be  treated  as  part  of  the  Act,  the  first  section  will  have  no 
meaning  at  all.  This  Act  underwent  no  alteration  whatever  during  its  passage 
through  Parliament.  The  first  print  of  the  Act,  which  has  on  the  back  of  it  die 
names  of  Mr.  Gathome  Hardy  and  Mr.  Sclater  Booth,  may  be  seen  in  the 
Library  of  the  House  of  Commons.] 

o2 


Digitized  by  Microsoft® 


196 


60  &  61  Vict. 
0.  37. 


Short  titles 
part  of  an 
Act. 


59  &  60  Vict. 
u.  U. 


Marginal 
notes. 


Effect  of  One  Part  of  a  Statute  upon  the 

And  in  Fenton  v.  Thorley,  (1903)  A.  C.  443,  a  case  upon 
the  Workmen's  Compensation  Act,  1897,  Lord  Macnaghten 
said:  "  It  has  been  said  that  you  cannot  resort  to  the  title  of 
an  Act  for  the  purpose  of  construing  its  provisions.  Still, 
as  was  said  by  a  very  sound  and  careful  judge  (r),  the  title 
of  an  Act  is  no  part  of  the  law  (s),  but  it  may  tend  to  show 
the  object  of  the  legislation.  .  .  .  Surely,  if  such  a  refer- 
ence is  ever  permitted,  it  must  be  permissible  in  a  case  like 
this,  where  Parliament  is  making  a  new  departure  in  the 
interest  of  labour,  and  legislating  for  working  men  presumably 
in  language  that  they  can  understand." 

"  Every  Act  of  Parliament,"  says  Lord  Thring  (Practical 
Legislation,  p.  37),  "should  have  a  short  title,  ending  with 
the  date  of  the  year  in  which  it  is  passed.  .  .  .  For  although 
[s.  3  of]  Lord  Brougham's  Act,  13  &  14  Vict.  c.  21  {t),  enables 
referelnce  to  be  made  to  a  particular  statute  without  men- 
tioning its  title,  it  is  very  inexpedient  to  do  so,  as  the  mere 
mention  of  a  particular  chapter  fails  to  convey  to  the  mind 
of  the  reader  any  idea  of  the  Act  referred  to,  and  mistakes 
often  arise  from  a  misprint  in  the  number  of  a  chapter";  and 
this  is  now  the  established  mfethod  of  drafting  (m)  .  Where 
Acts  contain  a  section  enacting  that  the  Act  may  be  cited  by 
some  short  title,  such  a  section  may  be  cited  as  proof  of  the 
intention  of  the  Legislature,  so  as  "to  make  that  short  title 
a  good  general  description  of  all  that  was  done  by  the 
Act"  (a;).  The  short  titles  given  by  the  Short  Titles  Act, 
1896,  do  not  appear  to  come  within  this  decision,  and  are 
merely  guides  for  reference  and  future  drafting.  Eeference 
to  the  long  or  short  titles  of  a  statute  for  purposes  of  inter- 
pretatioiQ  must  always  be  secondary  to  reference  to  the  enacting 
part,  for  the  title  may  be  colourless  («/),  or  the  Act  may  deal 
with  subjects  not  expressed  in  the  title  {z) . 

3.  The  old  view  was  that  [the  marginal  notes  do  not  form 
part  of  any  Act  (a),  are  not  amfended  in  either  House,  and 
it  is  not  usual  to  allow  them  to  be  referred  to  for  the  purpose 
of  throwing  light  upon  the  meaning  of  an  obscure  enactment, 
and  there  appear  to  be  few  instances  in  the  reports  of  this  being 
done.]  But  in  E.  v.  Milverton  (1836),  5  A.  &  E.  854,  it  was 
held  that  a  marginal  note  to  a  form  in  the  schedule  of  13 
Geo..  3,  0.  78,  "  which  is  not  merely  found  in  the  printed  Act, 


M  WigMman,  J.,  in  Johnston  v.  Vpham  (1859),  2  E.  &  E.  263. 

(«)  This  is  not  the  present  opinion,  vide  supra,  p.  195. 

(*)  Superseded  by  sect.  35  of  the  Interpretation  Act,  1889  (52  &  53  Vict. 
0.  63),  post,  Appendix  0. 

(»)  For  a  list  of  popular  and  short  titles,  see  Appendix  B. 

{xj  Middlesex  Justices  v.  R.  (1884),  9  App.  Cas.  767,  Lord  Selbome. 

[y)  E.  V.  West  Eiding  Comty  Council,  (1907)  A.  0.  29,  Farwell,  L.J.,  cited 
ante,  p.  131. 

(«)  See  B.  V.  Washington  (1881),  46  Upp.  Can.  Q.  B.  221,  225,  Osier,  J. 

(a)  Olaydon  v.  Green  (1868),  L.  R.  3  C.  P.  511,  ante,  p.  192, 
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but  in  the  Parliament  Roll,"  was  part  of  the  Act  and  should 
receive  its  full  effect.  In  Sheffield  Waterworks  v.  Bennett 
(1872),  L.R.  7  Ex.  409,  421,  Cleasby,  B.,  said  that  "one 
may  refer  to  the  marginal  reference  in  considering  the  general 
sense  in  which  words  are  used  in  Acts  of  Parliament."  And 
[in  Vemur  v.  Sellon  (1876),  2  Ch.  D.  525,  Jessel,  M.R., 
referred  to  the  marginal  note  of  19  &  20  Viet.  c.  120, 
s.  14  (rep.),  in  support  of  the  view  which  he  took  of  the 
meaning  of  the  section.  "  This  view,"  said  he,  "  is  borne  out 
by  the  marginal  note,  and  I  may  mention  that  the  marginal 
notes  of  Acts  of  Parliament  now  appear  on  the  Rolls  of  Par- 
liament, and  consequently  form  part  of  the  Acts,  and  in  fact 
are  so  clearly  so  that  I  have  known  them  to  be  the  subject  of 
motion  and  amendment  in  Parliament"  (&)].  But  Baggallay, 
L.J.,  in  Att.-Oen.  v.  G.  E.  Bait.  Co.  (1879),  11  Ch.  D. 
449,  461,  said:  "  I  never  knew  an  amendment  set  dawn  or  dis- 
cussed upon  the  marginal  notes  to  a  clause.  The  House  of 
Commons  never  has  anything  to  do  with  a  marginal  note." 
And  James,  L.J.,  at  p.  465,  said:  "  Is  it  not  a  mere  abstract 
of  the  clause  intended  to  catch  the  eye?"  But  the  statement 
is  perfectly  correct  as  to  modern  Acts,  the  copies  printed  on 
vellum  and  deposited  with  the  Clerk  of  the  Parliaments  and 
at  the  Rolls  House  contain  the  marginal  notes  which  appear 
in  the  ordinary  printed  copies.  [Qn  July  20,  1875  (c),  Mr. 
Raikes,  the  Chairman  of  Committees,  ruled  that  the  marginal 
notes  of  an  Act  could  not  be  amended  in  committee,  and  this 
ruling,  which  extended  to  titles  of  groups  of  clauses  and  cross- 
headings,  was  supported  by  Mr.  Dodson,  a  former  chairman. 
Acting  apparently  on  this  view  of  the  law,  the  editor  of  the 
first  Revised  Edition  of  the  Statutes  has  (as  he  states  in  the 
preface  to  vol.  xi.)  revised  the  marginal  notes  throughout  the 
edition],  and  the  same  process  is  adopted  in  Chitty's  Statutes 
and  their  annual  continuation  (d) . 

It  is  not  uncommon  for  the  marginal  note  to  an  Act  to 
refer  to  matters  struck  out  of  the  Bill  in  its  passage  through 
Parliament.     Thus,  sect.  1  (2)  of  the  Married  Women  (Main- 
tenance in  Case  of  Desertion)  Act,  1886,  had  a  marginal  note  49  &  50  Vict, 
as  to  the  custody  of  children,  though  the  text  was  silent  on  "•  ^^  (''^P-)- 
the  subject. 

With  reference  to  the  Railways  Clauses  Act,  1845,  Bram-  8  &  9  Viot. 
well,  L.  J.,  said  in  Att.-Gm.  v.  G.  E.  Rail.  Co.  (1879),.  c  20. 
11  Ch._  D.  449,  460:  "What  would  happen  jf  the  marginal 
note  differed  from  the  section,  which  is  a  possibility,  as   is 

(i)  As  to  this  dictum,  Jessel,  M.R.,  said  in  Sution  v.  Sutton  (1882),  22 
Ch.  D.  511,  513  :  "The  diotum  in  that  case  is  not  strictly  correct.  I  have  since 
ascertained  that  the  practice  is  so  uncertain  as  to  the  marginal  notes  that  it 
cannot  be  laid  down  that  they  are  always  on  the  EoU." 

(c)  225  Hansard  {3rd  series),  p.  1769.     See  Rosooe,  Nisi  Prius  (18th  ed.),  104. 

(rf)  They  differ  from  the  King's  printer's  copies.  Vide  Lumley,  Public 
Health  Act  (3rd  ed.).  Preface,  p.  vi. 
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shown  in  sect.  112  of  this  Act?  Does  the  marginal  note  repeal 
the  clause,  or  the  clause  the  marginal  note?" 

In  Stephmson  v.  Taylor  (1861),  1  B.  &  S.  101,  106,  Cock- 
burn,  C.J.,  said:  "  On  the  Parliament  Roll  there  is  no  punc- 
tuation, and  we  therefore  are  not  bound  by  that  in  the  printed 
copies"  (e).  This  statement  seems  to  be  also  applicable  to 
thB  vellum  prints.  The  copies  printed  on  vellum  since  1850 
are  oertainly  in  some  oases  punctuated,  but  punctuation  is  dis- 
oouraged  by  the  Parliamentary  officials  owing  to  the  diffi- 
culties which  arise  when  the  punctuation  is  not  altered  to 
give  effect  to  amendments  made  in  committee.  Punctuation 
when  it  occurs  in  the  vellum  copies  is,  it  is  submitted,  to  be 
regarded,  to  some  extent  at  least,  as  contemporanea  expo- 
sitio  (/) , 

[In  Barrow  v.  Wadkim  (1857),  24  Beav.  330,  the  question 
arose  whether  the  words  in  13  Geo.  3,  c.  21,  s.  3  (rep.),  were 
to  read  "  aliens'  duties,  customs  and  impositions,"  or  "  aliens, 
duties,  customs  and  impositions."  "  I  supposed,"  said  KomiUy, 
M.B..,  "  I  should  not  learn  much  on  the  subject  from  the  in- 
spection of  the  Roll  of  Parliament  (g),  but  as  it  was  in  my 
custody  I  have  examined  it.  It  seems  that  in  the  Rolls  of 
Parliament  the  words  are  never  punctuated,  and  accordingly, 
very  little  is  to  be  learnt  from  this  document."  One  of  the 
effects  of  the  original  statutes  not  being  punctuated  is  that 
it  is  often  difficult  to  decide  whether  words  apply  only  to  a 
particular  branch  of  a  sentence,  and  are  to  be  read  distribu- 
tively,  reddendo  singula  singulis,  as  it  is  called,  or  whether 
they  govern  the  whole  sentence.  It  does  not  appear  that  any 
definite  rule  can  be  laid  down  ap  to  this;  but,  as  Dwarris  says 
as  to  this  point  (ed.  2,  p.  601),  "the  intention  must  be 
collected  from  the  context  to  which  the  words  relate."]  Thus, 
it  was  held  in  Badger  v.  South  Yorkshire  Eml.  Co.  (1858), 
1  E.  &  E.  347,  364,  that  the  word  "purchase,"  as  used  in 
a  local  Act  (12  Geo.  1,  c.  88,  s.  2),  may  "be  applicable,  red- 
den-do  singula  singulis,  to  the  other  purposes  for  which  the 
acquisition  of  the  soil  is  certainly  necessary";  and  in  Phillips 
V.  Highland  Bail.  Co.  (1883),  8  App.  Gas.  366,  it  was  held 
that  sect.  189  of  the  Merchant  Shipping  Act,  1854  {h),  must 
be  so  read. 

[In  Dwfce  of  Devonshire  v.  O'Connor  (1890),  24  Q.  B.  D. 
468,  which  turned  on  the  construction  of  an  oaolosure  Act 
(38  Geo.  3,  o.  18),  Lord  Esber,  M.R.,  said  (p.  478):  "It  has 
been  said  that  there  are  brackets  in  it"  (an  exception  in  the 
Act),  "  but  that  we  must  read  it  as  though  the  brackets  were 

(e)  This  is  not  strictly  accurate.  On  examination  of  the  Roll  of  the  Treason 
Act,  1351  (for  the  purposes  of  R.  v.  Lynch,  (1903)  1  K.  B.  iii),  some  punctuation 
was  found. 

(/)    Vide  ante,  p.  88  et  seq. 

Iff)  The  document  referred  to  by  Lord  KomiUy  seems  to  be  the  Chancery  Roll, 
and  not  the  Parliament  Roll  of  the  Statutes.     Vide  ante,  p.  48. 

(A)  Repealed,  but  re-enaoted  in  57  &  58  Vict.  o.  60,  s.  165. 
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removed  to  some  other  part  of  the  clause.  But  if  notice  is 
to  be  taken  of  the  brackets,  it  must  be  subject  to  the  language 
UBod,  and  then  it  may  be  shown  that  either  at  both  ends  or  at 
one  end  of  the  parenthesis  the  bracket  must  have  been  erro- 
neously placed,  and  that  the  brackets  must  be  put  in  the  right 
place  according  to  the  sens©  and  construction  of  the  language 
used.  To  my  mind,  however,  it  is  perfectly  clear  that  in  an 
Act  of  Parliament  there  are  no  such  things  as  brackets  any 
more  than  there  are  puoh  things  as  stops."] 

The  punctuation  in  the  8vo  and  4to  editions  between  1896 
and  1907  differs,  because  they  were  under  different  editors. 
The  4to  followed  the  original  bill  on  the  Parliament  Rollp, 
and  the  8vio  the  deliberate  judgment  of  the  editor.  It  is 
believed  that  sinoe  1907  both  editions  follow  the  punctuation 
of  the  Clerk  of  Public  Bills. 

4.  Preambles,  especially  in  the  earlier  Acts,  have  been  re-  Effect  of 
garded  as  of  great  importance  as  guides  to  construction.  preamble. 

Coke  (1  Litt.   11&)  says:   "From  statutes  his  [Littleton's]  Object  of 
arguments  and  proof  are  drawn  first  from  the  rehearsal    or  preamble, 
pfreamble  of  the  statute."     ["  The  proper  function  of  a  pre- 
amble," says  Lord   Thring  (j),  "is  to  explain    certain  facts 
which  are  necessary  to  be  explained  before  the  enactments  con- 
tained in  the  Act  can  be  understood;  for  example,  the  Courts  28  &  29  Vict, 
of  Justice  Building  Act,  1865,  proposed  to  apply  certain  funds  °-  *8. 
to  the  payment  of  the  expenses  of  constructing  new  Courts 
of  Justice  (&) .     Acdbrdingly,  a  long  preamble  was  prefixed 
to  the  Act,  explaining  the  origin  of  these  funds,  for  without 
such  a  preamble  it  would  have  been  impossible  for  Parliament 
to  have  understood  the  subject-matter  of  the  Act"  (Z).] 

The  preamble  of  a  public  Bill  is  usually  considered  last  in 
committee,  and  amendied  to  correspond  with  the  clauses  as 
settled  in  committee  (m) . 

By  the  Standing  Orders  of  both  Houses  all  Acts  which  fall 
within  the  Parliamentary  d^cription  of  private  Bills  are  re- 
quired to  have  preambles,  and  the  petitioners  are  required  to 
prove  the  preamble,  which  is  needed  to  explain  the  reasons 
for  the  exception  sought  to  be  made  to  the  general  law,  and 
to  justify  Parliament  in  granting  the  exceptional  powers 
sought  for. 

It  is  the  duty  of  a  select  committee  on  a  private  Bill  to 
relport  (w)  that  the  allegations  of  the  Bill  {i.e.,  the  contents 
of  the  preamble)  have  been  examined  (o),  and  also  as  to  any 


(i)  Practical  Legislation  (ed.  1902),  p.  92. 

(*)  The  preamble  to  S  Geo.  3,  o.  26,  recites  the  title  to  the  Isle  of  Man  during 
300  years,  and  extends  over  eighteen  pages. 

(T)  In  the  case  of  public  BiUs,  preambles  are  now  often  superseded  by  a 
memorandum  or  breviate  ezplainiog  the  object  of  the  Bill ;  vide  ante,  p.  135. 

(m)  1  Cliff.  865  ;  vide  ante,  p.  195,  note  (i). 

(«)  Standing  Orders  H.  C.  1906,  148,  Private  Business. 

(o)  Ibid.  149. 
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albetratiomB  mode  by  the  oommittee  in  the  preamble,  and  the 
ground  of  making  them  {p) .  It  may  fairly  be  contended  that, 
in  view  of  the  Sending  Orders,  the  recitals  of  the  preamble 
of  a  private  Act  should  be  treated  by  the  Courts  as  coiiclusive 
as  between  the  parties  to  the  Parliamentary  bargain  contained 
in  the  Bill  and  as  to  the  public  utility  of  passing  the  Bill, 
inajsmuch  as  they  are  not  adopted  without  examination  of 
witneeees,  and_in  many  oases  after  prolonged  opposition  and 
argument,  before  a  sdlect  committee  {vide  ante,  p.  199;  post, 
Part  IV.). 

Evidetnce  in  proof  of  the  preambles  of  private  Bills  in  the 
Lords  used  to  be  taken  by  the  judges,  to  whom  petitioners  for 
private  Bills  were  referred  to  hear  the  parties  and  report  to  the 
Hoius©  the  state  of-  the  ease  and  their  opinion  thereon.  The 
witnesses  heard  befoire  the  judges  were  sworn  at  the  Bar  of 
the  House  of  Lords  if  the  BiU  related  to  landed  estate,  but  by 
the  Witnesses  on  Petitions  Act,  1801,  Scotch  and  Irish  judges 
have  power  to  administer  an  oath  on  the  reference  of  a  Bill 
to  them(g').  Since  1843  the  judges  do  not  take  evidence, 
and  the  only  Bills  referred  to  the  judges  are  estate  Bills 
(which  always  originate  in  the  House  of  Lords),  and  of  those, 
only  such  as  have  not  been  previously  approved  by  the  High 
Court  of  Justice  (Chancery  Division  (r)).' 

[Lord  Holt  is  reported  to  have  said,  in  Mills  v.  Wilkins 
(1704),  6  Mod.  62,  that  "  the  preamble  of  a  statute  is  no  part 
thereof,  but  contains  generally  the  motives  or  inducements 
thereof  " ;  but  this  Metum  is  not  in  accordance  with  the  opinion 
held  at  the  present  day.  "  The  preamble,"  said  Pollock,  C.B., 
in  Salkeld  v.  Jafmson  (1848),  2  Ex.  283,  "is  undoubtedly 
part  of  the  Act."  So  also,  in  Dcmes  v.  Kennedy  (1869), 
Ir.  R.  3  Eq.  697,  Christian,  L.J.,  said:  "The  preamble, 
which  of  course  is  a  most  important  part  of  the  statute  .  .  ." 
Whether  the  preamble  be  considered  as  an  integral  part  of 
the  statute  or  not,  the  general  rule  with  regard  to  ite  effect 
upon  the  enacting  part  of  the  statute  has  always  been  that 
if  the  meaning  of  the  enactment  is  clear  and  unequivocal  with- 
out the  preamble,  the  preamble  can  have  no  effect  whatever.] 
["The  preamble  of  the  statute,"  says  Coke,  in  1  Inst.  79a, 
"  is  a  good  means  to  find  out  the  meaning  of  the  statute,  and 
as  it  were  a  key  to  open  the  understanding  thereof."  In 
the  Sussex  Peerage  claim  (1844),  11  CI.  &  P.  143,  the  judges 
enunciated  the  rule  as  follows:  "  If  any  doubt  arises  from  the 
terms  employed  by  the  Legislature,  it  has  always  been  held 
a  safe  mean  of  ooUecting  'the  intention  to  call  in  aid  the  ground 
and  cause  of  making  the  statute,  and  to  have  recourse  to  the 


(p)  May,  Pari.  Praot.  (11th  ed.)  820. 

(?)  2CliflE.'768. 

(j)  Hid.  770  ;  S.  0.  (H.  L.)  PriTate  Bills,  153,  156  (1906). 
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preamble,  which,  according  to  Chief  Justice  Dyer,  is  'a  key 
to  open  the  minds  of  the  makers  of  the  Act,  and  the  mischiefs 
which  they  intended  to  redress'"  (s).]  This  rule  was  thus 
stated  ia  Povtell  v.  K&m/pton  Fork  Raaecourse  Co.,  (1899) 
A.  C.  143,  167,  by  the  Earl  of  Halsbury  :  "Two  propo- 
sitions are  quite  clear,  one  that  a  preamble  may  afford  useful 
light  as  to  what  a  statute  intends  to  reach,  and  the  other  that 
if  an  enactment  is  itself  clear  and  unambiguous,  no  preamble 
can  qualify  or  cut  down  the  enactment."  But  still  "  the  pre- 
amble is  the  key  (t)  to  the  statute,  and  affords  a  clue  to  the 
scope  of  the  statute,  where  the  words  construed  in  themselves 
without  the  aid  of  the  preamble  are  capable  of  more  than 
one  meaning.  There  is,  however,  another  rule  or  warning 
which  cannot  be  too  often  repeated,  that  you  must  not  create 
or  imagine  an  ambiguity  in  order  to  bring  in  the  aid  of  the 
preamble  or  recital. ,  To  do  so  would  in  many  cases  frustrate 
the  enactment  and  the  general  intention  of  the  Legisla- 
ture" (m).  And  Lord  Blackburn  in  deciding  upon  the  59  Geo.  3, 
meaning  of  Sturges  Bourne's  Act  as  to  the  rating  of  small  0. 12,  s.  19. 
tenements,  in  West  Ham  Assessment  Committee  v.  lies  H language 
(1883),  8  App.  Gas.  386,  388,  said:  "  I  quite  agree  with  the  "sciear" 
argument  which  has  been  addressed  to  your  lordships,  that  amble  must  be 
in  construing  an  Act  of  Parliament,  where  the  intention  of  disregarded, 
the  L^islature  is  declared  by  the  preamble,  we  are  to  give 
effect  to  the  preamble  to  this  extent,  namely,  that  it  shows  us 
what  the  Legislature  are  intending,  and  if  the  words  of  enact- 
ment have  a  meaning  which  does  not  go  beyond  that  preamble, 
or  which  may  come  up  to  the  preamble,  in  either  case  we 
prefer  that  meaning  to  one  showing  an  intention  of  the  Legis- 
lature which  would  not  answer  to  the  purposes  of  the  preamble, 
or  which  would  go  beyond  them.  To  that  extent  only  is  the 
preamble  material."  In  that  case  it  had  been  contended  that 
the  construction  adopted  by  the  Court  would  "  baffle  the  pre- 
amble" (a;).  And  Lord  Davey  in  Powell  v.  K^empton  Park 
Eaceoowse  Co.  (ubi  sup.),  said:  "  It  may  well  be  in  this  and 
in  other  cases  of  the  Legislature,  taking  the  recited  facts  as 
the  occasion  of  the  enactment,  have  deliberately  used  large 
words  to  prevent  the  same  kind  of  mischief  in  other 
forms"  (y). 

(«)  Quoted  and  approved  by  Lord  Halsbury,  L.C.,  in  Income  Tax  Commisauiners 
V.  Pemsel,  (1891)  A.  C.  -531,  542.    As  to  recitals,  eeepoat,  p.  204. 

(0  Cf.  Halton  v.  Cove  (1830),  1  B.  &  Ad.  638,  558,  adopted  by  Lord  James  in 
Powell  T.  Kempton  Park  Saceeom-se  Co.,  (1899)  A.  C.  143,  193. 

(«)  Powell  V.  Kempton  Parle  Racecourse  Co.,  loc.  eit.,  per  Lord  Davey,  at  p.  185. 

(»)  Cf.  Richards  v.  Scarborough  Market  Co.  (1854),  23  L.  J.  Ch.  110,  Knlgbt 
Bruce,  L.J.  ;  [^Hughes  v.  Cheater  Rail.  Co.  (1862),  31  L.  J.  Ch.  100,  Channell,  B.] 

{y)  [The  case  of  Wilson  v.  Knubley  (1806),  7  East,  128,  gives  a  good  illustration 
of  the  operation  of  this  rule.  The  preamble  of  3  Will.  &  Mary,  o.  14,  recites 
that  "it  hath  often  happened  that  several  persons,  having  by  bonds  and  other 
specialities  bound  themselves  and  their  heirs,  have  to  the  defrauding  _of  such 
their  creditors  devised  their  lands  "  ;  then  by  sect.  2  it  is  enacted  that  all  such 
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But  if  Ian-  [If  the  object  or  meaning  of  an  enactment  is  not  clear,  "  the 

guageisuot    preamble,"  as  BuUer,   J.,  said  in  Crespigny  v.  Wittenoom 

S'e  mlVbe  (1792),  4  T.  E.  793,  "  may  be  resorted  to  to  explain  it  "  (z).] 

resorted  to  lu  Coosmo  Mining  Co.  V.  South  Carolina  (1891),  144  U.  S. 

to  throw  light  560.   563,   Harlan,   J.,  stated  the  rule  in  the  U.  S.  to  be: 

n  meaning.     "  "^y^jjij^g  express  provisions  in  the  body  of  an  Act  cannot  be 

oontjrolled  or  restrained  by  the  title  or  preamble,  the  latter 

may  be  referred  to  when  ascertaining  the  meaning  of  a  statute 

which  is  susceptible  of  different  constructions"  (a). 

If  very  j^jf  ygj,y  general  language  is  used  in  an  enactment,  which 

languao-e         it  i®  cleai'  must  have  been  intended  to  have  some  limitation 

is  used,  put  upon  it,  the  preamble  may  be  used  to  indicate  to  what 

Fndioatelu"'''^  particular  instances  the  enactment  is  intended  to  apply.    The 

what  par-       casG  of  L'Apostre  V.  Le  Plaistrier  (1708),  cited  in  Copeman 

ticuiarm-       v.  Gallant  (1716),  1  P.  Wms.  318,  turned  upon  21  Jas.  1, 

menr^to*''"  "^^  ^^^  ^-   ^^'  ^^  (^®P-).  which  enacted  that:  "And  for  that 
apply.  bankrupts  frequently  convey  over  their  goods  and  yet  con- 

tinue in  possession  and  dispose  of  them,  be  it  enacted  that  if 
at  any  time  hereafter  any  person  shall  become  bankrupt  and 
at  such  time  shall  by  the  consent  and  permission  of  the  true 
owner  have  in  their  possession,  order,  and  disposition  any 
goods  or  chattels  .  .  .  that  in  every  such  case  the  commis- 
sioners shall  have  power  to  sell  and  dispose  of  the  same  for 
the  benefit  of  the  creditors.  .  .  ."  The  plaintiff  had  delivered 
to  one  Levi  (who  afterwards  became  bankrupt)  a  parcel  of 
diamonds  to  sell  for  him,  and  these  diamonds  were  at  Levi's 
bankruptcy  seized  by  the  defendants  for  the  creditors,  by 
virtue  of  this  statute,  as  being  goods  in  the  possession  of  the 
bankrupt  at  the  time  of  his  bankruptcy.     But  it  was  held  by 

devices  against  creditors  shall  be  absolutely  void ;  and  by  sect.  2  it  is  further 
enacted  that  "  all  such  creditors  shall  have  their  aetions  ofdebtn  upon  such  bonds 
against  the  devisees."  The  plaintiff  in  the  action  in  question  had  by  virtue  of 
this  statute  sued  the  defendant,  who  was  a  devisee,  but  the  action  was  of  cove- 
nant and  not  of  debt,  wherefore  it  was  contended  by  the  defendant  that  the 
action  would  not  lie.  Lord  EUenborough,  C.J.,  in  deciding  in  accordance  with 
the  defendant's  contention,  said :  "  I  agree  with  the  plaintiff's  counsel,  that  the 
grievance  recited  in  the  preamble  would  have  led  one  to  suppose  that  the 
Legislature  meant  to  have  given  a  larger  remedy  than  the  action  of  debt.  .  .  . 
If  it  had  only  said  that  they  should  have  their  actions  without  more,  there 
would  have  been  ground  for  going  the  length  of  the  argument  of  the  plaintiff's 
counsel ;  but  the  Legislature  has  expressly  limited  the  means  of  recovery  by 
such  creditors  to  actions  of  debt.  ...  To  extend  it,  therefore,  to  the  action  of 
covenant  would  be  to  legislate  and  not  to  construe  the  Act  of  the  Legislature."] 
In  Bean  of  York  v.  Middleburgh  (1827),  2  T.  &  J.  (Ex.)  196,  Alexander,  O.B., 
said :  "  What  right  have  I  to  say  that  where  the  Legislature  has  enacted  a 
prohibition  in  general  terms  more  extensive  than  the  preamble,  that  it  did  not 
mean  that  these  terms  should  have  their  fiill  and  natural  effect?"  This  rule 
applies  even  in  criminal  cases.  Thus  it  is  stated  by  Lord  Hardwicke,  in 
Kinaaton  v.  Clarke  (1741),  2  Atk.  205,  that  the  Offences  at  Sea  Act,  1536 
(28  Hen.  8,  c.  15),  extends  to  trials  in  the  West  Indies. 

(z)  C/.  Fletcher  v.  Birkenhead  Corporation,  (1907)  1  K.  B.  205,  218,  Farwell, 
L.J. 

(a)  He  supports  his  opinion  by  citation  of  other  decisions  of  the  Supreme 
Court  from  the  time  of  Marshall,  C.J. 
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Lord  Holt  that  these  diamonds  were  not  liable  to  be  seized  as 
the  property  of  the  bajikrupt,  and  that  the  general  words  of 
the  clause  ought  to  be  explained  ajid  limited  by  the  words  of 
the  preamble,  "  their  goods."  This  decision,  though  not 
acquiesced  in  by  Lord  Cowper,  was  subsequently  approved  by 
Parker,  C.B.,  in  Bycdl  v.  Bolle  (1736),  1  Atk.  174,  when 
he  said  as  follows:  "  It  has  been  laid  down  on  the  construction 
of  13  EKz.  0.  5,  that  the  preamble  ahall  not  restrain  the  en- 
axjting  clause.  But  I  take  it  toi  be  agreed  that  if  the  non- 
restraining  the  generality  of  the  enacting  clause  will  be 
attended  with  an  inoocavenience  the  preamble  shall  restrain  it, 
and  this  is  the  case  here,  for  otherwise  merchants  could  not 
oarreBpond  or  carry  on  ,their  business  without  great  danger 
and  difficulty."  And  Lord  Hardwicke  added  (at  p.  182): 
"  I  am  stnongly  inclined  to  be  of  opinion,  with  Lord  Chief 
Justice  Holt  a^nd  my  Lospd  OMef  Baron  Parker,  that  this  clause 
is  to  be  restmined  by  the  preamble,  and  differ  from  Lord 
Cowper  in  the  case  of  Oop&man  v.  Gallant."  So  also  in 
Brett  V.  Brett  (1823),  3  Addams,  219,  Sir  John  NichoU  ^s 
reported  to  have  held  that,  inasmuch  as  it  clearly  appeared 
from  the  preamble  that  25  Geo.  2,  c.  6  (&),  only  professed  to 
deal  with  wills  and  codicils  devising  real  estate,  the  expres- 
sion "any  will  or  codicil,"  whenever  used  in  the  Act,  meant 
only  a  will  or  codicil  which  devised  real  estate,  and  in  no  way 
affected  any  wiU  or  codicil  which  bequeathed  personalty.] 
"  If  the  enacting  words  can  take  it  in  (the  mischief  which 
the  statute  was  intended  to  remedy),  they  shall  be  extended 
for  that  purpose  though  the  preamble  does  not  warrant  it "  (c) . 

[But  it  must  always  be  a  question  of  some  nicety  for  the  Court  must 
Court  to  determine  whether,  an  Act  is  sufficiently  explicit  by  decide 
itself  or  whetheir  the  preamble  should  be  looked  to  for  aid  in  J^^^^^ ^'^ 
explanation  of  it.     Thus  in  Davies  v.  Kennedy  (1869),  Ir.  snfEciently 
R.  3  Eq.  697,  Christian,  L. J.,  put  a  particular  meaning  upon  explicit  by 
the  word  "  banker  "  as  .used  in  33  Geo.  2,  c.  14  (Irish),  and  '*'^"- 
in  support  of  his  view  of  the  meaning  of  the  word  he  relied 
largely  upon  the  preamble  of  the  Act.     The  House  of  Lords, 
however,  in  Copland  v.  Davie»  (1870),  L.B,.  5  H.  L.  389, 
without  in  any  way  taking  exception  to  the  method  by  which 
he  had  arrived'  at  his  opinion,  declined  to  (adopt  that  method 
in  this  particular  ease,  being  apparently  of  opinion  that  the 
enactment  in  quastion  was  sufficiently  explicit  of  itself.     In 
Wirm  V.  Mossman  (1869),  L.E,.  4  Ex.  299,  a  question  arose 
upon  the  meaning  of  24  &  25  Vict.  c.  75,  s.  4  (di),  by  which 

(J)   Vide  ante,  p.  193. 

(e)  Per  Hardwicke,  L.C.,  Sassett  v.  Bassett  (1744),  3  Atk.  203  ;  and  see  Dean 
of  York  v.  MiddUburgh  (1827),  2  Y.  &  J.  (Ex.)  196. 

(d)  Bepealedin  1882  (45  &  46  Viet.  o.  60).  9  Geo.  4,  o.  61,  is  repealed  and 
re-enacted  in  the  Licensing  Consolidation  Act,  1910  (10  Edw.  7  &  1  Geo.  6, 
0.  24). 
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it  was  enacted  that,  "in  the  construction  of  9  Grco.  4,  c.  61, 
the  words  '  town  corporate '  shall  include  every  borough  having 
a  separate  oommifision  of  peace,  although  it  may  not  have  a 
separate  Court  of  quarter  3essions."  The  Act  of  9  Geo.  4 
dealt  with  two  different  matters — namely,  the  application  of 
penalties  recovered  under  the  Act  and  the  granting  of  licences, 
and  inasmuch  as  it  was  stated  in  the  preamble  of  the  Act  of 
1861  that  doubts  have  larisen  whether  the  boroughs  in  question 
come  within  the  Act  of  9  Geo.  4  "so  as  to  give  the  justices 
of  such  boroughfi  control  over  the  granting  of  licences,"  but 
no  allusion  was  made  in  the  preamble  to  the  other  subject 
dealt  with  in  the  Act — namely,  the  application  of  the  penalties 
— it  was  held  that  the  Act  affected  only  the  granting  of 
licences,  because  that  matter  alone  was  mentioned  in  the 
preamble.  "  The  words  of  the  section,"  said  Kelly,  C.B., 
"  are  no  doubt  large  enough  by  themselves  to  give  the  penal- 
ties levied  under  the  Act  toi  the  treasurer  of  the  borough,  but 
when  we  see  from  the  preamble  that  the  single  object  of  the 
section  was  to  provide  for  the  one  special  case  of  granting 
licences,  the  effect  of  the  preamble  is  to  control  the  enacting 
part  of  the  section,  and  limit  it  to  providing  a  remedy  for  the 
difficulty  referred  toi  as  to  the  power  to  grant  licences."] 

The  practice  of  repealing  the  preambles  of  Acts  which  are 
still  in  foirce  has  been  adopted  by  the  Statute  Law  Eevision 
Committee  in  deference  to  the  desire  expressed  by  Parlia- 
ment to  have  a  cheap  edition  of  the  existing  statute  law(e). 
But,  as  pointed  out  by  Sir  F.  Pollock  (/),  the  repeal  or  omis- 
sion of  preamble,  unless  used  with  consummate  discretion, 
is  likely  to  obscure  the  history  and  meaning  of  legislation  out 
of  proportion  to  any  saving  of  extent  and  bulk:  and  the  repeal 
of  a  preamble  in  no  way  affects  the  construction  of  the 
statute  {g) .  Consequently,  the  second  edition  of  the  Eevised 
Statutes,  although  it  may  become  popular  reading,  will 
not  be  of  great  professional  value,  as  it  will  be  almost  in- 
variably necessary,  when  any  question  of  construction  arises, 
to  refer  to  the  unabbreviated  statute  or  the  Statutes  at 
Large  Qi) . 

The  preamble  is  in  the  form  of  a  recital,  but  some  statutes 
also  contain  subsidiary  preambles  or  recitals  prefacing  par- 
ticular .sections.  With  regard  to  such  recitals  the  canon  of 
construction  is  the  same  as  in  the  case  of  the  preamble,  viz.. 


(e)  The  statute  Jjav  Revision  Acts  of  1890  provide  for  the  qualified  repeal 
of  a  number  of  preambles,  and  authorise  their  omission  from  the  (second)  Eevised 
Edition  of  the  Statutes.  See  53  &  S4  Vict.  u.  33,  ss.  1,  3,  as  to  the  reasons  for 
this  policy  ;  see  Ilbert,  Legislative  Methods  and  Forms,  pp.  25,  71. 

(/)  6  Law  Quarterly  Review,  472. 

(y)  See  Powell  v.  Eempton  Park  Racecourse  Co.,  (1897)  2  Q.  B.  242,  269, 
Smith,  L.J. 

(A)  See  ante,  pp.  36—39. 
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that  they  may  noit  be  referred  to  for  purposes  of  oonstruotion 
if  the  enacting  part  is  clear  and  unambiguous  (i) . 

5.  The  practice  of  grouping  sections  of  an  Act  under  Headings, 
different  headings  was  first  introduced  in  1845  in  the  Clauses 
Consolidation  Acts  (Jc) .  Headings  are  divisible  into  those 
which  can  and  those  which  cannot  bo  grammatically  read  into 
the  following  sections  of  the  statute  (per  Sir  E.  Collier,  Union 
Steamship  Company  of  New  Zealand  v.  Melbourne  Harbour 
Trust  Commissioners  (1884),  9  App.  Cas.  365,  369).  Head-  Certain  head- 
ings of  the  first  class  are  not  used  in  the  more  recent  statutes .  1?®^/^/*  °* 
They  constitute  a  sort  of  preamble  prefixed  to  a  class  of  clauses 
for  the  purpose  of  connecting  those  clauses  with  other  classes 
of  clauses  (I) .  The  effect  of  the  headings  used  in  the  Clauses 
Consolidation  Acts  of  1845  has  been  twice  discussed  in  the 
House  of  Lords.  ["These  various  headings,"  said  Channell, 
B.,  in  Eastern  Counties  Rail.  Co.  v.  Marriage  (1861),  9 
H.  L.  C.  32,  41,  "  are  not  to  be  treated  as  if  they  were  mar- 
ginal notes,  or  were  introduced' into  the  Act  merely  for  the 
purpose  of  classifying  the  enactments.  They  constitute  p,n 
important  part  of  the  Act  itself,  and  may  be  read  not  only  as 
explaining  the  sections  which  immediately  follow  them,  as  a 
preamble  to  a  statute  may  be  looked  to  to  explain  its  enact- 
ments, but  as  affording  a  better  key  to  the  construction  of 
the  sections  which  follow  them  than  might  be  afforded  by  a 
mere  preamble."  The  case  last  referred  to  turned  upon  sects. 
93,  94  of  the  Lands  Clauses  Consolidation  Act,  1845,  which  8  &  9  Vict, 
are  preceded  by  the  following  heading:  "And  with  respect  ".18. 
to  small  portions  of  intersected  land,  be  it  enacted  as  follows." 
Sect.  93  then  begins  thus:  "If  any  land  not  being  situated 
in  a  town,"  &c.,  and  the  94th  section  begins,  "  If  any  such 
land  shall  be  so  out  through  arid  divided,"  &c.  "The  only 
question,"  said  Lord  Campbell,  "  in  this  case,  is  whether  the 
word  'such'  in  sect.  94  refers  to  the  words  in  sect.  93 — ^viz., 
'lands  not  being  situate  in  a  town  or  built  upon,'  or  refers  to 
the  heading  which  is  prefixed  to  these  two  sections — ^viz.,  'and 
with  respect  to  small  portions  of  intersected  land.'  The  ques- 
tion does  not  depend  upon  any  general  principle  of  law,  but 
on  the  meaning  of  the  Legislature  in  the  use  of  the  language. 

(i)  Crowd«r  v.  Stewart  (1880),  16  Oh.  D.  368,  on  the  recitals  in  Hinde  Palmer's 
Act  (32  &  33  Vict.  c.  46)  ;  BeniUtj  v.  Rotherham,  %e.  L.  B.  (1876),  4  Oh.  D.  588, 
on  the  recitals  in  a  local  Act. 

(h)  Thring,  "  Practical  Legislation  "  (ed.  1902),  p.  58. 

(/)  In  Fletcher  v.  Birlsenhead  Corporation,  (1907)  1  K.  B.  205,  a  case  on  the 
Water  Works  Clauses  Act,  1847,  Farwell,  L.J.,  said,  at  p.  218  :  "  The  correct 
view  of  prefatory  words  of  this  kind  is  expressed  in  Maxwell  on  Statutes 
(4th  ed.),  p.  75.  '  The  function  of  the  preamble  is  to  explain  what  is  ambiguous 
in  the  enactment,  and  it  may  either  restrain  or  extend  it  as  best  suits  the 
intention.  The  headings  prefixed  to  sections  or  sets  of  sections  in  modem  statutes 
are  regarded  as  preambles  to  these  sections.'  Taking  the  doctrine  so  expressed 
as  a  guide  in  such  a  case  I  cannot  read  prefatory  words  of  this  kind  so  as  to 
strike  out  plain  words,  but  only  for  the  purpose  of  explaining  plain  words  in  the 
body  of  a  section," 
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8  &  9  Vict. 
0.  20. 


12  &  13  Viot. 
<;.  106  (rep.). 


Headings  do 
not  affect 
construction 
where  clear. 


.   .   ."     The  House  of  Lords  ultimately  decided  that  the  word 
"such"  referred  tO'  the  words  used  in  the  heading  (m).] 

In  Hammersmith  Bail.  Co.  v.  Brand  (1869),  L.  K.  4  H.  L. 
171,  the  question  in  dispute  turned  on  sects.  6,  16  of  the  Rail- 
ways Clauses  Act,  1845.  Sects.  6 — 30  are  preceded  by  a 
heading  in  these  terms:  "  And  with  respect  to  the  construction 
of  the  railways  and  the  works  oojinected  therewith,  be  it  en- 
acted as  follows."  Thee©  words  were  held  by  Lord  Chelmsford 
(at  p.  203)  and  by  Lord  Colonsay  (at  p.  209)  to  be  part  of  the 
Act,  and  usefully  referred  to  to  determine  the  sense  of  any 
doubtful  expression  in  any  particular  section  ranged  under  a 
particular  heading.  Lord  Cairns  dissented  from  the  judg- 
ment of  the  House  of  Lords,  and  laid  down  (at  p.  217)  a  rule 
which,  though  perhaps  inapplicable  in  the  case,  seems  to  be  a 
proper  limitation  of  the  occasions  for  reference  to  headings: 
"  I  think  that  the  headings  of  these  clauses  are  not  to  be  relied 
on — and  many  other  instances  of  the  same  kind  inside  the 
clauses  themselves — showing  just  in  the  same  way  that  an  Act 
of  Parliament  often  goes  beyond  the  preamble,  that  provisions 
have  been  introduced  in  the  progress  of  the  clauses  going  some- 
what beyond  the  short  and  summary  definition  in  the  heading 
of  the  clauses.  In  fact,  one  of  these  Acts  of  Parliament  shows 
that  these  short  headings  were  introduced  merely  to  earmark 
a  set  of  clauses,  and  to  afford  a  short  and  summary  way  by 
which  they  might  b©  introduced  by  reference  as  enactments 
into  other  Acts  of  Parliament"  (n). 

The  same  method  of  drafting  was  adopted  in  the  Bank- 
ruptcy Act,  1849,  and  [in  Bryan  v.  Child  (1860),-5  Ex.  368, 
it  was  held  that  the  heading  to  sects.  133 — 138,  "with  respect 
to  transactions  with  the  bankrupt  and  executions  against  his 
property,  or  within  a  limited  period  previous  thereto,  be  it 
enacted,"  must  be  read  as  embodied  in  each  of  those  clauses, 
although  in  some  (sects.  136,  137)  the  words  of  enactment, 
were  repeated.]  Pollock,  C.B.  (p.  374),  described  the  heading 
as  an  introductory  preamble  to  the  set  of  clauses;  Alder- 
son,  B.,  spoke  of  the  clauses  as  being  within  the  ambit  of  the 
preamble;  and  Bolfe,  B.  (Lord  Cran worth),  said  that  the 
preamble  must  be  read  with  sects.  133 — 135  as  a  matter  of 
grammar,  and  that  the  repetition  of  the  words  of  enactment 
in  sects.  136,  137,  was  a  mere  matter  of  style,  but  added  that 
the  latter  sections,  being  in  pari  materia,  must  be  read  in  the 
same  way,  which  seems  to  beg  the  question  at  issue. 

But  the  same  general  rule  which  regulates  the  effect  of  the 
preamble  (o)  applies  also  to  these  headings — namely,  that  they 

(m)  See  9  H.  L.  C.  68,  Lord  Wensleydale. 

(»)  As  the  effect  of  this  decision,  see  Fletcher  v.  Birkenhead  Corporation,  (1907) 
1  K.  B.  205,  218,  Farwell,  L.J. 
(o)  See  this  general  rule  discussed  ante,  p.  200. 


Digitized  by  Microsoft® 


Construction  of  the.  Oth^er  Parts.  207 

are  not  to  be  taken  into  consideration  if  the  language  of  the 
enactment  is  clear  (p) . 

The  practice  of  division  into  parts,  now  usual  in  all  lengthy  Sub-headings. 
Acts,  and  of  grouping  or  classifying  the  enactments  undfer 
headings  or  titles,  was  first  introduced  in  the  Merchant  Ship- 
ping Act,  1854  {q),  and  was  derived  from  the  Code  of  the 
State  of  New  York.  This  second  class  of  heading  is  frequently 
used  in  statutes  passed  sinos  1861,  and  the  use  increases,  as 
it  facilitates  reference  and  gives  a  key  to  the  governing  in- 
tention of  each  part  of  a  complicated  Act  (r) . 

The  Companies  Act,  1862  (s),  contained  sections  enacting 
and  specifying  the  subsequent  divisions,  and  in  Acts  so  con- 
structed it  is  beyond  controversy  that  the  headings  were  part 
of  the  Act  (t).  In  the  absence  of  such  specific  provision,  any 
controversy  as  to  whether  such  headings  were  before  Parlia- 
ment or  inserted  by  the  printers  can  only  be  settled,  if  at  all, 
by  reference  to  the  vellum  print  of  the  Act  in  the  custody  of 
the  Clerk  of  the  Parliaments. 

The  headings  are  sometimes  in  Roman  and  sometimes  in 
italic  letters,  but  the  former  are  usually  confined  to  stating 
the  part  of  the  Act,  and  the  latter  state  the  sub-division  of 
the  part. 

It  was  at  one  time  supposed  that  Courts  of  law  would  not 
recognise  the  division  into  parts  or  the  headings  as  substantive 
parts  of  the  Act.  But  they  are  gradually  winning  recognition 
as  a  kind  of  preamble  to  the  enactmente  which  they  precedte, 
limiting  or  explaining  their  operation  {ii) . 

In  Inglis  v.  Robertson,  (1898)  A.  C.  616,  which  turned  on 
the  meaning  of  the  Factors  Act,  1889  (v),  Lord  Herschell  52  &  53  Vict, 
said  (at  p.  630):  "The  Act  is  divided  into  parts.  The  first,  "•  *^- 
headed  'Preliminary,'  consists  of  a  definition  clause.  The 
last  part,  headed  'Supplemental,'  contains  provisions  as  to  the 
mode  of  transfer  '  for  the  purposes  of  the  Act '  and  certain 
savings.  The  other  two  parts  are  headed  respectively  'Dis- 
positions by  mercantile  agents '  and  '  Dispositions  by  buyers 
and  sellers  of  goods.'     These  headings  are  not,  in  my  opinion, 

{p)   Vide  ante,  p.  72  et  seq. 

(?)  Lord  Thring,  "Practical  Legislation"  (ed.  1902),  p.  59,  where  the  efPect 
of  these  headings  is  considered  from  a  draftsman's  point  of  view. 

(r)  E.g.,  in  sect.  2  of  the  London  Building  Act,  189i  (57  &  58  Vict.  c.  ccxiii). 

(s)  25  &  26  Vict.  0.  89,  repealed  by  the  Companies  (Consolidation)  Act,  1908 
(8  Bdw.  7,  0.  69),  which  is  divided  into  parts,  but  there  is  no  section  specifying 
the  subdivisions. 

(0  17  &  18  Vict.  c.  104,  repealed  by  theMerchant  Shipping  Act,  1894  (57  &  58 
Vict.  u.  60),  which  does  not  contain  sections  specifying  the  subdivisions.  Lord 
Thring,  "  Practical  Legislation "  (ed.  1902),  p.  60,  advises  the  following  of  the 
model  of  1854  as  putting  it  out  of  the  power  of  Courts  of  law  to  refuse  to 
recognise  the  division  into  parts  as  being  a  substantive  part  of  the  statute. 

(«)  In  Lawrie  v.  Rathbvn  (1879),  38  Upp.  Can.  Q.  B.  255,  259,  the  view  was 
expressed  that  the  divisions  under  which  the  clauses  are  arranged  may  be  looked 
to  as  a  better  key  to  construction  than  a  mere  preamble. 

(v)  As  extended  to  Scotland  by  53  &;  64  Vict,  c.  40, 
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mere  marginal  notes,  but  the  sections  in  the  group  to  which 
they  belong  must  be  read  in  connection  with  them  and  inter- 
preted by  the  light  of  them."  Sometimes  indeed  they  are 
inserted,  aa  was  said  in  Union  SteamsMp  Co.  v.  Melbourne 
Harbour  Commissioners  (1884),  9  App.  Gas.  369,  "merely 
for  the  purpose  of  convenience  of  reference,  and  are  not  in- 
tended to  oontrol  the  interpretation  of  the  clauses  which  follow. 
But  the  Court  there  added:  'It  may  be  indeed  that  the  fact 
of  a  clause  being  found  in  a  certain  group  may  in  some  cases 
possibly  throw  some  light  on  its  meaning.'" 

["Although,"  said  Kelly,  C.B.,  in  Latham  v.  Lafone 
(1867).  L.  E.  2  Ex.  119,  in  discussing  sect.  192  of  the  Bank- 
ruptcy Act,  1861  (a;),  "  we  may  refer  to  the  introductory 
words  of  the  section  to  put  a  construction  on  a  doubtful  part 
of  the  statute,  yet  if  the  langusige  of  the  enactment  is  clear, 
and  includes  in  express  terms  such  a  document  as  this  [a  letter 
of  licence],  we  should  not  be  justified  in  limiting  that  sense 
by  the  introductory  words."] 
29  &  30  Vict.  The  Glasgow  Police  Act,  1866,  is  divided  into  thirty-three 
eclxxiii.  parts,  numbered  separately  in  Roman  numerals,  and  preceded 
by  headings  in  E,oman  letters;  and  some  of  the  divisions 
(e.g.,  XX.)  are  subdivided,  each  subdivision  being  preceded  by 
sub-headings  in  italics.  It  contains  no  separate  section  pro- 
viding for  or  recognising  that  this  division  is  part  of  the  Act, 
but  some  references  in  sections  to  the  headings.  Moreover, 
some  of  the  sections  under  the  sub-heading  (e.g.,  sect.  251) 
refer  in  terms  to  the  heading  under  which  they  are  classed. 
The  words  of  enactment  are  inserted  only  at  the  beginning 
of  the  Act,  and  are  not  repeated  before  any  of  the  headings. 
Part  xxvii.  sects.  364 — 386,  is  headed  Buildings — theie 
Erection,  Alteration,  and  Use.  A  controversy  arose  upon 
the  construction  of  sect.  384,  with  reference  to  the  obligation 
of  the  owner  of  a  land  or  heritage  to  fence  the  same,  as  to 
whether  the  section  obliged  a  riparian  owner  to  fence  the  side 
of  his  land  next  to  the  river  Clyde.  And  the  interpretation 
of  the  section  turned  upon  whether  the  heading  .above  cited 
oould  be  considered,  or  governed  the  section  in  question.  The 
House  of  Lords,  in  Lang  v.  Kerr  (1878),  3  App.  Gas.  529, 
decided  that  the  heading  could,  be  considered,  and  limited  the 
generality  of  the  terms  used  in  sect.  384.  [As  Lord  Cairns 
said,  flt  p.  536,  "These  headings  in  this  Act  are  not  to  be 
looked  upon  as  marginal  notes,  inserted,  perhaps,  not  by  Par- 
liament, but  by  the  printer,  because  they  are  referred  to  in 
the  body  of  the  Act  itself"  (i/).]  Lord  Hatherley,  in  the 
same  case,  took  the  seme  view,  saying  (p.  542)  that  the  parts 


(x)  24  &  25  Viot,  e.  134,  repealed  in  1869  (32  &  33  Vict.  o.  83). 
{y)  But  see  the  ruling  of  Mr.  Raikes,  ante,  p.  197 ;   and  Eosooe,  Nisi  Prim 
(18th  ed.),  p.  104. 
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or  divisions  of  the  Act  were  parts  of   the  hody  of   the  Act 
itself,  and  not  marginal  notes  \z) . 

The  Public  Health  Act,  1875,  is  divided  into  parts,  each  38  &  39  Vict, 
preceded  by  a  heading  in  Roman  letters.  The  parts  and  these  °-  ^^• 
headings  are  made  part  of  the  Act  by  sect.  3.  Besides  the 
headings  so  recognised,  there  are  also  before  each  part  sub- 
headings in  smaller  capitals,  and  further  sub-divisions  in 
italics,  to  neither  of  which  sub-divisions  does  sect.  3  make 
any  reference.  In  R.  v.  Local  Government  Board  (1882), 
10  Q.  B.  D.  309,  a  question  arose  as  to  the  meaning  of 
sect.  268,  which  is  one  of  two  sections  under  the  italic  sub- 
heading Appeal  in  Part  vii.,  headed  Legal  Proceedings. 
Brett,  L.J.  (at  p.  321),  said  of  the  sub-heading:  "I  cannot 
come  to  the  conclusion  that  the  heading  of  a  series  of  sections 
introduced  into  an  Act  of  Parliament  is  not  to  be  considered 
as  part  of  the  Act.  I  think  that  that  word  'Appeal'  at  the 
head  of  the  section  may  properly  be  considered  as  part,  and 
used  for  the  purpose  of  construing  any  doubtful  matter  in 
the  sections  under  that  very  heading"  (a). 

The  Scotch  view  of  these  general  headings  was  thus  stated  Scotch,  oon- 
in  Nelsm  v.  McShee  (1889),  17  Rettie  (Justiciary),  1,  by  struction. 
Lord  McLaren:  "There  are  five  sections  in  the  statute  under 
the  general  heading  of  'Unwholesome  and  Adulterated  Food.' 
I  rather  think  that  more  importaace  has  been  attached  by  the 
Court  to  a  general  heading  such  as  this  than  has  ever  been 
given  to  the  side  readings  [marginal  notes]  of  individual 
sections.  Side  readings  are  not  part  of  the  Act,  but  a  heading 
such  as  this  occurring  in  the  text  is  held  to  be  part  of  the  Act." 
In  the  case  in  question,  by  reference  to  the  general  heading, 
Lord  McLaren  was  led  to  the  conclusion  that  possession  of 
unsound  meat  was  not  an  offence  against  the  statute  in  ques- 
tion (the  Glasgow  Police  Act,  1866,  29  &  30  Vict.  c.  cclxxiii.) 
unless  it  was  intended  to  be  sold  for  human  food;  and  his 
view  of  the  statute  was  adopted  by  the  Court  of  Justiciary  in 
Sdott  V.   Alexander  (1890),   17  Rettie  (Justiciary),  35. 

(«)  See  Williams  v.  Permanent  Trustee  Co.  of  N.  S.  W.,  (1906)  A.  C.  248,  252, 
on  the  oonstrnntion  of  a  colonial  Consolidation  Act  divided  into  parts  ;  and  also 
Saunders  v.  Borthistle  (1904),  1  Australia  0.  L.  E.  379,  389,  on  an  Act  in  similar 
form. 

(a)  In  Nicholson  v.  Toko  Eeihana  (1904),  23  N.  Z.  L.  R.  614,  the  Court  had  to 
construe  sects.  43—46  of  the  Maori  Lands  Administration  Act,  1900  (63  Vict. 
No.  .95),  which  fall  under  an  italic  cross-heading,  "As  to  the  Application  of 
Proceeds  of  Alienations  by  the  Council."  The  Act  is  divided  into  parts  by 
sect.  2.  includinsr  Part  III.,  described  as  "  Powers  of  Council  and  Administra- 
tion of  Maori  L'lnds  within  each  District,"  sects.  9 — 49.  These  words  are 
repeated  in  capitals  at  the  head  of  the  fascipulus  beginning  with  sect.  9. 
Part  HI.  is  further  divided  by  cross-headings  which  are  not  referred  to  in 
sect.  2.  Cooper,  J.,  at  p.  618,  said:  "  In  ascertaining  .  .  .  the  meaning  of  an 
ambiguous  section  in  a  statute,  although  the  marginal  notes  to  the  various 
sections  of  the  statute  form  no  part  of  the  Act,  and  may  not  be  considered  for 
the  purpose  of  construing  its  provisions,  a  different  rule  applies  to  headings  and 
sub-headings.  These  headings  and  sub-headings  are  considered  part  of  the 
statute,  and  may  materiaUy  affect  its  construction." 
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Interpretation      6 .  [In  many  modern  Acts  of  Parliament,  there  is  an  "  inter- 
olauses.  pretation  clause"  enacting  that  certain  words  when  found  in 

the  Act  (6)  are  to  be  understood  in  a  certain  sense,  or  are  to 
Usually  ex-  include  certain  things  which,  but  for  the  interpretation  clause, 
of"wo™d^Sef-  '"^^y  would  not  include.  Thus,  in  Cother  v.  Midland  J^ail. 
prated.  Co.  (1847),  2  PhiU.  469,  the  word  "railway"  was  interpreted 

8  &  9  Vict.      by  sect.  3  of  the  Railways  Clauses  Consolidation  Act,  1845,  to 
c.  20.  mean  "  the  railway  and  works  by  the  special  Act  authorised  to 

be  constructed  ";  and  it  was  held  by  Lord  Cottenham  that,  by 
virtue  of  this  interpretation  clause,  the  company  had  power  to 
take  land  compulsorily  under  the  Act  for  the  purpose  of  build- 
ing a  railway  station  upon.] 

There  are  two  forms  of  interpretation  clause.  In  one  where 
the  word  defined  is  declared  to  "mean"  A.  the  definition  is 
explanatory  and  prima  facie  restrictive.  In  the  other,  where 
the  word  A.  is  declared  to  "include"  B.,  the  definition  is 
extensive.  Sometimes  the  definition  contains  the  words  "  mean 
and  include,"  which  inevitably  raises  a  doubt  as  to  interpreta- 
tion (e) . 

Interpretation  clauses  frequently  fall  under  severe  judicial 
criticism  from  failure  to  observe  the  valuable  rule  never  to  enact 
under  the  guise  of  definition.    In  R.  v.  Commissioners  under 
45  &  46  Vict,   the  Boilers ,  Explosion  Act,   1882,   (1891)  1   Q.  B.  703,  the 
"•  ^^'  question  arose  whether  a  steam  pipe  conducting  steam  to  a 

pumping  engine  in  a  mine  from  a  boiler  on  the  surface  was  a 
boiler  within  the  meaning  of  the  Act  above  mentioned,  i.e. 
"a  closed  vessel  for  generating  steam,  &c."  (sect.  3).  The 
Court  went  somewhat  far  in  deciding  that  it  was,  and  Lord 
Esher,  M.E.,  said  (at  p.  716):  "  The  draftsman  has  gone  upon 
what,  in  my  mind,  is  a  dangerous  method  of  drawing  Acts 
of  Parliament.  He  has  put  in  a  section  which  says  that  a 
boiler  shall  mean  something  which  is  in  reality  not  a  boiler. 
This  third  section  of  the  Act  is  a  peculiarly  bad  specimen 
of  the  method  of  drafting  which  enacts  that  a  word  shall  mean 
something  which  in  fact  it  does  not  mean."  And  the  same 
judge  said  in  Bradley  v.  Baylis  (1881),  8  Q.  B.  D.  210,  230, 
with  reference  to  the  Franchise  and  Registration  of  Electors 
Acte:  "  It  seems  to  me  that  nothing  could  be  more  difficult, 
nothing  more  involved,  than  these  statutes,  and  that  that  diffi- 
culty arises  from  the  fact  of  Parliament  insisting  upon  saying 

(4)  ["I  cannot  call  to  mind,"  said  Grove,  J.,  in  Bitdge  v.  Andrews  (1868), 
L.  E,.  3  C.  P.  D.  521,  "  any  case  in  which  an  interpretation  clause  in  a  previous 
Act  has  heen  allowed  to  control  or  limit  the  effect  of  provisions  in  a  subsequent 
Act."J  This  must  depend  on  whether  the  Acts  are  or  are  not  to  he  read  as  one. 
The  Interpretation  Act,  1889  (52  &  53  Vict.  o.  63),  s.  31,  post,  Appendix  C, 
specifically  provides  that  terms  used  in  Rules,  &o.  made  after  1889  under  any 
Act  are  to  have  the  same  meaning  as  in  the  Act,  tmless  a  contrary  intention 
appears. 

(c)  See  Ilhert,  Legislative  Methods  and  Forms,  p.  281, 
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that  things  are  what  they  are  not"  by  saying  that  "a  dwel- 
ling-house" shall  mean  a  part  of  a  dwelling-house  (d) . 

[But  an  interpretation  clause  which  extends  the  meaning  of  Butinterpre- 
a  word  does  not  take  away  its  ordinary  meaning  (e).l    In  dis-  tation  clauses 

,,  .  J.  .  1       .  11    .    "^  .  >>  1    ■  >      1  c-w   do  not  in  that 

cussing  the  meaning  oi  the  term     street     as  used  in  sect.  157  case  take 
of  the  Public  Health  Act,  1875,  and  interpreted  in  sect.  4,  away  natural 
Lord  Selborne    said    in    Robinson  v.  Barton   Eccles  L.  B.  ^^^^^^y 
(1883),  8  App.  Cas.  798,  801:  "An  interpretation  clause  pf  words inter- 
this  kind  is    not    meant    to   prevent  the  word  receiving    its  preted. 
ordinary,  popular,  and  natural  sense  whenever  that  would  be  ^^^  ^^  ^*''*- 
properly  applicable,  but  to  enable  the  word  as  used  in  the  Act,  '"'   "' 
when  there  is  nothing  in  the  context  or  the  subject-matter 
to  the  contrary,  to  be  applied  to  some  things  to  which  it  would 
not  ordinarily  be  applicable.     I  look  upon  this  portion  of  the 
interpretation  clause  as  meaning  neither  more  nor  less  than 
this,  that  the  provisions  contained  in  the  Act  as  to  streets, 
whether  new  streets  or  old  streets,  shall,  unless  there  be  some- 
thing in  the  subject-matter  or  the  context  to  the  contrary, 
be  read  as  applicable  tO'  these  different  things.    It  is  perfectly 
consistent  with  that  that  they  should  be  read  as  applicable,  and 
should  be  applied,  to  those  things  to  which  they  in  their  natural 
sense  apply,  and  which  do  not  require  any  interpretation  clause 
to  bring  them  in."     "  An  interpretation  clause,"  said  Lush,  J., 
in  E.  V.  Pearee  (1880),  5  Q.  B.  D.  at  p.  389,  "should  be 
used  for  the  purpose  of  interpreting  words  which   are   am- 
biguous or  equivocal,  and  hot  so  as  to  disturb  the  meaning 
of  such  as  are  plain,"  or,  as  Lord  Coleridge  said  in  London 
School  Board  v.  JacJcson  (1881),  7  Q.  B.  D.  502,  so  as  "to 
prevent  the  operation  of  a  word  in  its  primary  and  obvious 
sense"  (/).     "The  interpretation  clause,"  said  Cotton,  L.J., 

(d)  [This  was  pointed  out  by  Lord  St.  Leonards  in  Dean  of  Mil  v.  SlUs  (1852), 
2  De  G.  M.  &  G-.  471.  He  there  said:  "It  has  been  much  doubted,  and  I 
concur  in  that  doubt,  whether  these  interpretation  clauses,  which  are  of  modern 
origin,  have  not  introduced  more  mischief  than  they  have  avoided,  for  they 
have  attempted  to  put  a  general  construction  upon  words  which  do  not  admit  of 
such  a  coustruction."  See  also  per  Jessel,  M.R.,  in  Pari.  Pap.  1875  (No.  208), 
p.  86.  In  Lindsay  v.  GumOy  (1876),  1  Q.  B.  D.  358,  Blackburn,  J.,  said :  "  An 
interpretation  clause  is  a  modem  innovation,  and  frequently  does  a  great  deal  of 
hama"  ;]  and  in  Wakefield -v.  West  Riding,  %e.  Rail.  Co.  (1865),  6  B.  &  S.  801, 
Cookbum,  C.J.,  said  :  ''  I  hope  the  time  will  come  when  we  shall  see  no  more 
of  interpretation  clauses,  for  they  generally  lead  to  confusion."  Nevertheless, 
Blackburn,  J.,  in  R.  v.  Ingham  (1864),  5  B.  &  S.  277,  remarks  that,  "  as  a  doubt 
existed  [as  to  the  meaning  of  the  word  '  indictment '],  Lord  Campbell  thought 
it  worth  while,  in  framing  14  &  15  Vict.  c.  100,  s.  30,  to  introduce  an  inter- 
pretation clause,  and  it  would  have  been  better  if  the  framer  of  24  &  25  Vict. 
0.  100,  s.  7.  had  used  the  same  precaution."  But  in  Mayor,  ^c.  of  Fortsmouth 
V.  Smith  (1885),  10  App.  Cas.  364,  374,  Lord  Blackburn  speaks  of  "  the  sound- 
ness of  the  objection  of  the  old  school  of  draftsmen  to  the  introduction  of  inter- 
pretation clauses." 

(e)  Of.  Midland  Rail.  Co.  v.  Ambergate  Rail.  Co.  (1853),  10  Hare,  359. 

(/)  From  a  draftsman's  point  of  view,  an  interpretation  clause  is  objectionable 
if  it  enacts  under  the  guise  of  definition  or  alters  the  natural  and  ordinary 
pieaning  of  the  term  defined.     Parliament,  in  adopting  such  clauses,  encroaches 
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in  Nutter  v.  Acerington  L.  B.  (1879),  4  Q.  B.  D.  3?5,  384, 
"is  not  restrictive.  It  does  not  say  that  the  word  'street' 
shall  be  confined  to  any  highway  not  being  a  turnpike  road, 
but  that  it  shall  '  apply  to  and  include  any  highway  not  being 
a  turnpike  road.'  That  is  enlarging,  not  restricting,  the 
meaning  of  '  street,'  that  is  to  say,  that  which,  independently 
of  the  Act  ,of  Parliament,  in  ordinary  language,  is  properly  a 
street  does  not  cease  to  be  so  because  it  is  part  of  a  turnpike 
road."  [In  Ex  parte  FergusoH  (1871),  L.  E.  6  Q.  B.  280,  a 
question  arose  as  to  the  meaning  of  the  enactment  in  sect.  2 
1"  *^i8Vict.  of  the  Merchant  Shipping  Act,  1854  (rep.),  that  the  word 
"ship"  shall  include  "every  description  of  vessel  used  in 
navigation  not  propelled  by  oars."  It  was  consequently 
contended  that  a  fishing-boat  24  feet  long,  partially  decked 
over  and  fitted  with  two  masts  and  a  rudder,  and  also  with 
four  oars,  which  were  sometimes  used  to  propel  it  along, 
was  not  a  ship  within  the  meaning  of  the  Act,  because 
it  was  propellable  by  oars.  In  deciding  against  this  argument, 
Blackburn,  J.,  said:  "The  argument  against  the  proposition 
that  this  is  a  ship  is  one  which  I  have  heard  very  frequently, 
viz.,  that,  when  an  Act  says  that  cctain  words  shall  include 
certain  things,  the  words  must  apply  exclusively  to  that  which 
they  are  to  include.  That  is  not  so;  the  definition  given  of  a 
ship  is  in  order  that  the  word  '  ship  '  may  have  a  more  extensive 
meaning,  and  the  words  '  not  propeilled  by  oars '  are  not  in- 
tended to  exclude  all  vessels  that  are  ever  propelled  by  oars." 
And  this  Return  of  Blackburn,  J.,  was' cited  with  approval 
by  Sir  E.  Phillimore  shortly  after  it  was  pronounced.  In 
The  Gauntlet  (1871),  L.  E.  3  Ad.  &  E.  381  (ff),  it  was  con- 
tended that  a  ship  which  had  been  employed  as  a  steana-tug. 
by  a  French  ship  of  war  to  tow  a  Prussian  prize,  was  not, 
33  &  34  Vict,  liable  to  be  forfeited  under  the  Foreign  Enlistment  Act, 
''■  90.  1870,  which  enacts    (sect.  8)  "that  if  any  person  ...  de- 

spatches any  ship  with  intent  .  .  .  that  the  same  shall  be 
employed  in  the  naval  service  of  any  foreign  State  at  war 
with  any  friendly  State,"  such  ship  shall  be  forfeited;  and 
(sect.  30)  that  "  naval  service  shall  include  any  user  of  a  ship 
as  a  transport,  store-ship,  privateer,  or  ship  under  letters  of 
marque."  The  Court  held  that  the  user  of  a  ship  as  a  steam- 
tug  was  included  in  the  expression  "  naval  service,"  on  the 
ground  that  the  interpretation  clause  was  not  of  a  restrictive, 
but  an  enlarging  chaxacter,  and  "  I  am  glad,"  added  Sir  E. 
Phillimore  (at  p.  388),  "to  be  fortified  in  this  conclusion  by 
the  opinion  of  Blackburn,  J.,  upon  a  similar  interpretation 
clause."] 

on  the  functions  of  popular  nsa^e,  Quem  penes  est  arbitriwm  et  jus  et  norma 
loquendi.    See  Thring,  "Practical  Legislatipn "  (ed.  1902),  p.  95. 

{<;)  Althougli  this  decision  was  overruled  by  the  .Tndioial  Oommittee  (1872), 
Jj.  B,  4  P.  0.  184,  this  part  of  Sir  R.  PhiUimore's  judgement  was  approved. 
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[Sometimes  a  term  is  defined  in    an  interpretation    clause  Iqterpretation' 
merely  ex  abundanti  oauteld — that  is  to  say,  to  prevent  the  clauses  some- 
poesibility  of  some  common  law  incident  relating  to  that  term  merely^r"^ 
escaping  notice.      Thus,  in    Wakefield  v.  West  Riding,  dc.  abundanti 
Rail.  Co.  (1865),  L.  E.  1  Q.  B.  84,  it  appeared  that  by  sect.  3  «««'!«''«• 
of  the  Eailways  Clauses  Consolidation  Act,   1845,  the  term  s  &  9  Vict, 
"justice  of  the  peace"   is  defined  as  "a  justice  of  the  peace  c.  20. 
acting  for  the  .       .  place  where  the  matter  requiring  the  cog- 
nisance of  a  justice  shall  arise,  and  who  shall  not  he  interested 
in  the  matter."     It  was  therefore  argued  that  by  this  defi- 
nition jurisdiction  was  altogether  taken  away  from  a  justice 
who  was  interested  in  the  matter,  and  that  this  objection  Could 
not  be  waived.     But  it  was  held  that  the  latter  words  of  the 
definition  were  merely  declaratory  of  the  common  law,  and  were 
only  added  ex  abundanti  cauteld  (h) ;  "  in  the  apprehension," 
as  Cockburn,  C.J.,  said,  "that  justices,  if  not  warned  of  what 
the  law  is,  might  act  although   interested.      Had  it  been  in- 
tended to  render  an  interested  justice  absolutely  incompetent, 
notwithstanding  that  both  parties  might  waive  the  objection, 
a  positive-  enactment  to  this  effect  would  have  been  inserted."] 

[Another  important  rule  with  regard  to  the  effect  of  an  inter-  interpretation 
pretation  clause  is,  that  an  interpretation  clause,  as  the  Court  clause  does 
said  in  R.  V.  Carnbridgeshire  (1838),  7  A.  &  E.  491,  is  not  to  ^SyTevS 
be  taken  as  substituting  one  set  of  words  for  another,  or  as  oooasionwhen 
strictly  defining  what  the  meaning  oi  a  term  must  be  under  wordinter- 
all  circumstances,  but  rather  as  declaring  what  may  'be  com-  ^^^^gt^^"^^ 
prehended  within    the  term    where  the  circumstances  require 
that  it  should  be  so  comprehended.     If,  therefore,  an  inter- 
pretation clause  gives  an  extended  meaning  to  a  word,  it  does 
not  follow  as  a  matter  of  course  that,  if  that  word  is  used  more 
than  on.ce  in  the  Act,  it  is  on  each  occasion  used  in  the  extended 
meaning,  and  it  may  "be  always  a  matter  for  argument  whether 
or  not  the  interpretation  clause  is  to  apply  to  the  word  as  used 
in  the  particular  clause  of  the  Act  which  is  under  considera- 
tion.    "It  appears  to  me,"  said  Lord  Selborne  in  Meux  v. 
Jacobs  (1875),  L.E.  7  H.L.  493,  "that  the  interpretation 
clause  does  no  more  than  say  that,  where  you  find  these  words 
in  the  Act,  they  shall,  unless  there  be  something  repugnant 
in  the  context  or  in  the  sense,  include  fixtures."] 

7.  Before  1850  it  was  usual  to  preface  each  distinct  portion  immaterial 
of  an  Act  by  words  of  enactment,  and  division  into  sections  whether  an 
had  no  legislative  authority.     [By  13  &  14  Vict.  c.  21,  s.  2,  it  Z^S^ 
was  enacted  that  "all  Acts  shall  be  divided  into  sections  if  separate see- 
there  be  more  enactments  than  one,  which  sections  shall  be  tionomot. 
deemed  to  be  substantive  enactments  without  any  introductory 
words."]    The  portion  in  italics  has  been  repealed  without  re- 

(A)  "  Ahmdam  catttela  non  nocet  is  an  old  maxim  of  the  law,' '  per  Lord  Mtz- 
gerald  in  West  Siding  Justices  v.  S.  (1883),  8  App.  Cas.  781,  796. 
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52  &  53  Vict,  enactment  by   the   Interpretation  Act,  1889  (i),  but  without 

"■  ^^-  any    real    change    in   the   law.      It   was,    at   most,    a   mere 

direction  to  draftsmen  and  parliamentary  officials  with- 
out any  sanction.  [There  is  not,  however,  any  rule  as  to  how 
many  different  sentences,  each  containing  a  substantive  en- 
actment, may  be  comprised  in  one  "  section,"  and  it  is  clear, 
that  whether  an  enactment  "  be  printed  as  part  of  one  section, 
or  made  in  another  section,  can  make,"  said  Holroyd,  J.,  ia 
R.  V.  Newarh-upm-Trent  (1824),  3  B.&C.  71,  "no  differ- 
ence in  the  construction  of  the  statute."  At  the  end  of  31  &  32 
Vict.  c.   119,  s.   16,  there  was  an  enactment  (now  repealed) 

17  &  18  Viot.  that  "  The  provisions  of  the  Eailway  and  Canal  Traffic  Act, 
1854,  so  far  as  the  same  are  applicable,  shall  extend  to  the 
steam  vessels  and  to  the  traffic  carried  on  thereby."  It  was 
argued  that,  as  these  words  stood  at  the  end  of  and  formed 
part  of  sect.  16,  and  were  not  contained  in  a  separate  section, 
they  only  applied  to  the  subject-matter  to  which  the  previous 
parts  of  sect.  16  related,  and  that  consequently  sect  7  of  the 
Act  oi  1854  (which  related  to  something  quite  different  from 
the  subject-matter  of  31  &32  Vict.  c.  119,  s.  16)  was  not  incor- 
porated into  the  later  Act.  "  I  am  not  aware,"  said  Mellish, 
L.J.,_^in  Cohen  y.  S.  E.  Rail.  Co.  (1877),  2  Ex.  D. 
260,  "  that  there  is  any  such  rule  of  construction  of  an  Act 
of  Parliament.  If  some  absurdity  or  inconvenience  followed 
from  holding  it  to  apply  to  the  whole  Act,  it  might  be  reason- 
able to  confine  the  incorporation  to  clauses  relating  to  some 
particular  subject-matter,  but  if  there  is  no  inconvenience  from 
holding  that  the  incorporation  includes  sect.  7  as  well  as  the 
other  sections,  we  ought  to  hold  that  it  does."] 

It  is  usual  now  to  distinguish  the  term  "  clause  "  (fc)  from 
the  term  "section"  by  using  the  former  to  denote  the  para- 
graph when  in  a  Bill,  the  latter  to  denote  it  in  an  Act.  But 
"  clause "  is  often  used  for  "  section "  in  decisions  on  con- 
struction. 

Construction  The  effect  of  an  excepting  or  qualifying  proviso,  according 
provisoes.  ^^  ^j^^  ordinary  rules  of  construction,  is  to  except  out  of  the 
preceding  portion  of  the  enactment,  or  to  qualify  something 
enacted  therein,  which  but  for  the  proviso  would  be  within 
it;  and  such  a  proviso  cannot  be  construed  as  enlarging  the 
class  of  contracts  falling  within  the  scope  of  an  enactment  when 
it  can  be  fairly  and  properly  construed  without  attributing 
to  it  that  effect  (I) . 

In  West  Derby  Union  v.  Metropolitan  Life  Assurance  Co., 

(»)  See  sects.  8,  41,  post.  Appendix  C. 

(A)  A  clause  of  a  will  was  defined  by  Lord  Cairns  in  Swinton  v.  Bailey  (1878), 
4  App.  Cas.  77,  to  be  any  "  collocation  of  words  in  a  will  wbioh,  when  remored 
out  of  a  will,  will  leave  the  rest  of  Ihe  will  intelligible."  "  The  word '  clause,' " 
said  Lord  O'Hagan  (at  p.  84),  "has  various  operations  and  is  used  in  various 
ways;  there  may  be  a  clause  of  a  Bill  in  Parliament.  ..." 

{T)  See  Dmcmv.  Dixon  (1890),  44  Ch.  D.  211,  216,  Ketewi'-h,  J. 
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(1897)  A.  C.  647,  652,  Lord  Watson  said:  "  I  am  perfectly 
clear  that  if  the  language  of  the  enacting  part  of  the  statute 
does  not  contain  the  provisions  which  are  said  to  occur  in  it,  you 
cannot  derive  these  provisions  by  implication  from  a  proviso. 
When  one  regards  the  natural  history  and  object  of  provisoes, 
and  the  manner  in  which  they  find  their  way  into  Acts  of 
Parliament,  I  think  your  Lordships  would  be  adopting  a  very 
dangerous  and  certainly  unusual  course  if  you  were  to  import 
legislation  from  a  proviso  wholesale  into  the  body  of  the  statute, 
although  I  perfectly  admit  that  there  may  be  and  are  many 
cases  in  which  the  terms  of  an  intelligible  proviso  may  throw 
considerable  light  on  the  ambiguous  import  of  the  statutory 
words"  (m). 

In  B.  V.  Dibdin,  (1910)  P.  57, 125,  in  considering  the  mean- 
ing of  sect.  1  of  the  proviso  to  sect.  1  of  the  Deceased  Wife's  7  Edw.  7, 
Sister's  Marriage  Act,  1907,  Moulton,  L.J.,  said:  "  The  fallacy  "■  *'• 
of  the  proposed  method  of  interpretation  is  not  far  to  seek. 
It  sins  against  the  fundamental  rule  of  construction  that  a 
proviso  must  be  considered  with  relation  to  the  principal  matter 
to  which  it  stands  as  a  proviso.  It  treats  it  as  if  it  were  an 
independent  enacting  clause  instead  of  being  dependent  on  the 
main  enactment.  The  Courts,  as,  for  instance,  in  Ex  parte 
Partington  (w).  In  re  BrocJclebank  (o),  and  Hill  v.  East  and 
West  India  Dock  Co.  (p),  have  frequently  pointed  out  this 
fallacy,  and  have  refused  to  be  led  astray  by  arguments  such 
as  these  which  have  bean  addressed  to  us,  which  depend  solely 
on  taking  words  absolutely  in  their  strict  literal  sense,  dis- 
regarding the  fundamental  consideration  that  they  appear  in 
a  proviso." 

But  sections,  though  framed  as  provisoes  upon  preceding 
sections,  may  contain  matter  which  is  in  substance  a  fresh 
enactment,  adding  to  and  not  merely  qualifying  what  goes 
before  (q) . 

"When  one  finds  a  proviso  to  a  section,"  said  Lush,  J., 
in  Mullins  v.  Treasurer  of  Surrey  (1880),  5  Q.  B.  D.  173, 
"the  natural  presumption  is  that,  but  for  the  proviso,  the 
enacting  part  of  the  section  would  have  included  the  subject- 
matter  of  the  proviso."     "  It  is  a  well-known  rule,"  said  Bovill, 

[m)  See  also  the  observations  of  Lord  Hersohell  in  the  same  case  at  p.  655. 

(«)  (1844),  6  Q.  B.  649,  where  the  Coui-t  said  :  "  A  proviso  must  he  construed 
with  reference  to  the  preceding  parts  of  the  clause  to  which  it  is  appended." 
The  proviso  must  be  r- ad  "as  subordinate  to  the  main  clauses  of  the  Act." 
Per  Martin,  B.,  in  Stourhridge  Kavigation  Go.  v.  Earl  of  Pudlej/  {1S60),  3  E.  &  E. 
427,  following  Dudley  Canal  v.  Graeelirooi  (1830),  1  B.  &  Ad.  69. 

(o)  (1889),  2.S  Q.  B.  B.  461. 

(p)  (1884),  9  App.  Caa.  448. 

(?)  Rhondda  U.  D.  G.  v.  Taf  Vale  Sail.  Co.,  (1909)  A.  C.  263,  258,  a  case  on 
sects.  60,  51  of  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20). 
In  Zocal  Government  Board  v.  South  Stoneham  Union,  (1909)  A.  C.  57,  63,  the 
H.  L.  construed  as  a  qualifying  proviso  words  which  the  C.  A.  had  treated  as 
having  been  inserted  by  some  blunder  in  the  wrong  place. 
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C.J.,  in  Horsnaily.  Bruce  (1873),  L.  R.  8  C.  P.  378,  385, 
"  in  the  construction  of  statutes,  that  if  a  substantive  enact- 
ment is  repealed,  that  which  comes  by  way  of  proviso  upon  it 
is  impliedly  repealed  also." 

"It  is  a  cardinal  principle,"  said  James,  L.J.,  in  Ebbs  v. 
Boulnois  (1875),  10  Ch.  App.  479,  484,  "  in  the  interpretation 
of  a  statute,  that  if  there  are  two  inconsistent  enactments,  it 
must  bo  seen  if  one  cannot  be  read  as  a  qualification  of  the 
other."  In  City  of  Ottawa  v.  Hunter  (1901),  31  Canada 
7,  two  clauses  in  the  same  Act  (60  &  61  Vict.  c.  34) 
containing  provisions  differently  worded  as  to  appeals  from 
different  provinces  of  the  Dominion  were  held  to  be  distinct 
though  simultaneous  enactments,  and  the  Court  declined  to 
treat  the  enactment  which  wm  later  in  position  as  overriding 
the  earlier  (r).  "Where  there  are  two  sections  dealing  with 
the  same  subject-matter,  one  section  being  unqualified  and  the 
other  containing  a  qualification,  effect  must  be  given  to  the 
section  containing  the  qualification"  (s).  But  besides  the  en- 
a,cting  clauses,  there  are  in  many  Acts  provisoes  and  saving 
clauses,  and  it  sometimes  happens  that  there  is  a  repugnancy 
between  the  enacting  clauses  and  the  provisoes  and  saving 
clauses.  The  question  then  arises.  How  is  the  Act,  taken  as 
a  whole,  to  be  construed? 

[The  generally  accepted  rule  with  regard  to  the  construction 
of  a  proviso  in  an  Act  which  is  repugnant  to  the  purview  of 
the  Act  is  that  laid  down  in  Att.-Oen.  v.  Chelsea  Waterworks 
(1728),  Fitzg.  195,  namely,  "that  where  the  proviso  , of  an 
Act  of  Parliament  is  directly  repugnant  to  the  purview,  the 
proviso  shall  stand  and  be  a  repeal  of  the  purview,  as  it  speaks 
the  last  intention  of  the  makers"  (t). 

[But  it  has  been  usually  laid  down  that  this  rule  only  holds 
good  with  regard  to  a  proviso  if  repugnant,  and  that  if  the 
repugnant  clause  is  in  the  form  of  a  saving  clause,  then  this 
rule  holds  good  no  longer,  for  it  is  said  that  a  saving  clause 
which  is  repugnant  to  the  purview  of  the  Act  is  to  be  rejected 
and  treated  as  void.  In  the  Case  of  Alton  Woods  (1595),  1 
Co .  Hep .  47  b,  Lord  Coke  gives  the  following  illustration  of 
this:  "If  it  be  recited  by  an  Act  of  Parliament  that  whereas 
J .  S .  is  seised  of  certain  land  in  f es,  this  land  by  the  same  Act 
is  given  to  the  king  in  fee,  saving  the  estates,  rights,  &c.,  of 
all  persons,  the  estate  of  J.  S.  is  not  saved  thereby,  for  that 
would  be  repugnant  and  make  the  express  grant  void."  It 
appears  very  doubtful  whether  this  distinction  between  the 
effect  of  a  saving  clause  and  a  proviso  would  now  he  upheld, 
the  reason  of  the  distinction  being,  as  Kent  says  in  his  Comr 


(r)  Zoo.  cit.  p.  11,  Taschereau,  J. 

(»)  Moss  V.  Mphiek,  (1910)  1  K.  B.  465,  468,  Pickford,  J.,  a.  case  on  sects.  26, 
32  of  the  Partnership  Act,  1890  (.'53  &  54  Vict.  o.  39). 

{t)  See  Wood  v.  Riley  (1867),  L.  R.  3  C.  P.  27,  Keating,  J.  ;  Maxwell  On 
Statutes  (3j:d  ed.),  215. 
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mentaries  (m),  by  no  means  apparent,  and  Contrary,  as  lie  tells 
us,  to  the  rules  of  American  law.  The  same  view  has  been 
taken  in  the  Irish  case  of  Chllcmd  v.  Ker  (1843),  6  Ir.  Eq. 
R.  35,  where  it  was  held  that  a  saving  clause,  if  co-extensive 
with  the  enactment,  is  repugnant,  and  must  give  way  to  the 
enactment;  and  in  the  Scotch  case  of  Lord  Advocate  v.  Hamil- 
ton (1852),  1  Macq.  H.  L.  (So.)  46,  where  it  is  said  by  Lord 
Brougham  that,  as  a  general  rule,  a  salvo  cannot  create  any 
affirmative  or  positive  right.  In  the  American  case  of  Savings 
Institution  v.  Mdkins  (1845),  23  Maine,  360,  it  was  held  that 
a  saving  clause  in  a  statute  in  the  form  of  a  proviso,  restricting 
in  certain  cases  the  operation  of  the  general  language  of  the 
enacting  clause,  was  not  void,  though  the  saving  clause  was 
repugnant  to  the  general  language  of  the  enacting  clause. 
"The  true  principle,"  say  the  editors  of  the  last  edition  of 
Kent's  Commentaries,  "  undoubtedly  is,  that  the  sound  inter- 
pretation and  meaning  of  the  statute  on  a  view  of  the  enacting 
clause,  saving  clause,  and  proviso,  taken  and  construed  together, 
are  to  prevail.  If  the  principal  object  of  the  Act  can  be  accom- 
plished and  stand  under  the  restriction  of  the  "saving  clause  or 
proviso,  the  same  is  not  to  be  held  void  for  repugnancy"  (x). 
This,  it  is  submitted,  would  be  held  by  our  English  Courts  at 
the  present  day  to  be  good  law  (y) .] 

[There  is  another  difference  between  the  effect  of  a  saving  Former  rule 
clause  and  a  proviso,  which  it  may  perhaps  be  as  well  to  notice  as  to  pleading 
here,  although  it  has  no  longer  any  practical  existence .     This  P™)"^  °^ 
is,  that,  as  Lo^d  Abinger  said  in  Thibault  v.'  Gibson  (1843), 
12  M.  &  W.  94,  "it  is  a  well-established  principle  that  in  all 
cases  where  proceedings  are  taken  for  the  recovery  of  a  penalty 
under  a  statute  if  there  is  aiy  exception  in  the  clause  which 
gives  the  penalty,  exempting  certain  cases  from  its  operation, 
the  declaration  or  information  must  show  that  the  particular 
case  is  not  within  the  exception.     But  where  the  exception 
comes  by  way  of  proviso  in  a  subsequent  part  of  the  Act,  it 
is  not  necessary  to  notice  it  in  the  declaration  or  information, 
but  it  is  a  matter  which  the  defendant  must  allege  as  a  ground 
of  defence."]     But  this  former  rule  of  pleadihg  is  now  abro-  present  rule, 
gated  as  to  civil  proceedings  by  the  Rules  of  the  Supreme 
Court.    Ord.  XIX.  r.  15  (z),  provides  that  "the  defendant  or 
plaintiff,  as  the  case  may  be,  must  raise  by  his  pleading  all 
matters  which  show  the  action  or  counter-claim  not  to  be  main- 
tainable, or  that  the  transaction  is  either  void  or  voidable  in 
point  of  law,  and  all  such  grounds  of  defence  or  reply  as,  if 

(k)  1  Kent,  Comm.  (10th  ed.),  p.  522. 

(»)  12th  ed.  by  Holmes,  vol.  i.  p.  463,  note  (4). 

iy)  But  see  the  aigmuent  of  Stephens.  Q.O.,  in  Hebbert  v.  Purehaa  (1870), 
L.  R.  3  P.  0.  605,  617  ;  and  Middle  v.  White  (1793),  1  Anstr.  294,  Maodonald, 
O.B.  ,  .     ,  ,     , 

{z)  See  Annual  Fractioe,  1911,  p.  292. 
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not  raised,  would  be  likely  to  take  the  opposite  party  by  sur- 
prise, ox  "would  raise  issues  of  fact  not  arising  out  of  the  previous 
pleadings"  (a).  The  need  for  setting  out  provisoes,  &c.,  has 
been  abolished  as  to  prosecutions  before  a  Court  of  summary 
jurisdiction  by  sect.  39  of  the  Summary  Jurisdiction  Act, 
1879,  but  remains  to  some  extent  as  to  indictable  offences 
created  by  statute  (6). 

[Besides  provisoes  a,nd  saving  clauses.  Acts  of  Parliament 
sometimes  contain  general  enactments  relating  to  the  whole 
subject-matter  of  the  statute,  and  also  specific  and  particular 
enactments  relating  to  certain  special  matters  ;  and  if  the 
general  and  specific  enactments  prove  to  be  in  any  way  repug- 
nant to  one  another,  the  question  will  arise.  Which  is  to  control 
the  other?  In  Pretty  v.  Solly  (1859),  26  Beav.  606,  atp.  610, 
Romilly,  M.R.,  stated  as  follows  what  he  considered  to  be  the 
rule  of  construction  under  such  circumstances.  "The  general 
rules,"  said  he,  "  which  are  applicable  to  particular  and  general 
enactments  in  statutes  [if  they  are  repugnant]  are  very  clear; 
the  only  difficulty  is  in  their  application.  The  rule  is,  that 
whenever  there  is  a  particular  enactment  and  a  general  enact- 
ment in  the  same  statute,  and  the  latter,  taken  in  its  most 
comprehensive  sense,  would  overrule  the  former,  the  particular 
enactment  must  be  operative,  and  the  general  enactnient  must 
be  taken  to  affect  only  the  other  parts  of  the  statute  to  which 
it  may  properly  apply."  "  For  instance,"  said  the  same  judge 
in  De  Winton  v.  Brecon  (1859),  28  L.  J.  Ch.  604,  "if  there 
is  an  authority  in  an  Act  of  Parliament  to  a  corporation  to 
sell  a  particular  piece  of  land,  and  there  is  also  a  general  clause 
in  the  Act  to  the  effect  that  nothing  in  the  Act  contained  shall 
authorise  the  corporation  to  sell  any  land  at  all,  the  general 
clause  could  not  control  the  particular  enactment,  and  the  par- 
ticular enactment  would  take  effect,  notwithstanding  the  prior 
exception  was  not  clearly  expressed  in  the  general  clause.  If 
the  Court  finds  a  positive  inconsistency  and  repugnancy,  jt 
may  be  difficult  to  deal  with  it,  but,  so  far  as  it  can,  it  must 
give  effect  to  the  whole  of  the  Act  of  Parliament."  So  in 
Churchill  v.  Crease  (1828),  5  Bing.  177,  the  question  was 
whether  a  payment  made  by  a  bankrupt  before  the  issuing  of 
the  commission  against  him  was  protected  by  6  Geo.  4,  c.  16, 
s.  82  (rep.),  which  enacted  that  "all  payments  really  and 
bond  fide  made,  or  which  hereafter  shall  be  made,  to  any  credi- 
tor by  a  bankrupt,  before  the  issuing  of  the  commission  against 
him,  shall  be  deemed  valid."  It  was  argued  that,  as  by 
sect.  136  tihe  Act  was  not  to  come  into  force  until  the  September 
then  next,  and  the  payment  in  question  was  made  before  the 


[a)  As  to  implied  savings  in  respect  of  other  statutes,  laws,  or  rights,  see  post, 
p.  315. 

(i)  See  Arehbold,  Or.  PL  (24th  ed.)  73;  JS.  v.  James,  (1902)  1  K.  B.  540;  it. 
V.  Audley,,  (1907)  1  K.  B.  383,  and  cases  there  collected  and  discussed. 
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September,  the  Act  would  not  apply  to  that  payment  so  as  to 
protect  it.  The  Court,  however,  held  that  the  payment  was 
protected.  "I  should  have  thought,"  said  Best,  C.J.,  "that 
sect.  136  was  conclusive  if  there  had  been  no  conflicting  inten- 
tion to  be  collected  from  the  Act,  but  the  rule  is  that  where 
a  general  intention  is  expressed  (as  here,  that  the  Act  should  not 
oome  into  force  until  September),  and  the  Act  expresses  also  a 
particular  intention  incompatible  with  the  general  intention  [as 
here,  that  all  payments  bond  fide  made — i.e.  heretofore  made 
— ^shall  be  protected],  the  particular  intention  is  to  be  considered 
in  the  nature  of  an  exception."] 

Where  the  later  of  two  Acts  provides  that  the  two  are  to  be  Same  rule 
read  together,  every  part  of  each  Act  must  be  construed  as  if  applies  if  one 
the  two  Acts  had  been  one,  unless  there  is  some  manifest  dis-  porated  into' 
prepancy  making  it  necessary  to  hold  that  the  later  Act  has  to  another, 
some  extent  modified  the  provisions  of  the  earlier  Act  (c) .    In 
other  words,  such  a  provision  means  that  the  earlier  Act,  so  far 
as  not  expressly  or  impliedly  repealed  by  the  later  Act,  must  be 
read  with  it,  and  does  not  exclude  the  possibility  of  implied 
repeal. 

The  effect  of  bringing  into  a  later  Act,  hy  reference,  sections 
of  an  earlier  Act  is  just  the  same  as  if  they  had  been  actually 
written  into  it  or  printed  into  it,  and  in  their  construction  the 
earlier  Act  need  not  be  referred  to  at  all.  Nor  can  the  mere 
fact  of  bringing  clauses  from  an  anterior  Act  into  a  subsequent 
Act  on  any  legal  principle  prevent  the  subsequent  Act  from 
being  treated  entirely  as  a  subsequent  Act.  In  Re  Wood's 
Estate  (1886),  31  Ch.  D.  607,  615,  it  was  held  that  such  a 
mode  of  legislation  did  not  prevent  the  Lands  Clauses  Acts 
from  being  applied  to  the  subsequent  Act,  so  far  as  it  contains 
any  powers  as  to  the  taking  of  lands  (d) . 

The  effect  of  sect.  1  of  the  Lands  Clauses  Consolidation  Act,  g  &  9  Vict. 
1845  (apart  from  any  question  whether  it  binds  the  Crown  or  o.  18. 
any  persons  representing  the  Crown),  is,  that  every  part  of  that 
Act  is  to  be  considered  to  be  incorporated  with  every  subsequent 
Act  which  authorises  the  purchase  or  taking  of  lands  for  the 
purposes  of  any  undertaking,  save  so  far  as  its  provisions  are 
expressly  varied  or  excepted  by  the  subsequent  Act,  whether 
the  Act  be  a  public  Act  or  local  and  personal  only  (e) . 

[And  the  same  rule  applies  if  an  Act  which  lays  down  a 

(«)  Canada  Southern  Sail.  Co.  v.  International  Bridge  Co.  (1883),  8  App.  Cas. 
723,  727.  By  statutes  of  1877  and  1884,  powers  were  given  to  make  regulations 
for  the  more  effectual  protection  and  improvement  of  fisheries  in  New  Zealand, 
and  for  the  management  of  waters  in  which  fishing  might  be  carried  on.  The 
later  Act  incorporated  the  former.  SeU,  that  this  had  the  effect  of  incorporat- 
ing the  clause  defining  ' '  waters  "so  as  to  exclude  waters  the  property  of  any 
private  person,  i.e.,  running  over  land  of  which  he  was  the  owner  :  Campbell  r. 
Maedonald  (1902),  22  N.  Z.  L.  B.  6a. 

(d)  See,  however,  Me  MilW  Estate  (1886),  34  Ch.  D.  24. 

(«)  Re  Wood'n  Estate  (1886),  31  Oh.  D.  607  (0.  A.). 
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general  rule  upon  a  subject  is  incorporated  into  another  Act 
which  gives  a  particular  rule  on  the  same  subject — that  is  to 
say,  in  this  case  also'  the  particular  rule  will  abrogate  the 
general  rule.  "  If  the  incorporating  Act,"  said  Lord  West- 
bury  in  Ex  parte  8t.  Sepulchre's  (1864),  33  L.  J.  Ch.  373, 
"  gives  itself  a  complete  rule  on  the  subject,  the  expression 
of  that  rule  will  undoubtedly  amount  to  an  exception  of  the 
subject-matter  of  the  general  rule  contained  in  the  incorporated 
Act."  Thus,  in  London,  Chatham,  and  Dover  Rail.  Co.  v. 
Wandsworth  B.  W.  (1873),  L.  E.  8  0.  P.  185,  it  appeared 
*  !(?  ^^"*'  that  the  Railways  Clauses  Consolidation  Act,  1845,  was  to 
be  treated  as  incorporated  into  the  special  Act  of  the  defen- 
dant company,  except  in  so  far  as  its  provisions  were  ex- 
pressly varied  by  the  special  Act.  The  Railways  Clauses  Act 
contains  provisions  as  to  how  railway  companies  may  be  pro- 
ceeded against  in  case  they  allow  any  of  their  bridges  to  remain 
out  of  repair;  but  the  special  Act  also  contained  provisions  on 
this  subject  different  from  those  in  the  Railways  Clauses  Act. 
The  question  therefore  arose  which  procedure  was  to  be  adopted, 
and  it  was  held,  in  accordance  with  the  rule  above  stated,  that 
the  fact  of  the  special  Act  containing  provisions  on  the  subject 
was  to  be  taken  as  expressly  varying  the  provisions  contained 
in  the  Railways  Clauses  Act.  So  in  Att.-Oen.  v.  Great 
Eastern  Rail.  Co.  (1872),  7  Ch.  App.  475,  it  was  held  ,by 
the  Lords  Justices  (reversing  the  decision  of  Bacon,  V.-C.) 
that  the  general  enactment  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  s.  13,  which  provided  that  "where  it  'is 
intended  to  carry  the  railway  on  an  arch  as  marked  on  the 
said  plan,  the  same  shall  be  made  accordingly,"  was  abrogated 
by  the  special  enactment  of  the  company's  special  Act  (with 
which  had  been  incorporated  the  Railways  Clauses  Act,  1845), 
which  enabled  the  company  to  "stop  up  all  streets  within  the 
area  hereinbefore  described."  It  was  admitted  that  upon  the 
"  said  plan  "  the  street  in  question  which  the  company  claimed 
to  be  entitled  to  stop  up  (Sun  Street)  was  not  marked  as  to  be 
closed,  and  it  was  therefore  argued  that  the  company  were 
bound  by  their  plan.  "But,"  said  Mellish,  L.J.,  "looking 
at  the  private  Act,  it  is  difficult  to  say  how  plainer  words  could 
have  been  used  for  the  purpose  of  showing  that  the  company 
were  entitled  to  stop  up  this  street.  .  .  .  The  real  question 
to  be  decided  in  this  case  is  this.  Does  the  recital  in  the  special 
Act  amount  to  an  express  varying  of  the  enactment  in  the 
general  Act,  which  says  that  the  arch  is  to  be  constructed  as 
delineated  on  the  plan?  I  am  clearly  of  opinion  that  it  does."] 
Incorporation  The  system  of  incorporation  by  reference  which  is  in  these 
by  reference.  ^a,ys  adopted  in  the  Statute-book  produces  some  curious 
results  (/).     In  GasUffht  and  Coke  Co.  v.  Kardy  (1886),  17 

(/)  See  3  Law  Quart.  Eev.  114. 
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Q.  B.  D.  619,  the  Court  of  Appeal  was  called  upon  to  construe 

a  repealed  section.     The  question  in  the  case  was  whether  a 

gas  stove  let  for  hire  was  a  "fitting  for  gas"  within  seot.  14 

of  the  Gas  Works   Clauses  Act,  1847.     That  Act  is  incor-  lo  &  n  Viot. 

porated  with,  and  forms  part  of,  the  Metropolitan  Gas  Act,  ^'„  »'„, -rr-  t 

1860,  and  is  also  incorporated  with  the  special  Act  (31  &  32  ^  12s. 

Vict.  c.  cvi.)  of  the  plaintiff  company.    Several  of  the  sections 

of  the  Act  of  1847,  including  sect.  14,  are  included  in  the 

Statute  Law  Revision  Act,  1875,  and  are  thereby  "  repealed  38  &  39  Vict. 

except  so  far  as   incorporated    with    special    Acts    to    which  c.  66. 

34  &  35  Vict.  c.  41  does  not  apply."     The  last-named  Act, 

sect.  3,  was  held  not  to  apply  to  the  company's  private  Act 

above  referred  to  (g) . 

8 .  [To  some  Acte  of  Parliament  schedules  are  attached  (h) .  Schedules. 
"A  schedule,"  as  Brett,  L.J.  (i),  said  in  Att.-Gen.  v.  Lamp-  5  Geo.  3, 
lough  (1878),  3  Ex.  D.  214,  229,  "  in  an  Act  is  a  mere.ques-  "■  ^^■ 
tion  of  drafting,  a  mere  question  of  words.     The  schedule  is 
as  much  a  part  O'f  the  statute,  and  is  as  much  an  enactment, 
as  any  other  part"],   and  if  it  contradicts  an  earlier  clause 
prevails  against  it. 

As  a  general  rule,  "forms  in  schedules,"  as  the  Court  said  Forms  in 
in  Bartleti  v.  Gibbs  (1843),  5  M.  &  G.  96,  "are  inserted  schedule, 
merely  as  examples,  and  are  only  to  be  followed  implicitly 
so  far  as  the  circumstances  of  each  case  may  admit";  conse- 
quently, [it  may  sometimes  happen  that  there  is  a  contradiction 
between  the  enactment  and  the  form  in  the  schedule.  In  such 
a  case  "  it  would  be,"  as  Lord  Penzance  said  in  Dean  v.  Green 
(1882),  8  P.  D.  89,  "quite  contrary  to  the  recognised  prin- 
ciples upon  which  Courts  of  law  construe  Acts  of  Parliament 
to  .  .  .  restrain  the  operation  of  an  enactment  by  any  refer- 
ence to  the  words  of  a  mere  form  given  for  convenience'  sake 
in  a  schedule."  This  was  well  put  bv  Lord  Denman,  C.J., 
in  R.  V.  Baines  (1840),  12  A.  &  E"  210,  226.  "It  was 
argued,"  said  he,  "  that  the  form  of  the  significavit  itself,  as 
given  in  the  schedule,  proves  that  the  judge,  i.e.  the  bishop, 
is  the  only  person  who  ought  to  certify,  as  '  by  divine  provi- 
dence' is  a  form  that  can  only  apply  to  a  bishop.  .  .  .  Such 
form,  although  embodied  in  the  Act,  cannot  be  deemed  con- 
clusive of  a  question  of  this  nature;  we  have  also  to  consider 
the  language  of  the  section  to  which  the  schedule  is  appended, 
and  if  there  be  any  contradiction  between  the  two  .  .  .  upon 
ordinary  principles,  the  form,  which  is  made  to  suit  rather  the 
generality  of  cases  than  all  cases,  must  give  way"(/c).] 

(?)   Vide  supra,  "  Savings,"  p.  217. 

{h)  [One  <rf  the  earliest  is  that  to  the  Isle  of  Han  Purchase  Act,  1 765  (5  Geo.  3, 
c.  26)  .1 

(i)  See  also  Dak'g  cane  (1881),  6  Q.  B.  D.  376 ;  Truax  v.  Dixon  (1889),  17 
Ontario  Rep.  366. 

(^)  In  coustiuiug  a  private  Act  it  Yfaa  held  in  Scotland  that  the  schedule 
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But  in  some  cases  the  form  is  imperative  and  must  be  strictly 
followed,  e.g.  in  the  case  of  the  Bills  of  Sale  Acts  (I),  and 
57  &  68  Vict    mortgages  under    sect.  31    of    the   Merchant  Shipping  Act, 
c.  60.  1894  (m). 

In  Ex  parte  Board  of  Trade,  In  re  Norman,  (1893)  2  Q.  B. 
369,  an  unsuccessful  attempt  was  made  to  show  that  the  Bank- 
53  &  54  Vict,   ruptcy  Act,  1890,  was  retrospective  by  reference  to  rules  and 
0  71.  forms  made  under  the  Deeds  of  Arrangement  Rules,  1890. 

In  Wingy.  Epsom  U.  B.C.,  (1904)  1  K.  B.  798,  an  attempt 
equally  unsuccessful  was  made  to  construe  Sched.  IV.  (e)  of 
38  &  39  Vict.    ^^^  Public  Health  Act,  1875,  by  the  Summary  Jurisdiction 
c.  55.  Rules,  1886,  and  the  forms  given  therein. 

could  not  be  construed  to  enlarge  the  Act :    Laird  v.  Clyde  Navigation  Trustees 
(1879),  6  Rettie  (So.),  766  ;  and  see  Gemmill  y.  Garland  (1886).  12  Ont.  Eep.  139. 

(l)  Saunders  Y.  White,  (1902)  1  K.  B.  472  (C.  A.). 

(m)  Livei-pool  Borough  Bank  v.  Turner  (1861),  30  L.  J.  Oh.  379. 
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PART  II 

EFFECT  AND  OPERATION  OF  STATUTES. 


CHAPTEE  I. 


EFFECT  OV  STATUTES  CKEATING  DUTIES. 


1 .  General  liabilities  for  neglect 
of  statutory  duty  . 

(a)  When  indictment  will 

lie      ...        . 

(b)  When  mandamus  will 

lie      ...        . 

(c)  Equitable  remedies     . 

(d)  When  action  will  lie  . 
Actions  against  public 

bodies  for  neglect  of 
statutory  duty  . 

Action  wiU  lie  for  neg- 
lect of  ministerial  but 
not  of  judicial  duty   . 

Damage  sustainedmust 
be  such  as  statute  was 
intended  to  prevent   . 

Usually  good  defence 
that  reasonable  care 
was  taken  to  perform 
the  duty    . 

When  performance  of 
statutory  duty  is  ex- 
cused by  act  of  God  , 
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236 


A  specific  remedy  given  by 
statute  for  neglect  of  sta- 
tutory duty  is  usually  sole 
remedy     ....  237 

Rules  as  to  statutes  creat- 
ing duties  being  directory 
only 239 

Contracts  avoided  if  in  con- 
travention of  statute  creat- 
ing duty   ....  241 

Statutory  conditions  as  to 
contract  may  not  be 
waived      ....  243 

Illegality  may  be  set  up 
after  part  performance      .  243 

Contract  how  far  void  if 
against  the  policy  of  sta- 
tute   244 

Illegal  term  in  contract  does 
not  necessarily  vitiate 
whole  contract .         .         .  245 


1.  [Veky  many  statutes  are  passed  to  create  duties  perform-  Liability 
able  either  by  particular  individuals  indicated  by  the  statute,  incurred  by 
or  by  any  persons  who  bring  themselves  within  the  operation  perform  ° 
of  the  statute;  and  questions  often  arise  as  to  what  liability  statutory 
is  incurred  by  neglect,  omission,  or  refusal  to  perform  statu-  ^"^68. 
tory  duties.] 

When  a  statute  preatee  a  duty,  one  of  the  first  questions  for 
judicial  consideration  is  what  is  the  sanction  for  breach,  or  the 
mode  for  compelling  the  performance,  of  the  duty?  This 
question  usually  resolves  itself  into  the  inquiry  whether  the 
Act  is  mandatory  or  directory.     If  it  is  directory,  the  Courti? 
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cannot  interfere  to  compel  performance  or  punish  breach  of  the 
duty,  and  disobedience  to  the  Act  does  not  entail  any  in- 
validity (a).  If  the  Act  is  mandatory,  disobedience  entails 
legal  consequences,  which  may  fall  under  the  heads  of  public 
and  private  remedies  in  courts  of  justice,  or  the  avoidance  of 
some  contract,  instrument,  or  document  without  the  interven- 
tion of  any  Court. 

Where,  in  a  statute  creating  a  duty,  no  special  remedy  is 
prescribed  for  compelling  performance  of  the  duty  or  punishing 
its  neglect,  the  Courts  will,  as  a  genera!  rule,  presume  that  the 
appropriate  common  law  remedy  by  indictment,  mandamus,  or 
action  was  intended  to  apply.  "The  general  rule  of  law" 
(or  rather  of  construction)  is  that  where  a  general  obligation 
is  created  by  statute  and  a  specific  statutory  remedy  is  pro- 
vided, that  statutory  remedy  is  the  only  remedy"  (fe). 

Even  where  the  statute  creating  the  duty  also  provides  a 
special  remedy  for  its  enforcement,  the  common  law  remedies 
(of  indictment,  information  by  the  Attorney-Greneral,  man- 
damus, or  action  according  to  the  subject-matter)  are  in  many 
eases  available  cumulatively  or  alternatively  to  the  special 
remedy  contained  in  the  statute.  Whether  they  are  so  or  not 
is  upon  each  statute  a  question  of  construction, 
(a)  Liability  (a)  [As  a  general  rule,  a  person  who  neglects  to  perform  a 
to  inrtiotment.  statutory  duty  or  disobeys  a  statutory  prohibition  is  guilty 
of  misdemeanour,  and  is  liable  to  be  proceeded  against  by  in- 
dictment] if  the  duty  is  public  (c),  and  it  is  no  defence  to 
contend  that  it  is  more  for  the  public  benefit  to  disobey  than 
to  obey  the  statute  (<?).  Charles,  J.,  in  E.  v.  Kail,  (1891) 
1  Q.  B.  747,  753  (e),  adopted,  as  the  principle  which  should 
govern  a  case  of  this  description,  the  rule  stated  in  Hawkins' 
Pleas  of  the  Grown,  book  2,  ch.  25,  s.  4.  The  passage  is  as 
follows:  "  It  seems  to  be  a  good  general  ground,  that  wher- 
ever a  statute  prohibits  a  matter  of  public  grievance  to  the 
liberties ,  and  security  of  a  subject,  or  commands  a  matter  of 
public  convenience,  as  the  repairing  of  the  common  streets  of 
a  town,  an  offender  against  such  statute  is  punishable,  not 
only  at  the  suit  of  the  party  aggrieved,  but  also  by  way  of  in- 
dictment for  his  contempt  of  the  statute,  unless  such  method 
of  proceeding  do  manifestly  appear  to  be  excluded  by  it"  (/). 

(a)    Vide  post,  p.  237. 

(A)  Institute  of  Pafint  Agents  v.  Loekwood,  (1894)  A.  0.  347  ;  Saunders  v. 
Bolhoin  Distrir.t  Board  of  Work',  ^e..  (189.i)  1  Q  B.  64  ;  Cle^ff  v.  Earb;/  Gns  Co., 
(1896)  1  Q.  B.  692,  595,  Wright,  J.  ;  Barraelough  v.  Brown,  (1897)  A.  C.  615; 
Stuckey  v.  Booke,  (1906)  2  K.  B.  20. 

(e)  See  iJ.  v.  Tyhr,  (1891)  2  Q.  B.  588,  592,  Bowen,  L.J. ;  Fox  v.  B.  (1869). 
29L.  J.  M.  C.  64  (Ex.  Ch.). 

(<?)  Att.-Gen.  v.  I.  N.  W.  S.,  (1900)  1  Q.  B.  78,  83,  Smith,  L.J.  Cf.Att.- 
Gen'.Y.  G.  M.  R.  (1879),  11  Ch.  D.  449,  James,  L.J. 

(e)  Most  of  the  earlier  cases  are  discussed  in  that  jiidgment  at  pp.  762 — 769. 
R.  V.  Hall  was  followed  in  Saunders  \.  Eolborn  D.  B.  IV.,  (1895)  1  Q.  B.  64,  69. 

(/)  In  c^ses  relating  to  the  maintemnce  of  highways,  lyhother  rntione  tenura, 
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"  Yet,  if  the  party  offending  have  been  fined  to  the  king  in 
the  action  brought  by  the  party,  as  it  is  said  that  he  m|ay  in 
every  actiofl  for  doing  things  prohibited  by  statute,  it  seems 
queetionable  .whether  he  may  be  afterwards  indicted,  because 
that  would  be  to  make  him  liable  to  a  second  fine  for  the  same 
offence.  Also  where  a  statute  makes  a  new  offence  which  was 
in  no  way  prohibited  by  the  common  law,  and  appoints  a 
peculiar  manner  of  proceeding  against  the  offender,  as  by  com- 
mitment, or.  action  of  debt,  or  information,  &c.,  without  men- 
tioning an  indictment,  it  seems  to  be  settled  to  this  day  that 
it  would  not  maintain  an  indictment,  because  the  mentioning 
the  other  methods  of  proceeding  seems  impliedly  to  exclude 
that  of  indictment.  Yet  it  hath  been  adjudged  that  if  such 
statute  give  a  recovery  by  action  of  debt,  bill,  plaint,  or  in- 
formation, or  otherwise,  it  authorises  a  proceeding  by  way  of 
indictment.  Also,  where  a  statute  adds  a  further  penalty  for 
an  offence  prohibited  by  the  common  law,  there  can  be  no  doubt 
but  that  the  offender  may  still  be  indicted,  if  the  prosecutor 
think  fit,  at  the  common  law.  And  if  the  indictment  for  such 
offence  conclude  contra  formam  statuti,  and  cannot  be  made 
good  as  an  indictment  upon  the  statute,  it  seems  to  be  now 
settled  that  it  may  be  maintained  as  an  indictment  at  common 
law." 

The  principle  laid  down  in  the  latter  part  of  this  passage 
has  been  adopted  by  Parliament  in  sect.  33  of  the  Interpreta-  62  &  53  Viot. 
tion  Act,  1889  {g),  which  provides  that  where  an  act  or  omis-  °-  ^^■ 
sion  constitutes  an  offence  under  two  or  more  Acts,  or  both 
under  an  Act  and  at  common  law,  the  offender,  unless  the 
contrary  intention  appears,  is  liable  to  be  prosecuted  land 
punished  under  either  or  any  of  the  Acts  or  at  common  law, 
but  is  not  liable  to  be  punished  twice  for  the  same  offence. 
This  provision  applies  to  all  Acts,  public,  local,  personal,  and 
private.  By  the  contrary  intention  seems  to  be  meant  some 
repugnancy  between 'the  two;  or  more  laws  or  express  repeal 
of  the  prior  law.  "Where  new  created  offences  are  only  pro- 
hibited by  the  general  prohibitory  clause  of  an  Act  of  Par- 
liament, an  indictment  will  lie;  but  where  there  is  a  prohibi- 
tory particular  clause  specifying  only  particular  remedies,  then 
such  particular  remedy  must  be  pursued,  for  otherwise  the 
defendant  would  be  liable  to  a  double  prosecution:  one  upon 
the  general  prohibition,  and  the  other  upon  the  particular 
specific  remedy"  (h). 

or  at  the  public  expense,  it  has  been  held  that  the  remedy  for  non-repair  is  by 
indictment  only,  and  that  no  action  lies  in  favour  of  a  party  aggrieved,  however 
clear  and  special  the  damage-done  to  him  :  Oowleyir.  Newmarhet  Zonal  Bd.,  (1891) 
A.  C.  345  ;  Fictou  Mtmicipality  v.  Geldert,  (1893)  A.  0.  524  ;  Sydney  Municipal 
Councils.  Bmrke,  (1895)  A.  0.  433  ;  Oampbell Da/vya  v.  Zloyd,  (1901)  2  Ch.  518,  525, 
Collins,  M.R.  But  this  is  an  exception  to  the  general  rule ;  see  cases  above 
cited  and  Oliter  v.  Rorshmn  Local  Board,  (1894)  1  Q.  B.  332  ;  and  jt)o«<,  p.  231. 

[g]  Post,  Appendix  C. 

(A)  S.  V.  Wright  (1758),  1  Burr.  643,  Lord  Mansfield.  Sect.  33  of  the  Int. 
C.  Q 
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The  fact  that  the  penalty  is  annexed  to  the  offence  in  the 
clause  of  the  Act  creating  it,  as  a  general  rule  excludes  any 
remedy  pther  than  the  special  penalty  for  the  mere  breach  of 
the  duty  created  by  the  Act  (*) .  But  it  is  not  essential  for 
the  application  of  this  rule  that  the  offence  and  penalty  should 
be  contained  in  the  same  clause.  "  All  that  the  authorities 
establish  is,  that  where  there  is  a  substantive  general  pro- 
hibition (or  command)  in  one  clause,  and  there  is  a  subse- 
quent clause  which  prescribes  a  specific  remedy,-  the  remedy 
by  indictment  is  not  excluded  "  (k) . 

In  B.  V.  Buchanan  (1846),  8  Q.  B.  883,  it  was  held  that 
an  indictment  lay  against  a  person  acting  as  an  attorney  with- 
out admission  in  defiance  of  the  express  prohibition  of  sect.  2 

6  &  7  Vict.      of  the  Solicitors  Act,  1843,  although  sect.  35  of  the  Act  pro- 

c.  73.  vided  a  special  mode  of  punishment. 

In  Fox  V.  R.  (1859),  29  L.  J.  M.  C.  54  (Ex.  Ch.),  it  was 
held  that  an  indictment  lay  against  a  clerk  to  borough  justices 
for  being  interested  in  the  prosecution  of  offenders  committed 
for  trial  by  the  borough  justices,  as  he  was  not  liable  to  the 
particular  penalty  specified  in  sect.  102  of  the  Municipal  Cor- 
porations Act,  1835  (I). 

Where  breach  of  a  statute  involves  liability  to  a  specified 
penalty,  and  even  in  those  cases  in  which  indictment  is,  without 
express  provision,  the  remedy  for  a  breach  of  the  statutory- 
duty,  it  will  not  lie  for  the  mere  breach  of  the  statutory  com- 
mand or  prohibition.  There  must  be  some  improper  conduct 
— ^something  constituting  a  mens  rea  (m) . 

Mandamus.  Qy^  Whenever  a  corporation  or  person,  whether  filling  an 

ofiioe  under  the  Crown  or  not,  has  a  statutory  duty  of  a  public 
nature  towards  another  person,  such  as  to  do  an  act  or  to  make 
an  order  (n),  a  mandamus  will  lie  to  compel  performance  of 
the  duty,  at  the  suit  of  any  person  aggrieved  by  the  refusal 
to  perform'  it,  unless  another  remedy  is  clearly  indicated  by 
the  statute  (o) .  This  rule  does  not  apply  to  duties  created 
by  charter  or  royal  warrant  (p) .  The  writ  is  a  high  prero- 
gative writ,  intended  for  the  purpose  of  supplying  defects  of 
justice.     By  Magna  Charta  the  Crown  is  bound  neither  to 

Act,  1889,  does  not  affect  this  opinion.  And  see  S.  v.  Tyler,  (1891)  2  Q.  B. 
588,  592,  Bowen,  L.J. 

(i)  Couch  T.  Steel  (1854),  3  E.  &  B.  402,  Lord  Oamptell. 

(A)  R.  V.  Sail,  (1891)  1  Q.  B.  747,  at  p.  770,  Charles,  J. 

(?)  5  &  6  Will.  4,  0.  76,  repealed  in  1882  (45  &  46  Vict.  c.  50). 

{m)  Shoppee  v.  Nathan,  (1892)  1  Q.  B.  245,  Collins,  J. ;  and  see^osi.  Part  III. 
ch.  ii. 

(m)  E.  y.  Income  Tax  Commissioners  (1888),  21  Q,  B.  D.  313,  322.  See  R.  v. 
Commissioners  of  Woods  and  Forests  (1850),  15  Q.  B.  761  ;  R.  v.  Leicester  Union, 
(1899)  2  Q.  B.  632  ;  R.  v.  Board  of  Education,  (1910)  2  K.  B.  165,  179  [ante,  p.  14) ; 
R.  V.  Treasury,  (1909)  2  K.  B.  183. 

(o)  Pasmore  v.  Oswaldtwistle  XT.  D.  C,  (1898)  A.  C.  387.  See  Re  Barhw 
(1861),  30  L.  J.  Q.  B.  271  ;  R.  v.  tamhourne  ValUy  Rail.  Co.  (1888),  22  Q.  B.  D. 
463  ;  Smith  v.  Ghorky  U.  D.  C,  (1897)  1  Q.  B.  532,  Kennedy,  J.,  and  cases 
there  cited. 

{p)  R.  V.  Sec.  State/or  War,  (1891)  2  Q.  B.  326. 
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deny  justice  to  any  man  nor  to  delay  any  man  in  juaticie. 
Where,  thereforej  there  is  no  other  means  of  obtaining  jus- 
tice, the  writ  is  granted  to  enable  justice  to  be  done_(g).  But 
where  there  is  another  remedy,  equally  convenient,  speedy, 
beneficial  and  effectual,  a  mandamus  will  not  be  granted. 
This  is  not  a  rule  of  law,  but  a  rule  regulating  the  discretion 
of  the  Court  in  granting  writs  of  mandamus;  and  unless  the 
Court  can  see  clearly  that  there  is  another  remedy  equally  con- 
venient, beneficial  and  effectual,  the  writ  of  mandamus  will 
be  granted  provided  the  circumstances  are  such  in  other  respects 
as  to  warrant  the  grant  of  the  writ  (r) .  By  remedy  is  meant 
not  a  remedy  by  act  of  the  party,  but  remedium  juris,  or 
"some  specific  legal  remedy  for  a  legal  right"  (s).  Thus,  in 
B.  v.  Registrar  of  Joint  Stock  Companies  (1888),  21  Q.  B.  D. 
131,  an  attempt  was  made  to  compel  the  registrar  to  file  a  con- 
tract under  sect.  25  of  the  Companies  Act,  1867  (t),  which  30  &  31  Viot. 
he  had  refused  to  file  on  the  ground  that  it  was  insufficiently  "■  ^'^^• 
stamped,  but  the  application  was  refused  on  the  ground  that 
another  appropriate,  convenient,  and  effectual  remedy  existed 
for  questioning  the  legality  of  the  refusal  under  sects.  18 — 20 
of  the  Stamp  Act,  1870  (u) .  Consequently,  when  the  statute  33  &  34  Viot. 
creating  the  duty,  or  any  other  statute,  contains  a  specific  and  °-  ^'^• 
adequate  remedy  for  the  breach,  the  remedy  by  mandamus 
is  not  available,  it  being  not  an  ordinary  alternative,  but  a 
last  resort  to  the  prerogative.  Mandamus  is  also  granted  to 
compel  the  discharge  by  undertakers  of  duties  imposed  on 
them  by  special  Acts  (x) .  This  is  a  way  of  keeping  such 
persons  to  the  terms  of  their  Parliamentary  bargains.  Man- 
damus is  not  granted  at  the  suit  of  a  private  person  where  a 
particular  procedure  for  obtaining  it  is  indicated  by  the  statutes 
creating  the  duty  (y).  But  in  R.  v.  Leicester  Union,  (1899) 
2  Q.  B.  632,  it  was  held  that  the  Court  ought  to  grant  a  man- 
damus at  the  instance  of  the  Local  Government  Board  to 
compel  poor-law  guardians  to  appoint  a  vaccination  officer, 
though  the  Local  Government  Board  could,  on  default  of  the 
guardians,  have  appointed  such  officer  without  resorting  to  the 
Courts.  It  is  always  necessary,  on  application  for  a  manda- 
mus, to  ascertain  whether  the  Legislature  has  in  a  statute  given 
a  command  to  which  it  is  the  business  of  the  Courts  to  enforce 

(?)  Me  Nathan  (1884),  12  Q.  B.  D.  461,  478,  Bowen,  L.J. 

(r)  Se  Barlow  (1861),  30  L.  J.  Q.  B.  291,  Hill,  B.  ;  adopted  in  S.  v.  Leicester 
Union,  (1899)  2  Q.  B.  632,  639. 

(»)  R.  V.  ArehUshop  of  CanterJmry  (1812),  15  East,  117, 136,  Lord  EUenborongh, 
C.J. ;  adopted  in  JJ.  v.  Leicester  Vhion,  (1891)  2  Q.  B.  632,  638. 

(t)  Repealed  by  sect.  33  of  the  Companies  Act,  1900  (63  &  64  Viot.  o.  48), 
and  now  represented  by  sect.  88  of  tbe  Companies  Consolidation  Act,  1908 
(8  Edw.  7,  c.  69). 

(«)  Repealed,  but  re-enaoted  as  sects.  12,  13  of  the  Stamp  Act,  1891  (54  &  56 
Vict.  0.  39). 

M  R.  V.  L.  N.  W.  Rail  Co.,  (1899)  1  Q.  B.  921. 

(y)  Pasmore  v.  OswaUtwistle  V.  D.  C,  (1898)  A.  0.  387. 
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obedience,  or  simply  a  direction,  discretion,  or  counsel  of  per- 
fection, with  which  no  judicial  interference  is  permissible  (2:) . 
Equitable  (c)  The  High  Court  of  Justice,  in  the  exercise  of  its  equit- 

J—  ^i^j^  jurisdiction,  will  in  some  cases  interfere,  by  mandatory 

or  other  injunction,  to  restrain  the  breach,  or  compel  the 
performance,  of  a  statutory  duty.  The  rule  as  stated  by 
Farwell,  J.,  in  Stevens  v.  Ghown,  (1901)  1  Ch.  894,  904,  is 
that  "  there  was  nothing  to  prevent  the  Court  of  Chancery  from 
granting  an  injunction  to  restrain  the  infringement  of  a  newly 
created  statutory  right,  unless  the  Act  of  Parliament  creating 
the  right  provided  a  remedy  which  it  enacted  should  be  the 
only  remedy,  subject  only  to  this,  that  the  right  was  such  a 
right  as  the  Court  under  its  original  jurisdiction  would  take 
cognizance  of"  {zz). 

The  willingness  of  the  Court  to  intervene  depends  upon  the 
nature  of  the  duty  to  be  performed,  and,  as  a  rule,  the  Court 
will  confine  the  exercise  of  this  jurisdiction  to  cases  where 
there  is  a  legal  wrong  done  or  threatened  as  distinct  from 
a  neglect  to  perform  the  statutory  duties  (a).  But  the  juris- 
diction is  not  limited  to  cases  where  an  action  at  law  could 
lie  (&) ;  and  the  mere  fact  that  the  duty  is  the  creature  of 
a  statute,  and  does  not  arise  from  an  ordinary  contract,  wUl 
make  no  difference.  A  public  body,  whether  it  be  a  municipal 
corporation  or  a  trading  company  (c),  which  has  statutory 
powers  and  is  proceeding  to  exceed  its  statutory  powers  or 
to  infringe  or  disregard  express  terms  introduced  into  the 
statute  in  the  interests  of  the  public  as  a  condition  of  the  exer- 
cise (of  the  powers,  may  be  restrained  by  injunction  at  the 
suit  of  the  Attorney-General  in  the  absence  of  any  other 
specific  or  exclusive  remedy ;  and  in  certain  cases  the  Attorney- 
General  has  been  held  entitled  to  intervene  to  prevent  infringe- 
ment of  local  by-laws  as  to  new  streets  or  regulations  as  to 
the  building  line  {d) . 

The  equitable  jurisdiction  has  also  in  some  instances  been 
exercised  ad  interim  to  prevent  irremediable  mischief  pending 
the  determination  of  the  chief  matter  in  question,  even  when 

(z)  Se  Northam  (1884),  12  Q.  B.  D.  461,  478  ;  R.  v.  Bank  of  England  (1780),  2 
Doug.  524  ;  R.  v.  Shoreditch  Assessment  Committee  (1910),  26  T.  L.  E.  663  (C.  A.) ; 
R.  V.  Cit^  of  London  Assessment  Committee,  (1907)  2  K.  B.  764. 

(zz)  In  Att.-Gen.  v.  ChurehiU's  Veterinary  Sanatorium,  Ltd.,  (1910)  2  Ch.  401, 
a  company,  though  not  liable  as  a  person  to  the  penalties  of  the  Veterinary 
Surgeons  Act,  1881,  was  restrained  from  holding  out  itself  or  its  employees  as 
qualified  to  practise  veterinary  surgery. 
{a)  Glossop  V.  maton  L.  B.  (1879),  12  Ch.  T).  116,  James,  L.J. 
(J)  Bmperor  of  Austria  v.  Day  (1861),  3  De  Gr.  F.  &  J.  217,  263;  Stevens  v. 
Choxvn,  (1901)  1  Ch.  894. 

(«)  Ashbury  Carriage  Co.  v.  Siehe  (1875),  L.  R.  7  H.  L.  653 ;  Att.-Gen.  v. 
G.  E.  Rail.  Co.  (1880),  5  App.  Cas.  473  ;  London  Cownty  ComuAly.  Att.-Gen.,  (1902) 
A.  C.  165;  Att.-Gen.  v.  Manchester  Corporation,  (1906)  1  Ch.  643;  Att.-Gen.  v. 
Mersey  Rail.  Co.,  (1907)  A.  C.  416 ;  reversing  the  C.  A.,  (1907)  1  Ch.  81,  and 
restoring  the  judgment  of  Warrington,  J.,  (1906)  1  Ch.  811. 

{A)  Att.-Gen.  v.  Ashborne  Recreation  Ground  Co.,  (1903)  1  Ch.  101,  Buckley,  J  ; 
Att.-Gen.  v.  Sateh,  (1893)  3  Ch.  36  ;  Att.-Gen.  v.  Rufford,  (1899)  1  Ch.  537 ; 
cf.  Devonport  Corporation  v.  Toner,  (1902)  2  Oh.  182 ;  (1903)  1  Oh.  759  (C.  A.). 
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there  is  no  queetion  to  be  tried  in  the  High  Court,  and  th^ 
matter  in  dispute  is  to  be  determined  by  some  special  statu- 
tory tribunal  to  the  exclusion  of  the  ordinary  Courts  (e) .  And 
where  municipal  corporations  or  other  public  bodies  are  about 
to  apply  public  moneys  for  unauthorised  purposes  in  excess 
of  their  sfaitutory  powers,  there  is  undoubtedly  jurisdiction  to 
interfere  by  injunction  at  the  suit  of  the  Attorney-General, 
since  in  such  a  case  certiorari  is  not  an  adequate  remedy  (/) . 

This  course  was  adopted  in  Att.-Gen.  v.  Tynemouth  Cor- 
poration, (1899)  A.  C.  293,  to  prevent  expenditure  of  money 
in  opposing  the  renewal  of  licences  to  sell  liquor;  and  in 
London.  County  Council  v.  Att.-Gen.,  (1902)  A.  C.  165,  Att.- 
Gen.  V.  Manchester  Corporation,  (1906)  1  Ch.  643,  Att.-Gen. 
V.  Mersey  Rail.  Co.,  (1907)  A.  C.  415,  and  Att.-Gen.  v. 
Leicester  Corporation,  (1910)  2  Ch.  359,  to  prevent  the  un- 
authorised running  of  omnibuses  and  carriage  of  parcels  as 
aids  or  adjuncts  to  an  authorised  municipal  tramway  service,  or 
an  authorised  railway  service,  and  the  supply  of  electric  fittings 
by  a  municipal  corporation  authorised  to  supply  electricity. 

In  the  case  of  statutory  commercial  companies  it  is  said  that 
the  business  of  the  Courts  is  to  "  keep  the  undertakers  within 
their  Acts"  (g).  In  the  case  of  public  bodies  the  rights  of 
the  ratepayers  are  primarily  affected.  It  is  not  necessary  to 
prove  that  the  contravention  of  the  statute  has  been  or  will  be 
attended  by  any  public  inconvenience.  Nor  is  it  an  answer  to 
show  that  the  act  done  is  also  a  misdemeanor  or  an  offence 
punishable  on  summary  conviction  (h) . 

Injunctions  are  often  granted  against  local  authorities  at 
the  suit  of  private  persons  in  respect  of  their  acts  and  defaults 
in  carrying  out  statutory  duties  (i),  but,  as  a  rule,  the  proper 
relniedy  is  ,by  mandamus  or  action  for  an  injunction  by  the 
Attorney-General  (R.  S.  C.  Ord.  I.  r.  1),  instead  of  the 
private  remedy  (k) .  It  is  always  necessary  to  see  whether  the 
statutes  creating  the  duty  limit  a  particular  remedy  for  failure 
to  perform  it  (l) .  Even  if  satisfied  that  the  public  body  is 
offending  against  a  statute,  an  injunction  is  not  granted  as 
a  matter  of  course  on  the  suit  of  the  Attorney-General  (to)  . 

(e)  Eayward  v.  E.  Lmdm  W.  W.  Co.  (1884),  28  Ch.  D.  138,  Chitty,  J. ; 
Stevens  v.  (Mown,  (1901)  1  Ch.  894,  907,  Farwell,  J. 

(/)  Att.-Gen.  v.  Merthyr  Tydjil  Union,  (1900)  1  Ch.  350,  Lindley,  M.R.,  dis- 
tingoishing  Barraclough  v.  Brown,  (1897)  A.  C.  623,  and  Grand  Junction  W.  W. 
Co.  V.  Hamptm  U.  D.  C,  (1898)  2  Ch.  331. 

(y)  Goldie  V.  OmaU  (1814),  2  Dow  (H.  L.),  534  ;  3  Eng.  Rep.  967 ;  Barnet  v. 
Knowles  (1815),  3  Dow  (H.  L.),  280  ;  3  Eng.  Rep.  1060. 

(A)  Jtt.-Gen.  v.  L.  JV.  W.  Bail.  Co.,  (1900)  1  Q.  B.  78  (C.  A.),  and  cases  there 
cited;  Att.-Gen.  t.  Aahborm  Recreation  Ground  Co.,  (1903)  1  Ch.  101,  Buckley,  J. 

(»)  Att.-Gen.  v.  Merthyr  Tydfil  Union.  (1900)  1  Ch.  550,  Lindley,  M.R. ;  dis- 
tinguishing Barraclough  v.  Brown,  (1897)  A.  C.  623  ;  and  Grand  Junction  Water- 
worha  Co.  v.  Eampton  Urban  Dintriet  Council,  (1898)  2  Ch.  331. 

(h)  See  fffossojo  v.  Eeston  L.  B.  (1879),  12  Ch.  D.  102,  115,  James,  L.J.  ; 
Att.-Gen,  v.  L.  N.  W.  Mail.  Co.,  ubi  sup. ;  Devonport  Corporation  v.  Tozer,  (1903) 
1  Oh.  759,  764  (C.  A.)  ;  Att.-Gen.  v.  Fontypridd  W.  W.  Ca.,  (1908)  1  Ch.  388, 
398,  Warrington,  J. 

[t)  Pasmorey.  Oswaldtuistle  U.  D.  C,  (1898)  A.  C.  387. 

(«»)  Att.-Gen.  v.  Birmingham,  Tame  and  Bea  District  Drainage  Board,  (1910) 
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In  cases  where  notice  of  action  was  necessary  to  entitle  an 
individual  to  damages  for  neglect  by  a  corporation  of  a  statu- 
tory iduty,  he  might,  by  application  for  an  injunction  in  a 
proper  case,  get  rid  of  the  necessity  of  giving  the  notice,  both 
shaking  off  the  statutory  fetter  and  utilising  a  remedy  not 
specified  in  the  statute  (n) . 

Z^ZT^^>,  (d)  In  Wolverhamptm  New  W.  W.  Co.  v.  Hawkesford 
of  stXitory  (1859),  29  L.  J.  M.  C.  242,  246,  WiUes,  J.,  said:  "  There  are 
duty.  three  classes  of  cases  in  which  liability  may  be  established  by 

statute.  1.  There  is  that  class  where  there  is  a  liability  ex- 
isting at  common  law  which  is  only  remedied  by  the  statute 
with  a  special  form  of  remedy:  thus,  unless  the  statute  con- 
tains words  expressly  excluding  the  common  law  remedy,  the 
plaintiff  has  his  election  of  proceeding  either  under  the  statute 
or  at  common  law.  2.  Then  there  is  a  second  class,  which 
consists  of  those  cases  in  which  a  statute  has  created  a  liability 
but  has  given  no  special  remedy  for  it:  thus  the  party  may 
adopt  |an  action  of  debt  or  other  remedy  at  common  law  to 
enforce  it  (o) .  3 .  The  third  class  is  where  a  statute  creates 
a  liability  not  existing  at  common  law,  and  gives  also  a  par- 
ticular remedy  for  enforcing  it.  .  .  .  With  respect  to  that 
class  it  has  always  been  held  that  the  party  must  adopt  the 
form  of  remedy  given  by  the  statute." 

[The  question  whether  an  individual  who  is  one  of  a  class 
for  whose  benefit  such  an  obligation  is  imposed  can  or  cannot 
enforce  performance  by  an  action  must  depend,  to  use  Lord 
Cairns's  words  in  Atkinson  v.  Newcastle  W .  W.  Co.  (1877), 
2  Ex.  D.  441,  448,  "on  the  purview  of  the  Legislature  in  the 
particular  statute,  and  upon  the  language  which  they  have 
there  employed."  It  is  especially  so  when  the  Act  in  question 
is  not  an  Act  of  public  or  general  policy,  but  as  rather  in  the 
nature  of  a  private  legislative  bargain  with  a  body  of  under- 
takera,  incorporated  for  purposes  which  Parliament  considers  of 
public  or  general  utility  (p) .  The  Statute  of  Westminster  the 
Second  (13  Edw.  1),  c.  50,  gave  a  remedy  by  action  on  the  case 
to  all  who  are  aggrieved  by  the  neglect  of  any  duty  created 

1  Oh.  48;  Att.-Gen.  v.  Grand  Junction  Cmal  Co.,  (1909)  2  Ch.  606, 508,  Joyce,  J. 
In  the  latter  case  an  injunction  was  refused  in  an  action  for  taking  more  -water 
from  a  river  than  was  allowed  under  a  special  A.ot  of  1810,  and  for  allowing 
works  to  be  so  constructed  as  not  to  comply  with  the  Act.  Joyce,  J.,  took  the 
view  that  the  defendants  had  by  prescription  acquired  rights  as  against  private 
persons,  and  that  the  public  interest  did  not  require  the  injunction. 

(»)  Chapman  v.  Auckland  Union  [Guardians  of)  (1889),  23  Q.  B.  D.  294 ; 
SendaUv..Blair  (1890),  45  Ch.  D.  139,  157.  See  ante,  p.  110  ;  Johnston  v.  Con- 
sumers' Gas  Co.  of  Toronto,  (1898)  A.  C.  447,  459,  Lord  Maonaghten ;  Bathwst 
Borough  v.  Macpherson  (1879),  4  App.  Cas.  256,  268. 

(o)  In  such  a  case  the  common  law  wUl,  in  general,  give  a  remedy  suited  to 
the  particular  nature  of  the  case  :  Doe  d.  Bishop  of  Rochester  v.  Bridges  (1831),  1 
B.  &  Ad.  847,  859,  Lord  Tenterden,  C.J. ;  adopted  in  Pasmore  v.  OswaldimstU 
XT.  D.  C,  (1898)  A.  C.  387;  and  see  Devonport  Corporation  v.  Plymouth,  ^e. 
Tramways  Go.  (1884),  52  L.  T.  161,  164. 

(p)  Att.-Gen.  v.  Teddington  U.  D.  C,  (1898)  1  Ch.  66 ;  Att.-Gen.  v.  Swansea  Cor- 
poration, (1898)  1  Ch.  602  :  Att.-Gen.  v.  Tynemouth  Corporation,  (1899)  A.  0.293 
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by  statute,  and    it   is    laid   down    in,  Comyns    (Digest,  tit. 
"Action  upon   Statute,"  F.),   "that    in   every  case  where  a 
statute  enacts  or  prohibits  a  thing  for  the  benefit  of  a  person, 
he  shall  have  a  remedy  upon  the  same  statute  for  the  thing 
enacted  for  his  advantage,  or  for  the  recompense  of  a  wrong 
done  to  him  contrary  to  the  said  law."    Upon  these  authori- 
ties it  was  stated  in  Couch  y.  Steel  (1854),  23  L.  J.  Q.  B.  125, 
as  a  broad  general  proposition,  that  wherever  a  statutory  duty 
is  created,  any  person  who  can  show  that  he  has  sustained  in- 
juries frocm  the  non -performance  of  that  duty  can  bring  an 
action  for  damages  against  the  person  on  whom  the  duty  is 
imposed.     But  this  proposition  was  not  accepted  as  good  law 
by  the  Court  of  Appeal  in  Atkinson  v.  Neivcastle  W.  W. 
Co.  (1877),  2  Ex.  D.  441  (q).    In  the  latter  case  the  defen- 
dants by  their  private  Act  had  engaged  to  keep  the  pipes  to 
which  fire-plugs  were  fixed  charged  with  water  at  a   certain 
fixed  pressure.     In  consequence  of  their  neglecting  to  do  this, 
a  fire  which  had  broken  out  upon  the  premises  of  the  plaintiff 
could  not  be  extinguished,  and  the  premises  were  burnt  down. 
Sect.  43  of  the  Waterworks  Clauses  Act,  1847,  which  was  in-  lo  &  ii  Vict, 
oorporated  with  the  private  Act  of  the  defendants,  provides  °-  ^^• 
that  for  neglecting  to  keep  the   fire-plugs   properly  charged 
with  water  the  defendants  shall  be  liable  to  a  penalty,  part 
of  which  is  to  go  to  the  person  aggrieved  by  the  neglect.    "  It 
was  no  part  of  the  scheme  of  this  Act,"  said  Lord  Cairns 
(at  p.  446),  "to  create  any  duty  which  was  to  become   the 
subject  of  an  action  at  the  suit  of  individuals,  to  create  any 
right  in  individuals  with  a  power  of  enforcing  that  right  by 
action,  but  its  scheme  was,  having  laid  down  certain  duties, 
to  provide  guarantees  for  the  due  fulfilment  of  them,  and  in 
certain  cases  to  give  the  penalties,  or  some  of  them,  to    the 
persons  injured."     Consequently  it  was  held,  by  Cockburn, 
O.J.   (at  p.  449),  that  "this  particular  Act  did  not  by  im- 
plication give  to  persons  who  have  been  injured  by  the  breach 
of  the  duties  thereby  imposed,  any  remedy  over  and  above 
those  which  it  gives  in  express  terms,"  and  that  a  person  so 
injured  oould  not  maintain  an  action  for  damans.] 

In  the  case  of  duties  imposed  by  statute  on  a  public  body  a  Action 
distinction  is  drawn  between  nonfeasance  and  misfeasance,  and  against 
it  is  said  that  while  noi  action  will  lie  for  not  doing  the  duty,  ^^  faUu^e  to 
an  action  will  lie  for  particular  injuries  occasioned  by  mis-  perform 
feasance.     It  has  already  been  stated  (ante,  p.  224,  note  (/))  statutory 
as  a  well-established  rule  that  no  action  by  the  individual  lies    "^" 
for  damage  which  he  has  suffered  by  non-repair  of  a  highway, 
and  as  a  general  rule  the  ;remedy  in  case  of  nonfeasance  as 
to  a  public  duty  is  by  indictment  or  prerogative  mandamus  (r), 

{q)  Approved  on  this  point  in  Cowley  v.  Newmarket  Local  Board,  (1892)  A.  0. 
345. 
(r)  Smith  V.  Charley  U.  D.  C,  (1897)  1  Q.  B.  532. 
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unless  the  duty  is  clearly  to,  the  individual  and  the  nonfeas- 
ance is  due  to  negligence  (s) ;  misfeasance  is  in  substance 
equivalent  to  negligence  on  the  execution  of  the  statutory  duty. 

The  proper  canon  of  construction  "  is  that,  in  the  absence  of 
something  to  show  a  contrary  intention,  the  Legislature  intends 
that  the  body,  the  creature  of  statute,  shall  have  the  same 
duties,  and  that  its  funds  shall  be  subject  to  the  same  liabilities, 
as  the  general  law  would  impose  on  a  private  person  doing 
the  same  thing"  (t). 

It  is  often  difEoult  Jto  draw  the  line  between  misfeasance 
and  nonfeasance,  and  the  question  of  action  or  no  action  must 
often  be  answered  by  reference  to  the  particular  wording  of 
the  statute  involved.  In  Maguire  v.  Liverpool  Corporation, 
(1905)  1  K.  B.  767,  an  action  was  held  not  to  lie  for  injuries 
to  a  horse  caused  by  non-repair  of  roads  transferred  to  a  muni- 
cipal corporation  by  a  local  Act  which  made  them  surveyors 
of  highways.  In  Whyler  v.  Bingham  R.  D.  C,  (1901)  1 
K.  B.  45,  an  action  was  held  to  lie  against  a  highway  authority 
which  had  removed  a  fence  erected  by  its  predecessor  for  the 
protection  of  the  public  at  a  dangerous  part  on  the  highway. 
In  Earl  of  Harrington  v.  Derby  Corporation,  (1906)  1  Ch. 
205,  a  case  arising  out  of  the  pollution  of  a  river  by  the  sewage 
of  the  town  of  Derby,  an  action  was  held  not  to  lie  against 
the  defendants  for  nonfeasance  or  breach  of  duty  under  the 
Public  Health  Acts  (m),  but  to  lie  against  them  in  respect  of 
certain  acts  which  they  had  done,  resulting  in  injury  to  the 
house  and  fishing  rights  of  the  plaintiffs.  In  Bull  v.  Shore- 
ditch  Corporation  (1902),  67  J.  P.  37  (a;),  it  was  held  that 
a  highway  authority  was  guilty  of  misfeasance  in  throwing 
open  a  highway  when  it  was  not  fit  for  traffic,  owing  to  the 
imperfect  filling  in  at  one  point  of  a  trench  made  by  them  as 
sewer  authority,  and  at  another  point  owing  to  the  presence 
(to  the  knowledge  of  the  corporation)  of  a  heap  of  rubbish 
wrongfully  shot  on  the  road  by  a  third  person.  Collins,  M.R., 
said:  "  That  the  making  of  the  trench  necessarily  involved 
putting  the  road  during  the  process  of  laying  the  sewer  into 
a  foundrous  condition,  and  that  clearly  would  be  an  act  done, 
not  an  act  of  nonfeasance,  and  therefore  having  once  initiated 
this  procedure  by  putting  in  the  trench,  the  defendants  were 
in  the  position  of  misfeasors,  i.e.,  they  were,  it  may  be  for 
the  best  of  reasons,  making  this  road  foundrous  and  impass- 

(s)  Gibraltar  Sanita/ry  Commissioners  v.  Orjila  (1890)-,  16  App.  Gas.  400. 

\i)  The  Mersey  Books  and  Sarbom  Board  v.  Gibbs  (1865),  L.  R.  1  H.  L.  93,  110, 
Blackburn,  J.  ;  ef.  The  Beam,  (1906)  P.  48,  62,  Deane,  J.,  a  case  as  to  alleged 
defaults  by  a  statutory  harbour  authority.  See  Toneland  v.  West  Ham  Union, 
(1907)  1  K.  B.  720,  an  action  against  a  poor  law  corporation  by  a  pauper  for 
injuries  suffered  by  him  at  work  to  which  he  was  set. 

(u)  The  remedy  was  said  to  be  by  complaint  to  the  Local  Government  Board 
under  sect.  29  of  the  Public  Health  Act,  1876  (38  &  39  Vict.  c.  65) :  ef.  Sobinsmi 
v.  Workington  Corporation,  (1897)  1  Q.  B.  619  (0.  A.). 

(«)   Cf.  Thompson  v.  Brighton  Corporation,  (1894)  1  Q.  B.  432. 
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able  .  .  .  according  to  my  opinion,  their  liability  a&  mis- 
feasors  remained  until  they  had  put  the  road  back  into  such  a 
condition  as  to  be  reasonably  fit  for  traffic.  Then,  and  not  till 
then,  were  they  relieved  from  the  position  of  misfeasors,  with 
all  the  liabilities  attaching  thereto.  They  could  not,  in  my 
judgment,  whether  in  their  united  capacity  of  highway  and 
sewer  authority  or  in  their  separate  capacity  of  either  of  these 
two,  see  the  road  which  tliey  themselves  had  exclusively  jnade 
impassable,  and  sit  by  and  say  .  .  .  that  they  were  lookers 
on,  and  therefore  in  the  position  of  nonfeasoi-s,  not  misfeasors." 

[In  deciding  whether  an  action  will  lie  for  the  breach  of  a  Action  will  lie 
duty  imposed  by  statute,  it  is  necessary  to  consider  whether  for  neglect  of 
the  duty  is  merely  a  ministerial  one,  or  is  of  a  discretionary  tJJt  not'of 
or  quasi- judicial  nature.  It  is  clear  that  an  action  will  lie  judicial  duty, 
for  the  neglect  of  a  duty  of  the  former  kind,  but  the  question 
often  arises  as  to  which  class  a  duty  belongs.  Thus,  in 
Schinotti  v.  Bumsted  (1796),  6  T.  R.  646,  it  was  held  that 
a  commissioner  of  a  lottery  was  a  mere  ministerial  officer,  and 
that,  donsequently,  an  action  would  lie  against  him  for  not 
adjudging  the  lottery  prize  to  the  person  entitled  to  receive  it. 
Similarly,  in  Barry  v.  Arnaud  (1839),  10  A.  &  E.  646,  a 
collector  of  customs  was  held  to  be  a  public  officer  whose  func- 
tions were  ministerial,  and  that  he  was  therefore  liable  in  an 
action  for  nonfeasance  in  the  exercise  of  his  duty.  On  the 
other  hand,  if  the  duty  to  be  performed  is  judicial  or  even 
quasi-judicial,  it  is  clear  that  no  action  will  lie  for  the  breach 
of  it,  unless  the  breach  is  shown  to  be  wilful  and  malicious. 
Thus,  in  Tozer  v.  Child  (1857),  26  L.  J.Q.B.  151,  it  ap- 
peared that  the  defendants,  who'  were  acting  as  returning 
officers,  had  refused  to  receive  the  plaintiff's  vote  for  four  can- 
didates for  the  office  of  vestrymen.  "  The  defendants,"  said 
the  Court,  "  are  quasi-judges.  They  had  to  exercise  an  opinion 
upon  the  matter  whether  the  plaintiff  was  entitled  to  vote  or 
not.  Having  decided  against  the  plaintiff,  without  malice  or 
any  improper  motive,  it  would  be  monstrous  to  subject  them 
to  an  action"  («/).] 

[But  if  it  appears  from  the  language  of  the  enactment  that  Damage  bus- 
it  is  the  intention  of  the  Legislature  that  an  action  should  lie  tained  must 
for  damage  sustained  by  reason  of  neglect  to  perform  some  ^™t\^ 
duty  created  by  the  statute  in  question,  it  will  still,  in  order  was  intended 
to  maintain  an  action,  be  necessary  to  prove  that  the  damage  to  prevent, 
or  loss  was  of  such  a  character  as  it  was  the  direct  object  of  the 
statute  to  prevent.     Thus,  ia  Gorris  v.  Scott  (1874),  L.  R. 
9  Ex.  125,  an  action  was  brought  by  an  owner  of  sheep  against 
a  shipowner  who  had  undertaken  to  carry  the  plaintiff's  sheep 
from  a  foreign  port  to  England,  because  the  defendant   had 
neglected  to  do  certain  things  enjoined  by  a  Privy  Council 

(y)  See  also  Fartridge  v.  General  Medical  Coimeil  (1890),  25  Q.  B.  D.  90  ;  Eoyal 
Aquarium  v.  Parkinson,  (1892)  1  Q.  B.  431. 
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Order  made  under  the  authority  of  the  ContagiouB  Diseases 
32  &  33  Vict.  (Animals)  Act,  1869,  s.  75  (z),  in  consequence  of  which  neglect 
some  of  the  sheep  were  washed  overboard.  It  appeared  that 
the  abject  of  the  Act  was  to  prevent  the  spread  of  disease 
among  animals,  and  not  to  protect  them  against  the  perils 
of  the  sea;  consequently,  the  Court  held  that  no  action  could 
be  maintained.  "The  Act,"  said  Pollock,  B.,  "was  passed 
alio  intuitu  .  .  .  the  precautions  directed  may  be  useful  and 
advantageous  for  preventing  animals  from  being  washed  over- 
board, but  they  were  never  intended  for  that  purpose,  and  a 
loss  of  that  kind  caused  by  their  neglect  cannot  give  a  cause 
of  action."  So,  in  Buxton  v.  North-Eastern  Rail.  Co.  (1868), 
L.  B,.  3  Q.  B.  549,  it  appeared  that  in  consequence  of  the 
neglect  of  the  railway  company  to  keep  up  their  fence 
in  accordance  with  the  provisions  of  sect.  68  of  the  Railways 
8  &  9  Vict.  Clauses  Consolidation  Act,  1845,  a  bullock  got  on  to  the 
line  and  caused  an  accident  in  which  the  plaintiff  sus- 
tained damage ;  but  it  was  held  that  he  had  no  right 
of  action  on  account  of  this  neglect  on  the  part  of  the 
defendants  to  perform  their  statutory  duty,  because  the  statu- 
tory obligation  was  created  solely  with  regard  to,  and  for  the 
benefit  of,  the  owners  and  occupiers  of  the  adjoining  lands,  and 
therefore  that  "  the  obligation,  as  to  their  passengers,  to  fence, 
is  not  imposed  upon  the  company  by  that  enactment."]  In 
Johnston  v.  Consumers'  Gas  Company  of  Toronto,  (1898) 
A.  C.  447,  it  was  held  that  the  special  Act  constituting  the 
company  did  not  give  a  cause  of  action  to  consumers  com- 
plaining of  overcharge,  and  that  the  gole  remedy  lay  in  the 
statutory  right  of  the  municipality  ■  of  Toronto  to  investigate 
and  check  the  accounts  of  the  gas  company,  and  in  the  event 
of  disobedience  by  the  company  to  the  statute  to  take  action 
against  them  on  behalf  of  the  public.  The  canon  applicable 
is  thus  stated  by  Wills,  J.,  in  Clegg  v.  Earby  Gas  Co.,  (1896) 
1  Q.  B.  592,  594:  "Where  there  is  an  obligation  created  by 
statute  to  do  something  for  the  benefit  of  the  public  generally, 
or  of  such  a  large  body  of  persons  that  they  can  only  be  dealt 
with  practically  en  masse,  as  it  were,  and  where  the  failure 
to  comply  with  the  statutory  obligation  is  liable  to  affect  all 
such  persons  in  the  like  manner,  although  not  necessarily  in 
the  same  degree,  there  is  no  separate  right  of  action  to  every 
person  injured  by  breach  of  the  obligation  in  no  other 
manner  than  the  rest  of  the  public." 
How  far  jj^  order  to  succeed  in  an  action  for  injuries  consequent  on 

infeireTfrom  disobedience  to  a  statute  it  has  in  some  cases  been  held  neces- 
breaohof  sary  to  prove  more  than  the  mere  breach  of  the  statute.  By 
statute.  gg,jj|.    22  of  the  Railways  Regulation  Act,  1868,  it  is  enacted 

^^^^g^^^"*"    that  "every  railway  oompany  shall    provide  in   every  train 

(»)  Bepealed,  and  now  represented  by  the  Diseases  of  Animals  Act,  1894  (fi7  & 
58  Vict.  c.  57). 
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which  carries  passengers  and  travels  more  than  twenty  miles 
without  stopping  "  a  means  of  communication  between  the  pas- 
sengers and  the  guard.  In  Blamires  v.  L.  d  Y.  Rail.  Co. 
(1873),  L.  R.  8  Ex.  283,  the  plaintiff  sued  the  company  for 
injuries  received  in  a  railway  accident,  which  (as  he  alleged) 
arose  from  the  negligence  of  the  company,  and  in  proof  of 
the  charge  of  negligence  it  was  given  in  evidence  that  the 
company  had  not  complied  with  the  provisions  of  the  Act  as 
to  supplying  a  communication  between  the  passengers  and  the 
guard.  Kelly,  C.B.,  told  the  jury  that  "it  is  not  every  dis- 
obedience to  an  Act  of  Parliament  that  will  constitute  negli- 
gence ...  it  is  only  if  the  duty  (a)  imposed  by  the  Act  be 
such  that  the  neglect  of  it  was  likely  to  conduce  to  an  accident 
such  as  that  which  had  occurred."  This  ruling  was  upheld 
by  the  Exchequer  Chamber,  and  in  giving  his  judgment, 
Brett,  J.,  said  as  follows:  "It  is  right  to  use  the  Act  as 
some  evidence  of  what  is  due  and  ordinary  care  under  the  cir- 
cumstances of  the  case,  and  that  is  the  way  the  Chief  Biaron 
directed  the  jury  to  use  it"(&).  But  in  Grams  v.  Lord 
Wmhorne,  (1898)  2  Q.  B.  402,  where  the  duty  left  unper- 
formed was  to  fence  dangerous  machinery  in  a  factory,  it  was 
held  by  the  Court  of  Appeal  that  on  failure  to  perform  an 
absolute  statutory  duty  followed  by  injury  an  action  lay  with- 
out alleging  or  proving  negligence  (c) .  And  in  David  v. 
Britannic  Merthyr  Coal  Co.,  (1910)  A.  C.  74,  it  was  held 
that  the  defendants  were  without  proof  of '  negligence  held 
civiUj  liable  for  breach  of  duties  imposed  on  them  by  the 
Coal  Mines  Regulations  Acts  with  regard  to  the  use  of  ex- 
ploeivee  (c) . 

[If  a  duty  is  imposed  by  the  Legislature  upon  a  public  body.  Usually  good 
as  a  general*  rule,  if  they  exercise  due  and  reasonable  care  as  defence  that 
to  the  performance  of  the  duty,  they  will  not  be  held  liable  if  oare°lms  been 
for  some  reason  or  other  it  becomes  impossible  for  them  to  taken  toper- 
discharge  the  duty.]     In  other  words,  the  duty  is  not  abso-  form  duty, 
lute:  [and  as  Cockburn,  C.J.,  said  in  Re  Bristol,  dc.  Rail. 
Co.  (1877),. 3   Q.    B.    D.    10—13,  "it   would    be   contrary 
to  the  elementary  principles  of  justice  to  enforce  by  man- 
damus a  [statutory]  order  which  imposes  a  duty  which  it  is 

(a)  Where  an  Act  merely  empowers  a  railway  company  to  do  something  which 
it  is  entirely  within  their  discretion  whether  they  do  or  not,  as,  for  instance, 
when  a  company  are  empowered  by  Act  of  Parliament  to  discontinue  a  local 
occupation  road,  the  non-performance  of  this  may  not  be  used  as  evidence  against 
the  company  to  prove  that  an  accident  which  occurred  at  the  level  crossing 
arose  from  their  negligence:  Cliff  v.  Midland  Sail.  Co.  (1870),  L.  R.  5  Q.  B. 
258.    See  Beven,  Negligence  (3rd  ed.). 

(b)  This  case  was  distinguished  in  Gorris  v.  Scott,  a/nte,  p.  233,  but  was 
followed  in  JSaddeley  v.  Earl  Granville  (1887),  19  Q.  B.  D.  423,  where  one  of  the 
roles  under  the  Coal  Mines  Regulation  Act,  1872  (rep.),  had  been  disobeyed. 
This  decision  is  criticised  by  Mr.  Beven,  on  Employers'  Liability  (4th  ed.),  24,  n. 

(«)  This  case  turned  largely  on  the  burden  of  proof  as  to  the  discharge  by  the 
drfendants  of  their  statutory  and  other  duties  to  guard  the  safety  of  the  miners. 
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18  &  19  Vict, 
c.  120. 


When  non- 
performance 
of  statutory 
duty  is  ex- 
cused by  act 
of  God. 


impQesible  todischaxge."  In  Hammond  v.  St.  Pancras  (1874), 
L.  R.  9  C.  P.  316,  the  vestry  of  St.  Pancras  had  the  duty 
cagt  upon  them  by  sect.  72  of  the  Metropolis  Management 
Act,  1855,  of  properly  cleaning  the  sewers  vested  in  them  by 
the  Act.  One  of  these  sewers  overflowed  into  the  plaintiff's 
cellar  in  consequence  of  an  obstruction  in  the  sewer  which 
was  unknown  to  the  defendants,  and  could  not  by  the  exercise 
of  reasonable  care  or  inquiry  have  been  known  to  them.  The 
question  then  arose  as  to  whether  the  defendants  were  liable 
for  the  damage  done  by  the  overflow  of  the  sewer,  and  it  was 
held  that  they  were  not  liable.  "  It  would  seem  to  me,"  said 
Brett,  J.,  "  to  be  contrary  to  natural  justice  to  say  that  Par- 
liament intended  to  impose  upon  a  public  body  a  liability  for 
a  thing  which  no  reasonable  care  or  skili  could  obviate.  The 
duty,  notwithstanding,  may  be  absolute,  but  if  so,  it  ought  to 
be  imposed  in  the  clearest  possible  terms."  And  Denman,  J., 
added,  "  Under  sect.  72  it  clearly  was  not  intended  to  render 
them  liable  to  an  action  if,  in  the  exercise  of  their  duties,  they 
are  guilty  of  no  negligence"  (d).]  But  occasionally  the  duty 
imposed  is  held  to  be  absolute,  as  in  Holborn  Union  v.  Shore- 
diteh  Vestry  (1876),  2  Q.  B.  D.  145,  and  Groves  v.  Lord 
Wimborne  [ante,  p.  235). 

As  a  general  rule,  if  a  duty  is  cast  upon  a  person  by  statute, 
"he  is  excused,"  said  the  Court  in  B.  v.  Leicestershire  (1850), 
15  Q.  B.  92,  "from  performing  that  duty  by  its  becoming 
impossible  by  the  act  of  God."  But  if  a  statutory  duty  arises 
out  of  a  particular  state  of  circumstances  which  have  been 
brought  about  by  the  act  of  God,  the  fact  that  that  state  of 
circumstances  was  so  brought  about  will  not  be  an  answer  to  an 
action  for  the  non-performance  of  the  statutory  duty.  [This 
question  was  considerably  discussed  in  Wear  River  Commis- 
sioners V.  Adamson  (1877),  2  App.  Gas.  743.  "The  Court 
of  Appeal,"  said  Lord  Cairns,  "  has  been  of  opinion  that  the 
damage  was  occasioned  hj  a.  vis  major,  namely,  by  the  act 
of  God  in  the  violence  of  the  tempest.  Founding  himself  on 
this,  the  Master  of  the  Rolls  states  that  it  is  a  familiar  maxim 
of  law  that  where  there  is  a  duty  imposed  .  .  .  as  a  general 
rule  there  is  no  such  duty  required  to  be  performed  where  the 
event  happens  through  the  act  of  God  or  the  Queen's  enemies, 
and  his  opinion  is  that  the  Court  may  well  come  to  the  con- 
clusion that  the  act  of  God  and  the  Queen's  enemies  were  not 
meant  to  be  comprised  within  the  first  words  of  10  &  11  Vict, 
c.  27,  s.  74  [which  enacts  that  '  the  owner  of  every  vessel  shall 
be  answerable  .  .  .  for  any  'damage  done  by  such  vessel  to 
the  harbour,  dock,  or  pier'"].  The  Lord  Chief  Baron  states 
that  no  man  can  be  answerable,  unless  by  express  contract, 
for  any  mischief  or  injury  occasioned   by   the   act  of  God. 


See  Michmond  Gas  Co.  v.  Richmond  Corporation,  (1893)  1  Q.  B.  56. 
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Mellish,  L.J.,  states  that  the  act  of  God  does  not  impose  any 
liability  on  anybody.  Denman,  J.,  states  that  in  every  Act 
of  Parliament  words  are  not  to  be  construed  to  impose  a*  lia- 
bility for  an  act  done,  if  the  act  be  substantially  caused  by 
a  superior  power,  such  as  the  law  calls  the  act  of  God.  "  In 
my  opinion,"  continued  Lord  Cairns,  "  these  expressions  are 
broader  than  is  warranted  by  any  authorities  of  which  I  am 
aware.  If  a  duty  is  oast  upon  an  individual  by  common  law, 
the  act  of  God  will  excuse  him  from  the  performance  of  that 
duty.  No  man  is  compelled  to  do  that  which  is  impossible. 
...  If ,  however,  an  Act  of  Parliament  declares  that  a  man 
shall  be  liable  for  the  damage  occasioned  by  a  particular  state 
of  circumstances,  I  know  of  no  reason  why  a  man  should  not 
be  liable  for  the  damage  occasioned  by  that  state  of  circum- 
stanoes,  whether  the  state  of  circumstances  is  brought  about 
by  the  act  of  man  or  by  the  act  of  God."] 

2 .  [If  a  statute  creates  a  new  duty  or  imposes  a  new  liability,  If  specific 
and  prescribes  a  specific  remedy  (e)  in  case  of  neglect  to  per-  remedy  given 
form  the  duty  or  discharge  the  liability,  the  general  rule  (/)  of'^n^vf  statu - 
is,  as  Denison,  J.,  said  in  Stevens  v.  Evans  (1761),  2  Burr,  toryduty, 
1152,  1157,  "that  no  remedy  can  he  taken  but  the  particular  "loot^er 
remedy  prescribed  by  the  statute."     "Where  an  Act  creates  ^b™^  7  a^"' - 
an  obligation,"  said  the  Court  in  Doe  d.  Bishop  of  Rochester 
V.  Bridges  (1831),  1  B.  &  Ad.  847,  859,  "and  enforces  the 
performance  in  a  specific  manner,  we  take  it  to  be  a  general 
rule    that    performance    cannot    be    enforced    in    any    other 
manner"  {g).     And  in  Stevens  v.  Jeaoocke  (1848),  11  Q.  B. 
731,  741,  the  same  Court  said:  "  It  is  ja  rule  of  law  that  an 
action  will  not  lie  for  the  infringement  of  a  right  created  by 
statute,  where  another  specific  remedy  for  infringement  is  pro- 
vided by   the  same  statute."     And  in  R.  v.  County  Court 
Judge  of  Essex  (1887),  18  Q.  B.  D.  704,  Lord  Esher,  M.R. 
(at  p.   707),  said,  with  reference  to.  the  question  whether  a 
county  court  judgment  debt  carried  interest  under  sect.  17  of  i  &  2  Vict, 
the  Judgments  Act,  1838:  "  The  ordinary  rule  of  construction  "•  H"- 
applies  to  this  case,  that  where  the  Legislature  has  passed  a  new 
statute  giving  a  new  remedy,  that  remedy  is  the  only  one  which 
can  be  pursued."] 

In  BarracUmgh  v.  Brown,  (1897)  A.  C.  615,  the  question 
raised  was  whether  a  right  of  action  for  a  declaration  of  a 
right  to  certain  expenses  would  lie  on  a  statute  which  gave 
a  new  right  to  recover  certain  expenses  in  a  Court  of  Sum- 
mary Jurisdiction  from  persons  not  otherwise  liable.  Lord 
Watson  said  (p.  622):  "The  right  and  the  remedy  are  given 
uno  flatu,  and  one  cannot  be  dissociated  from  the  other.     By 

(e)  As  to  criminal  remedies,  vide  ante,  p.  224. 
(/)  See  Wahe  v.  Mayor  of  Sheffield  (1884),  12  Q.  B.  D.  146. 
(ff)  Adopted  in  Pasmore  v.  Oswaldtwistle   W.  D.  C,  (1898)  A.  C,   387,  394, 
Halsbury,  L.C, 


Digitized  by  Microsoft® 


238  Effect  of  Statutes  creating  Duties . 

these  words  the  Legislature  has,  in  my  opinion,  committed 
to  Hie  Summary  Court  exclusive  jurisdiction,  pot  merely  to 
assess  the  amount  of  expenses  to  be  repaid  to  the  undertaker, 
but  to  determine  by  whom  the  amount  is  payable,  and  has 
therefore  by  plain  implication  enacted  that  no  other  Court 
has  any  authority  to  entertain  or  decide  these  matters.  The 
objection  is  one  which,  in  my  opinion,  it  is  pars  judicis  to 
notice,  because  it  arises  on  the  face  of  the  enactment  which 
your  lordships  are  asked  to  enforce  in  this  appeal.  It  cannot 
be  the  duty  oif  any  Court  to  pronounce  an  order,  when  it 
plainly  appears  that  in  so  doing  the  Court  would  be  using  a 
jurisdiction  which  the  Legislature  has  forbidden  it  to  exer- 
cise "(/i). 

In  accordance  with  this  rule  it  has  been  decided  that  where 
a  statute  provides  for  the  settlement  of  disputes  of  classes 
therein  indicated  by  arbitration,  the  jurisdiction  of  the  Courts 
to  determine  such  disputes  by  action  is  ousted,  and  the  statu- 
tory procedure  alone  can  be  followed  (*),  and  where  a  new 
right  is  given  and  a  particular  Court  is  indicated  for  its  en- 
forcement the  High  Court's  jurisdiction  is  ousted  (fc). 

The  true  rule  for  ascertaining  whether  the  special  remedy 
does  or  does  not  include  a  right  of  action  is  laid  down  in 
Vallanee  v.  Falle  (1884),  13  Q.  B.  D.  109.  In  that  ease  the 
question  was  whether  an  action  would  lie  for  refusing  to  give 
the  discharge  directed  by  sect.  172  of  the  Merchant  Shipping 
17  &  18  Vict.  Act,  1854  (Z),  to  be  given  by  the  master  of  a  ship  to  his 
seamen.  The  section  in  question  imposes  a  penalty  of  lOZ. 
for  withholding  the  certificate.  Stephen,  J.,  said,  at  p.  110: 
"  The  case  has  been  argued  with  great  care,  p,nd  various  au- 
thorities on  the  subject  have  been  cited.  The  general  rule 
to  be  deduced  from  them  seems  in  substance  to  be,  that  the 
provisions  and  object  of  the  particular  enactment  must  be 
looked  at  in  order  to  discover  whether  it  was  intended  to  confer 
a  general  right  which  might  be  the  subject  of  an  action,  or 
to  create  a  duty  sanctioned  only  by  a  particular  penalty,  in 
which  case  the  only  remedy  for  breach  of  the  duty  would  be 
by  proceedings  for  the  penalty"  (m).     And  later  in  his  judg- 

{h)  In  the  past  the  Chancery  Division  has  heen  disposed  somewhat  readily  to 
assume  the  existence  of  a  jurisdiction  concurrent  with  that  of  justices.  In 
Grand  Jtmction  JV.  W.  v.  Sampton  Urban  District  Council,  (1898)  2  Ch.  331, 
Stirling,  J.,  pointed  out  that  even  assuming  jurisdiction,  the  Court  would  not 
interfere  by  injunction  or  declaration  of  right  save  in  special  circumstances. 
This  case  was  followed  in  Merrick  v.  Liverpool  Corporation,  (1910)  2  Ch,  449. 
See,  however,  Stevens  v.  Ghoun.  (1901)  2  Oh.  894,  Farwell,  J.,  ante,  p.  228. 

(i)  Norioich  Corporation  v.  Norwich  Electric  Tramway  Co.,  (1906)  2  K.  B.  119, 
C.  A.,  on  sect.  33  (if  the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78).  Cf.  Oros- 
field  V.  Manchester  Ship  Carnal  Co.,  (1905)  A.  C.  421. 

{k)  See  Borner  v.  Franklin,  (190S)  1  K.  B.  479,  decided  on  sect.  7  of  the 
Factory  Act,  1891  (means  of  escape  from  fire),  and  Stuckey  v.  Booke,  (1906) 
2  K.  B.  20,  C.  A.,  decided  on  sect.  101  of  the  Factory  Act,  1901  (bakehouses). 

(t)  Repealed  and  re-enacted  by  the  Merchant  Shipping  Act,  1894  (57  &  ^^ 
Viet.  c.  60). 

(m)  Cf.  Saimders  v.  Bottom  District  Board,  (1895)  1  Q.  B.  64. 
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ment  he  added  (at  p.  112),  "  I  do  not  wish  to  say  anything 
against  the  general  rules  that  have  been  laid  down  for  the 
oonstruetion  of  statutes  in  relation  to  the  question  whether  a 
penalty  is  intended  to  be  the  only  remedy  for  breach  of  statu- 
tory duty,  but  I  always  think  that,  after  all,  the  best  way  of 
finding  out  the  naeaning  of  a  statute  is  to  read  it,  and  see  what 
it  means." 

[But  if  a  statute  which  creates  a  duty  enacts  that  an  action  But  right  to 
may  be  brought  by  a  common  informer  in  case  of  neglect  to  sue  for  a 
perform  the  statutory  duty,  this  power  of  suing  for  a  penalty  not  take  away 
is  not  to  be  treated  as  taking  away  the  right  which  a  person  right  to  bring 
may  otherwise  have  to  bring  an  fiction  for  a.xi.j  special  damage  ^''^P'^^"^ 
which  he  may  have  sustained  by  reason  of  the  neglect  to  per-  ^^^ 
form  the  statutory  duty.     And  one  reason  for  this  is,  as  was 
pointed  out  by  Lord  Chelmsford  in  Wilson  v.  Merry  (1868), 
L.  E.  1  H.  L.  (Sc.)  326,  341,  that  "  the  two  proceedings  [viz. 
for  the  penalty,  and  by  action  for  civil  remedy]  have  totally 
different  objects,   the  one  to  punish  an  offence,  the  other  to 
remedy  an  injury." 

Brett,  L.J.,  in  Atkinson  v.  Newcastle  Waterworks  (1877), 
2  Ex.  D.  449,  pointed  out  that  it  makes  no  difference  whether 
a  penalty  imposed  for  the  breach  of  a  statutory  duty  is  or 
is  not  to  go  to  the  person  aggrieved.  "I  entertain,"  said 
he,  "  the  strongest  doubt  whether  the  broad  rule  can  be  main- 
tained that,  where  a  new  duty  is  created  by  statute,  and  (a 
penalty  is  imposed  for  its  breach,  which  penalty  is  to  go  to 
the  person  injured  by  such  breach,  the  penalty,  however  small 
and  inadequate  a  compensation  it  may  be,  is  in  such  a  case 
to'  be  regarded  as  indicating  an  intention  on  the  part  of  the 
Legislature  that  there  should  be  no  action  by  such  person  for 
damages,  but  that  where  a  similar  duty  is  created,  and  a  similar 
penalty  imposed,  which  is  not  to  go  to  the  person  injured,  then 
the  intention  is  that  he  is  to  have  a  right  of  action  "  (n) .] 

3.  "  There  is  a  numerous  class  of  cases  in  which  it  has  been  Rule  as  to 
held  that  certain  provisions  in  Acts  of  Parliament  are  directory  statutes 
in  the  sense  that  they  were  not  meant  to  be  a  condition  prece-  duties^being 
dent  to  the  grant,  or  whatever  it  may  be,  but  a  condition  sub-  directory 
sequent:  a  condition  as  to  which  the  responsible  persons  may  only- 
be  blamable  and  punishable  if  they  do  not  act  upon  it,  but 
their  not  acting  upon  it  shall  not  invalidate  what  they  have 
done,  these  persons  having  nothing  to  do  with  that"(o). 

["It  is  stated,"  said  Denman,  J.,  in  Caldow  v.  Fixell 
(1877),  2  C.  P.  D.  562,  566,  "that  in  general  the  provisions 
of  statutes  creating  duties  are  directory."  By  this  is 
meant  not  that  it  is  optional  on  the  part  of  a  public  func- 

(m)  Couch  V.  Steel  (1854), '23  L.  J.  Q.  B.  121  ;  3  E.  &  B.  402,  so  far  as  it  is  an 
authority  to  the  contrary,  is  virtually  overruled  by  this  case  and  by  Couley  v. 
Kewmarhft  local  Board,  (1892)  A.  C.  345,  352. 

(o)  Middlesex  Justices  v.  R.  (1884),  9  App.  C»s.  778,  Lord  Blackburn, 
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tionary  whether  he  will  perform  duties  imposed  upon  him  by 
statute  (p),  but  that  if  a  public  functionary  neglects  to  per- 
form a  statutory  duty,  that  neglect  on  his  part  will  not 
necessarily  invalidate  the  whole  operation  with  regard  to 
which  the  statutory  duty  had  to  be  performed.  The 
34  &  35  Vict,  case  last  cited  turned  upon  sect.  29  of  the  Ecclesiastical 
"■     '  Dilapidations  Act,  1871,  by  which  it  is  enacted  that  "within 

three  months  after  the  avoidance  of  any  benefice  .  .  .  the 
bishop  shall  direct  the  surveyor,  who  shall  inspect  the  buildings 
of  such  benefice,  and  report  to  the  bishop  what  sum,  if  any, 
is  required  to  make  good  the  dilapidations."  The  bishop 
neglected  to  give  the  necessary  directions  for  inspection  and 
report  until  after  the  expiration  of  three  months  from  the 
avoidance  of  the  benefice,  and  it  was  therefore  argued  that,  as 
the  statute  had  not  been  complied  with,  the  order,  when  made, 
was  invalid,  and  that  dilapidations  could  not  be  sued  for  by 
the  new  incumbent.  The  Court,  however,  held  otherwise. 
"  The  statute,"  said  the  Court,  "  imposes  a  public  duty  upon 
the  bishop;  it  does  not  create  a  power  or  privilege  for  the 
benefit  of  the  new  incumbent  as  a  private  person .  The  bishop, 
probablj'  from  inadvertence,  failed  to  give  the  direction  within 
the  specified  time,  but,  as  this  was  an  omission  to  perform  a 
public  duty,  we  think  we  ought  to  hold  this  statute  to  be  direc- 
tory." At  the  same  time  it  must  be  borne  in  mind  that  it  is 
not  a  universal  rule  that  statutes  which  create  public  duties  are 
merely  directory.  "In  the  absenoe  of  an  express  provision, 
the  intention  of  the  Legislature  is  to  be  ascertained  by 
weighing  the  consequences  of  holding  a  statute  to  be  direc- 
tory or  imperative "  (g) .  Sect.  100  of  the  Parliamentafy 
G  &  7  Vict.  Voters  Registration  Act,  1843,  provides  that  any  one  who 
"■     ■  objects    to    a   person's    name    being    retained   upon   the   list 

of  voters  must  send  his  notice  of  objection  by  post  directed 
to  the  person  objected  to  "  at  his  place  of  abode  as  des- 
cribed in  the  said  list  of  voters."  In  Noseworthy  v. 
Buckland  Overseers  (1873),  L.  R.  9  C.  P.  233,  it  appeared 
that  the  overseers,  finding  an  incorrect  address  in  "  the  said 
list  of  voters,"  altered  it  by  substituting  the  true  address,  and 
so  published  it;  consequently,  the  objector,  who  copied  from 
the  published  list  the  address  of  the  person  he  objected  to, 
directed  his  notice  of  objection  to  the  substituted  address.  It 
was  argued  that  the  enactment  was  imperative,  and  that,  as 
the  notice  of  objection  had  not  been  sent  to  the  address  speci- 
fied in  the  statute,  the  notice  was  invalid,  and  it  was  so  held 
by  the  Court.  "  It  is  the  duty  of  the  overseers,"  said  Keating, 
J.,  "  to  publish  the  list  in  its  integrity  just  as  they  receive  it, 
and  ...  if  instead  of  publishing  the  copy  as  they  receive  it, 

[p)   ride  ante,  p.  69  ;  and  S.  v.  Mayor  of  Soehestei-  (1858),  27  L.  J.  Q.  B.  47, 
Lord  Camptell. 

iq)  2  C.  P.  D.,  p.  566,  Denman,  J, 


Digitized  by  Microsoft® 


Avoidance  of  Contracts.  241 

the  overseers  take  upon  themselves  to  alter  it,  a  person  acting 
upon  it  does  so  at  his  peril.  .  .  .  The  words  of  the  Act 
are  express."] 

4 .  [One  of  the  most  important  effects  of  statutes  which  Contract  void 
create  duties  or  impose  obligations  (whether  they  be  obliga-  ifinoontra- 
tions  to  do  or  to  refrain  from  doing  some  particular  thing)  statute  oreat- 
is  that  a  oooitract  which  involves  in  its  performance,  either  ingduty. 
directlj'  or  collaterally  (r),  the  doing  of  something  which 
would  be  in  contravention  of  a  statute  of  this  kind  is  held  to 
be  invalid  and  unenforceable  (s) .  This  is  expressed  by  the 
legal  maxim,  A  pactis  privatorum  publico  juri  non  dero- 
gatur  (t),  and  also  in  the  following  rule: — "Where  a  con- 
tract, express  or  implied,  is  expressly  or  by  implication  for- 
bidden by  statute,  no  Court  will  lend  its  assistance  to  give  it 
effect"  (m).  "What  is  done,"  said  Lord  Ellenborough  in 
Lmgton  v.  Rughes  (1813),  1  M.  &  S.  593,  at  p.  596,  "in 
contravention  of  the  provisions  of  an  Act  of  Parliament 
cannot  be  made  the  subject  of  an  action."  This  principle 
has  been  acted  upon  in  many  cases.  It  was  held  in  Clugas  v. 
Fenaluna  (1791),  4  T.  K.  466,  that  a  smuggling  contract 
could  not  be  sued  upon,  because  of  the  obligation  created  by 
statute  to  pay  import  duty  on  certain  articles.  So,  also,  it 
being  required  by  10  Geo.  2,  o.  28  (a;),  that  proprietors  of 
theatres  should  obtain  a  licence,  it  was  held  in  Gallini  v. 
Laborie  (1793),  5  T.  R.  242,  that  no  action  could  be  main-  ■ 
tained  for  breach  of  an  agreement  to  dance  at  an  unlicensed 
theatre.  Similarly,  as  39  &  40  Geo.  3,  o.  99,  s.  23  (y),  re- 
quired that  any  persons  who  carry  on  the  trade  of  a  pawn- 
broker should  cause  their  name  to  be  painted  over  their  place 
of  business,  it  was  held  in  Gwdon  v.  Hotoden  (1845),  12 
01.  &  F.  243,  that  an  agreement  constituting  a  secret  partner- 
ship between  pawnbrokers  was  void  as  being  in  contravention 

_  (»■)  [Thus,  a  policy  on  an  illegal  Toyage  cannot  be  enforced,  "  for  it  would  be 
singular  if,  the  original  contract  being  invalid,  and  therefore  incapable  of  being 
enforced,  a  collateral  contract  founded  upon  it  could  be  enforced  "  •  Bedmond  v. 
Smith  (1844),  7  M.  &  G.  457,  474,  Tindal,  C.J.]   . 

(»)  [The  general  principle  that  "  Illegality  may  be  pleaded  as  a  defence  to  an 
action,"  whether  that  illegality  arise  either  from  the  breach  of  some  statutory 
provision  or  of  a  common  law  principle,  was  laid  down  in  the  leading  case  of 
GoUina  v.  Blcmtern  (1767),  1  Smith,  L.  C.  (10th  ed.)  355,  and  is  fully  discussed  in 
the  notes  to  that  case.  See  also  Williams'  notes  to  Saunders  (ed.  1871),  vol.  i. 
p.  517,  note  (c).] 

(0  [In  commenting  upon  this  maxim  Dr,  Lushington,  arffuendo,  said  in 
Phillips  V.  Innes  (1837),  4  CI.  &  F.  at  p.  241,  as  follows:  "It  is  impossible  to 
compel  one  who  is  unwilling  to  disobey  the  law  to  contravene  it.  He  is  entitled 
to  plead  freedom  from  a  compact  in  which  he  should  never  have  entered,  and  to 
he  protected  in  maintaining  an  obedience  to  the  law,  which  the  law  itself  woidd 
have  interposed  to  enforce  if  the  Act  had  come  otherwise  within  its  cog- 
nisance."] 

(«)  Melliss  V.  Shirley  L.  B.  (1885),  16  Q.  B.  D.  446  ;  Cowan  v.  Milbum  (1867), 
L.  R.  2  Ex.  230,  233,  Bramwell,  B.  Quando  aliquid  prohibetur,  prohibettor  et 
omneper  quod  devenitur  ad  illud :  2  Co.  Inst.  481. 

(x)  Superseded  by  the  Theatres  Act,  1843  (6  &  7  Vict.  c.  68),  s.  1. 

(y)  Superseded  by  35  &  36  Vict.  o.  93,  s.  13. 
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of  that  statute.  And  again,  under  7  &  8  Will.  3,  c.  4  (rep.), 
which  prohibited  the  treating  of  electors  after  the  teste  of  the 
writ  for  the  election,  it  was  held  in  Ribbansv.  Crickett  (1798),  1 
B.  &  P.  264,  that  an  inkeeper  oauld  not  recover  against  a 
candidate  at  an  election  for  provisions  supplied  at  his  request 
after  the  time  mentioned  in  the  statute.]  This  rule  applies 
where  a  statute  prohibits  contracting  out — e.g.,  in  the  case  of 
liability  for  property  tax.  or  to  compensate  workmen  or  agri- 
cultural tenants,  or  as  to  the  right  of  an  occupier  to  kill  ground 
game  (see  post,  p.  245).  Any  term  in  a  contract  which  vio- 
lates the  prohibition  is  invalid  and  unenforceable.  To  make 
a  contract  void  or  unenforceable  it  is  not  necessary  that  the 
statute  should  prohibit  it  under  specific  penalties  or  declare  it 
illegal  (z) .  The  most  conspicuous  example  is  that  of  gaming 
contracts  and  betting,  which  have  again  and  again  been  held 
void  only  and  not  illegal  nor  criminal  (a) . 

But  it  is  clear  that  a  contract  is  void  if  prohibited  by  a 
statute  under  a  penalty,  even  without  express  declaration  that 
the  contract  is  void,  because  such  a  penalty  implies  a  prohibi- 
tion (6) .  The  sole  question  in  either  case  is  whether  the  statute 
means  to  prohibit  the  contract.  "  If  it  does  so,  whether  it 
be  for  purposes  of  revenue  or  otherwise,  then  the  doing  of 
the  act  is  a  breach  of*  the  law,  and  no  right  of  action  can  arise 
out  of  it"(c).  In  Melliss  v.  Shirley  L.  B.  (1885),  16 
Q.  B.  D.  446,  the  surveyor  of  a  local  board  was  sued,  jointly 
With  another  person,  for  a  sum  alleged  to  be  due  under  a 
contract  between  them  and  the  board  for  the  execution  of 
certain  drainage  works.  The  action  was  held  not  to  be  main- 
f.tf,^^^^"^'  tainable,  on  the  ground  that  sect.  193  of  the  Public  Health 
Act,  1875,  had  the  effect  of  making  the  contract  illegal. 
Bowen,  L.J.  (at  p.  454),  said:  "In  the  end  we  have  to  find 
out  upon  the  construction  of  the  Act,  whether  it  was  intended 
by  the  Legislature  to  prohibit  the  doing  of  a  certain  act  alto- 
gether, or  whether  it  was  only  intended  to  say  that,  if  the  act 
was  done,  certain  penalties  should  follow  as  a  consequence. 
If  you  can  find  out  that  the  act  is  prohibited,  then  the  principle 
is  that  no  man  can  recover  in  an  action  founded  on  that  which 
is  a  breach  of  the  provisions  of  the  statute.  It  seems  to  me 
plain,  from  the  language  of  sect.  193,  that  there  is  a  prohi- 
bition on  what  has  been  done.  I  think  no  language  could  be 
plainer,  and  the  mere  fact  that  certain  consequences  are,  by 

(z)  Cowan  t.  Milbum  (1867),  L.  E.  2  Ex.  230,  233,  Brainwell,  B.  Leases 
rendered  void  by  13  Eliz.  o.  10,  and  18  &  19  Viot.  o.  124,  s.  29,  are  not  merdy 
voidable  but  absolutely  void  for  all  purposes  :  Magdalen  Hoavital  v.  Knotts  (1879), 
4  App.  Cas.  324  ;  Bishop  of  Bamgor  v.  Parry,  (1891)  2  Q.  B.  277.  But  see 
RiclcardY.  Graham,  (1910)  2  Oh.  722,  729,  Eady,  J. 

(a)  See  Powell  v.  Kempton  Park  Racecourse  Co.,  (1899)  A.  C.  143. 

(*j  Cope  V.  Rowlands  (1836),  2  M.  &  W.  149,  157,  Parke,  B.  ;  and  notes  to 
Collins  V.  Blantern,  Sm.  L.  0.  (10th  ed.)  355. 

(«)  Smith  V.  Mawhood  (1845),  14  M.  &  W.  452,  at  p.  464,  Alderson,  B. 
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the  latter  part  of  the  section,  attached  to  the  illegal  act  does 
not,  in  my  opinion,  render  the  previous  language  less  clear." 
Where  a  contract  is  rendered  illegal,  whether  by  statute  or 
oommon  law,  it  is  for  the  Court  to  take  notice  of  the  fact,  and 
to  refuse  to  enforce  it  even  if  the  illegality  is  not  pleaded  by 
the  parties  to  the  action  (d) . 

It  appears  to  be  a  settled  rule  of  interpretation,  "  that  al- 
though a  statute  contains  no  express  words  making  void  a 
contract  which  it  prohibits,  yet  when  it  inflicts  a  penalty  for 
the  breach  of  the  prohibition  you  must  consider  the  whole  Act 
as  well  as  the  particular  enactment  in  question,  and  come  to  a 
decisioin,  either  from  the  context  or  the  subject-matter,  whether 
the  penalty  is  imposed  with  intent  merely  to  deter  persons 
from  entering  into  the  contract,  or  for  the  purposes  of  revenue, 
or  whether  it  is  intended  that  the  contract  shall  not  be  entered 
into  so  as  to  be  valid  in  law"  (e).  And  in  such  cases,  even 
if  the  consequences  of  such  a  construction  may  be  harsh,  it 
is  the  duty  of  the  Court  to  construe  the  Act  without  reference 
to  them  (/) .  The  same  conclusion  was  reached  by  the  Judi- 
cial Committee  in  Musgrove  v.  Chung  Teeong  Toy,  (1891) 
A.  C.  272,  where  it  was  held  that  the  infliction  of  a  penalty  for 
bringing  by  sea  more  than  a  certain  number  of  Chinese  involved 
a  prohibition,  not  only  upon  the  shipowner,  but  upon  the  im- 
migrants. But  where  a  statute  imposed  a  penalty  for  revenue 
purposes  on  a  person  delivering  a  contract  note  not  properly 
stamped,  it  was  held  in  Learoyd  v.  Bracken,  (1894)  1  Q.  B. 
114,  that  the  contract  itself  was  not  rendered  illegal  by  failure 
to  deliver  a  properly  stamped  note. 

Where  a  statute  prescribes  that  a  contract  shall  be  in  a  par-  statutory 
ticular  form,  or  shall  or  shall  not  contain  certain  terms,  the  conditions 
statutory  form  must  be  followed  (^r),  and  the  statutory  terms  ^ntoctmav 
may  not  be  waived  by  the  parties  to  the  contract.    In  Nether-  not  be  waived. 
seed  Co.  V.  Bourne  (1889),  14  App.  Cas.  228,  a  case  on  the 
Coal  Mines  B«gulation  Act,    1872,  Lord    Halsbury  said,  at  35  &  36  Vict, 
p.  235:   "The  statute  discloses  the  view  that  the  mine-owner  "•  '^^• 
and  the  persons  employed  in  the  mine  were  not,  in  the  contem- 
plation of  the  Legislature,  fit  to  be  trusted  to  make  their  own 
bargains;"  and  he  went  on  to  'decide  that  a  protective  stipu- 
lation in  the  Act  in  favour  of  the  miners  could  not  be  waived' 
by  them,  and  that  the  principle,  Quilibet  renuniiare  'potest 
juri  pro  se  introducto,  was  inapplicable  in  such  a  case. 

Even  where  one  party  has  had  the  full  benefit  of  a  contract  Illegality  may 

be  set  up  after 
part  perform- 

[d)  Gedge  v.  Royal  Exchange  Assurance,  (1900)  2  Q.  B.  214,  Kennedy,  J. ;  Scott  ance. 
v.  Brown,  (1892)  2  Q.  B.  724  (C.  A.). 

(«)  MelUaa  v.  Shirley  L.  JB.,  16  Q.  B.  D.  at  p.  451,  Lord  Esher,  M.R. 

(/)  Zoc.  eit.  p.  453,  Cotton,  L.J.  A  verbis  leais  non  recedmdtan  est :  5  Co.  Rep. 
1184. 

iff)  The  innumerable  cases  on  the  Bills  of  Sale  Act,  1882,  proceed  on  the 
admission  of  this  rule,  and  are  devoted  to  discussion  of  the  modes  of  evading  the 
terms,  or  limiting  the  application  of  the  commands,  of  that  Act. 

b8 
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Contracts 
contrary  to 
policy  of 
statute  are 
void. 


45  &  46  Vict, 
c.  43. 


which  is  void  for  non-compliance  with  a  statute,  he  may  set  up 
the  non-compliance  as  an  answer  to  any  claim  to  make  him  per- 
form his  part  of  the  bargain.  This  rule  is  laid  down  in 
Young  v.  Mayor,  dc.  of  Leamington  (1883),  8  App.  Cas.  517, 
where  a  sanitary  authority  set  up  the  want  of  a  seal  as  an 
answer  to  the  claim  for  the  cost  of  constructing  some  public 
works  of  which  they  had  taken  the  benefit  (h) . 

[And  not  only  is  a  contract  invalidated  which  involves  in 
its  performance  the  direct  contravention  of  the  statute,  but 
it  is  also  a  well-recognised  principle  of  law  {i)  that  any  con- 
tract will  be  held  void,  "  although  not  in  contravention  of 
the  specific  directions  of  a  statute,  if  it  be  opposed  to  the 
general  policy  and  interest  thereof."  Thus,  in  Elliot  v. 
Richardson  (1869),  L.  E.  5  C.  P.  744,  it  was  held  that  an 
agreement,  made  between  two  persons  who  were  creditors  of 
a  company  which  was  being  wound  up,  whereby  one  of  them 
undertook  for  a  money  consideration  to  delay  the  proceedings 
of  the  winding-up  to  the  prejudice  of  the  other  shareholders 
and  creditors,  was  void,  "as  being  against  the  clear  intention 
of  the  Legislature  under  the  Winding-up  Acts."]  But,  as 
has  already  been  pointed  out  (k),  questions  of  policy  are  diffi- 
cult to  solve,  and  it  is  safer  to  keep  to  the  manifest  intention, 
express  or  implied,  without  turning  aside  to  vague  and  delu- 
sive generalities  as  to  the  policy  of  the  law  or  of  any  particular 
Act. 

The  Courts  will  not  be  astute  to  construe  an  Act  so  as  to 
avoid  a  contract,  or  a  contract  so  as  to  bring  it  within 
the  prohibition  of  a  statute.  Speaking  of  the  Bills  of 
Sale  Act  (1878)  Amendment  Act,  1882,  Cave,  J.,  said 
in  Hammond  v.  Hocking  (1884),  12  Q.  B.  D.  291,  292: 
"  The  question  arises  on  sect.  7  of  the  Act,  which  was  passed 
for  the  protection  of  the  borrower  from  oppression,  and,  while 
we  construe  the  Act  so  as  to  produce  the  effect  intended  by 
the  Legislature,  we  ought  not,  in  construing  it,  to  give  way 
to  needless  technicalities,  because,  if  we  do  so,  we  shall  run 
the  risk  of  interfering  with  honest  transactions,  and  also,  by 
rendering  bills  of  sale  doubtful  and  bad  securities,  make  the 
position  of  the  borrower  worse  than  it  was  before  the  Act 

(A)  In  Canada,  in  the  case  of  London  Life  Insurance  Co.  v.  Wright  (1873), 
5  Canada,  466,  the  Supreme  Court,  hy  a  majority,  restrained  an  insurance 
company  from  setting  up  a  similar  defence  to  an  action  on  a  poIi«y  issued  by  the 
company.  In  this  case  very  many  English  and  American  decisions  were  dis- 
cussed, and  the  American  rule  seems  to  have  been  adopted,  which  admits  the 
equitable  exception  that  if  a  contractor  has  had  the  benefit  of  his  contract  he 
will  not  be  permitted,  in  an  action  against  him  founded  upon  that  contract,  to 
question  its  validity  upon  the  ground  that  it  was  made  in  violation  of  a  statute. 
The  merits  and  equity  of  this  decision  and  rule  may  be  admitted,  but  it  seems 
not  to  be  recognised  by  English  law  or  equity.  See  post,  p.  259  {d) ;  Sedgwick, 
Statutory  Law  (2nd  ed.),  pp.  72,  73. 

(i)  See  notes  to  Collins  v.  Blantem  (1767),  1  Smith,  L.  C.  (lOth  ed.)  355.  On 
similar  grounds  a  wiU  is  held  void  if  it  contravenes  the  policy  of  the  law ;  Me 
Wilcock's  Settlement  (1876),  1  Ch.  D.  229. 

[k]  Ante,  pp.  74,  177. 
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was  passed."  It  is  doubtful  whether  the  last  consideration 
is  for  the  Courts,  except  so  far  as  it  is  adopted  to  carry  out 
the  intention  of  the  Legislature;  and  it  may  be  plausibly 
argued  that  the  inevitable  result  of  the  Act  was  to  raise  the 
rate  of  interest  and  increase  the  difficulty  of  borrowing  on  the 
security  of  chattels. 

It  is  not  uncommon  in  modem  statutes  to  make  their  pro- 
visions applicable  notwithstanding  any  agreement  to  the  con- 
trary (Z),  or  to  forbid  contracting  out  except  under  conditions 
prescribed  in  the  statute  (m) . 

In  Wooler  v.  North  Eastern  Breweries,  (1910)  1  K.  B.  247, 
it  was  held  that  the  words  "  notwithstanding  any  agreement 
to  the  contrary  "  in  sect.  3  (3)  of  the  Licensing  Act,  1904  (re-  4  Edw.  7, 
enacted  as  sect.  20  (3)  of  the  Licensing  Act,  1910),  applied  to  •=.  23. 
agreements  made  T)efore  or  after  the  passing  of  the  Act. 

[Where  the  contract  in  question  is  not  merely  for  the  per-  Illegal  term 

formance  of  a  single  act,  but  involves   the  doing  of  several  ^^g^g^not*"* 

things,  some  of  which  are  legal  and  some  prohibited  by  statute,  necessarily 

the  question  has  been  raised  as  to  whether  the  whole  contract  vitiate  the 

would  be  void,  or  merely  that  part  of  it  the  performance   of  '^"°'^ 

1  •  1      1  1  -1  •  T  1  1  1    •  T   T  contract, 

which  the  statute  prohibits,    it  appears  to  have  been  laid  down 

in  some  early  cases  that  if  any  of  the  covenants  or  conditions 
be  void  by  statute,  then  the  bond  is  void  in  toto  (n),  but  it 
seems  that  the  true  rule  is  that  if  the  contract  is  for  the  per- 
formance of  several  things,  one  of  which  is  prohibited  by 
statute,  it  is  not  void  in  toto,  unless  the  prohibiting  statute 
expressly  enacts  that  all  instruments  containing  any  matter 
contrary  thereto  shall  be  void,  provided  the  good  part  be  separ- 
able from,  and  not  dependent  upon,  the  bad  part(o).]  This 
view  is  supported  by  the  decision  of  the  House  of  Lords  in 
Netherseal  Co.  v.  Bowrne  (1889),  14  App.  Gas.  228,  where 
it  was  held  that  a  contract,  not  illegal  as  a  whole,  but  con- 
taining a  stipulation  for  illegal  deductions  from  wages,  is  not 
void  asi  a  whole,  but  that  the  illegal  stipulations  are  unenforce- 
able (p).     In  Stanton  v.  Broim,  (1900)  1  Q.  B.  671,  it  was 

(l)  Income  Tax  Act,  1842  (5  &  6  Vict.  c.  42),  s.  73  ;  Income  Tax  Sohednle  A, 
Housing  of  the  "Working  Classes  Act,  1903  (3  Edw.  7,  c.  39),  s.  12;  Licensing 
Acts,  1904  (4  Edw.  7,  o.  32),  s.  3  (3),  and  1910  (10  Edw.  7  and  1  Geo.  6,  u.  24), 
8.  21  (3).  Under  two  Acts  (Factory  and  Workshop  Act,  1901  (1  Edw.  7,  u-  22), 
s.  101  ;  London  Building  Act,  1905  (5  Edw.  7,  r.  ocix.),  «.  20)  the  power  to 
contract  out  is  not  expressly  taken  away.  Power  of  apportionment  of  the 
liahility  imposed  hy  the  Acts  is  given  to  judicial  ofBoers,  subject  to  the  express 
provisions  of  contracts  of  tenancy.  See  Arding  v.  Economic  Prmting  and 
Publishing  Co.  (1898),  69  L.  T.  420,  C.  A. ;  Monle  v.  ArnoU,  (1902)  1  K.  B.  761  ; 
Goldstein  \.  ffollingsworth,  (1904)  2  K.  B.  578  ;  Morris  v.  Seal,  (1904)  2  K.  B. 
585 ;    Sorner  v.  FrankUm,  (1905)   1   K.  B.  479  ;    Stuckey  v.  Hooke,    (1906)   2 

(m)  Workmen's  Compensation  Act,  1906  (6  Edw.  7,  c.  58),  s.  3  ;  Agricultural 
Holdings  Act,  1908  (8  Edw.  7,  c.  28),  ss.  1—5. 

(«)  See  notes  to  Collinsv.  Blantern  (1767),  1  Smith,  L.  C.  (10th  ed.)  at  p.  371. 

(o)  Ibid. ;  and  see  Miyuys  v.  Leake  (1799),  8  T.  R.  411  ;  and  Kerrison  v.  Cole 
(1807),  8  East,  231. 

{p)  Cf.  Kearney  v.  Whitehaven  Colliery  Co.,  (1893)  1  Q.  B.  700. 
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43  &  44  Viet,    teld  that  sect.  3  of  the  Ground  Game  Act,  1880,  which  makes 
°-  *7.  void  every  agreement,  condition,  or  arrangement  which  pur- 

ports to  divest  or  alienate  the  right  of  the  occupier  as  de- 
clared, given,  and  reserved  to  him  by  this  Act,  "  to  kill  ground 
game  on  lands  in  his  occupation,  only  avoids  so  much  of  an 
agreement  as  is  contrary  to  the  provisions  of  the  Act."  And 
they  held  that  a  reservation  of  sporting  rights  contained  in 
a  lease,  though  avoided  as  to  ground  game,  held  good  as  to 
winged  game  (g) .  If,  however,  a  contract  be  made  on  several 
considerations,  one  of  which  is  prohibited  by  statute,  the  whole 
will  be  void,  because  every  part  of  a  contract  is  affected  by 
the  illegality  of  any  part  of  its  consideration  (r) . 

In  Valentini  v.  Canali  (1889),  24  Q.  B.  D.  166,  a  man 
claimed  cancellation  of  a  contract  and  repayment  of  the  sum 
paid  by  him  on  the  contract,  which  was  for  his  benefit,  on  the 
ground  that  h©  was  an  infant  when  he  entered  into  the  oon- 
tract,  and  it  was  contended  that,  inasmuch  as  the  Infants' 
37  &  38  Viet.  Relief  Act,  1874,  s.  1,  made  certain  contracts  by  infants  void, 
"■  62.  the  infant  was  entitled  to  recover  all  sums  paid  by  him  under 

the  contract  as  if  the  consideration  for  the  contract  had  whoUy 
failed.  But  the  Court  rejected  the  argument,  and  Lord  Cole- 
ridge said:  "No  doubt  the  words  of  sect.  1  of  the  Infants' 
Relief  Act  are  strong  and  general,  but  a  reasonable  construc- 
tion ought  to  be  put  upon  them.  The  construction  which 
has  been  contended  for  on  behalf  of  the  plaintiff  would  in- 
volve a  violation  of  natural  justice.  .  .  .  The  object  of  the 
statute  would  seem  to  have  been  to  restQrp  the  law  for  the 
protection  of  infants,  upon  which  judicial  decisions  were  con- 
sidered to  have  imposed  qualifications.  The  Legislature  never 
intended,  in  making  provisions  for  this  purpose,  to  sanction 
a  cruel  injustice." 

(g)  Of.  Anderson  y.  Vicari/,  (1900)  2  Q.  B.  287  ;   Sherrard  v.  Gascoigne,  (1900) 
2  Q.  B.  279  ;  and  the  amending  Act  of  1906  (6  Bdw.  7,  e.  21). 

(r)  Shaekellv.  Rosier  (1836),  2  Bing.  (N.  C.)  634,  646,  Tindal,  C.J. 


Digitized  by  Microsoft® 


CHAPTER  II. 


ENABLING    ACTS. 


247 


FAOE 

Classification       .         .         .  247 
Acts  ]prescribiiig    or  regu- 
lating  mode    of    doing 
something     .         .         .247 

(a)  Grant  of  right  involves 

grant  of  means  neces- 
sary for  its  exercise   .  248 

(b)  Expreasio  unius  est  ex- 

eluaio  alterius      .         .  249 

(c)  Difference  between  ab- 

solute and    directory 
enactments         .         .  249 

(d)  No  general  rule  as  to 

when    an    enactment 
falls  into  either  class  .  251 

(e)  Inference  from  nega- 

tive or  aflBrmative  lan- 
guage        .         .         .  252 

(f)  Acts    giving  jurisdic- 

tion construed  as  ab- 
solute        .         .         .  255 

(g)  Absolute  and  directory 

provisions  in  same  Act  255 
(h)  Excuses  for  non-com- 
pliance with  absolute 
provisions  .         .         .  257 
(i)  Exercise     of     powers 

given  by  statute         .  258 


3.  Acts  authorising  individuals 

to  execute  public  works  262 

(a)  Eule  as  to  ultra  vires  .  264 

(b)  Infraction   of    private 

i-ights         .         .         .  265 
(o)  Considering  object  for 

which  powers  granted  268 

(d)  Time    for    exercising 
powers       .         .         .  269 

(e)  Powers    not     assign- 

able  .        .        .        .271 


4.  Acts    authorising    subordi- 
nate legislation 


271 


5.  Acts  giving  powers  to  the 

Crown  ....  271 


6.  Obligatory  and  permissive 

Acts      .         .         .         .272 


(a,)  Criteria 

(b)  Work     begun     under 


272 


permissive  enactment 
need  not  be  completed  275 


1.  Many  statutes  have  been  passed  to  enable  something  to  be  ciassifioation 
done  which  was  previously  forbidden,  or  not  distinctly  au-  of  enabling 
thorised,  by  law,  with  or  without  prescribing  the  way  in  which  ^'^^' 
it  is  to  be  done.     Such  statutes  are  passed  for  a  variety  of 
purposes.      In  order  to  discuss  the  rules  which  regulate  the 
effect  of  statutes  of  this  class,  we  may  conveniently  consider 
the  question  under  the  following  heads,  viz.:  — 

(i.)  Statutes  which  prescribe  or  regulate  the  way  in  which 

something  is  to  be  done, 
(ii.)  Statutes  which  grant  to  private  individuals  powers  for 

carrying  out  some  public  work, 
(iii.)  Statutes  which  enable  by-laws  and  rules  to  be  made. 


Digitized  by  Microsoft® 


24r8  Enabling  Acts. 

(iv.)  Statutes  which  empower  the  Crown  to  do  something, 

not  comprised  within  the  prerogative. 
(v.)  As  respects  enactments  falling  under  heads  (i.) — (iv.) 
the  question  may  also  arise  whether  the  enactment  is 
permissive  or  obligatory. 
Grant  of  a  2.  [One  of  the  first  principles  of  law  with  regard  to  the 

^ntS^aie^^  effect  of  an  enabling  Act  is  that,  if  the  Legislature  enables 
means  neces-  something  to  be  done,  it  gives  power  at  the  same  time,  by 
saryforits  necessary  implication,  to  do  everything  which  is  absolutely 
exercise.  indispensable  for  the  purpose  of  carrying  out  the  purpose  in 

view,  "on  the  principle,"  as  Parke,  B.,  said  in  Clarence  Bail. 
Co.  V.  Great  N.  of  England  Bail.  Go.  (1845),  13  M.  &  W. 
706,  721,  "  that  ubi  aliquid  oonceditur,  conceditur  etiam  id 
sine  quo  res  ipsa  non  esse  potest."} 

(a)  In  In  re  Dudley  Corporation  (1882),  8  Q.  B.  D.  86,  93, 
Brett,  L.J.,  said  that  "the  general  rule  under  this  head  of 
law  is,  that  where  the  Legislature  gives  power  to  a  public 
body  to  do  anything  of  a  public  character,  the  Legis- 
lature means  also  to  give  to  the  public  body  all  rights 
without  which  the  power  would  be  wholly  unavailable,  al- 
though such  a  meaning  cannot  be  implied  in  relation  to 
circumstances  arising  accidentally  only."  This  rule  was  ap- 
plied in  the  case  cited  by  holding  that  a  sanitary  authority, 
which  by  statute  had  authority  as  against  landowners  to  con- 
struct sewers,  and  a  duty  in  favour  of  landowners  to  maintain 
them,  were  impliedly  entitled  to.  subjacent  (but  not  to  lateral) 
support  to  the  sewers  from  lands,  without  purchasing  the  sub- 
jacent soil  or  any  easement  of  support,  but  subject  to  the 
obligation  of  making  compensation  under  sect.  308  of  the 
38  &  39  Vict.  Public  Health  Act,  1875.  Therefore,  as  Fry,  J.,  said  in 
"■  *^-  Mayor,  &c.  of  Yarmouth  v.  Simmons  (1879),  10  Ch.  D.  518, 

527,  "  when  the  Legislature  clearly  and  distinctly  authorise 
the  doing  of  a  thing  which  is  physically  inconsistent  with  the 
continuance  of  an  existing  right,  the  right  is  gone  (a),  because 
the  thing  cannot  be  done,  without  abrogating  the  right." 
[Thus,  the  power  to  make  by-laws  (6)  involves  the  power  of 
enforcing  them.  In  Doyle  v.  Falconer  (1866),'  4  Moore, 
P.  C.  (St.  S.)  203,  it  appeared  that  the  Legislative  Assembly 
of  the  island  of  Dominica  was  constituted  by  a  Eoyal  pro- 
clamation (which  was  there  equivalent  to  an  Act  of  Parlia- 
ment), but  had  no  special  power  given  to  it  to  punish  members 
for  contempt.  It  was  argued,  however,  that,  in  accordance 
with  the  above-mentioned  maxim,  such  a  power  was  indis- 
pensable to  its  existence,  but  the  Court  held  that  it  was  not. 
"It  is  necessary,"  said  the  Judicial  Committee  (p.  219),  "to 
distinguish  between  a  power  to  punish  for  a  contempt  and  a 
power  to  remove  any  obstruction  offered  to  the  deliberations 
of  a  legislative  body,  which  last  power  is  necessary  for  self- 

(«)  Ab  to  rights  being'  taken  away  by  implioatiou,  vide  ante,  p.  123. 
(A)   Vide  post,  pp.  289  et  »eq. 
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preservation.  .  .  .  The  right  to  remove  for  self -security  is 
one  thing,  the  right  to  inflict  punishment  is  another.  The 
former  is  all  that  is  warranted  by  the  legal  maxim  which  has 
been  cited,  but  the  latter  is  not  its  legitimate  consequence."] 
In  Br.  Foster's  case  (1615),  11  Co.  Eep.  59,  it  is  said:  "And 
there  (c)  a  general  rule  is  put  that  when  a  thing  is  to  be  done 
before  one  person  certain  by  any  statute  it  cannot  be  done 
before  any  other;  and  yet  the  statute  of  31  Edw.  3,  o.  12,  is 
in  the  affirmative;  so  in  the  case  at  bar  (on  the  Statutes  of 
Recusants)  the  certain  designation  of  the  Queen  is  an  absolute 
exclusion  of  all  others."  In  the  same  case  (p.  64)  it  is  said 
that  the  designation  of  a  new  person  in  a  later  statute  does  not 
exclude  another  person  authorised  to  do  the  same  thing  by 
an  earlier  Act. 

Trading  corporations,  such  as  railway,  canal,  and  dock  com- 
panies, are  not  treated  as  public  bodies  within  the  meaning  of 
this  rule,  at  any  rate  so  far  as  refers  to  their  compulsory  powers 
of  taking  land  (d) . 

(b)  Another  general  rule  with  regard  to  the  effect  pf   an  Expressio 
enabling  Act  is  expressed  in  the  maxim,  Expressio  unius  est  nniuseatexdu- 
exclusio  alterius,  "  Express  enactment  shuts  the  door  to  fur-  "" "  *''""' 
ther  implication "(e).   "If  there  be  any  one  rule  of  law  clearer 

than  another,"  said  the  Judicial  Committee  in  Blachburn  v. 
Flcmelle  (1881),  6  App.  Cas.  628,  634,  "it  is  this,  that,  where 
the  Legislature  have  expressly  authorised  one  or  more  parti- 
cular modes  of  dealing  with  property,  such  expression  always 
excludes  any  other  mode,  except  as  specifically  authorised"  (/). 

(c)  [When  a  statute  is  passed  for  the  purpose  of  enabling  Difference 
something  to  be  done,  and  prescribes  the  way  in  which  it  is  to  between  aiao- 
be  done,  it  may  be  either  what  is  called  an  absolute  enactment,  ^"'*  enaot-*^*"' 
or  a  directory  enactment,  the  difference  being,  as  explained  ments 

in  Woodward  v.  Sarsons  (1875),  L.  E.  10  C.  P.  733,  746, 
that  "  an  absolute  enactment  must  be  obeyed  or  fulfilled  exactly, 
but  it  is  sufficient  if  a  directory  enactment  be  obeyed  or  ful- 
filled substantially  ";  i.e.,  that  the  act  permitted  by  an  absolute 
enactment  is  lawful  only  if  done  in  accordance  with  the  condi- 
tions annexed  to  the  statutory  permission.  If  an  absolute  en- 
actment is  neglected  or  contravened,  a  Court  of  law  will  treat 
the  thing  which  is  being  done  as  invalid  and  altogether  void, 
but  if  an  enactment  is  merely  directory  it  is  immaterial,  so 
far  as  relates  to  the  validity  of  the  thing  which  is  being  done, 
whether  it  is  complied  with  or  not.  By  sect.  1  of  the  Justices'  26  Geo.  2, 
Clerks  Fees  Act,  1753,  the  justices  in  quarter    sessions    are  «•  i*- 

(c)  Stradling  v.  Morgan  (1560),  Plowd.  206  a,  ante,  p.  184,  post,  p.  253. 

(<j)  Post,  Part  IV.  ch.  i. ;  Dr.  Foster's  case  (1615),  11  Co.  Rep.  69. 

(e)  Whiteman  v.  Sadler,  (1910)  A.  C.  514,  627,  Lord  Dunedin.  "  Expressum 
facit  ceisare  taciturn  :"  Co.  Litt.  183J,  210«. 

(/)  Of.  Eamilton  v.  BaKer  (1889),  14  App.  Cas.  209,  217,  Lord  "Watson  in 
discussing  sect.  191  of  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104)  ; 
repealed  and  re-enacted  as  sect.  167  of  the  Merchant  Shipping  Act,  1894 
(67  &  58  Vict.  c.  60). 
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empowered  to  alter  the  table  of  fees,  and,  "  after  the  same 
shall  have  been  approved  by  the  justices  at  the  next  succeed- 
ing general  quarter  sessions,"  it  shall  be  valid  and  binding 
on  all  parties.  The  justices  of  Norfolk  made  a  new  table  of 
fees  at  the  June  quarter  sessions,  and  submitted  it  for  approval 
at  the  next  (i.e.,  October)  quarter  sessions,  but  at  the  October 
quarter  sessions  the  question  of  approving  it  was  adjourned 
to  the  Epiphany  sessions .  Comsequently  it  was  held  in  Bowman 
y.  Blyth  (1856),  7  E.  &  B.  26,  that' the  table  of  fees  was 
invalid.  "The  Legislature,"  said  the  Court  (p.  45),  "have 
given  a  limited  power  of  approval  to  one  particular  sessions 
only,  viz.,  that  next  holden  after  the  making  of  the  table  of 
feee.  .  .  .  This  table  was  not  so  approved,  and  therefore  yre 
think  that  it  is  pot  in  force."  So  in  B.  v.  Loxddle  (1758), 
1  Burr.  445,  it  appeared  that  five  overseers  had  been  appointed 
43  Eliz.  u.  2.  to  act  for  a  certain  parish,  whereas  under  the  Poor  Belief  Act, 
1601,  only  four,  three,  or  two  overseers  may  be  appointed. 
The  Court  accordingly  declared  the  appointment  invalid. 
"  Justices,"  said  Lord  Mansfield,  "  have  no  power  to  appoint 
overseers  but  by  the  special  authority  given  them  by  Act  of 
Parliament.  Therefore  this  special  authority  must  be  strictly 
pursued,  and  cannot  be  exceeded  by  them"  (g).  So  it  was 
pointed  out  by  Brett,  J.,  in  Cubitt  v.  Maocse  (1874),  L.  E. 
8  C.  P.  704,  715,  that,  if  an  Act  of  Parliament  is  passed  for  the 
creation  of  a  highway,  the  provisions  of  such  an  Act  must  be 
strictly  followed,  or  the  creation  will  not  take  place.  And 
in  Thwaites  v.  Wilding  (1883),  12  Q.  B.  D.  4,  Brett,  M.E., 
34&36yict.  said  of  the  Lodgers'  Goods  Protection  Act,  1871  (^):  "The 
0.  79.  words  of  the  statute  are  imperative.     It  is  said  that  the  con- 

struction in  favour  of  the  defendants  will  render  the  statute 
ineffectual  to  protect  lodgers.  I  do  not  think  so;  the  Legis- 
lature has  imposed  conditions,  and  these  conditions  must  be 
rigidly  complied  with  in  order  to  deprive  the  landlord  of  his 
remedy  at  common  law  and  to  bring  the  lodger  within  the 
protection  of  the  statute."  But,  on  the  other  hand,  if  a  statute 
is  merely  directory,  it  is,  as  we  have  said,  immaterial,  so  far 
as  relates  to  the  validity  of  the  thing  to  be  done,  whether  the 
provisions  of  the  statute  are  accurately  followed  out  or  not. 
Thus,  11  &  12  Vict.  c.  63,  s.  24  (i),  enacted  for  the  purpose 
of  electing  a  local  board  of  health,  "  the  chairman  shall  cause 
voting  papers  in  the  form  in  schedule  A."  (i)  to  be  distributed 
among  the  persons  entitled  to  vote.  In  R.  v.  Lofthouse 
(1866),  L.  E.  1  Q.  B.  433,  voting  papers  had  been  distributed 
which  were  not  precisely  in  the  form  given  in  schedule  A., 

iff)  Similarly,  in  H.  v.  Cousins  (1864),  4  B.  &  S.  849,  it  was  held  that  the 
appointment  of  o«e  overseer  (instead  of  four,  three,  or  two)  was  invalid. 

(h)  Superseded  as  to  England  by  8  Edw.  7,  c.  53. 

(i)  Bepealed  and  superseded  by  the  Public  Health  Acts  and  the  Local 
Grovemment  Act,  1894. 
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as  the  oolumn  for  the  number  of  votes  was  left  in  blank.  It 
was  held  that  this  omisBion  did  not  vitiate  the  voting  papers 
nor  make  the  election  void.  The  validity  of  the  election,  said 
Blackburn,  J.,  "depends  upon  whether  the  insertion  pf  the 
number  of  votes  is  a  condition  precedent  to  the  validity  of 
a  voting  paper,  or,  in  other  words,  whether  the  requirement 
of  the  statute  on  this  head  is  obligatory.  I  think  the  omission 
does  not  vitiate  the  voting  paper."] 

(d)  [It  being,  then,  well  settled  that  the  neglect  of  the  re-  No  general 
quirements  of  an  Act  which  prescribes  how  something  is  to  rule  as  to 
be  done  will  invalidate  the  thing  being  done,  if  the  enactment  ^];^°  ^^^  ^j.^ 
is  absolute,  but  not  if  it  is  merely  directory,  we  have  now  to  absolute  and 
consider  whether  there  is  any  general  rule  as  to  when  an  enact-  ^^^^  "^'reo- 
ment  is  to  be  considered  absolute  and  when  merely  directory].  °^^' 
"Provisions  with  respect  to  time,"  said  Grove,  J.,  in  Barker 
V.  Palmer  (1881),  8  Q.  B.  D.  9,  10,  "are  always  obligatory, 
unless  a  power  of  ecstending  the  time  is  given  to  the  Court." 
[On  this  point,  except  as  to  time,  there  is  no  general  rule,  for 
while  on  the  one  hand  we  find  that  enactments  expressed  in 
negative  and  prohibitory  language  are  not  universally  con- 
sidered as  being  absolute,  on  the  other  hand  enaotments  ex- 
pressed in  merely  afl&rmative  language  have  sometimes  been 
held  to  be  so.  This  was  plainly  stated  by  Lord  Campbell  in 
Uoerpool  Bank  v.  Tvrner  (1861),  30  L.  J.  Ch.  379,  380, 
with  regard  to  enactments  expressed  in  merely  affirmative 
language.  "  No  universal  rule,"  said  he,  "  can  be  laid  down 
as  to  whether  mandatory  enactment  shall  be  considered  direc- 
tory only,  or  obligatory  with  an  implied  nullification  for  dis- 
obedience. It  is  the  duty  of  Courts  of  justice  to  try  to  get  at 
the  real  intention  of  the  Legislature  by  carefully  attending 
to  the  whole  scope  of  the  statute  to  be  construed."  In  Howard 
V.  Bcdingtm  (1877),  2  P.  D.  203,  211,  Lord  Penzance,  after 
citing  this  dictum  of  Lord  Campbell,  added  as  follows:  "I 
believe,  as  far  as  any  rule  is  concerned,  you  cannot  safely  go 
further  than  that  ia  pach  case  yoiu  must  look  to  the  subject- 
matter,  consider  the  importance  of  the  provision  [in  question], 
and  the  relation  of  that  provision  to  the  general  object  in- 
tended to  be  secured  by  the  Act,  and  upon  a  review  of  the  case 
in  that  aspect  decide  whether  the  enactment  is  what  is  called 
imperative  or  only  directory.  ...  I  have  been  very  carefully 
through  all  the  principal  cases  [in  which  the  question  has  been 
raised],  but  upon  reading  them  all  the  conclusion  at  which  I 
am  constrained  to  arrive  is  this,  that  you  cannot  glean  a  great 
deal  that  is  very  decisive  frona  a  perusal  of  these  cases.  They 
are  on  all  sorts  of  subjects.  It  is  very  difficult  to  group  them 
together,  and  the  tendency  of  my  mind,  after  reading  them,  is 
to  come  to  the  conclusion  [above  cited]  which  was  expressed  by 
Lord  Campbell  in  the  case  of  Liverpool  Bank  v.  Turner  "  (k).] 

(A)  These  cases  have  been  followed  in  the  Australian  High  Court.      See 
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bedr'awT*"  ^^'^  ^^-  *^®  requirsmente  of  a  statute  which  prescribes  the 
from  negative  "^^^^iier  in  which  something  is  to  be  done  or  expressed  in  nega- 
language.  tive  language,  that  is  to  say,  if  the  statute  enacts  that  it  shall 
be  doae  in  such  a  manner  and  in  no  other,  manner,  it  has  been 
laid  down  that  those  requirements  are  in  all  cases  absolute 
54  r  ■?  ^^^  ^^^^  neglect  to  jattend  to  them  will  invalidate  the  whole 
u.  84.  ■  proceeding ._    By  the  Quarter  Sessions  Act,  1814,  it  is  enacted 

that  the  Michaelmas  quarter  sessions  shall  be  held  in  the  week 
next  after  October  11  (M).  In E.  v.  Leicester  (1827),  2  B.  &  C. 
6,  this  enactment  was  held  to  be  merely  directory  as  to  the  time 
for  holding  the  sessions.      "It  has  been   asked,"  said   Lord 
Tenterden,  "  what  language  will  make  a  statute  imperative  if 
54  Geo.  3,  c.  84,  be  not  so.    Negative  words  would  have  given 
it  that  effect,  but  those  used  are  in  the  affirmative  only."    But 
it  does  not  appear  that  .this  can  be  laid  down  as  an  universal 
rule  {l) .     At  all  events,  it  has  been  held  on  several  occasions 
that  enactments  prescribing  the  formalities  which  are  to  be 
observed  in  solemnising  a  marriage  are  not  absolute,  although 
expressed  in    negative    and    prohibitory    language,  .and   that 
neglect  of  these  formalities  does  not  invalidate  the  marriage. 
Thus,  in  Catterall  v.  Sweetman  (1845),  9  Jur.  954,  it  appeared 
that  it  was  enacted  by  a  colonial  Act,  "  that  no  such  marriage 
as  aforesaid  shall  be  had  and  solemnised  until  one  or  both  of 
such  persons  [i.e.,  Presbyterians  or  Catholics],  as  the  case  may 
be,  shall  have  signed  a  declaration  in  writing,"  and  the  question  ■ 
was  whether  a  marriage  solemnised  without  the  declaration  in 
writing  being  signed  was  valid  or  not.     "  The  words  in  this 
section,"  said  Dr.  Lushington,  "are  negative  words,  and  are 
clearly  prohibitory  of  the  marriage  being  had  without  the  pre- 
scribed requisites,  but  whether  the  marriage  itself  is  void  .  .  . 
is  a  question  of  very  great  difficulty.     It  is  to  be  recollected 
that  there  are  no  words  in  the  Act  rendering  the  marriage 
void,  and  I  have  sought  in  vain  for  any  case  in  which  a  mar- 
riage has  been  declared  null  and  void  unless  there  were  words 
in  the  statute  expressly  so  declaring  it."    After  discussing  the 
various  English  Acts  on  the  subject  of  marriage,  he  continues 
as  follows:  "From  this  examination  of  these  Acts  I  draw  two 

Chanter  v.  Blackwood  (1904),  1  Australia  C.  L.  E..  39,  61.  Sedgwick  (Statutory 
Law,  2nd  ed.  pp.  318 — 324)  consiiiers  that  "the  practice  of  sanctioniDg  the 
evasion  or  disregard  of  statutes"  by  treating  them  as  merely  directory  "has 
been  carried  beyond  the  line  of  sound  discretion."  He  excuses  it,  however,  on 
the  ground  that  ' '  strict  compliance  with  all  the  minutt^  details  which  modem 
statutes  contain  "  is  impossible,  owing  to  the  praotiral  inconveniences  liiely  to 
result  from  it,  and  consequently  "  sagacious  and  practical  men  who  desire  to 
free  the  law  from  the  reproach  of  harshness  or  absurdity  "  are  tempted  not  to 
enfore  strictly  all  provisions  contained  in  statutes,  but  to  treat  them  as  being 
merely  directory. 

{kle)  SeeSEdw.  7,0.  41,  S..3. 

[1)  In  Mayor  of  London  v.  S.  (1848),  13  Q.  B.  33,  note  (d)  Alderson,  B.,  said: 
"  The  words  '  negative '  and  '  affirmative '  statutes  mean  nothing.  The 
question  is  whether  they  are  repugnant  or  not  to  that  which  before  existed. 
That  may  be  more  easily  shown  when  the  statute  is  negative  than  when  it  is 
affirmative,  but  the  question  is  the  same." 


Digitized  by  Microsoft® 


Use  of  Affirmative  Langvage.  253 

conclusions.  First,  that  there  never  appears  to  have  been  a 
decision  where  words  in  a  statute  relating  to  marriage,  though 
prohibitory  and  negative,  have  been  held  to  infer  a  nullity, 
unless  such  nullity  was  declared  in  the  Act.  Secondly,  that, 
viewing  the  successive  marriage  Acts,  it  appears  that  pro- 
hibitory words,  without  a  declaration  of  nullity,  were  not  con- 
sidered by  the  Legislature  to  create  a  nullity."  On  these 
grounds,  therefore,  he  held  the  marriage  to  be  valid.  A 
similar  (to)  decision  to  this  had  been  previously  given  by  Sir 
John  NichoU  in  Smallwood  v.  Tredger  (1815),  2  Phillimore, 
287,  a  case  turning  upon  Lord  Hardwicke's  Act  (26  Geo.  2, 
c.  33),  s.  1  (rep.),  which  enacted  that,  "in  all  cases  where  banns 
have  been  published,  the  marriage  shall  be  solemnised  in  one  of 
the  parish  churches  where  such  banns  have  been  published,  and 
in  no  other  place  whatever."  Sir  John  NichoU  there  decided  in 
favour  of  the  validity  of  a  marriage  which  had  been  solemnised 
at  a  church  different  from  that  at  which  the  banns  were  pub- 
lished, but,  as  he  said,  he  took  the  question  on  narrow  grounds, 
and  on  its  own  particular  circumstances,  without  committing 
himself  to  the  general  proposition  that  in  no  case  would  a 
marriage  be  void  which  had  been  solemnised  elsewhere  than  in 
•  the  church  where  the  banns  were  published.  His  decision  was 
confirmed  by  the  Court  of  Delegates,  but  without  reasons  being 
stated.] 

[Statutory  enactments,  although  expressed  in  affirmative  Ian-  Inferences 
guage,  are  sometimes  treated  as  having  a  negative  implied,  and  tivela^CTase 
that  their  provisions,  "  though,"  as  Lord  O'Hagan  said  in  B.  v. 
All  Saints,  Wigan  (1876),  1  App.  Cas.  611,629,  "affirmative 
in  words,  are  not  necessarily  so,  if  they  are  absolute,  explicit, 
and  peremptory."  In  Viner's  Abr.  tit.  Negative,  A.  pi.  2, 
the.  following  rule  is  laid  down:  "  Every  statute  limiting  any- 
thing to  be  in  one  form,  although  it  be  spoke  in  the  affirmative, 
yet  includes  in  itself  a  negative;  "  and  in  Bacon's  Abr.  tit. 
Statute  G.,  the  rule  given  is,  that  "if  an  affirmative  statute 
which  is  introductive  of  a  new  law  direct  a  thing  to  be  done  in  a 
certain  way,  that  thing  shall  not,  even  if  there  be  no  negative 
words,  be  done  in  any  other  way."  This  rule  is  borne  out  by 
the  following  cases: — In  Stradling  v.  Morgan  (1560),  Plowd. 
198,  206,  the  question  was  whether  an  action  founded  upon  a 
statute  could  be  commenced  elsewhere  than  before  the  justices 
of  Glamorgan  at  their  sessions,  for  by  34  &  35  Hen.  8,  c.  26,  it 
was  enacted  that  "all  actions  founded  upon  any  statutes  shall 
be  sued  by  original  writ,  to  be  obtained  and  sealed  with  the  said 
original  seal  returnable  before  the  justices,  at  their  sessions, 

W  [See  also  S.  v.  Birmingham  (1828),  8  B.  &  C.  29,  where  the  Court  declined 
to  hold  a  marriage  void  which  had  not  been  consented  to  in  the  manner  required 
by  sect.  16  of  the  Marriage  Act,  1823  (i  Geo.  4,  o.  76)  ;  and  Wing  v.  Taylor 
(1861),  30  L.  J.  P.  &  M.  263,  where  sect.  28  of  the  last-mentioned  Act  (as  to  the 
presence  of  witnesses)  had  not  been  complied  with.] 
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within  the  limits  of  their  authorities,  in  manner  and  form 
before  declared."  It  was  contended  that  these  words  had  a 
negative  meaning,  that  is  to  say,  that  the  statute  appoints  the 
place,  order,  and  form  of  such  suits,  and  that  they  cannot  sue 
in  any  other  place  or  form,  and  theirefore  that  this  action, 
founded  upon  a  statute,  which  is  appointed  to  be  returned 
before  the  justice  of  Glamorgan,  at  his  sessions,  cannot  be  sued 
or  returned  elsewhere  or  before  any  other  justice.  And  so 
it  was  decided  by  the  Court,  and  a  verdict  which  had  been: 
found  for  the  plaintiff  was  set  aside.  In  Amy  Townsend's  case 
27  Hen.  8,  (1554),  Plowd.  110  a,  the  question  was  whether  the  Statute  of  • 
''•  i"-  Usee,  sects.  1,  2,  which  is  expressed  affirmatively,  contained 

an  implied  negative.  By  this  statute  it  is  enacted  that  persons 
entitled  to  a  use  of  lands  shall  have  the  same  estate,  both 
according  to  quantity  and  quality,  in  the  lands  as  they  had  in 
the  use.  It  was  argued  that  these  words  contained  in  them- 
selves a  pegative,  i.e.,  that  the  cestui  que  use  had  an  estate 
in  no  other  quantity  or  quality  than  they  had  in  the  use,  and 
the  reason  given  was  that  there  is  a  diversity  between  a  statute 
which  makes  an  ordinance  by  affirmative  words  touching  a 
thing  which  was  before  at  the  common  law,  and  a  statute  which 
makes  an  ordinance  by  affirmative  words  touching  a  thing 
which  was  not  before  -at  the  common  law,  and  that  where, 
as  here,  a  statute  appoints  the  manner  of  a  thing  which  was 
not  before  at  the  common  law,  then,  although  it  be  expressed 
in  the  affirmative,  it  implies  a  negative.  This  argument  the 
Court  adopted,  and  decided  that  the  enactment  must  be  strictly 
adhered  to.  In  Trott  v.  Rughes  (1850),  16  L.  T.  (0.  S.) 
260,  Lord  Cranworth  held  that  where  rules,  framed  by  virtue 
of  a  statute  for  the  regulation  of  benefit  building  societies, 
provided  that  any  dispute  which  might  arise  between  the 
society  and  any  of  its  members  should  be  referred  to  and 
decided  by  the  directors  of  the  society,  the  provision  was 
equivalent  to  enacting  that  no  such  dispute  was  to  be  made 
the  subject  of  litigation  in  a  Court  of  law,  and  consequently 
he  dismissed  a  suit  which  arose  out  of  such  a  dispute  (w).  In 
Ex  'parte  Stephens  (1876),  3  Ch.  D.  659,  the  question  was 
whether  a  mere  word  or  distinctive  combination  of  letters  was 
a  trade-mark  within  the  meaning  of  38  &  39  Vict.  c.  91  (o). 
By  sect.  10  of  that  Act  it  was  enacted  that  a  trade-mark  might 
consist  of  (among  other  things)  "  any  special  and  distinctive 
word  or  combination  of  letters  used  as  a  trade-mark  hejore 
the  passing  of  this  Act."  It  was  accordingly  held  that  a  word 
which  had  not  been  used  as  a  trade-mark  before  the  passing 

(»)  This  view  was  adopted  in  Municipal  Permanent  Investment  Co,  v.  Kent 
(1884),  9  App.  Cas.  260. 

(o)  Repealed  by  the  Patents,  &c.  Act,  1883.     The  meaning  of  "  trade-maik 
is  now  determined  under  sects.  3,  9  of  the  Trade  Marks  Act,  1905  (S  Edw.  7, 
V,  15). 
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of  the  Act  could  not  be  used  as  a  trade-mark  after  the  passing 
of  the  Act.  "Otherwise,"  said  Jessel,  M.R.,  "it  would  be 
oontravening  the  well-known  rule,  that  when  there  is  a  special 
affirmative  power  given  which  would  not  be  required  because 
there  is  a  general  power,  it  is  always  read  to  import  the  nega- 
tive, and  that  nothing  else  can  be  done.  Therefore- the  power 
to  use  as  a  trade-mark  a  word  used  before  the  passing  of  the 
Act  clearly  negatives  the  conclusion  that  a  distinctive  word 
can  be  so  used  if  the  word  was  not  so  used  before  the  passing 
of  the  Act"(p).] 

(f)  [As  a  general  rule,  statutes  which  enq,ble  persons  to  take  statutes 
legal  proceedings  under  certain  specified  circumstances  must  be  givijig  juris- 
accurately  obeyed  notwithstanding  the  fact  that  their  provi-  Coii'tsare 
sions  may  be  expressed  in  mere  affirmative  language.]     Thus,  usually 
under  sect.  2  of  the  Summary  Jurisdiction  Act,  1857,  "  after  absolute, 
the  hearing  by  a  justice  of  the  peace  of  any  summary  informa-  ^"^  ^i  Vict, 
tion,  either  party  may,  if  dissatisfied  .   .   .  apply  in  writing 

within  three  days  ...  to  the  said  justice  to  state  and  sign 
a  case  setting  forth  the  facts."  In  Edwards  v.  Roberts,  (1891) 
1  Q.  B.  302,  the  appellant  neglected  to  get  the  case  stated 
within  the  three  days  prescribed,  and  it  was  held,  in  conse- 
quence, that  the  Court  had  no  jurisdiction  to  hear  the  appeal  (q) . 
This  rule  may  also  be  expressed  thus — that  when  a  statute 
confers  jurisdiction  upon  a  tribunal  of  limited  authority  and 
statutory  origin,  the  conditions  and  qualifications  annexed  to 
the  grant  must  be  strictly  complied  with.  It  has  frequently 
been  decided,  even  on  Acts  by  which  the  writ  of  certiorari  is 
taken  away,  that  no  justice  of  the  peace  can  increase  his  limited 
jurisdiction  by  finding  facts  which  do  not  exist  (r) . 

(g)  [Where  a  statute  does  not  consist  merely  of  one  enact-  Of  the  pro- 
ment,  but  contains  a  number  of  different  provisions  regulating  ■>"«'o°b  °* 
the  manner  in  which  something  is  to  be  done,  it  often  happens  gome  may  bV 
that  some  of  these  provisions  are  to  be  treated  as  being  directory  absolute  and 
only,  while  others  are  to  b©  considered  absolute  and  essential;  others  not. 
that  is  to  say,  some  of  the  provisions  may  be  disregarded  with- 
out rendering  invalid  the  thing  to  be  done,  but  others  not.    For 

"there  is  a  "known  distinction,"  as  Lord  Mansfield  said  in  R.  v. 
Loxdalc  (1758),  1  Burr.  445,  447,  "between  circumstances 
which  are  of  the  essence  of  a  thing  required  to  be  done  by  an 
Act  of  Parliament  and  clauses  merely  directory."  In  Pearse 
V.  Morrice  (1834),  2  A.  &  E.  84,  96,  Taunton,  J.,  said  that  he 
understood  "the  distinction  to  be,  that  a  clause  is  directory 
where  the  provisions  contain  mere  matter  of  direction  and 
nothing  more,  but  not  so  where  they  are  followed  by  such  words 

{  p)  A  statute  of  New  Zealand  made  in  the  affirmatiTe  creating  a  close  season 
for  "native  game"  has  been  held  to  imply  a  prohibition  against  killing  such 
game  during  the  close  season  :  McKmzie  v.  Penman  (1902),  21  N.  Z.  L.  R.  210. 

{q)  See  also  Peacock  v.  R.  (18S8),  27  L.  J.  Q.  B.  224. 

[r)  See  Short  and  Mellor,  Crown  Practice  (2nd  ed.),  37—49. 
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as,  '  that  anything  done  contrary  to  these  provisions  shall  be 
null  and  void  to  all  intents.'  "  34  Geo.  3,  c.  68,  ss.  15,  16  (s), 
regulated  the  method  of  transferring  the  property  in  a  ship, 
enacting  that  "  whereas  upon  any  alteration  of  property  ia  any 
ship  an  indorsement  upon  the  oertificate  of  registry  is  required 
to  bo  made,  such  indorsement  shall  be  signed  by  the  person 
transferring  the  property,  and  a  copy  of  such  indorsement  shall 
be  delivered  to  the  person  authorised  to  make  registry,  other- 
wise such  sale  or  contract  shall  be  utterly  null  and  void,  and 
such  person  so  authorised  to  make  registry  is  hereby  required 
to  cause  an  entry  thereof  to  be  indorsed  on  the  affidavit  upon 
which  the  original  certificate  of  the  registry  of  such  ship  was 
obtained,  and  shall  also  make  a  memorandum  of  the  same  in 
the  book  of  registry,  and  shall  forthwith  give  notice  thereof  to 
the  Commissioners  of  Customs  iu  England."  In  Heath  v. 
Hubbard  (1803),  4  East,  110,  it'was  argued  that,  although  all 
the  other  provisions  of  this  statute  had  been  complied  with, 
a  transfer  of  the  property  in  a  ship  was  rendered  invalid  if  the 
port  officer  neglected  to  give  notice  of  the  transfer  to  the  Com- 
missioners ,of  Customs  in  London.  But,  said  the  Court  (at 
p.  127),  sect.  16  "can  only  be  considered  as  directory,  so  far 
as  respects  the  entry  and  memorandum  to  be  made  and  the 
notice  to  be  given  to  the  Commissioners  of  Customs  by  the 
persons  authorised  to  make  registry:  the  vacating  provisions 
being  confined  to  the  commission  of  such  acts  only  as  are  re- 
quired to.  be  done  by  the  immediate  parties  to  the  sale  or 
transfer,  and  not  extending  (as  it  would  be  most  unreason- 
able that  they  should  extend)  to  the  acts  or  omissions  of  third 
12  Geo.  3,  persons  or  strangers."  The  Royal  Marriage  Act,  1772,  which 
c.  11.  came  into  question  in  the  Sussex  Peerage  Claim  (1844),  11 

CI.  &  F.  85,  148,  enacts  that  no  descendant  of  George  II.  shall 
be  capable  of  contracting  matrimony  without  the  previous  con- 
sent of  the  King,  "which  consent,"  the  Act  says,  "is  hereby 
directed  to  be  set  out  in  the  licence  and  register  of  marriage." 
With  regard  toi  these  words,  Tindal,  C.J.,  in  delivering  the 
opinion  of  the  judges  in  the  House  of  Lords,  said  that  "the 
only  words  in  that  section  that  are  essential  to  make  the  mar- 
riage a  valid  marriage  are  those  which  require  the  previous 
consent  of  his  Majesty,  and  the  words  which  follow,  directing 
such  consent  to  be  set  out  in  the  licence  and  register  of  mar- 
riage, are,  as  the  very  wor,ds  import,  directory  only,  and  not 
essential,  and  are  applicable  to  those  cases  only  where  they 
can  be  applied,  namely,  to  the  case  of  a  marriage  celebrated 
in  England  by  licence."  This  question  also  received  a  con- 
siderable discussion  in  Woodward  v.  Sarsons  (1875),  L.  B. 

35  &  36  Vict.    10  C.    P.    733.      The  Ballot,  Act,  1872  (i),    contains  very 
u.  33.  /  \  /  ■ 

(«)  Now  replaced  by  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict,  c.  60). 
yt)  Temporary,  but  annually  continued. 
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elaborate  and  precise  directions  as  to  the  way  in  which  voters 
arc  to  mark  their  ballot  papers,  and  the  question  arose  in  that 
case  as  to  whether  all  or  any  of  these  directions  were  impera- 
tive or  merely  directory,  for,  if  they  were  to  be  treated  as 
imperative,  it  was  admitted  that,  in  accordance  with  the  general 
rule  (m),  any  ballot  papers  not  marked  precisely  in  accordance 
with  these  directions"  would  have  to  be  rejected  as  invalid. 
The  Act  is  divided  into  two  parts — the  principal  part,  that  is 
to  say,  the  body  of  the  Act,  which  is  divided  into  sections  in 
the  ordinary  way,  and  two  schedules,  which  contain  rules  and 
forms,  which  rules  and  forms  are  in  sect.  38  spoken  of  as 
"directions,"  although  it  is  enacted  by  the  same  section  that 
they  are  to  be  "  construed  and  have  effect  as  part  of  the  Act." 
This  use  of  the  epithet  "  directions,"  as  applied  to  the  rules  and 
forms,  led  the  Court  to  ,the  conclusion  that  the  enactments  in 
the  two  schedules  were  to  be  treated  as  merely  directory,  but 
that  those  contained  in  the  principal  part  of  the  Act  were  to  be 
considered  as  imperative  and  absolute.  Consequently,  it  was 
held  that  if  the  provisions  contained  in  the  body  of  the  Act 
were  fulfilled  exactly,  notwithstanding  that  the  provisions  con- 
tained in  the  schedules  were  not-  precisely  followed,  the  vote 
would  be  valid.]  The  principles  of  this  decision  were  also 
applied  in  Phillips  v.  Goff  (1888),  17  Q.  B.  D.  835,  to  a 
General  Order  relating  to  the  election  of  a  school  board,  which 
was  subject  to  the  provisions  of  the  Ballot  Act,  1872  (x). 

(h)  [tJnder  certain  circumstances,  compliance  with  the  pro-  compliance 
visions  of  statutes  which  prescribe  how  something  is  to  be  done  with  pro- 
will  be  excused.     Thus,  in  accordance  with  the  maxim  of  law,  ^^^^  °*a  i 
Lex  non  cogit  ad  impossibilia,  if  it  appears  that  the  perform-  excused  if 
anoe  of  the  formalities  prescribed  by  a  statute  has  been  ren-  perfonuauoe 
dered  impossible  by    circumstances    over   which    the    persons  °o„d^io"g^^ 
interested  had  no  control,  like  the  act  of  God  or  the    King's  impossible, 
enemies,  these  circumstances  wiU  be  taken  as  a  valid  excuse. 
Sect.  12  of  the  Entail  Improvement  (Scotland)  Act,  1770  (y),  lo  Geo.  3, 
provides  that  "  the  proprietor  of  any  entailed  estate  (in  Scot-  "•  *^- 
land)  who  lays  out  money  in  making  improvements  upon  his 
entailed  estate,  shall  annually,  during  the    making   of   such 
improvements,  within  four  months  after  Martinmas,  lodge  with 
the  sheriff  an  account,  subscribed  by  him,  of  the  money  ex- 
pended by  him,"  and  then,  after  the  death  of  such  proprietor, 
his  representatives  would  be  entitled  to  claim  the  amount  so 
expended  from  the  succeeding  tenant  in  tail.    The  meaning  of 
the  Act  came  into  question  in  Campbell  v.  Earl  of  Dalhousie 
(1868),  L.  E.  1  H.  L.  (Sc.)  259.     Lord  Breadalbane  had 
expended  certain  sums  of  money  under  the  Act,  but  was  pre- 

(«)  Ante,  p.  249. 

{x)  See  diaonssion  of  these  questions  with  reference  to  federal  elections  in 
Australia:  Chatiter  v.  Blackwood  (1904),  1  Australia  C.  L.  R.  39. 
M  See  31  &  32  Vict.  c.  84. 
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Also  per- 
formance of 
prescribed 
conditions 
may  be  dis- 
pensed with. 
if  inserted 
merely  for 
benefit  of  par- 
ticular class 
of  persons. 


vented  from  accounting  to  the  sheriff  in  the  manner  prescribed 
by  the  Act  in  consequence  of  his  death  four  days  before  Martin- 
mas. The  question  then  arose  as  to  whether  the  succeeding 
tenant  in  tail  was  liable  to  pay  these  sums  of  money  to  the  re- 
presentatives of  Lord  Breadalbane.  The  House  of  Lords  held 
that  he  was  liable,  and  that,  compliance  with  the  provisions  of 
the  Act  having  been  rendered  impossible,  by  the  death  of  Lord 
Breadalbane,  the  omission  was  to  be  excused.  "  If  by  the  act 
of  God,"  said  the  Lord  Chancellor,  "it  becomes  impossible  that 
the  claim  can  be  signed,  it  appears  to  me  that  it  would  be  con- 
struing the  Act  of  Parliament  in  a  way  in  which  no  clause  of 
the  kind  has  ever  bean  construed,  if  we  held  that,  where  the  act 
of  God  thus  prevented  a  compliance  with  the  words  of  a  statute, 
the  proprietor  or  his  representatives  should  thereby  be  pre- 
vented from  making  a  claim  for  improvements."] 

(i)  [If  the  object  of  a  statute  is  not  one  of  general  policy,  or 
if  the  thing  which  is  being  done  will  benefit  only  a  particular 
person  or  class  of  persons,  then  the  conditions  prescribed  by  the 
statute  are  not  considered  as  being  indispensable.  This  rule  is 
expressed  by  the  maxim  of  law,  Quilibet  renuntiare  potest  juri 
pro  se  (z)  introducto.  As  a  general  rule(a),  the  conditions  im- 
posed by  statutes  which  authorise  legal  proceedings  to  be  taken 
are  treated  as  being  indispensable  to  giving  the  Court  jurisdic- 
tion. But  if  it  appears  that  the  statutory  conditions  were 
inserted  by  the  Legislature  simply  for  the  security  or  benefit  of 
the  parties  to  the  action  themselves,  and  that  no  public  interests 
are  involved,  such  conditions  will  not  be  considered  as  indis- 
pensable, and  either  party  may  waive  them  without  affecting 
the  jurisdiction  of  the  Court.]  Where  a  statute  deprives  a 
person  of  a  legal  remedy,  but  does  not  deny  him  a  cause  of 
action,  e.g.,  the  Statute  of  Frauds  or  Statute  of  Limitations, 
Courts  of  Justice,  whether  under  the  specific  rules  of  pro- 
cedure or  under  their  general  course  of  practice,  treat  the  right 
of  the  defendant  to  bar  the  remedy  as  waived  if  he  does  not 
plead  the  statute  which  bars  it. 

In  Wilson  v.  Macintosh,  (1894)  A.  C.  129,  an  application 
was  made  to  bring  lands  under  a  Ileal  Property  Act  (26  Vict. 
No.  9)  of  New  South  Wales.  A  caveat  was  lodged  under 
sect.  23,  and  more  than  three  months  thereafter  the  applicant 
lodged  his  ca,se  under  sect.  21,  and  obtained  an  order  that  the 
caveator  should  file  his  case.  The  Judicial  Committee  paid: 
"  Their  lordships  are  of  opinion  that  the  maxim  '  Quilibet  potest 
renuntiare  juri  pro  se  introducto '  applies  to  tliis  case,  that  it 
was  competent  for  the  applicant  to  waive  the  limit  of  the  three 


(z)  It  was  poiDtfid  out  bv  Lord  Westbury  in  Hunt  v.  Hunt  (1862),  31  L.  J.  Ch. 
161,  175,  that  the  words  '^pro  se"  were  "introduced  into  the  maxim  to  shovf 
that  no  man  can  renounce  a  right  which  his  duty  to  the  public,  which  the 
claims  of  society,  forbid  the  renunciation  of." 

(«)  Ante,  pp.  81,  82. 
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months,  and  the  lapse  of  the  caveat  by  sect.  23,  and  that  the 
respondent  did  waive  it  by  stating  a  case  and  applying  for  and 
obtaining  an  order  on  the  caveator  to  state  his  case,  both  which 
steps  assumed  and  proceeded  on  tbe  assumption  of  the  continued 
existence  of  the  caveat."  And  the  committee  quoted  with  ap- 
proval the  following  opinion  of  Darley,  C.J.:  "  It  is  to  my 
mind  a  clear  principle  of  equity,  and  I  have  no  doubt  there  are 
abundant  authorities  on  the  principle  that  equity  will  interfere 
to  prevent  the  machinery  of  an  Act  of  Parliament  being  used 
by  a  person  to  defeat  equities  which  he  has  himself  raised,  and 
to  get  rid  of  a  waiver  created  by  his  own  acts  "  (6).  fin  Park 
Gate  Iron  Co.  v.  Coates  (1870),  L.  E.  5  C.  P.  634,  Bovill, 
CJ.,  said:  The  provisions  of  13  &  14  Vict.  c.  61,  s.  14  (c), 
■"  that  there  shall  be  notice  of  appeal  and  security,  seem  to  me 
to  have  been  intended  for  the  benefit  of  the  respondent.  It  is 
not  a  matter  with  which  the  public  are  concerned.  If  this  is 
so,  it  falls  within  the  rule  that  either  party  may  waive  provi- 
sions which  are  for  his  own  benefit."  So  also,  if  a  statute 
simply  enables  a  particular  class  of  persons  to  do  or  refrain 
from  doing  some  particular  thing  under  certain  circumstances, 
it  is  optional  with  those  persons  whether  they  avail  themselves 
of  the  privilege  afforded  them  by  the  statute,  or  whether  they 
waive  their  right  of  doing  so  (d) .  In  Hebblethwaite  v.  Hebble- 
thwaite  (1869),  L.  R.  2  P.  &  M.  29,  the  respondent  objected  to 
a  witness  being  asked  whether  she  had  committed  adultery  with 
him,  on  the  ground  that  it  is  enacted  by  sect.  3  of  the  Evidence  32  &  33  Vict. 
Purther  Amendment  Act,  1869,  that  "  the  parties  in  any  pro^  "•  ^^' 
•cecdings  instituted  in  consequence  of  adultery  shall  be  com- 
petent to  give  evidence  .  .  .  provided  that  no  witness  shall 
be  liable  to  be  asked  or  bound  to  answer  any  question  tending 
to  show  that  he  or  she  has  been  guilty  of  adultery."  It  was 
argued  by  the  respondent  that  in  consequence  of  this  enactment 
:8uch  a  question  could  not  be  put.  But  the  Judge  Ordinary  held 
that,  as  the  general  intention  of  the  statute  was  to  protect  the 
witness,  no  objection  could  be  taken  to  the  question  by  any  one 
•else,  if  the  witness  herself  did  not  object  to  answer  it.  "  The 
provision,"  said  he,  "  was  not  intended  to  apply  to  the  evidence 
by  which  the  case  of  either  side  was  supported  independent  of 
the  evidence  of  the  parties;  it  was  not  intended  to  narrow  the 
^sources  of  evidence,  but  to  protect  the  witness"  (e).] 

(*)  Of.  Wright  v.  Bagnall,  (1900)  2  Q.  B.  240  ;  Rendall  v.  Hills'  Dry  Docks,  &c. 
■Co.,  (1900)  2  Q.  B.  245. 

(c)  Eeplaoed  by  the  County  Courts  Act,  1888  (51  &  52  Viet.  o.  43). 

(<0  "The  doctrine  of  estoppel,"  said  Bacon,  V.-C,  in  Barrow's  ease  (1880), 
14  Oh.  D.  432,  441,  "cannot  be  applied  to  an  Act  of  Parliament.  .  .  There  is 
no  estoppel  if  parties  contract  to  do  a  thing  -which  ...  it  is  unlawful  to  do." 
But  see  Wright  v.  Baynall,  (1900)  2  Q.  B.  240. 

(<)  [A  similar  rule  exists  with  regard  to  the  protection  given  to  a  witness  by 
the  common  law,  whereby  a  witness  may  refuse  to  answer  a  question  on  the 
ground  that  it  tends  to  criminate  him,  but  if  he  does  not  avail  himself  of  this 
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Judicial  dis- 
cretion, bow 
to  be  used. 


[But  the  conditions  in  an  enabling  Act  which  have  been  pre- 
scribed for  the  purpose  of  protecting  or  benefiting  the  public 
cannot  be  dispensed  with.  By  sects.  3,  4  of  the  Australian 
Courts  Act,  1828,  a  Supreme  Court  was  constituted  in  New 
South  Wales  with  the  same  jurisdiction  as  the  Courts  in 
England.  It  was  therefore  held  in  B.  v.  Bertrand  (1867), 
L.  E.  1  P.  C.  520,  that  the  principle  of  English  law  that  a 
prisoner  can  waive  nothing  bound  the  Court  in  New  South 
Wales.  Consequently,  when,  upon  the  disagreement  of  a  jury 
in  a  criminal  trial,  a  second  trial  took  place,  at  which  the 
evidence  of  some  of  the  witnesses  was,  with  the  prisoner's  con- 
sent, read  over  to  the  jury  instead  of  being  given  afresh,  the 
trial  was  held  to  be  void  for  irregularity,  notwithstanding  that 
the  prisoner  had  consented  to  what  had  taken  place.] 

Power  to  borrow  money  must  be  exercised  in  exact  accord- 
ance with  the  restrictions  imposed  by  the  Act  conferring  the 
power  (/) .  Powers  to  do  all  things  necessary  to  carry  out  the 
object  of  a  (local)  Act  do  not  authorise  the  donees  of  the  power 
to  pay  as  e:^enses  of  the  earlier  Act  the  costs  of  a  Bill  in* 
Parliament  for  its  amendment  (g),  and  the  application  of 
borough  funds  to  the  expenses  of  opposing  Bills  in  Parliament 
is  strictly  limited  by  the  Borough  Funds  Act,  1872  (h).  But 
this  rule  does  not  apply  so  as  to  exempt  statutory  bodies  from 
liability  for  negligence  in  the  execution  of  their  statutory 
powers.  Where  an  Act  authorises  the  levying  of  a  rate  to  pay 
for  work  to  be  done  under  the  Act,  it  impliedly  authorises  a 
rate  to  pay  for  damage  done  by  negligent  exercise  of  the  statu- 
tory powers  (^). 

[Sometimes  a  statute,  passsd  for  the  purpose  of  enabling 
something  to  be  done,  gives  a  discretionary  power  to  the  persons- 
who  are  to  carry  out  the  purpose  of  the  statute.  Thus  by 
sect.  1  of  the  Sunday  and  Eagged  Schools  (Exemption  from 
Rating)  Act,  1869,  "every  authority  having  power  to  levy 
rates  upon  the  occupier  of  any  building  used  exclusively  as  a 
Sunday-school  or  ragged  school  viay  exempt  such  building 
froni  any  rate."  It  was  held  in  Bell  v.  Crane  (1873),  L.  E. 
8  Q.  B.  481,  that  "  it  was  not  the  intention  that  the 'exemption 
under  the  Act  should  be  absolute,"  and-  that  it  was  clear  ''that 
the  use  of  the  phrase  '  may  exempt '  was  intended  to  give  a 
discretion."] 

If  a  Court  of  justice  is  invested  by  Act  of  Parliament  with 
a  discretion,  "  that  discretion,"  said  Bowen,  L.  J..,  in  Gardmerv.. 
Jay  (1885),  29  Ch.  D.  50,  58,  "like  other  judicial  discretions. 


right  of  refusal,  his  evidence  canrot  be  objected  to  as  having  been  improperly- 
received:  S.  V.  Kinglake  (1870),  22  L.  T.  (iST.  S.)  335.] 

(/)  R.  V.  Wigan  (Churchwardenii  of  All  Saints]  (1876),  1  App.  Cas.  611. 

{ff)  Att.-Gen.  v.  West  Hartlepool  Commissioners  (1870),  L.  R.  10  Eq.  152. 

(A)  Att.-Gen.  v.  Swansea  Corporation,  (I8B8)  1  Ch.  602.  North,  J. 

(i)    GaUsuorthy  v.  Selby  Dam  Drainage  Commrssionms,  (1892)  1  Q.  B.  3i8. 
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must  be  exercised  according  to  common-sense  and  according  to 
justice,  and  if  there  is  no  indication  in  the  Act  of  the  ground 
upon  which  the  discretion  is  to  be  exercised,  it  is  a  mistake  to 
lay  down  any  rules  with  a  view  of  indicating  the,  particular 
grooves  in  which  the  discretion  should  run  "  (A;) .  [But,  as  Lord 
Blackburn  said  as  to  the  exercise  of  discretionary  power  by  a 
Court  of  equity  in  Dohertyy.  Allman  (1878),  3  App.  Cas.  709, 
728,  "the  discretion  is  not  to  be  exercised  according  to  thei 
fancy  of  whoever  is  to  exercise  the  jurisdiction  of  equity,  but 
is  a  discretion  to  be  exercised  according  to  the  rules  which  have 
been  ratablished  by  a  long  series  of  decisions."  Therefore,  as 
Willes,  J.,  said  in  Lee  v.  Biide,  dc.  Rail.  Co.  (1871),  L.  E.  6 
C.  P.  576,  580,  if  it  is  intended  by  the  Legislature  that  a 
discretion  should  be  exercised,  what  is  meant  is  "a  judicial 
discretion  regulated  according  to  the  known  rules  of  law,  and 
not  the  mere  whim  or  caprice  of  the  person  to  whom  it  is  en- 
trusted on  the  assumption  that  he  is  discreet"  (J).  "Discre- 
tion," said  Lord  Mansfield  in  B.  v.  Wilkes  (1770),  4  Burr. 
2527,  2539,  "  when  applied  to  a  Court  of  justice,  means  sound 
discretion  guided  by  law.  It  must  be  governed  by  rule,  not 
by  humour;  it  must  not  be  arbitrary,  vague,  and  fanciful, 
but  legal  and  regular."  "Discretion,"  said  Lord  Coke  in  2 
Inst.  56,  "est  discemere  per  legem,  quid  sit  justum;"  in 
Bodke's  case  (1598),  5  Co.  Rep.  100  a,  "  Discretion  is  a  science 
or  understanding  to  discern  between  falsity  and  truth,  between 
wrong  and  right,  between  sliadows  and  substance,  between 
equity  and  colourable  glosses  and  pretences,  and  not  to  do 
according  to  their  wills  and  private  affections;  "  and  again, 
in  Eeighley's  case  (1610),  10  Co.  Rep.  140  a,  he  said:  "Dis- 
cretion is  scire  per  legem  quid  sit  justum."] 

In  discussing  sect.  31  of  the  Matrimonial  Causes  Act,  1857,  20  &  21  Vict. 
Lord  Penzance  said,  in  Morgan  v.  Morgan  (1869),  L.  R.  1  <=•  86. 
P.  &  D.  644,  647:  "A  loose  and  unfettered  discretion  is  a 
dangerous  weapon  to  entrust  to  any  Court,  still  more  so  to  a 
single  judge.  Its  exercise  is  likely  to  be  the  refuge  of  vague- 
ness in  decision  and  the  harbour  of  half -formed  thought. 
Under  cover  of  the  word  '  discretion '  a  conclusion  is  apt  to  be 
formed  upon  a  general  impression  of  facts  too  numerous  and 
minute  to  be  perfectly  brought  together  and  weighed,  and 
sometimes  not  perfectly  proved,  while  the  result  is  apt  to  be 
coloured  with  the  general  prejudices  favourable  or  otherwise 
to  the  person  whose  conduct  is  under  review,  which  the  course 
of  the  evidence  has  evoked .  Upon  such  ma'terials,.  so  used, 
two  minds  will  hardly  form  a  judgment  alike,  and  the  same 

(/■)  See  Hmma  Silver  Mining  Co.  v.  Grant  (1879),  11  Ch.  D.  918,  926,  Jessel, 
M.R. ;  and  Ex  parte  Merchant  Banking  Co.  (1881),  16  Ch.  D.  63.5. 

(?)  "  I  do  not  suppose  it  will  ever  be  held  to  mean  that  the  Court  of  its  own 
will  and  pleasure  or  at  its  own  mere  caprice  will  substitute  .  .  ."  -  Holland  v. 
Worley  (1834),  26  Ch.  D.  578,  581,  PearsoD,  J. 
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mind  maj  appear  bo  others  to  form  contradictory  judgments, 
on  what  seem  to  be  similar  facts.  This  invites  public  criti- 
cism, and  shakes  public  confidence  in  the  justice  of  the 
tribunal.  I  hold,  therefore,  that  the  discretion  to  be  exer- 
cised by  the  31st  section  of  the  statute  should  be  a  regulated 
discretion,  and  not  a  free  option  subjected  to  no  rules.  It 
was  probably  reposed  in  the  Court  because  the  Legislature- 
found  it  impossible  to  foresee  and  specify  the  classes  of  cases 
fit  for  its  application  which  might  arise  under  the  new  law. 
The  duty  of  reducing  its  exercise  to  method  devolves  on  the 
Court." 

In  modern  statutes  relating  to  Church  discipline  and  the 
regulation  of  public  worship  the  discretion  given  appears  to  be 
general    and    absolute,    provided    that    it    is   exercised    bona, 
fide  (to)  . 
When  and  by       Where  an  Act  passed  after  1889  confers  a  power,  then,  unles& 
tobeexer^^'^    the  contrary  intention  appears,  the  power  may  be  exercissd 
cised.  from  time  to  time  as  occasion  requires,  and,  if  given  to  the 

holder  of  an  ofiioe,  may  be  exercised  by  the  holder  for  the  time 
being  of  an  office  (n) .  It  is  doubtful  whether  this  applies  to. 
powers  of  making  bylaws,  at  any  rate  so  far  as  they  are  given 
to  corporations,  inasmuch  as  corporations  cannot  be  described 
as  holders  of  office,  although  individual  corporators  may  hold 
corporate  office.  The  substantial  effect  of  the  provision  is  to 
rebut  the  presumption  that  the  power  is  exliausted  by  a  single 
exercise,  and  to  declare  powers  given  to  an  official  exercisable 
virtute  officii  by  him  and  his  successors,  and  not  to  be  personal 
to  him.  But  the  presumption  created  by  this  enactment  is 
usually  excluded  with  reference  to  compulsory  powers  of  inter- 
ference with  private  property  which  are  usually  exercisable 
only  within  a  limited  time  after  the  passing  of  the  Aet(o). 
Power  to  3 .  [With  regard  toi  the  effect  of  statutes  which  give  power 

earrjr  out  ^o  .carry  out  some  object  which  it  is  assumed  will  benefit  the 
&^e^roteS,  public  at  large,  like  making  and  working  a  railway  or  tramway, 
must  be  con-  one  of  the  most  important  rules  is,  that  although  it  is  not  obh- 
fined  to  pur-  gatory  upon  persons  who  have  obtained  an  Act  of  Parliament 
by  th?Le'^  enabling  them  to  form  themselves  either  into  an  incorporated 
latore.  company  (p)  or  a  sfijatutory  corporation  {q)  for  some  specific 

purpose,  to  carry  out  that  purpose,  still,  if  they  do  proceed' 
to  exercise  the  powers  conferred  upon  them  by  the  Act  which 

(m)  Julius  V.  Oxford  {Bishop  of )  (1880),  5  App.  Cas.  214;  and  see  J^CTo/iiT. 
London  {Bishop  of),  (1891)  A.  C.  666. 

(«)  Int.  Act,  1889,  s.  32  (1),  (2),  post,  Appendix  C. 

(o)   Kj(?epos«,  Part  IV.,  "Private  Acts."  . 

Ip)  In  Lindley  on  Partnership  (7th  ed.  pp.  22,  23)  is  pointed  out  '|the  im- 
portant difference  between  incorporated  and  unincorporated  companies.' 

{q)  A  corporation  created  by  statute  for  a  panicular  purpose  is  called  a 
statutory  corporation  to  distinguish  it  from  a  corporation  at  common  kw.  rer 
Lord  Selbome  in  Ashbnrii  Carnage  Company  v.  Eiche  (1875),  L.  B.  7  H.  L.  6Sii, 
693  ;  cf.  judgment  of  Blackburn,  J.,  in  same  ease  (1874),  L.  R.  9  Ex.  224,  26rf. 
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th^y  have  obtained,  "  it  is  their  bounden  dutj,"  as  Turner, 
L.J.,  said  in  Tinkler  v.  Wandsworth  D.  B.  W.  (1858),  2 
De  G.  &  J.  261,  274,  "to  keep  strictly  within  these  J)owers, 
and  not  to  be  guided  bj  any  fanciful  view  of  the  spirit  of  the 
Act  which  confers  them."]  The  'doctrine  of  ultra  vires,  which 
looms  large  in  modern  text-books  and  cases  (r),  turns  upon 
the  proper  mode  of  applying  this  principle  to  the  ramifica- 
tions of  modern  joint-stock  enterprise.  ["One  of  the  best 
established  objects,"  said  Lord  Cairns  in  Richmond  v.  North 
London  Rail.  Co.  (1868),  3  Ch.  App..  679,  681,  "  of  the  juris- 
diction of  the  Court  of  Chancery  is  to  take  care  that  companies 
exercising  powers  under  their  Acts  shall  not  exercise  them 
otherwise  than  for  the  purposes  of  the  Act,  and  when  there  is 
any  ground  for  supposing  that  the  powers  are  to  be  exercised 
for  any  other  purpose  the  Court  should  see  whether  the  com- 
pany is  really  misusing  its  powers."  Thus,  in  Bright  v.  North 
(1847),  2  Phill.  216,  where  commissioners  were  authorised  by 
statute  to  levy  a  rate  "  for  putting  the  bank  of  a  river  into  and 
maintaining  the  same  in  a  permanent  state  of  stability,"  it 
was  held  by  Lord  Cottenham  that  they  were  justified  in  apply- 
ing the  money  raised  by  rate  in  opposing  a  private  Bill  ^\■hich 
was  being  brought  before  Parliament  to  authorise  the  con- 
struction of  works  which  in  their  opinion  would  be  injurious 
to  the  maintenance  of  the  banks  of  that  river.]  But,  as  Brett, 
M.E.,  said  in  B.  v.  White  (1885),  14  Q.  B.  D.  358,  362,  such 
persons  would  not  be  allowed  to  "  originate  litigation."  [Thus, 
in  Att.-Gen.  v.  Andrews  (1850),  2  Macn.  &  G-.  225,  where 
a  local  Act  authorised  commissioners  to  raise  funds  by  rates 
for  the  purpose  of  supplying  the  town  of  S.  with  water,  and 
"in  otherwise  carrying  the  Act  into  execution,"  it  was  held 
that  they  were  not  authorised  thereby  to  apply  their  funds  in 
promoting  a  fresh  Act  of  Parliament  which  was  to  give  them 
more  extensive  powers,  although  it  was  admitted  that  [as  in  the 
last  case]  they  might  have  applied  them  in  opposing  a  Bill 
which  they  considered  would  be  injurious  to  their  interests. 
This  principle  also  holds  good  with  regard  to  powers  conferred 
upon  all  public  bodies,  e.g.,  local  boards  or  commissioners  of 
public  works.  This  was  pointed  out  by  Lord  Hatherley  in 
Campbell's  Trustees  v.  Leith  Police  Commissioners  (1870), 
L.  E.  2  H.  L.  (Sc.)  1 .  "In  all  matters,"  said  he,  " regarding 
their  jurisdiction  they  are,  of  course,  allowed  to  exercise  the 
powers  given  to  them  according  to  their  judgment  and  dis- 
cretion; but  where  they  exceed  those  powers  they  are  imme- 
diately restrained  by  the  Courts  of  law,  who  hold  a  strict  hand 
over  those  to  whom  the  Legislature  has  entrusted  large  powers, 
and  take  care  that  no  injury  is  done  by  an  extravagant  asser- 

(r)  See  Lindley  on  Companies  (6th  ed.),  pp.  435  et  seq.  ;  Brice  on  Ultra  Vires 
(3rd  ed.),  pp.  44  et  seq. 
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tion  of  them"  (s).J  This  doctrine  has  been  applied  so  as  to 
require  municipal  bodies  authorised  to  make  and  work  or  lease 
tramwa^ys  to  comply  strictly  with  the  terms  of  their 
purchase  (i) . 

Where  a-  statute  confers  on  a  corporation  power  to  make 
contracts  for  certain  specified  purposes,  clear  words  are 
required  to  place  any  limitation  on  the  contractual  rights 
conferred  (u).  But  [if  companies  incorporated  under 
statute  (a;)  make  contracts  which  are  ultra  vires,  and  con- 
sequently invalid,  such  contracts  cannot  be  made  valid  by 
any  action  on  the  part  of  the  shareholders,  even  if  suoh 
action  is  unanimous.  This  question  was  discussed  at  great 
length  in  Ashhury  Carriage  Co.  v.  Riche  (1875),  L.  E. 
7  H.  L.  653  («/).  In  that  case  it  appeared  that  a  company  had 
been  incorporated  for  a  certain  purpose  which  was  sj)ecified  in 
their  memorandum  of  association,  but  thej  had  entered  into 
certain  contracts  which  were  ultra  vires.  It  was  argued,  how- 
ever, that  inasmuch  as  these  contracts  had  been  ratified  and 
adopted  by  the  whole  body  of  the  shareholders  they  had  become 
binding  on  the  company.  But  it  was  held  by  the  House  of 
Lords  that  the  Act  under  which  they  had  been  incorporated 
had  been  passed,  not  only  for  the  benefit  of  the  shareholders, 
but  also  for  the  protection  of  the  public.  The  Act  only  per- 
mitted the  company  to  make  contracts  of  a  particular  kind,  but 
if  they  disregarded  the  Act  of  Parliament  and  went  beyond 
the  powers  given  them  by  it,  as  Lord  Hatherley  said,  "no 
amount  of  ratification  or  confirmation  by  individual  share- 
holders could  give  validity  to  the  contract  in  question." 
"  This  contract,"  said  Lord  Cairns,  "  was  entirely  beyond  the 
objects  in  the  memorandum  of  association;  it  is  not,  there- 
fore, a  question  whether  the  contract  ever  was  ratified  or  not. 
It  was  a  contract  void  at  the  beginning  because  the  company 

,  («)  See  also  Mountcashell  {Earl  of)  v.  0' Neill  {Viscount)  (1854),  5  H.  L.  C.  937, 
a  deci.-ion  on  the  Irish  Act  23  &  2i  Geo.  3,  c.  39. 

{t)  Ecclea  Corporation  v.  <S.  Lancashire  Tramways  Co.,  (1910)  2  Ch.  363; 
Edinburgh  Street  Tra/inways  Co.  v.  Zord  Provost  of  Edimhurffh,  (1894)  A.  C.  463. 

(«)  Morris  %  Bastert  v.  Lottghhorough  Corporation,  (1908)  1  K.  B.  205  (C.  A.). 

{x)  As  to  chartered  companies,  see  British  S.  Africa  Co.  \.  Be  Beers  Con- 
solidated Mines,  Ltd.,  (1910)  1  Ch.  351,  Eady,  J. ;  (1910)  2  Ch.  502  (C.  A.),  and 
post,  p.  310,  n.  ' 

{y)  As  to  the  principles  enunciated  in  this  case,  Lord  Selborne  said  in  Att.- 
Gen.v.  Great  Eastern  Rail.  Co.  (1880),  5  App.  Cas.473,  478:  "It  appears,  to  me  to 
■fae  important  that  the  doctrine  of  ultra  vires,  as  it  was  explained  in  that  case, 
should  be  maintained/  But  this  doctrine  ought  to  be  reasonably,  and  not  un- 
reasonably, understood  and  applied,  and  that  whatever  may  be  fairly  regarded 
as  incidental  to,  or  consequential  upon,  those  things  which  the  Legislature  has 
authorised  ought  not  (unless  expressly  prohibited)  to  be  held,  by  judicial  con- 
struction, to  be  tiltra  vires."  See  also  dicta  of  Lord  Blackburn  at  p,  481 ;  and 
Att.-Gen.  v.  Mersey  Bail.  Co.,  (1907)  A.  C.  416;  Att.-Gen.  v.  Mamheatei- 
Corporation,  (1906)  1  Ch.  643 ;  Atnalgamated  Society  of  Railway  Servants  v 
Osborne,  (1910)  A.  C.  87,  97  ;  and  ante,  p.  228.  Jshbury's  case  seems  to  over- 
rule the  opinion  of  Blackburn,  J.,  in  Taylor  v.  Chichester  Mail.  Co.  (1867),  L.  E. 
2  Ex.  356,  379,  that  a  shareholder  may  waive  his  right  to  object  to  the  doing  by 
a  company  of  an  unauthorised  act,  at  any  rate  so  far  as  it  covers  the  case  of 
ultra  vires  contracts. 
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oould  not  make  the  contract.  If  every  shareholder  of  the  com- 
pany had  said,  '  This  is  a  contract  which  we  authorise  the 
directors  to  make,'  the  case  would  not  have  stood  in  any  dif- 
ferent position  from  that  in  which  it  stands  now,  for  the  share- 
holders would  thereby,  by  unanimous  consent,  have  been 
attempting  to  do  the  very  thing  which,  by  the  Act  of  Parlia- 
ment, they  were  prohibited  from  doing"  (2).] 

Im, Baroness  Wenlock  v.  River  Dee  Co.  (1885),  10  App.  Gas. 
354,  362,  Lord  Watson  said,  "  Whenever  a  corporation  js 
created,  by  Act  of  Parliament  with  reference  to  the  purposes  of 
the  Act,  and  solely  with  a  view  to  carrying  these  purposes  into 
execution,  I  am  of  opinion  not  only  that  the  objects  which  the 
corporation  may  legitimately  pursue  must  be  ascertained  from 
the  Act  itself,  but  that  the  power  which  the  corporation  may 
lawfully  use  in  furtherance  of  these  objects  must  either  be 
expressly  conferred  or  derived  by  reasonable  implication  from 
its  provisions.  That  appears  to  me  to  be  the  principle  recog- 
nised by  the  House  in  Ashhury  Carriage  Co.  v.  Riche  (a), 
and  in  Att.-Gen.  v.  G.  E.  Rail.  Co."  (b).  This  passage 
;viras  cited  with  approval  by  Lord  Macnaghten  in  Amalgamated 
Society  of  Railway  Servants  v.  Osborne,  (1910)  A.  C.  87,  93. 

"  If  persons  .  .  .  acting  in  the  execution  of  a  public  trust 
or  for  the  public  benefit  do  an  act  which  they  are  authorised 
by  law  to  do  and  do  it  in  a  proper  manner  (c),  though  the  act  so 
done  works  a  special  injury  to  a  particular  individual  the  in- 
dividual injured  cannot  maintain  an  action.  He  is  without  a 
remedy  unless  a  remedy  is  provided  by  the  statute  "  (c) . 

(b)  There  is  no  doubt  that  "if  on  the  true  •construction  Rights  of 
of  a  statute  it  appears  to  "be  the  intention  of  the  Legislature  private  per- 
that  powers  should  be  exercised,  the  proper  exercise  of  which  infrf^edta 
may  occasion  a  nuisance  to  the  owners  of- neighbouring  land,  exercising 
and  that  this  should  be  free  from  liability  to  an  action  for  statutory 
damages,  or  an  injunction  to  prevent  the    continued    proper  only^so'far 
exercise  of  the  powers,  effect  must  be  given  to  the  intention  of  as  is  abso- 
the  Legislature"  (d).     There  is  a  presumption  that  a  public  lately neoes- 
body,  whether  a  trading  body  or  not,  is  not  authorised  to  create  ^^^' 
a  nuisance  or  otherwise  to  affect  private  fights  unless  com- 
pensation is  provided.     In  the  second  place,  this  presumption 
must  yield  where  the  language  of  the  statute  is  euifioiently 

(z)  See  Riehe  v.  Ashbury  Carriage  Co.  (1874),  L.  R.  9  Ex.  224,  262,  Blackburn, 
J.,  291,  Archibald,  J. 

(a)   A.nte,  p.  264.  • 

(*)  L.  R.  fi  H.  L.  367. 

(c)  Eaiil  Fremantle  Corporation  v.  Annois,  (1902)  A.  C.  213,  217,  Loid  Mac- 
naghten, referring  to  British  Cast  Plate  Mnnufactunng  Co.  v.  Meredith  (1792).  4 
T.  R.  794:  see  also  Canadian  Paeijic  Sail.  Co.  v.  Sot/,  (1906)  A.  C.  220.  This 
rule  excludes  remedy  by  injunction  as  well  aa  by  action  for  damages :  Hammer- 
smith Sail  Co.  V.  Brand  (1869),  L.  R.  4  H.  L.  171,  215,  Lord  Cairns. 
.  {d}  L.  B.  S;  S.  a  S.  V.  Truman  (1885),  11  App.  Gas.  45,  at  p.  60,  Lord 
Blackburn ;  ef.  Rapier  v.  London  Tramways  Co.,  (1893)  2  Cb.  588  ;  Shelfer  v.  City 
of  London  Electrio  Lighting  Co.,  (1895)  1  Ch.  287,  313,  Lindley,  L.J. 
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clear  to  authorise  the  nuisance  without  compensation.  In  the 
third  place,  if  the  statute  expressly  confer  a  power,  but  adds 
a  pTO-viso  that  no  nuisance  must  be  created,  it  is  no  defence 
to  say  that  the  work  in  truth  cannot  be  done  without  creating 
a  nuisance  (e).  But  to  lead  to  this  result  there  must  be 
some  element  of  compulsion  or  indication  of  an  intention  to 
interfere  with  private  rights  (/) .  On  this  principle  the  House 
of  Lords  decided  that  a  nuisance  caused  by  a  cattle  station, 
though  a  nuisance  at  common  law,  was  not  lactionable,  as  the 
station  was  properly  constructed  and  managed,  and  nothing 
had  been  done  which  was  not  incidental  and  necessary  to  the 
carrying  of  the  cattle  traffic  on  the  railway  (g) .  The  powers 
must  be  properly  exercised,  i.e.,  bond  fide  {h);  with  judgment 
and  discretion  («■)  and  without  negligence  (fc) .  ["While  it  is 
thoroughly  well  established  that  no  action  will  lie  for  doing 
that  which  the  Legislature  has  authorised,  if  it  be  done  with- 
out negligence,  although  it  does  occasion  damage  to  some 
one  .  .  an  action  does  lie  for  doing  that  which  the  Legis- 
lature has  authorised  if  it  be  done  negligently.  And  if  by 
a  reasonable  exercise  of  the  [statutory]  powers  the  damage 
oould  be  prevented,  it  is  '  negligence '  not  to  make  such  reason- 
able exercise  pi  the  powers  "  (Z).]  The  case  of  L.  B.  d  8.  C.  E. 
V.  Truman  was  explained  by  the  Judicial  Committee  in  Cana- 
dian Pacific  Rail.  Co.  v.  Parhe,  (1899)  A.  C.  535,  546,  as 
resting  on  the  view  of  the  House  of  Lords,  "  That  the  provi- 
sions of  the  Act  which  related  to  the  acquisition  and  use  of 
the  yard  were  intended  by  the  Legislature  to  be  imperative, 
in  the  same  sense  as  its  provisions  relating  to  the  use  of  the 
railway,  and  that  no  negligence  had  been  shown."  But  in  the 
Canadian  case  it  was  laid  down  that  wherever,  according  to 
the  sound  construction  of  a  statute,  the  Legislature  authorises 
a  proprietor  to  make  a  particular  use  of  his  land,  and  the 
authority  given  is  in  the  strict  sense  of  the  law  permissive^ 
merely  and  not  imperative,  the  Legislature  must  be  held  to' 
have  intended  that  the  use  sanctioned  is  not  to  be  in  prejudice 

('■)  Price's  Patent  Candle  Co.  v.  London  County  Council,  (1908)  2  Oh.  626,  643, 
Cozens-Hardy,  M.R. 

(/)  Per  Bowen,  L.J.,  approved  by  Lord  Blackburn  in  L.  B.  #  S.  C.  R.  v. 
Truman,  he.  cit.  p.  6'i.  In  Metropolitan  Asijlumx  District  Managers  v.  ffiB(1881), 
6  App.  Ca«.  582,  the  statutes  under  discussion  involved  no  element  of  compul- 
sion nor  any  indication  of  intention  to  interfere  with  private  rights. 

(<?)  Z.  B.  ^  S.  C.  R.  V.  Truman,  ubi  sap. 

(h)   Tl^estminster  Corporation  v.  L.  ^  K.  W.  Rail.  Co..  (1905)  A.  C.  4-26. 

(i)  Galloway  v.  Corporation  of  London  (1864),  2  De  G.  J.  &  S.  213,  229, 
Turner,  L.J. 

(k)  Quaere,  whether  it  is  negligence  not  to  choose  the  safer  of  two  alternative 
modes  in  which  a  statute  allows  an  electric  cable  to  be  carried :  Dumphy  v. 
Montreal  Light,  ^e.  Co.,  (1907)  A.  C.  464. 

{I)  Per  Lord  Blackburn,  in  Geddes  v.  Proprietors  of  Bann  (1878),  3  App.  Oas. 
430,  465;  followed  in  Canadian  Pacific  Rail.  Co.  v.  Roy,  (1902)  A.  C.  220.  229; 
of.  Lambert  v.  Laviestoft  Corporation,  (1901)  1  K.  B.  790  ;  see  Beven,  Negligence 
(3rd  ed.). 
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of  the  common  law  rights  of  others  (m) .  [Not  only  will  an 
action  lie  for  negligence  in  the  exercise  of  statutory  powers, 
but  also  inasmuch  as  in  the  exercise  of  statutory  powers  both 
public  and  private  rights  may  be  and  are  infringed,  the  per- 
sons to  whom  these  powers  are  granted  may  not  only  be  re- 
strained from  exceeding  those  powers,  but  also  from  infringing 
upon  the  rights  of  other  persons  in  a  greater  degree  than  is 
absolutely  necessary  for  the  purposs  of  effectuating  the  object 
£or  which  the  powers  have  been  entrusted  to  them.  Thus,  in 
B.  V.  Kerrison  (1815),  3  M.  &  S.  526,  certain  commissioners 
were  authorised  by  statute  to  make  a  river  navigable,  and  for 
that  purpose  to  cut  the  soil  of  any  persons  in  order  to  make  a 
new  channel.  By  virtue  of  this  power  they  cut  through  a 
highway  and  rendered  it  impassable;  consequently  it  became 
necessary  to  build  a  bridge  over  the  cut,  and  the  question  arose 
whether  these  commissioners  were  liable  or  not  to  keep  this 
bridge  in  repair.  The  Court  held  that  they  were  liable .  "The 
Legislature,"  said  Lord  EUenborough,  "  intended  that,  so  far 
as  regards  making  the  river  navigable  and  cutting  new  channels 
for  that  purpose,  neither  public  nor  private  rights  should  stand 
in  their  way;  but  still  they  must  make  good  to  the  public  in 
another  shape  the  means  of  jpassage  over  such  ways  as  they  were 
empowered  to  cut  through"  (n).  This  principle  was  also  acted 
upon  in  Oliver  v.  North-Eastern  Bail.  Co.  (1874),  L.  R.  9 
Q.  B.  406,  409.  In  that  case  the  question  was  whether  or  not 
the  railway  company  were  bound  to  keep  a  level  crossing  in 
a  proper  state  for  the  passage  of  traffic  over  it.  The  Court  held 
that  they  were.  "Where  persons,"  said  Blackburn,  J.,  "are 
authorised  by  statute  to  create  what  would  otherwise  amount 
to  an  indictable  nuisance,  they  are  bound,  without  any  express 
enactment,  to  put  and  keep  up  for  the  public  a  proper  substi- 
tute for  the  old  way,"]  and  this  view  is  confirmed  by  the  House 
of  Lords,  so  far  as  the  creation  of  the  nuisance  is  necessarily 
involved  in  doing  what  is  authorised  (o) .  "When  statutory 
powers  are  conferred,"  said  Cockburn,  C.J.,  in  R.  v.  Bradford 
Navigation  Co.  (1865),  6  B.  &.  S.  631,  648,  "under  circum- 
stances in  which  they  may  be  exercised  with  a  result  not  causing 
any  nuisance,  and  new  and  unforeseiein  circumstances  arise  which 
render  the  exercise  of  them  impossible  without  causing  one, 
and  so  contravening  the  law  of  the  land,  the  pei'sons  exercis- 
ing them  are  liable  to  indictment."  And  where  interference 
with  private  property  is  authorised  by  statute,  the  person  autho- 
rised to  interfere  must  strictly  adhere  to  the  powers  conferred, 

(»«)  Approving  Metropolitan  Asylums  District  y.  Hill  (1881),  6  App.  Cas.  193. 

{«)  Of.  Lancashire  and  Yorkshire  Rail.  Co.  t.  Bury  Corporation  (1889),  14 
App.  Gas.  417. 

(o)  Metropolitan  Asylums  District  Managers  v.  Hill  (1881),  6  App.  Cas.  193,  as 
explained  m  L.  B.  ^  8.  G.  S.  v.  Truman  (1885),  11  App.  Cas.  46,  57,  by  Lord 
Selbome;  and  in  Canadian  Pacijic  Rail.  Co.  v.  Farke,  (1899)  A.  C.  635. 
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not. 


do  no  more  than  the  statutes  have  sanctioned,  and  proceed  by 
the  mode  (if  any)  indicated  by  the  Act.  But  no  one,  except 
through  the  Attorney-General,  can  interfere  in  case  of  breach 
of  the  statutory  terms  of  the  sanction  unless  he  can  show  a 
private  damage  (p) . 

(c)  [In  deciding  what  may  be  done  under  statutory  powers, 
Courts  of  law  will  always  teke  into  consideration  the  objects 
for  which  the  statutory  powers  have  been  conferred.  If  the 
powers  are  conferred  in  order  to  enable  a  body  of  adventurers 
like  a  railway  company  to  construct  works  which,  although  of 
public  utility,  will  o^r  ought  to  yield  to  the  constructors  a 
lucrative  return,  those  adventurers  will  always  be  compelled  to 
confine  their  operations  strictly  to  the  purposes  contemplated 
by  the  enabling  statute,  whereas  if  the  powers  are  granted  to 
some  public  body,  like  a  corporation  or  vestry,  solely  to  enable 
them  to  carry  out  some  work  of  public  utility  or  ne.oessity, 
like  making  a  new  street  or  constructing  a  sewer,  more  lati- 
tude will  be  allowed  in  the  exercise  of  the  powers  which  have 
been  granted.  This  distinction  was  clearly  pointed  out  in 
Gralknoay  v.  Mayor,  de.  of  London  (1866),  L.  E.  1  H.  L. 
34  (g).  In  that  case  the  corporation  of  London  had  been  en- 
trusted with  powers  to  take  land  oompulsorily  in  order  to  make 
certain  public  improvements  in  the  City.  Under  these  powers 
they  were  proposing  to  take  more  land  than  they  absolutely 
required,  whereupon  the  plaintiff  filed  a  bill  for  an  injunction 
to  restrain  them  from  so  doing,  on  the  ground  that  they  were 
exceeding  the  powers  which  had  been  granted  to  them.  "  The 
case  of  the  appellant,  Mr.  Galloway,"  said  Lord  Cranworth, 
"rested  on  a  principle  well  recognised,  and  founded  on  the 
soundest  principles  of  justice.  The  principle  is  this:  that 
when  persons  embark  in  great  undertakings  for  the  accom- 
plishment of  which  those  engaged  in  them  have  received  au- 
thority from  the  Legislature  to  take  oompulsorily  the  land 
of  others,  making  to  the  latter  proper  compensation,  the  per- 
sons so  authorised  cannot  be  allowed  to  exorcise  the  powers 
conferred  on  them  for  any  collateral  object,  that  is,  for  any 
purposes  except  those  for  which  the  Legislature  has  invested 
them  with  extraordinary  powers.  The  necessity  for  strictly 
enforcing  this  principle  became  apparent  when  it  became  an 
ordinary  occurrence  that  associations  should  be  formed  of 
large  numbers  of  persons  possessing  enormous  pecuniary  re- 
sources, and  to  whom  are  given  powers  of  interfering  for  certain 
purposes  with  the  rights  of  private  property.  In  such  a  state  of 
things  it  was  very  important  that  means  should  be  devised 
whereby  the  Courts,  consistently  with  the  ordinary  principles 
on  which  they  act,  should  be  able  to  keep  such  associations 

(p)  Lwerpool  [Mayor  of)  v.  Chorley  Watenoorka  Co.  (1849),  2  De  G.  M.  &  G. 
862. 

{q)  Followed  in  Tjyon  v.  Fishmongers'  Co.  (1876),  1  App.  Gas.  669. 
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or  companies  strictly  within  the  powers,  arid  should  prevent 
them,  when  the  Legislature  has  given  them  power  to  inter- 
fere with  private  property  for  one  purpose,  from  using  that 
power  for  another  purpose.  Lord  Cottenham  in  numerous 
instances  (r)  interfered  in  such  cas3s;  and  the  principle  has 
been  cordially  approved  of  and  acted  on  in  all  tho  Courts  of 
law  (s)  and  equity,  and  has  been  frequently  recognised  and 
confirmed  in  this  House.  It  has  become  a  well-settled  head 
of  equity  that  any  coijipany  authorised  by  the  Legislature  to 
take  compulsorily  the  land  of  another  for  a  definite  object, 
will,  if  attempting  to  take  it  for  any  other  object,  be  re- 
strained by  the  injunction  of  the  Court  of  Chancery  from 
so  doing.  .  .  But  the  Legislature,  in  providing  for  such 
an  object  as  that  of  improving  the  metropolis,  has  to  deal 
with  a  subject  totally  different  from  that  of  enabling  a  body 
of  adventurers  to  form  a  railway.  ...  A  railway  would 
become  the  property  of  the  speculators  and  would  itself  repay 
them  by  the  tolls  levied  on  it.  .  .  .  But  in  undertaking  im- 
provements in  the  metropolis  the  matte-:  is  totally  different. 
.  .  .  The  corporation  will  necessarily  have  incurred  a  very 
great  expense  for  which  they  can  get  no  return.  The  new 
and  improved  street  is  dedicated  to  the  public,  and,  unlike  the 
railway,  yields  no  profit  to  those  by  whom  it  has  been  made. 
Consequently,  the  Legislature  trusted  the  respondents  to  deal 
with  the  whole  property  in  the  manner  which  should  be  con- 
sidered most  conducive  to  the  public  interest,  and  it  does  not 
seem  to  me  to  be  unreasonable  to  suppose  that  the  Legislature 
left  it  to  the  respondents  to  judge  of  the  best  means  of  carrying 
into  effect  the  duties  entrusted  to  them."] 

(d)  [If  the  Legislature  gives  a  public  company  power  to  take  statutory- 
certain  lands,  which  are  specially  described  in  their  Act,  for  the  corporation 
purpose  lof  their  undertaking,  it  is  true  that,  as  Lord  Cran-  ^"tpowOTs 
worth  said  in  Stockton,  dc.  Bail.  Co.  v.  Broivn  (1860),  9  toteexercised 
H.  L.  C.  246,  256,  "it  constitutes  them  the  sole  judges  as  to  are  within  the 
whether  they  will  or  will  not  take  these  lands,  provided  only  ^'^  "  ^' 
that  they  take  them  bond  fide,  with  the  object  of  using  them 
for  the  purposes  authorised  by  the  Legislature,  and  not  for 
any  sinister  or  collateral  purpose."     But  it  is  not  sufficient 
for  the  company  to  make  a  mere  statement  that  the  purposes 
for  which  they  are  about  to  exercise  their  power  of   taking 
lands  are  within  the  contemplation  of  the  Act;  they  must  do 
more  than  this,  they  must  be  prepared  with  satisfactory  evi- 
dence to  prove  this  to  a  Court  of  justice  if  they  are  called 
upon  to  do  so.     Thus,  in   Flow&r  v.  London,   Brighton  d 
8.  C.  Bail.  Co.  (1865),  2  Dr.  &  Sm.  330,  Kindersley,  V.-C, 
held  that  the  mere  affidavit  of  the  company's  engineer  that 

(>•)  B.ff.,  Webb  V.  Manchester  and  Leeds  Rail.  Co.  (1839),  1  Rail.  Caa.  576,  599. 
(»)  See  Sav'uon  t.  Gill  (1800),  1  East,  63,  Lord  Kenyon,  O.J. 
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the  land  about  to  be  compulsorily  takea  from  the  plaintiff 
was  Irequired  for  the  purposes  of  the  railway  was  not  suffi- 
cient, bub  the  purposes  for  which  the  company  desired  to  take 
the  land  must  be  fully  and  particularly  set  out,  so  that  a  Court 
of  justice  may  be  in  a  position  to  try  the  question  whether 
the  lands  are  fairly  and  bond  fide  wanted  for  the  purposes 
of  the  railway  (i).] 
Powers  not  to  [But  although,  if  powers  are  given  by  Act  of  Parliament 
be  curtailed,  ^j^gy.  ^^^g^.  j,g  exercised  strictly  and  not  extended,  still,  they  are 
not  to  be  curtailed.  Thus,  in  S.  v.  South-Eastern  BaU.  Go. 
(1853),  4  H.  L.  C.  471,  where  the  Company's  Act  gave  them 
an  option,  a  mandamus,  ordering  them  to  do  one  of  the  two 
things  without  showing  that  it "  had  become  impossible  for 
them  to  do  the  other,  was  quashed.  So,  in  London  and  Black- 
wall  Bail.  Co.  V.  Limehouse  Board  of  Works  (1857),  26 
L.  J.  Ch.  164,  where  the  company's  Act,  after  reciting  that 
"plans,  &c.,  describing  the  land  intended  to  be  taken  for  the 
purpose  of  widenings,  enlargements,  and  for  stations,  works, 
and  conveniences  to  be  connected  therewith  .  .  .  had  been 
deposited  with  the  clerks  of  the  peace,"  empowered  the  com- 
pany to  widen  and  enlarge  their  railway  and  other  works  in 
and  upon  the  lands  delineiated  on  the  plans,  it  was  held  that 
this  power  authorised  the  building  of  a  station  upon  the  lands 
described,  and  not  only  such  works  as  were  necessary  for 
merely  widening  the  railway,  the  station  being  necessary  for 
the  public  convenience.] 
Statutory  [Powers  conferred  by  Act  of  Parliament  must,  as  a  general 

powCTsof  l>^lg^  \yQ  exercised  within  a  reasonable  time  after  notice  has 
with  property  ^°^  given  to  the  persons  whose  property  will  be  affected  by 
must  be  exer-  their  exercise,  otherwise  the  notice  will  be  liable  to  be  treated 
oised  within  a  g^g  jjei^g  i^o  longer  efEcacious.]  Where  powers  are  given  to 
time.  take  lands  compulsorily  for  the  execution  of  works,  the  exercise 

of  powers  must  be  bond  fide  commenced    within   the   time 
limited  for  the  completion  of  the  works. 

In  Tiverton  Bail.  Co.  v.  Loosemore  (1884),  9  App.  Cas. 
480,  489,  Earl  Cairns  said:  "  I  am  disposed  to  think  as  I  was 
disposed  to  think  iaBichmond  v.  North  London  Bail.  Co.  (u), 
that  if  nothing  more  was  done  [within  the  time  for  completing 
the  works,  than  giving  the  notice  to  treat],  and  the  company 
have  slept  on  their  rights,  and  certainly  if  the  delay  cannot 
be  explained,  they  should  be  held  to  be  disabled  from  going 
on  with  any  compulsory  purchase,  and  in  such  case  the  land- 
owner should,  as  I  think,  be  held  to  be  disabled  also." 

This  question  becomes,  in  substance,  a  question  of  the  dura- 
tion of  the  powers  of  the  Act  in  question. 

(<)  On  this  point  see  ante,  p.  263  ;  and  Cripps  on  Compensation  (5th  ed.),  29 ; 
Hodges  on  Railways  (7th  ed),  vol  i.  p.  163  ;  Lewis  v.  Weston-super-Mare  L.  H. 
(1888),  40  Ch.  D.  55  ;  Stroud  v.  Wandsworth  D.  B.  W.,  (1894)  2  Q.  B.  1. 

[u)  (1868),  3  Ch.  App.  679,  ante,  p.  263. 
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(e)  [Powers  conferred  by  statute  cannot  be  assigned  with-  statutory 
out  express  statutory  permission  to  do  so.     This  question  has  powers  not 
often  arisen  in  disputes  between  railwaj'  companies.     Thus,  ^\^^ut  * 
in  Great  Northern  Rail.  Co.  v.  East  Central  Rail.  Co.  (1851),  statutory 
9  Hare,  306,  311,  Turner,  V.-C,  declined  toenforcean  agree-  permission.  . 
ment  which  had  been  made  between  these  two  companies,  on 
the  ground  that  it  was  void  as  being  "  an  entire  delegation 
of  all  the  powers  conferred  by  Parliament  on  the  defendants," 
and  "an  attempt  to  carry  into  effect  without  the  intervention 
of  Parliament  what  cannot  lawfully  be  done  except  by  Par- 
liament in  the  exercise  of  its  discretion  with  reference  to  the 
interests  of    the    public"  (a;).]      Upon    this    principle    Lord 
Chelmsford  in  London,  Brighton  d  S.  C.  Rail.  Co.y.  London 
and  S.  W.  Rail.  Co.  (1859),  4  De  G.  &  J.  362,  388,  described 
certain  agreements  made  between  the  parties  to  the  suit  as  "  in- 
geniously and  carefully  worded  with  the  object  of  evading 
the  objection,  which  must  be  well  known  to  exist,  to  the  trans- 
fer   by  one    railway  company  to   another    of   the  rights   and 
powers  conferred  by  the  Legislature." 

4.  Those  enabling  Acts  which  give  power  to  make  regula- 
tions, bylaws,' &c.,  are  dealt  with  separately  in  Oh.  III.  post, 
p.  289. 

5.  [If  a  power  is  given  to  the  Crown  by  statute  for  the  pur-  Acts  giving 
pose  of  enabling  something  to  be  done  which  is  beyond  thei  powers  to 
scope  of  the  royal  prerogative,  it  is  said  to  be  an  important  *  ®  (^^o-mi. 
constitutional  principle  that  such  a  power,  having   been   onco 
exercised,  is   exhausted    and   cannot   be  exercised   again  (y) . 

Thus  art.  1  of  the  Union  with  Ireland  Act,  1800,  empowered  39&40Geo.3, 
the  Crown   to    assume    "  such  royal  style   and  titles   as  His  o.  67. 
Majesty  by  his  royal  proclamation  shall  be  pleased  to  appoint." 
This  power  was  exercised  immediately  after  the  passing  of 
that  -Act  of  Union  by  proclamation  of  January  1,  1801  (z), 
and,  having  been  once  exercised,  the  power  was  exhausted. 
Therefore,  when  it  was  again  in  1876  thought  expedient  to 
alter  the  royal  style,  it  was  necessary  to  pass  another  Act  of 
Parliament  in  order  to  enable  this  alteration  to  be  made,  and 
the  Eoyal    Titles    Act,    1876,  was   accordingly    passed  (a) .]  39  &  40  Vict. 
But  this  rule  seems  to  have  been  to  some  extent,  if  not  wholly,  "■  ^*'- 
abrogated  by  the  Interpretation  Act,  1889,  s.  32(6),  which  52  &  53  Vict. 


c.  C3. 


{x)  See  Siehmond  W.  W.  v.  Rkhmond  Vestry  (1876),  3  Ch.  D.  82,  99, 
Malins,  V.-C. 

(y)  S.  V.  Afhforth  (1892),  8  T.  L.  E.  283. 

(z)  See  Stat.  R.  and  0.  Elevised  (ed.  1904),  vol.  i.  tit.  Arms,  &c.,  p.  1. 

(a)  [It  was  argued  at  the  time  in  several  of  the  newspapers  that  the  proclama- 
tion which  was  issued  (on  April  28th,  1876,  Stat.  R.  and  0.  Revised  (ed.  1904), 
vol.  i.  tit.  Arms,  &o.,  p.  107)  contravened  this  principle,  inasmuch  as  at  the  end 
of  the  proclamation  it  was  stated  that  money  coined  after  the  proclamation 
should  he  deemed  to  be  lawful  money  notwithstanding'  such  addition,  "  until 
our  pleasure  shall  be  further  declared  thereupon,"  as  though  it  assumed  that  a 
iurther  proclamation  might  be  issued  on  the  subject  at  some  future  date.] 

(i)  Post,  Appendix  C. 
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gatory. 


provides  that  where  an  Act  pasasd  after  1889  confers  a  power, 
then,  unless  a  contrary  intention  appears,  the  power  may  be 
exercised  from  time  to  time  as  occasion  requires,  and  that 
where  the  power  is  conferred  on  the  holder  of  an  office,  it 
unless  a  contrary  intention  appears,  may  be  exercised  by  the 
bolder  for  the  time  being  of  the  office. 

6.  [Statutes  passed  for  the  purpose  of  enabling  something 
to  bo  done,  are  usually  expressed  in  permissive  language,  that 
is  to  say,  it  is  enacted  that  "  it  shall  be  lawful,"  &c.,  or  that 
"such  and  such  a  thing  may  be  done."  "Prima  facie,"  as 
Crompton,  J.,  said  in  Be  Newport  Bridge  (1859),  2  E.  &  E. 
377,  380,  "  these  words  import  a  discretion,  and  they  must  be 
construed  as  discretionary  unless  there  be  anything  in  the  sub- 
ject-matter to  which  they  are  applied,  or  in  any  other  part 
of  the  statute,  to  show  that  they  are  meant  to  be  impera- 
tive."] "  The  words  'it  shall  be  lawful'  are  words,"  said  Lord 
Cairns  in  Julius  v.  Bishop  of  Oxford  (1879),  5  App.  Cas. 
214,  222,  "  making  that  legal  and  possible  which  there  would 
otherwise  be  no  right  or  authority  to  do.  They  confer  a  faculty 
or  power,  and  they  do  not  of  themselves  do  more  than  confer  a 
faculty  or  power.  But  there  may  be  something  in  the  nature 
of  the  thing  empowered  to  be  done,  something  in  the  object  for 
which  it  is  to  be  done,  something  in  the  conditions  under  which 
it  is  to  be  done,  something  in  the  title  of  the  persons  for  whose 
benefit  the  power  is  to  be  exercised,  which  may  couple  the 
power  with  a  duty,  and  make  it  the  duty  of  the  person  inwhom 
the  power  is  reposed  to  exercise  that  power  when  called  upon 
to  do  so.  These  words  being,  according  to  their  natural 
meaning,  permissive  or  enabling  words  only,  it  lies  upon  those 
who  contend  that  an  obligation  exists  to  exercise  this  power 
to  show  in  the  circumstances  of  the  case  something  which, 
according  to  the  principles  I  have  mentioned,  creates  this  obli- 
gation." , 

(a)  It  is,  however,  a  well-recognised  canoh  of  construction,  as 
Lord  Cairns  said  in  Julius  y.  Bishop  of  Oxford  (1879),  5  App. 
Cas.  214,  225  (c),  that  "where  a  power  is  deposited  with  a 
public  officer  for  the  purpose  of  being  used  for  the  benefit  of 
persons  who  are  specifically  pointed  out,  and  with  regard  to 
whom  a  definition  is  supplied  by  the  Legislature  of  the  con- 
ditions upon  which  they  are  entitled  to  call  for  its  exercise, 
that  power  ought  to  be  exercised  and  the  Court  will  require^ 
it  to  be  exercised."  [In  E.  v.  Bishof  of  Oxford  (1879),  4 
Q.  B.  D.  245,  258,  "so^  long  ago  as  the  year  1693,  it  ,was 
decided  in  the  case  of  E.  v.  Bccrlow  (1693),  2  Salk.  609, 
that  when  a  statute  authorises  the  doing  a  thing  for  the  sake 
of  justice  or  the  public  {d)  good,  the  word  '  may '  means  '  shall,' 

(c)   Cf.  LeigUon  v.  Bishop  of  London,  (18P1)  A..  C.  666. 

{d)  See  hereon  WUherforce  on  Statutes,  106— 200.  In  Julms  v.  Bishop  of 
Oxford  (1879),  5  App.  Cas.  214,  244,  Lurd  Blackburn  takes  exception  to  the  word 
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and  that  rule  has  been  acted  upon  to  the  present  tirtle  .  .  . 
and  O-f  course  the  same  rule  will  apply  to  the  words  '  it  shall  be 
lawful.'  "  "  That,"  said  Jamea,  L.J.,  in  He  N eath  and  Brecon 
Bail.  Co.  (1874),  9  Ch.  App.  264,  "is  the  usual  courtesy  of 
the  Legislature  in  dealing  with  the  judicature."  But,  when 
so  employed,  this  expression,  "  '  it  shall  be  lawful,'  "  as  James, 
L.J.,  went  on  to  say,  "  means  in  substance  that  it  shall  not  be 
lawful  to  do  otherwise."  Thus,  13  &  14  Vict.  c.  61,  s.  13  (e), 
enacted  that,  with  regard  to  certain  actions,  the  Court  in  which 
the  action  is  brought  "  may  direct  that  the  plaintiff  shall 
recover  his  costs."  In  McDougal  v.  Paterson  (1851),  6  Ex. 
337,  note,  it  was  held  that  this  enactment  was  not  permissive, 
but  obligatory.  "  When,"  said  the  Court,  "  a  statute  confers 
an  authority  to  do  a  judicial  act  in  a  certain  case,  it  is  impera- 
tive on  those  so  authorised  to  exercise  the  authority,  when  the 
case  arises  and  its  exercise  is  duly  applied  for  by  a  party  inte- 
rested, and  having  the  right  to  make  the  application.  For 
this  reason  we  are  of  opinion  that  the  word  '  ma,j '  is  not  used 
to  give  a  discretion,  but  to  confer  a  power  upon  the  Court  and 
judges,  and  that  the  exercise  of  such  power  depends,  not  upon 
the  discretion  of  the  Court  or  judges,  but  upon  the  proof  of 
the  particular  case  out  of  which  such  power  arises"  (/).  So, 
also,  in  Morrisse  v.  Royal  British  Bank  (1856),  1  C.  B.  (N.  S.) 
67,  the  question  was  whether  the  Court  had  any  discretion,  under 
sect.  13  of  the  Joint  Stock  Banks  Act,  1844,  which  enacted  that  7  &  8  Vict. 
"  In  cases  provided  by  this  Act  for  execution  on  any  judg-  °-  ^^^  i^^-)- 
ment  .  .  .  such  execution  may  be  issued  by  leave  of  the 
Court  or  of  a  judge  .  .  .  upon  motion  or  summons  for  a  rule 
to  show  cause  .  .  .  and  it  shall  be  lawful  for  such  Court  or 
judge  to  make  absolute  or  discharge  such  rule  .  .  .  or  to  make 
such  order  therein  as  to  such  Court  or  judge  shall  seem  fit." 
As  to  these  words,  Cockburn,  C.J.,  said  in  his  judgment:  "I 
was  at  first  dispoeed  to  doubt  whether  the  Court  did  not  possess 
some  discretionary  power  under  this  section  .  .  .  but  I  re- 
luctantly yield  to  the  weight  of  authority."  And  Willes,  J., 
added:  "The  13th  section  only  defines  the  mode  of  enforcing 
the  right.  The  words  in  the  section  '  It  shall  be  lawful,'  &c., 
are  a  mere  expression  of  the  power  that  is  inherent  in  the 
€ourt,  Expressio  eorum  quce  tacit e  insunt  nihil  operatur.'  The 
meaning  is  that  the  Court  shall  make  an  order,  not  aocordiiig 


"public."  "  If  by  that,"  said  he,  "it  is  to  be  understood,  either  that  enabling 
words  are  always  compulsory  where  the  public  are  concerned,  or  are  never  com- 
pulsory except  where  the  public  are  concerned,  I  do  not  think  either  was 
meant.  ...  In  fact,  in  every  case  cited  (where  it  has  been  held  that  the  power 
must  be  exercised)  it  has  been  on  the  application  of  those  whose  private  rights 
required  thd  exi-rci.'-e  of  the  power  " 

(e)  Repealed,  and  replaced  by  the  County  Courts  Act,  1888  (51  &  62  Vict. 
0.  43). 

(/)  [Adopted  in  Crake  v.  Powell  (1852),  2  E.  &  B.  210 ;]  ef.  Be  Eyre  and  Cor- 
poration of  Leicester,  (1892)  1  Q.  B.  136,  141. 

C.  T 
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to  attributive  justice,  but  according  to  the  usage  and  practice 
of  the  Court."] 

[Language  prima  facie  -permissive  may  not  only  make  it 
imperative  upon  the  Court  to  do  the  thing  which  the  enactment 
states  that  it  may  do,  but  it  may  also  prohibit  that  particular 
thing  from  being  done  by  the  Court  in  any  other  way.  This 
was  pointed  out  by  Jessel,  M.E.,  in  Taylor  v.  Taylor  (1876), 
1  Ch.  D;  426,  431 .  Under  sect.  16  of  the  Settled  Estates  Act, 
1856  {g),  "  any  person  entitled  to  the  possession  of  the  rents 
and  profits  of  any  settled  estates  for  a  term  of  years  .  .  . 
may  apply  to  the  Court  by  petition  in  a  summary  manner  to 
'exercise  the  powers  conferred  by  the  Act."  "When,"  said 
Jessel,  M.R.,  "  a  statutory  power  is  conferred  for  the  first  time 
upon  a  Court,  and  the  mode  of  exercising  it  is  pointed  out,  it 
means  that  no  other  mode  is  to  be  adopted.  This  section  says 
that  the  proceeding  is  to  be  by  petition.  It  is  enabling,  I 
know,  in  form  that  the  application  may  be  by  petition,  but 
no  other  process  can  be  adopted.  ...  In  the  same  way  when 
a  statute  says  who  is  the  person  to  petition,  that  person,  and 
no  others,  shall  be  entitled."] 

["  It  has  been  clearly  settled,"  said  Lord  Wensleydale  in 
Edinburgh,  Perth,  dc.  Bail.  Co.  v.  Philip  (1857),  2  Maoq. 
H.  L.  (Sc.)  526,  "  though  in  the  first  instance  there  was  some 
doubt  about  it,  that  enabling  Acts  are  not  compulsory";  in 
other  words,  permissive  language,  when  used  in  an  Act  of  Par- 
liament, passed  for  the  purpose  of  enabling  works,  such  as  rail- 
ways, to  be  carried  out,  is  not  held  to  be  obligatory,  so  far  as 
to  subject  the  undertakers  to  a  mandamus  to  complete  the 
undertaking  authorised  (h).  This  question  was  decided  in 
York  and.  North  Midland  Bail.  Co.  v.  E.  (1853),  1  E.  &  B. 
858,  where  the  Court  of  Exchequer  Chamber  laid  it  down  that 
a  statute  enacting  that  "it  shall  be  lawful"  for  a  company  to 
make  a  railway,  did  not  render  it  compulsory  for  the  company 
forthwith  to  make  the  railway,  but  left  it  optional  with  them 
to  do  so  or  not  at  any  time  as  they  pleased.  Such  Acts  usually  * 
contain  both  permissive  language  and  imperative  language,  and 
it  is  important  to  observe  the  distinction.  "  The  language," 
said  Erie,  J.,  "in  respect  of  making  the  railway  is  permissive, 
not  imperative,  the  distinction  between  permissive  and  impera- 
tive language  iDeing  maintained  throughout  the  statutes  on  this 
subject.  Imperative  language  is  used  when  a  clear  duty  is  to 
be  executed,  and  permissive  language  in  common  understanding 
would  express  that  the  matter  is  to  be  optional.  Thus,  the 
company  are  permitted  at  their  option  to  take  lands,  turn  roads, 
alter  streams,  and  exercise  other  powers,  and  these  matters  are 

ig)  19  &  20  Viot.  u.  120  (rep.). 

(A)  The  observations  of  the  Judicial  Committee  in  Canadian  Pacific  Rail.  Co.  v. 
Parke,  (18S9)  A.  0.  n3o,  as  to  the  imperative  character  of  certain  provisions  m 
liailway  Acts,  do  not  seem  to  affect  these  decisions. 
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made  lawful  for  them,  but  they  are  commanded  to  make  com- 
pensation for  lands  taken,  to  substitute  new  roads  for  those 
they  turn,  and  to  perform  other  conditions  relative  to  the  exer- 
cise of  the  powers,  and  these  matters  are  required  from 
them"  (*').]  It  is  now  not  unusual  to  exact  penalties  for 
failure  to  complete  an  undertaking  within  the  time  limited  by 
the  special  Act  (Jc) ;  and  in  the  case  of  railway  companies  a 
parliamentary  deposit  is  required  {I) . 

(b)  [In  Yorlc  and  North  Midland  Bail.  Co.  v.  E.  it  was  If  a  work  is 
also  argued  that  if  an  Act  of  Parliament  gives  to  a  person  or  „n'^er?DOT- 
&  number  of  persons  permission  to  do  some  work,  such  as  taking  missive  Act 
land  oompulsorily  and  making  a  railway,  it  may  very  well  be  not  obligatory 
that,  if  they  once  commence  to   exercise    those    compulsory        ™*  ' ' 
powers  for  the  purpose  of  making  their  railway,  they  are  bound 
to  continue  the  work  until  they  have  completed  their  railway; 
in  other  words,  as  Jervis,  C.'J.,  said  (at  p.  860),  "  that  a  work, 
which  in  its  inception  is  permissive  only,  becomes  obligatory 
hj  part  performance."     This  doctrine  was  partly  recognised 
by  Erie,  J.,  in  his  judgment  in  the  Court  below,  but  the  Court 
of  Error  said  as  to  it  as  follows:  "It  is  unnecessary  here  to 
determine  the  abstract  proposition  that  a  work,  which  before 
it  is  begun  is  permissive,  is,  after  it  is  begun,  obligatory. 
We  desire  not  to  be  understood  as  assenting  to  the  proposition 
of  Erie,  J.,  that  'many  cases  may  occur  where  the  exercise  of 
some  of  the  compulsory  powers  may  create  a  duty  to  be  en- 
forced by  mandamus,'  and,  on  the  other  hand,  we  do  not  say 
that  such  may  not  be  the  law."    This  point  seems  not  to  have 
been  mooted  since  the  decision  in  that  case  (to).] 

(«)  This  principle  was  applied  in  Att.-Gen.  v.  Simpson,  (1901)  2  Ch.  671,  712, 
■to  the  maintenance  as  well  as  to  the  construction  of  works  under  statutory- 
authority,  subject  to  the  observation  that  failure  to  the  work  in  respect  of 
which  a  statutory  toll  was  granted  might  affect  the  right  to  levy  the  toll. 

[Is]  And  see  2  CUfford  (Private  Bill  Legislation),  778. 

[l]  See  the  Railway  Construction  Facilities  Act,  1864  (27  &  28  Vict.  u.  121), 
■s.  4,  and  the  Parliamentary  Deposits  and  Bonds  Act,  1892  (65  &  56  Vict.  c.  27). 

(m)  [In  Ex  parte  A  Clergyman  (1873),  L.  R.  16  Eq.  154,  it  was  held  that  a 
rdergyman  who  had  taken  certain  steps  towards  relinquishing  his  office  under 
the  Clerical  Disabilities  Act,  1870  (33  &  34  Vict.  e.  91),  might  change  his  mind 
.and  cancel  the  steps  he  had  taken]  ;  but  see  Reichel  v.  Sishop  of  Oxford  (1889), 
14  App.  Cas.  2.59.  [In  R.  v.  French  (1878),  3  Q.  B.  D.  187,  it  was  held  that  an 
Act  empowering  a  turnpike  road  to  be  made  and  tolls  to  be  charged  did  not 
make  it  a  condition  precedent  that  the  roads  should  be  entirely  completed  before 
^ny  tolls  were  levied.] 


t2 


Digitized  by  Microsoft® 


276 


CHAPTER  III. 


SUBOKDINATE  LEGISLATION  («). 


PAQE 

1.  Origin  and  definition  .         .276 

2.  General  statutory  pro  visions  277 

3.  Distinction     from     statute 

law 278 

4.  Classification        .         .         .  279 

5.  Statutory  rules    .         .         .  279 

6.  Eegnlations  by  adtninistra- 
tive  departments  of  State .  283 


7.  Judicial  rules 

8.  Bylaws 

Judicial  power  over 
(a)  Oonformity     to 
scribed  form 


pre- 


284 
289 
289 

290 


PAaK 

(b)  Repugnancy  to  general 

law    .         .         .         .291 

(c)  Inconsistency  with  par- 

ticular statute    .         .  292' 

(d)  Uncertainty        .         .  293 

(e)  Eeasonableness  .         .  293"- 

(i)  Local  government 

bylaws        .         .  293- 
(ii)  Bylaws     of    com- 
panies, &c.  .  298- 

(f)  SeverabiKty         .         .  299.- 
Enforcement       .         .         .  300 


Origin  and 
definition. 


1.  The  law  of  the  land,  besides  the  common  law  and  statute 
law,  includes  a  great  deal  of  what  may  be  termed  subordinate, 
or  "delegated"  (6),  legislation. 

Few  statutes  form  a  complete  code  in  themselves  as  to  all  the- 
details  relating  to  the  subject  with  which  they  deal,  and  "  the 
increasing  complexity  of  modern  administration,  and  the  in- 
creasing difficulty  of  passing  complicated  measures  through 
the  ordeal  of  parliamentary  discussion,  have  led  to  an  increase 
in  the  practice  of  delegating  legislative  power  to  executive, 
authorities"  (c). 

["  It  is  no  uncommon  thing,"  said  the  Judicial  Committee- 
in  R.  v.  Burah  (1878),  3  App.  Cas.  889,  906,  "to  find  legis- 
lation, conditional  on  the  use  of  particular  powers,  or  on  the 
exercise  of  a  limited  discretion,  entrusted  by  the  Legislature 
to  persons  in  whom  it  places  confidence."  Thus,  power  is 
frequently  granted  by  statute  toi  enable  rules,  regulations  or 
bylaws  (d)  to  be  made  by  some  authority  other  than  the  Sove-- 
reign  and  Parliament  in  respect  of  some  particular  matter  which 
is  not  provided  for  by  the  general  law  of  the  land.] 


(a)  As  to  the  nature  and  limits  of  Prerogative  legislation,  independent  of' 
statute,  see  Enoyolopsedia  of  the  Laws  of  England  (2nd  ed.),  vol.  xi.  p.  449,  by 
Mr.  Alexander  Pulling. 

{b)  See  Eneyclopffidia  of  the  Laws  of  England  (2nd  ed.),  vol.  iv.  p.  486,  tit. 
"Delegated  Legislation." 

(c)  Ilbert,   Legislative  Methods  and  Forms,   p.   37,   where  are  stated  the- 
differences  between  British  and  foreign  methods  of  legislation. 

((?)  Fast,  p.  289. 
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At  the  present  time  it  seems  to  be  the  settled  policy  of  the 
Legislature  to  confine  its  efforts  to  the  task  of  laying  down 
general  principles  of  law,  and  to  delegate  to  subordinate  au- 
thorities the  power  of  making  rules  and  orders  for  the  purpose 
■of  settling  the  details  of  the  iDrocodure  necessary  for  giving 
■effect  to  the  general  principles. 

Orders  in  Council  (e),  rules,  regulations  or  bylaws  made 
under  statutory  powers  are  most  compendiously  described  by 
the  term  subordinate  legislation  (/) .  Though  the  legislatures 
•of  British  possessions  are  not  sovereign  legislative  bodies,  Acts 
or  ordinances  passed  by  them  are  not  subordinate  legislation 
in  the  sense  here  used,  and  are  dealt  with  separately  (post, 
•c.  ix).  The  forms  of  subordinate' legislation  to  be  dealt  with 
in  this  chapter  are  the  rules,  orders,  &c.  made  by  persons  or 
■corporations  within  the  United  Kingdom  under  legislative  au- 
thority of  Parliament. 

2.  The  following    general    rules  (g)    apply  to   subordinate  General 
legislation:—  'ro^Ss. 

Where  an  Act  (public,  local  and  personal,  or  private)  passed  j,^^^  ^^j.  ' 
after  1889  is  not  to  come  into  operation  immediately  on  the  exercising 
passing  thereof,  and  confers  power  to  make  any  appointment,  powers. 
to  make,  grant,  or  issue  any  instrument,  that  is  to  say,  any 
Order  in  Council,  order,  warrant,  scTieme,  letters  patent,  rules, 
regulations  or  bylaws,  to  give  notices,  to  prescribe  forms,  or 
to  do  any  oth6r  thing  for  the  purposes  of  the  Act,  that  power 
may,  unless  the  contrary  intention  appears,  be  exercised  at  any 
time  after  the  passing  of  the  Act,  so  far  as  may  be  necessary 
or  expedient  for  the  purpose  of  bringing  the  Act  into  opera- 
tion at  the  date  of  the  commencement  of  the  Act,  subject  to 
this  restriction,  that  any  instrument  made  under  the  power 
shall  not  come  into  operation  until  the  Act  comes  into  opera- 
tion, unless  the  contrary  intention  appears  in  the  Act,  or  the 
contrary  is  necessary  for  bringing  the  Act  into  operation  (h) . 

In  Acts  prior  to  1890  which  authorise  the  making  of  rules,  Kevocation. 
regulations  or  bylaws,  a  power  of  rescission  or  variation  must, 
it  would  seem,  be  given  expressly  or  by  necessary  implication 
in  order  to  authorise  any  alteration  of  the  rules,  &c.,  when  once 
made;  and  without  such  power  the  rule-making  authority  is 
functus  officio  on  the  first  exercise  of  the  power  (i) . 

But  "where  an  Act  (public,  local  and  personal,  or  private) 

(«)  For  the  different  kinds  of  Orders  in  Council,  see  Entiyelopaedia  of  the  Laws 
of  England  (2nd  cd.),  vol.  x.  p.  177. 

(/)  The  nature  of  the  legislative  authority  thus  delegated  or  conferred  is 
dif^cussed  in  Dicey,  Law  of  the  Constitution  (7th  ed.).  o.  ii.,  and  Ilbert, 
ilethods  and  Form  of  Legislation,  c.  iii.  The  Canons  Ecclesiastical  may  be 
described  as  a  kind  of  subordinate  legislation  for  the  clergy :  S.  v.  Dibdin,  (1910) 
P.  87,  120. 

(g)  See  Jones  v.  Sobson,  (1901)  1  K.  B.  673. 

(A)  Int.  Act,  1889,  ss.  37,  39,  poit,  Appendix  C. 

<»)  Vide  ante,  pp.  271,  272. 
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passed  after  1889  confers  a  power  to  make  any  rules,  regula- 
tions, or  bylaws,  the  power  shall,  unless  the  contrary  intention 
appears,  be  construed  as  including  a  power,  exercisable^  in  the 
like  manner,  and  subject  to^  the  like  consent  and  conditions,  if 
any,  to  rescind,  revoke,  amend,  or  vary  (k)  the  rules,  regula- 
tions, or  bylaws"  (l).  This  rule  does  not  extend  to  Orders- 
in  Council,  orders,  warrants,  schemes,  or  letters  patent  (to)  . 

The  result  of  this  enactment  is  to  permit  revocation  of  many 
kinds  of  rules  and  bylaws  without  reference  to  Parliament. 
But  the  revocation  and  the  substituted  rules  are  as  much  subject 
to  judicial  examination  as  the  original  rules. 

"  Where  a  statute  enables  an  authority  to  make  regulations^ 
a  breach  of  the  regulations  or  regulation  made  under  the  Act 
becomes  for  the  purpose  of  obedience  or  disobedience  a  pro- 
vision of  the  Act.  The  regulation  is  only  the  machinery  by 
which  Parliament  has  determined  whether  certain  things  shall 
or  shall  not  be  done"(w). 

"  Where  any  Act  (public,  local  and  personal,  or  private) 
passed  before  or  after  1889  confers  power  to  make,  grant,  or 
issue  any  instrument — that  is  to  say,  any  Order  in  Council, 
order,  warrant,  scheme,  letters  patent,  rules,  regulations,  or 
bylaws — ^expressions  used  in  the  instrument,  if  it  is  made  after 
1889,  shall,  unless  the  contrary  intention  appears,  have  the 
same  respective  meanings  as  in  the  Act  conferring  the 
power"  (o). 

This  enactment  adopts  the  rule  already  established,  that  any 
particular  term  or  word  used  in  a  rule  or  bylaw  should  prima 
facie  receive  the  same  interpretation  as  would  be  applied  to  that 
word  or  term  when  used  in  the  Act  under  the  powers  of  which 
the  bylaw  is  framed.  But  there  may  be  occasions  when  it  is 
obvious  that  the  words  are  used  in  the  bylaw  in  a  different 
sense  to  that  in  which  they  are  used  in  the  Act  (p) . 

3.  The  initial  difference  between  subordinate  legislation  (of 
the  kind  dealt  with  in  this  chapter)  and  statute  law  lies  in  the 
fact  that  a  subordinate  law-making  body  is  bound  by  the  terms 
of  its  delegated  or  derived  authority,  and  that  Courts  of  law, 
as  a  general  rule,  will  not  give  effect  to  the  rules,  &c.  thus 
made,  unless  satisfied  that  all  the  conditions  precedent  to  the 


(A)  If  subsequent  bylaws  are  inconsistent  with  former  bylaws,  the  latter,  if 
validly  made,  prevail:   Gosling  v.  Green,  (1893)  1  Q.  B.  109. 

[t)  Int.  Act,  1889,  as.  32  (3),  39,  post,  Appendix  C. 

[m)  This  appears  from  the  deliberately  different  wording  of  sects.  32  (3)  and 
37  of  the  Interpretation  Act,  1889,  post,  Appendix  C. 

(«)  Will'mgaU  v.  Norris,  (1909)  1  K.  B.  S7,  64,  Lord  Alverstone,  C.J.  This 
case  turned  on  regulations  made  for  London  under  the  Hackney  Carriages  Acts. 
See  B.  V.  Walker  (187S),  L.  R.  10  Q.  B.  365,  where  disobedience  to  an  order  on  a 
matter  of  public  oonrern  made  by  commissioners  under  the  Epping  Forest  Act ; 
and  E.  v.  Harris  (1791),  4  T.  R.  202,  where  disobedience  to  an  Order  in  Council 
made  under  a  Quarantine  Act  were  held  indictable. 

(o)  Int.  Act,  1889,  s.  31,  post,  Appendix  C. 

[p)  Blmhillv.  Chmnbers  (1885),  14  Q.  B.  D.  485,  Grove,  J. 
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validity  of  the  rules  have  been  fulfilled.  Tho  Courts  therefore 
(1)  will  require  due  proof  that  the  rules  have  been  made  and 
promulgated  in  accordance  with  the  statutory  authority,  unless 
the  statute  directs  them  to  be  judicially  noticed  (g');  (2)  in 
the  absence  of  express  statutory  provision  to  the  contrary,  may 
inquire  whether  the  rule-making  power  has  been  exercised  in 
accordance  with  the  provisions  of  the  statute  by  which  it  is 
created,  either  with  respect  to  the  procedure  adopted,  the  form 
or  substance  of  the  regulation  (r),  or  the  sanction,  if  any, 
attached  to  the  regulation  (r) :  and  it  follows  that  the  Court 
may  reject  as  invalid  and  ultra  vires  a  regulation  which  fails 
to  comply  with  the  statutory  essentials.  In  Crighton  v. 
Duncan  (1892),  29  Sc.  L.  E.  448,  the  Court  of  Session  in 
Scotland  decided  an  order  of  the  Lords  of  Council  on  Educa- 
tion regulating  elections  to  school  boards  to  be  ultra  vires  and 
void  (s) . 

The  amount  of  deference  paid  by. the  Courts  to  this  class  of 
legislation  depends  on  the  character  of  the  authority  of  the 
delegated  lawgiver,  and  the  intention  expressed  or  to  be  im- 
plied from  the  language  of  the  Legislature  as  to  the  extent 
of  authority  or  respect  to  be  attached  to  the  instrument  iu 
question. 

4.  "Subordinate  legislation"  falls  under  two  main  heads: —  Classification. 

(a)  Statutory  rules  (f); 

(b)  Bylaws  or  regulations  made — 

(i)  by  authorities  concerned  with  local  govern- 
ment; 

(ii)  by  persons,  societies  or  corporations  (whether 
by  common  law  or  statute)  who  are  con- 
ducting commercial  or  other  enterprises, 
whether  of  a  public  character  or  not. 

5. — (a)  Statutory  rules  are  defined  by  the  Rules  Publication  Statutory  rule 
Act,  1893,  as  "  Rules,  regulations,  or  bylaws  made  under  any  defined. 
Act  of  Parliament  which  66&57Viot. 

u.  bo. 

"  (a)  Relate  to  any  Court  in  the  United  Kingdom',  or  to  the 
procedure,  practice,  costs  or  fees  therein,  or  to  any 
fees  or  matters  applying  generally  throughout 
England,   Ireland,  or   Scotland;    or 

"  (b)  Are  made  by  His  Majesty  in  Council,  the  Judicial 
Committee,  the  Treasury,  the   Lord    Chancellor   of 

{q)  Institute  of  Patent  Agents  v.  Loehwood,  (1894)  A.  C.  347. 

(r)  This  jurisdiction  corresponds  in  substance  to  that  exercised  by  the  Supreme 
Court  of  the  United  States  on  questions  of  constitutional  limitation 

(«)  Cf.  Slattery  v.  Nayhr  (1888),  13  App.  Gas.  446,  452. 

(t)  On  this  subject  see  the  article  in  Encyclopsedia  of  the  Laws  of  England 
('2nd  ed.),  vol.  xiii.  p.  617,  by  Mr.  Alexander  Pulling,  the  official  registrar  of 
Statutory  Rules  and  Orders. 
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Great  Britain,  or  a  Secretary  of  State,  the  Admiralty, 
the  Board  of  Trade,  the  Local  Government  Board  for 
England  or  Ireland,  the  Chief  Secretary  of  State,  or 
any  other  Government  department." 

Until  1893  (m)  the  London,  Edinburgh,  and  Dublin  Gazettes 
were  the  received  official  channels  for  the  publication  of  all  the 
subordinate  legislation  of  the  land  effected  under  the  authority 
of  Acts  of  Parliament.  But  in  1890  the  Treasury  authorised 
the  publication,  under  the  superintendence  of  the  Stationery 
Office,  of  an  annual  volume  containing  in  extenso  all  the  more 
important  rules  and  orders  made  during  each  year  by  different 
departments  of  State,  with  tables  enumerating  the  less  im- 
portant rules  and  orders. 

All  statutory  rules  made  after  December  31st,  1890,  are  at 
once  sent  to  the  King's  printer  of  Acts  of  Parliament,  and, 
under  regulations  made  by  the  Treasury,  with  the  concurrence 
of  the  Lord  Chancellor  and  the  Speaker  of  the  House  ,of 
Commons,  are  numbered,  and  save  as  provided  by  the  regula- 
tions (x)  are  printed  and  sold  by  the  King's  printer.  And' in 
the  case  of  any  rules,  &c.  so  dealt  with,  publication  or  notifica- 
tion in  the  Gazette  is  rendered  unnecessary,  and  instead  fi 
notice  is  gazetted  that  the  rules  have  been  made  (which 
operates  as  promulgation),  and  of  the  place  where  copies  may 
be  purchased  (y) . 

Until  the  publication  in  1891  (under  the  supervision  of  the 
Statute  Law  Revision  Committee)  of  an  index  to  the  innumer- 
able regulations  and  orders  made  by  the  various  departments  of 
Government,  it  ■was  impossible  to  realise,  or  even  to  find  out 
without  great  research,  what  rules  or  regulations  were  in  force 
under  any  given  Act.  An  official  index  brought  down  to  the 
end  of  1909  of  all  such  regulations  and  rules  has  been  prepared 
under  the  editorship  of  Mr.  A.  Pulling,  which,  with  the  aid  of 
the  "  Statutory  Rules  and  Orders  Revised"  (0)  and  the  annual 
volumes  of  Statutory  Rules  and  Orders,  enormously  increases 
the  accessibility  of  the  growing  body  of  subordinate  legis- 
lation. 
Proolama-  The  effect  of  numerous  enactments    relating    to   proof  of 

mentafOTdara    subordinate   departmental    legislation    may    be  thus  summed 

(«()    Vide  post,  p.  284. 

{x)  Made  Aug.  9,  1894.  See  St.  E.  &  0.  Revised  (ed.  1904),  vol.  xi.,  tit. 
"  Statutory  Rule."  These  regulations  exclude  from  their  scope  rules  of  a  purely 
executive  or  local  character ;   but  the  annual  volume  contains  lists  of  sufch 


(2^)  The  volumes  are  admissible  in  evidence  by  virtue  of  45  &  46  Vict.  c.  9, 
8.  4.  For  an  instance  of  their  acceptance  in  a  colony,  see  JJ.  v.  Vos  (1895), 
6  Queensland  L.  J.  215,  a  case  under  the  Pacific  Islanders  Protection  Act,  1872 
(35  &  36  Vict.  c.  19). 

(z)  2nd  ed.,  published  in  1904. 
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up  (a): — "Evidence  of  any  proclamation,  order,  warrant, 
licence,  certificate,  rule,  regulation,  or  other  document  issued  by 
His  Majesty  or  by  the  Privy  Council,  or  by  any  department  or 
officer  mentioned  in  the  first  column  of  the  Schedule  {infra), 
or  by  the  Lord  Lieutenant  of  Ireland,  either  alone  or  acting 
with  the  advice  of  the  Privy  Council  in  Ireland,  may  be 
given  as  follows:  — 

"  (a)  By  the  production  of  a  copy  of  the  London,  Edin- 
burgh, or  Dublin  Gazette,  as  the  case  may  be,  con- 
taining a  copy  of  the  document;  or 

"  (b)  By  the  production  of  a  copy  of  the  document  printed 
by  the  King^s  printer  in  England,  or  by  the  King's 
printer  in  Ireland,  or  under  the  superintendence  pr 
authority  of  His  Majesty's  Stationery  Office,  or  where 
the  question  arises  in  a  Court  in  any  British  posses- 
sion, of  a  copy  ijrinted  under  the  authority  of  the 
legislature  of   that    British  possession; 

"  (c)  In  the  case  of  any  document  issued  by  His  Majesty, 
or  by  the  Privy  Council  in  England  or  Ireland,  or 
by  the  Lord  Lieutenant,  either  alone  or  acting  with 
the  advice  of  the  Privy  Council  in  Ireland,  by  the 
production  of  a  copy  or  extract  certified  to  be  true 
by  the  proper  officer  of  the  Privy  Council  in  England 
or  Ireland,  as  the  case  may  be,  or  by  any  one  of  the 
lords  or  others  of  the  Privy  Council  in  England  or 
Ireland,  as  the  case  may  be; 

"  (d)  In  the  case  of  any  document  issued  by  any  depart- 
ment or  officer  mentioned  in  the  first  column  of  the 
Schedule  (&),  by  the  production  of  the  document  au- 
thenticated hj  the  seal  of  the  department  or  by  the 
•  signature  of  the  person  specified  in  the  second  column 
of  that  Schedule  in  connection  with  that  depart- 
ment or  officer,  or  by  the  production  of  a  copy  of  or 
extract  from  that  document  certified'  as  true  by  that 
officer." 

[a)  The  foUo-wio}?  Btatemenfc  is  based  on  clause  21  of  the  Evidence  Bill,  1891. 
The  enactments  now  in  force  on  this  subject  are : — 31  &  32  Vict.  o.  37,  ss.  2,  3 

33  &  34  Vict.  c.  Id,  B.  12  (5)  (naturalisation)  :    33  &  34  Vict.  c.  75,  ss.  83,  84 

34  &  35  Vict.  c.  70,  s.  5  ;  ;v9  &  40  Vict.  o.  79,  s.  45  ;  40  &  41  Vict.  o.  21,  s.  51 
40  &  41  Vict.  c.  b\  s.  58  ;  45  &  46  Vict.  o.  9.  s.  4  ;  46  &  47  Vict.  c.  52,  s.  140 
51  &  52  Vict.  0.  25,  s.  63 ;  52  &  53  Vict.  c.  30,  s.  7  ;  52  &  53  Vict.  .;.  63,  s.  31 
57  &  58  Vict.  c.  60,  B.  719  :  68  &  59  Vict.  c.  9  ;  62  &  63  Vict.  o.  33,  s.  7  ;  62  &  63 
Vict.  u.  50,  B.  21  (1)  ;  3  Edw.  7,  u.  31  ;  8  Edw.  7,  u.  48,  ss.  35  (2),  36. 

(b)  This  sohedule  has  been  brought  up  to  date  (1910)  by  the  insertion  of 
departmental  dooument-i  brought  within  the  scope  of  the  Acts  of  1868  and  1886 
by  subsequent  legislation. 
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SCHEDULE. 
Evidence  of  Departmental  Orders. 


Krst  Column. 
Name  of  Department  or  Officer. 


The  Treasury   

The  Admiralty 

Secretaries  of  State  («) 
The  Board  of  Trade  . 


The  Board  of  Education 
(33  &  34  Vict.  c.  76,  ss.  83, 
84;  39  &  40  Vict.  c.  79, 
s.  4S ;  62  &  63  Viet.  e.  33, 

s.  7). 

The  Local  Government'  Board 
(34  &  35  Vict.  c.  70,  s.  5). 

The  Board  of  Agriculture 
(62  &  63  Vict.  c.  30,  s.  7; 
58  &  59  Vict.  c.  9)  and 
Ksheries  (3  Edw.  7,  c.  31, 
s.  1). 

The  Department  of  Agricul- 
ture, &c.  for  Ireland  (62  &  63 
Viet.  c.  50,  s.  21). 


The     Postmaster-General    (8 
Edw.  7,  c.  48,  83.35(2),, 36). 


Second  Column. 
Name  of  Certifying  Officer. 


Any  commissioner,  secretary,  or  assistant- 
secreta,ry  of  the  Treasury. 

Any  commissioner  of  the  Admiralty  or  any 
secretary  or  assistant-secretary  of  the  Ad- 
miralty. 

Any  secretary  or  under- secretary  of  State. 

Any  member  of  the  Board  or  secretary  or 
assistant-secretary  of  the  Board,  or  any  per- 
son authorised  in  that  behalf  by  the  President 
of  tie  Board.  (Railway  and  Canal  Traffic 
Act,  1888  (51  &  52  Vict.  c.  25,  s.  53) ;  and 
see  Bankruptcy  Act,  1883  (46  &  47  Vict.  o.  52, 
s.  140) ;  Merchant  Shipping  Act,  1894  (57  & 
58  Vict.  c.  60;  s.  719) ;  Trade  Marks  Act, 
1905  (5  Edw.  7,  c.  15,  s.  52) ;  and  Patents, 
&o.  Act,  1907  (7  Edw.  7,  o.  29,  s.  87).) 

Any  member  or  secretary  or  assistant-secretary 
of  the  Board,  or  some  person  authorised  by 
the  President  or  some  member  of  the  Board 
to  act  on  behalf  of  a  secretary.  The  docu- 
ment must  also  bear  the  official  seal  of  the 
Board. 

Any  member  or  secretary  or  assistant-secretary 
of  the  Local  Government  Board. 

The  President  or  any  member  or  secretary  or 
assistant-secretary  of  the  Board,  or  any  person 
authorised  by  the  President  to  act  on  behalf 
of  the  secretary  of  the  Board. 

A  member  or  the  secretary  of  the  Department, 
or  any  person  authorised  by  the  Department 
to  act  on  behalf  of  the  secretary  of  the 
Department.  The  seal  of  the  Department 
will  do  instead  of  the  signature. 

Any  secretary  or  assistant-secretary  of  the 
Post-Offioe. 


Most,  if  not  all,  statutory  rules  may  be  regarded  as  forming 
part  of  the  general  law,  and  as  being  legislative  or  executive 
acts,  although  they  are  the  acts  of  a  subordinate  and  delegated 
authority.  In  this  respect  they  differ  somewhat  from  by- 
laws {d),  which  are  confessedly  subordinate,  and  are  subject 
to  review  as  well  as  to  interpretation  by  the  Courts,  but  the 
difference  is  one  of  degree  only,  except  in  cases  in  which  Par- 


(c)  Including  naturalisation  certificates  (33  &  34  Vict.  c.  14,  s.  12) 
Rules  (40  &  41  Vict.  c.  21,  s.  51  (E)  ;  40  &  41  Vict.  o.  53,  s.  58  (S)). 
{d)  Post,  p.  289. 


and  Prison 
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liament  has  expressly  or  impliedly  forbidden  the  Courts  to 
test  the  validity  of  a  statutory  rule  (e) . 

The  most  salient  examples  of  statutory  rules  are  the  Rules 
of  the  Supreme  Court  (/)  (including  the  Crown  Office  Rules), 
the  County  Court  Rules  {g),  the  Summary  Jurisdiction  Rules, 
the  Regulations  to  prevent  Collisions  at  Sea  {h),  and  many, 
if  not  most,  Orders  in  Council. 

6.  The  validity  of  regulations,  rules  or  orders  made  by  ex-  Eegulations 
ecutive  or  administrative  departments    of    State  depends,  as  i'^5"^™?'^^' 
already  stated,  on  the  due  observation  of  the  conditions  im-  p^rtments 
posed  by  statute  as  to  their  making,  contents,  and  publication;   of  State. 
and  if  the  statutory  conditions  are  not  complied  with  the  Court 
will  treat  the  rules,  &c.  as  invalid  unless  the  conditions  are 
merely  directory,  or  the  statute  forbids  inquiry. 

Under  certain  statutes  it  is  directed — 

(1)  That  Orders  in  Council,  &c.  made  under  the  statute 

are  to.  have  the  same  effect  as  if  enacted   there- 
in (i) ;  pr 

(2)  That  rules  when   made  are  to  lie  on  the  tables  of 

both  Houses  of  Parliament  for  a  certain  time  (it) ; 
or 

(3)  That  the  validity  of  the  order,  &c.  shall  not  be  judi- 

cially questioned  (Z). 

In  Institute  of  Patent  Agents  v.  Lockwood  (m)  it  is  sug- 
gested that  in  the  first  of  these  cases  "  the  proper  canon  of 
construction  is  to  read  the  original  Act  and  the  subordinate 
legislation  together  as  if  they  were  one  Act  and  were  to  be 
construed  together";  and  it  is  submitted  that  the  same  rule 
applies  to  oases  (2)  and  (3)  (w).  But  a  difficulty  would  arise 
if  the  effect  of  the  rule  was  to  abrogate  part  of  the  statute  or  to 
override  an  earlier  statute,  without  clear  authority  (nn) . 

Such  rules,  while  their  contents  may  not  be  examined,  nor  Heasonable- 
their  reasonableness  or  substantial  conformity  with  the  statu-  ness  or  con- 
tory  authority  challenged,  by  judicial  authority,  do  not  take  g°™tanoe' 
effect  unless  they  have  been  made  and  published  as  directed  with  the 

(«)  See  Wihnoty.  Grace,  (1892)  1  Q.  B.  812,  816. 

(/)  Fast,  p.  285. 

Iff)  Post,  V.  287. 

(A)  See  TheBuTte  of  BuceUuch,  (1891)  A.  C.  310. 

(i)  See  Baker  v.  Williams.  (1898)  1  Q.  B.  23,  25,  Wriprht,  J. ,  which  deals  with 
bylaws  made  under  an  Order  in  Council  made  under  the  Contag;ious  Diseases 
(Animals)  Act,  1878,  which  Order  in  Council  was  by  sect.  58  to  have  the  same 
effect  as  if  enacted  by  the  Act  itself  :  cf.  Stareyv.  Graham,  (1898)  1  Q.  B.  40&,  411. 

(k)    Vide  infra. 

\l)  The  Extradition  Act,  1870  (33  &  34  Vict.  o.  52),  s.  5,  provides  that  an 
Order  in  Council  duly  published  shall  be  conclusive  evidence  that  the  arrange- 
ment as  to  extradition  with  a  foreign  State  to  which  it  refers  complies  with  the 
Act,  and  that  its  ' '  validity  shall  not  be  questioned  in  any  legal  proceedings 
whatsoever." 

{m)  (1894)  A.  0.  347,  359,  Lord  Hersohell ;  but  see  p.  365,  Lord  Morris. 

(«)  See  Dak's  case  (18S1),  6  Q  B.  D   376,  455,  Brett,  L.J. 

(nn)  See  the  Distress  for  Rent  Rules,  1888,  which,  as  to  the  costs  of  distresses 
under  201.,  seem  to  be  inconsistent  with  57  G-eo.  3.  c.  93. 
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statutory 
authority 
challenged. 


o2  &  53  Vict, 
u.  55. 


56  &  57  Viot. 
0.  66. 


by  the  statute  which  authorises  them.  Thus,  an  order  .which 
was  to  take  effect  on  gazetting  would  not  be  enforced  unless 
gazetting  was  proved;  and  rules  directed  to  lie  on  the  tables  of 
the  Houses  for  a  given  period  are  not  enforced  unless  it  appears 
that  this  provision  was  a  condition  subsequent  or  merely  direc- 
tory'(o),  and  not  a  condition  precedent  to  their  taking  effect  (p) . 

The  Universities  (Scotland)  Act,  1889,  appointed  a  commis- 
sion charged  with  the  duty  of  improving  the  administration 
of  the  Scottish  Universities.  Sect.  20  declared  that  ordinances 
made  by  the  commissioners  should  not  be  effective  until,  inter 
alia,  laid  before  Parliament.  The  commissioners  made  an 
order  purporting  to  be  made  under  the  powers  given  by  sect.  16 
of  the  Act,  and  to  affiliate  University  College,  Dundee,  to, 
and  make  it  form  part  of  the  University  of  St.  Andrews. 
The  validity  of  this  "  order  "  was  challenged  in  Metcalfe  v. 
Cox  (No.  1),  (1895)  A.  C.  328,  on  the  ground  that  the  pro- 
cedure prescribed  by  the  statute  had  not  been  followed.  In 
support  of  the  validity  of  the  order  it  was  contended  that 
the  order  was  within  the  powers  given  by  sect.  16,  and  that 
the  provisions  of  sect.  20  as  to  ordinances  did  not  govern 
orders  .made  under  sect.  16.  The  House  of  Lords  held  that 
the  order  was  an  ordinance;  and  that  it  appeared  to  be  the 
general  policy  of  the  Legislature  that  all  acts  of  the  commis- 
sioners altering  the  constitution  of  a  university,  and  neces- 
sarily affecting  public  or  private  interests,  or  both,  should  be 
attended  by  the  precautions  and  safeguards  prescribed  by 
sect.  20  of  the  statute,  and  that  the  ordinance  was  invalid  for 
want  of  due  compliance  with  the  prescribed  procedure. 

The  Rules  Publication  Act,  1893,  sects.  1,  2,  4,  make  some 
very  important  regulations  with  respect  to  those  statutory 
rules  (q),  which  are  made  under  a  statute  which  directs  that 
the  rules  are  to  be  laid  before  Parliament  after  they  have  been 
made  of  have  come  into  force  (q)  (but  not  when  the  rules 
or  a  draft  must  be  laid  before  Parliament  before  they  come 
into  force):  — 

1 .  At  least  forty  days  before  making  such  rules  notice  of  the 
proposal  to  make  them,  and  of  the  place  where  copies 


(o)  In  Jones  v.  Sobson,  (1901)  1  K.  B.  673,  it  was  held  that  the  gri'inff  and 
piihlication  by  a  Secretary  of  State  of  a  notice  under  sect.  6  of  the  Coal  Mines 
Regulation  Act,  1896  (59  &  60  Viot.  c.  43),  was  not  a  condition  precedent  to 
the  validity  of  an  order  prohibiting  the  use  of  an  explo.sive  as  dangerous,  but 
directorv  only. 

ip)  The  Prison  Ant,  1898  (61  &  62  Vict.  o.  41),  by  sect.  2  directs  that  prison 
rules  "  shall  not  be  made  until  a  draft  has  lain  before  each  House  for  not  less 
than  thirty  days  during  which  the  House  is  sitting,"  The  Parks,  &c.  Act,  1872 
(35  &  36  Vict.  c.  15),  requires  rules  for  the  regulation  of  royal  parks  to  be  forth- 
with laid  before  both  Houses  if  Parliament  he  sitting,  or  if  not  then  within  three 
weeks  of  the  beginning  of  the  then  next  ensuing  Session  ;  and  provides  that  the 
rules,  if  disapproved  by  either  House  within  one  month  after  being  laid  before 
Parliament,  shall  not  be  enforced.  In  the  publication  of  such  rules  as  statutory 
rules  an  effort  is  made  to  indicate  when  they  were  laid  before  Parliament. 

(q)  See  the  definition  ante,  p.  279. 
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of  the  draft  rules  may  be  obtained,  must  be  given  in 
the  London  Gazette  for  English  rules  and  in  the 
Dublin  Gazette  for  Irish  rules. 

2 .  During  the  forty  days  any  public  body  may  obtain  copies 

of  the  draft  rules  on  payment  of  not  more  than  3d. 
per  folio,  and  the  rule-making  atfthority,  before 
finally  settling  the  rules,  must  take  into  consideration 
any  representations  or  suggestions  made  to  them  by 
a  public  body  interested. 

3 .  At  the  end  of  the  forty  days  the  authority  may  make  the, 

rules  either  amended  in  deference  to  the  suggestions 
and  representations  or  as  originally  drafted,  and  the 
rul^  oome  into  force  either  forthwith  or  at  the  time 
therein  prescribed. 

4.  Where  the  rule-making  authority  certifies  that  for  ur- 

gency or  any  special  reason  the  said  rules  should 
come  into  inimediate  operation  they  may  make  them 
as  provisional  rules,  to  continue  in  force  only  till 
rules  have  been  made  in  accordance  with  (1),  (2) 
and  (3). 

It  has  not  been  judicially  determined  whether  compliance 
with  these  enactments  is  a  condition  precedent  to  the  validity 
of  the  rules  to  which  they  refer,  or  whether  the  enactments  are 
merely  directory. 

7.  Rules  made  by  the  judiciary  under  statutory  authority  Rules  made, 
are  subject  to  judicial  examination  in  the  same  way  and  to  the  ty  judges, 
same  extent  as  those  made  by  the  administrative  or  executive 
departments  of  State.  In  King  v.  Henderson,  (1898)  A.  C. 
720,  tbe  Judicial  Committee  quashed  as  ultra  vires  a  rule 
purporting  to  be  made  under  the  N.  S.  Wales  Bankruptcy 
Acts  of  1887  and  1888.  Lord  Watson  said  (p.  729):  "Now, 
the  only  power  which  the  Court  has  to  frame  rules  is  con- 
ferred by  sect.  119  of  the  principal  Act  (of  1887),  and  it  is 
strictly  limited  to  rules  for  '  the  purpose  of  regulating  any 
matter  under  this  Act.'  In  the  opinion  of  their  Lordships, 
a  rule  empowering  a  judge  to  make  a  declaration  that  no  act 
of  bankruptcy  has  been  committed  under  the  notice  is  in  no 
sense  a  regulation  either  proved  or  calculated  to  carry  out  the 
objects  of  the  Act.  It  is,  in  their  opinion,  the  new  creation 
of  a  jurisdiction  which  the  Legislature  withheld;  it  is  incon- 
sistent with  and  so  far  repeals  the  plain  enactments  of  the 
statute,  and  it  takes  away  from  creditors  the  absolute"  right 
which  the  statute  gave  them  of  founding  a  petition  for  a 
sequestration  order  upon  the  bankruptcy  notice." 

The  Eules  of  the  Supreme  Court  take  effect  as  part  of  the 
Judicature  Acts  (r) .     They  have  the  effect  of  an  Act  of  Par- 

(r)  Supreme  Court  of  Judicature  Act,  1875  (38  &  39  Vict.  o.  77),  8.  17; 
Gamett  v.  Bradley  (1876),  3  App.  Cas.  944,  964,  Lord  Blackburn.     [As  to  the- 
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liament,  but  must  be  construed  in  accordance  with  the  spirit 
of  the  Judicature  Acts  (s) . 
^tutes°bv  They  can  not  repeal  or  contradict  express  provisions  in  those 

rules.  "  Acts  (t),  but  apparently  may  repeal  any  prioir  Act  falling 
within  the  scope  of  the  rule-making  authority  created  by  the 
Judicature  Acfe,  it  being  presumed  with  reference  to  these 
rules  that  Parliament  delegates  its  functions  with  reference 
to  judicial  procedure  to  a  more  competent  authority. 

Like  rules  made  under  other  Acts,  if  they  have  a  meaning 
and  effect  inconsistent  with  the  Judicature  Acts  they  are,  pro 
tanto,  ultra  vires.  ["If  a  rule,",  said  Hannen,  J.,  ia  Irving 
V.  Askew  (1869),  L.  E.  5  Q.  B.  208,  211  (m),  "were  really 
repugnant  to  the  provisions  of  the  Act,  I  should  think  that 
the  rule,  though  made  under  the  powers  of  the  Act,  would 
not  override  its  enactments."  And  in  Ex  parte  Davis  (1872), 
7  Ch.  App.  526,  529,  James,  L.J.,  said  (with  reference  to 
the  Bankruptcy  Rules,  1870):  "The  Act  of  Parliament  is 
plain,  the  rule  must  be  interpreted  so  as  to  be  reconciled  with 
it,  or,  if  it  cannot  be  reconciled,  the  rule  must  give  way  to 
the  plain  terms  of  the  Act."  And  in  Richards  v.  Attorney- 
General  of  Jamaica  (1848),  6  Moore,  P.  C.  381,  398,  the 
Court  said  with  regard  to  certain  rules  which  had  been  made 
3&4WU1.  4,  under  the  Slave  Trade  Act,  1833:  "It  has  been  argued  that 
these  rules  having  been  approved  by  the  King  in  Council, 
have  under  the  provisions  of  this  statute  the  force  of  an  Act 
of  Parliament.  .  .  .  The  words  of  theee  rules  are  no  doubt 
very  large,  but,  as  they  are  made  under  the  power  of  the  Act 
and  to  provide  for  cases  mentioned  in  the  Act,  we  must  look 
to   the   Act   itself  in  order  to  construe  them."] 

It  is  doubtful  whether  even  the  wide  rule-makiag  authority 
given  by  the  Judicature  Acts  permits  the  alteration  of  pro- 
cedure so  as  to  affect  substantive  rights  (see  ante,  p.  285),  al- 
though there  is  no  vested  right  in  procedure.    (See  post,  p.  S53.) 

The  so-called  Practice  Rules  made  by  the  subordinate  officers 
of  the  Supreme  Court  have  slight,  if  any,  independent  vali- 
dity (x),  except  so  far  as  they  are  adopted  by  the  judges  as 
embodying  the  cursus  curiae,  and  even  so  cannot  restrict  the 
substantive  provisions  of  an  Act  of  Parliament  or  of  a  statutory 
rule  (y) . 

In  the  case  of  inconsistency  between  prior  Acts  and  rules 
which  have  legislative  authority,  to  the  extent  above  stated 

•effect  of  the  rules  made  under  sect  223  of  the  Commnn  Liw  Procedure  Act, 
1852  (15  &  16  Vict.  c.  76),  see  Sowberry  r.  Morpan  (1854),  9  Ex.  730.] 

(s)  See  Schneider  v.  Batt  (1881),  8  Q,.  B.  D.  701.  705,  BrHmwell,  L..T. 

(i!)  See  Hartmont  v.  Foster  (1881),  6  Q.  B.  D.  82,  85,  Cotton,  L.J.,  86, 
Lindley,  L.J. 

{u)  A  de<'i8ion  on  the  County  Court  Rules,  1867.  See  also  In  re  a  Solicitor 
(1890),  25  Q.  B.  D,  17,  23,  Coleridge,  C.J. ;  Sacking  v.  Zee  (1»60),  29  Jj.  J. 
Q.  B.  204,  206.  Crompton,  J. 

(x)  Htime  V.  Somerton  (1890).  25  Q.  B.  D.  239,  24S.  Charles,  J. 

(y)  Sarbotlle  v.  Roberts,  (1905)  1  K.  B.  672,  573,  Oullins,  M.K. 
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the  rules  prevail  (0).  Many  enactments  have  been  expur- 
gated from  the  Statute-book  on  this  ground.  But  special  en- 
actments as  to  the  incidence  and  amount  of  costs  have  in  some 
cases  been  held  not  to  be  repealed  by  the  general  provisions 
of  the  rules  (a) .  • 

Where  an  Act  passed  subsequently  to  the  making  of  rules  is 
inconsistent  with  them,  the  Act  must  prevail  unless  it  was  so 
clearly  passed  alio  intuitu  that  the  two  may  be  allowed  to 
stand  together  (b). 

Similar  principles  of  construction  are  applied  to  the  County  County  Court 
Court  Rules,  having  regard  always  to  the  rule  that  the  juris-  Rules, 
diction  of  the  Superior  Courts  can  only  be  ousted  by  specific 
words  (e).     "The  answer  to  this  question,"  said  Lord  Esher, 
M.R.,  "depends  upon  the  construction  of  sects.  118  and  119 
of  the  County  Courts  Act,  1888,  and  the  rules  governing  the  51  &  S2  Vict, 
scales  of  costs  given  in  the  Appendix  to  the  County  Court  ".  43. 
Kules,    1889.      Those    rules  were  made  by  a  committee    of 
County  Court  judges,  and  allowed  by  the  Lord  Chancellor, 
under  the  authority  conferred  by  sect.  164  of  the  Act,  and 
they  have,  I  assume,  a  statutory  foroe.     We  must  therefore 
construe  the  Act  and  rules  together  as  one  enactment,  and 
we  must  endeavour  to  ascertain  the  meaning  of  each  part  of 
them  from  a  consideration  of  the  whole"  (d!).    And  at  p.  357 
he  spoke  of  the  rule  as  having  the  foroe  of  a  statute. 

Rules  made  by  Courts  under  statutory  or  other  authority 
may  be  quashed  as  ultra  vires  where  they  impose  conditions 
not  warranted  by  the  statute  (e) . 

Rules  made  by  a  Court  under  its  common  law  powers  can- 
not override  a  statute.  In  R.  v.  Pawlett  (1873),  L.  R.  8 
Q.  B.  491,  it  appeared  that  although  all  the  preliminaries 
required  by  9  Geo.  4,  c.  61,  s.  27  (the  Act  which  gave  the 
right  to  appeal),  had  been  duly  observed,  the  Court  of  Quarter 
Sessions  to  whom  the  appeal  was  made  had  refused  to  hear 
it,  on  the  ground  that  a  certain  rule,  which  they  had  made 
with  regard  to  giving  notice  of  appeal,  had  not  been  com- 
plied with.  With  regard  to  the  making  of  rules  by  Quarter 
Sessions,  although  they  have  no  statutory  authority  to  do  so, 
yet,  as  Blackburn,  J.,  said:  "It  has  been  established  by 
numerous  cases  that  it  is  incident  to  a  Court  of  Quarter  Ses- 
sions to  regulate  its  own  practice."     But  as  they  had  in  this 

(z)  GarnettY.  Bradley  (1876),  3  App.  Cas.  944,  950. 

(«)  See  Reeve  v.  Gibson,  (1891)  1  Q.  B.  6-i2. 

(4)  See  King  v.  Charing  Cross  Bank  (1S90),  24  Q.  B.  D.  27,  where  the  question 
arose  whether  the  County  Courts  Act,  18S8,  s.  127,  a»  to  procedure  in  prohibi- 
tion, was  inconsistent  with  R.  S.  C.  1883,  Ord.  XXIX.  rr.  1,  8a.  Vide  post. 
Chap.  V.  p.  339. 

(c)  Vide  ante,  pp.  127,  128. 

(d)  Re  Langlois  and  Biden,  '1891)  1  Q.  B.  349,  355. 

(e)  R.  V.  Bird,  '1898)  2  Q.  B.  34",  as  to  rules  made  by  Quarter  Sessions  under 
sect.  43  of  the  Licensing  Act,  1872  (35  &  36  Viot.  c.  94),  repealed  and  re- 
euaoted  as  10  Edw.  7  &  1  Geo.  5,  c.  24,  s.  13  (4). 
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instance  made  a  rule  which  was  not  a  mere  rule  ol  practice, 
but  one  which  imposed  upon  appellants  an  additional  condition 
to  those  which  were  imposed  ty  statute,  it  was  clear  that  they 
had  acted  beyond  the  scope  of  their  power,  and  that  the  rule 
made  by  them  was  illegal,  and  could  not  be  enforced  (/) . 

Rules  made  by  judges,  when  equivalent  to  statutes,  are  to 
be  construed  in  the  same  way.  In  Danford  v.  McAnulty 
(1883),  8  App.  Gas.  453,  460,  Lord  O'Hagan  said:  "We 
cannot  act  upon  intention  either  in  the  case  of  a  statute  or  in 
the  case  of  a  rule;  we  must  have  the  intention  carried  into 
effect,  and  if  the  intention  is  stated  to  have  been  such  that  the 
terms  either  of  the  rule  or  of  the  statute  contravene  it,  or  are 
in  any  way  inoonisistent  with  it,  we  cannot  have  regard  to 
that  intention;  we  can  only  say,  either  in  the  case  of  the  judges 
or  in  the  ceisb  of  the  Legislature,  what  the  judges  or  the  Legis- 
lature have  actually  done.  It  is  manifestly  impossible  to  enter 
on  such  an  inquiry  without  confusion  and  serious  risk  of 
defeating  the  ends  of  justice.  In  the  case  of  the  judges  it 
may  be  more  easy  to  find  out  exactly  what  they  felt  and  wished 
than  in  the  case  of  the  Legislature,  but,  still,  the  difficulty 
would  be  enormous.  We  cannot  act  upon  intention."  Lord' 
O'Hagan  went  on  to  say  (p.  460)  that  there  was  strong  testi- 
mony as  to  the  purpose  for  which  the  rule  in  question  (E,.  S.  C. 
1875,  Ord.  XIX.  r.  15,  as  to  pleading  in  ejectment)  was 
framed,  which  was  put  forward  as  being  in  a  sense  a  contem- 
poraneous exposition  of  the  rule,  and  seemed  to  justify  the 
inference  of  an  agreement  of  the  judges  on  the  point,  but 
that  even  this  agreement  would  not  prevail  if  opposed,  to  the 
express  terms  of  the  rule.  In  dealing  with  a  new  rule  it  is, 
as  in  the  case  of  a  statute,  necessary  to  consider  the  state  of  the 
law  at  the  time,  and  the  object  of  the  change,  if  any,  effected 
by  the  rule  {g) . 

Where  a  question  arose  on  R.  S.  C.  1883,  Ord.  L.  r.  8,- 
as  to  the  meaning  of  the  words  "  the  amount  of  money    in 


(/)  See  R.  T.  Bird,  (1898)  2  Q.  h.  340.  [In  Brown  v.  Shaw  (1876),  1  Ex.  D. 
427,  Bramwell,  B.,  said :  "  I  doubt  whether  under  any  circumstances  the  judges 
have  power  to  enlarge  a  period  of  time  fixed  by  a.  statute  for  doing  an  act."] 
This  depends  on  whether  the  statute  is  imperative  or  directory. 

(17)  In  re  a  Solicitor  (1890),  25  Q.  B.  D.  17,  26,  E»her,  M.R.  In  Hills  v. 
Stanford  (1904),  23  N.  Z  L.  R.  1061,  rules  had  been  made  under  the  authority 
of  a  statute  for  regulating  practice  and  procedure,  and  were  to  have  the  same 
force  and  effect  as  if  set  out  in  the  enacting  part  of  the  statute.  It  was  held 
that  the  rules  and  forms  might  be  looked  at  and  considered  in  interpreting  an 
ambiguous  provision  in  the  statute,  and  that  in  interpreting  the  statute  the 
Court  might  take  into  account  that  the  practice  prescribed  by  the  rules  had 
been  followed  for  a  number  of  years.  Stout,  C.J.  (p.  1066),  said:  "It  is  not 
necessary  to  hold  that  a  rule  made  under  the  authority  of  that  section" 
(conferring  the  extenuating  power)  "  which  conflicted  with  the  express  terms  of 
some  section  of  the  Act  would  be  valid.  If,  how^ver,  the  rule  assumes  an 
interpretation  of  an  unexplained  and  of  a  posnibly  ambiguous  phrase,  the 
Court  would,  in  my  opinion,  hesitate  to  declare  it  invalid  and  made  without 
authority." 
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respect  of  which  the  lien  or  security  is  claimed,"  Lord  Esher 
said,  in  Gebruder  Naf  v.  Ploton  (1890),  25  Q.  B.  D.  .13, 
15:  "They  must  be  construed  according  to  the  ordinary 
meaning  of  the  English  language,  unless  there  is  something 
in  the  context  which  shows  that  it  ought  not  to  be  so  construed . 
The  words  have  no  idiomatic  meaning,  and  they  must  there- 
fore be  construed  according  to  their  grammatical  meaning." 

Forms  prescribed  by  rules  of  court  are  not  construed  as  Forms 
limiting  or  derogating  from  the  rules  or  Act  under  which  annexed 
they  are  prescribed.     They  bear  the  same  relation  to  rules  as      r^^^- 
schedules  do  to  Acts  (h) . 

8.  The  term  bylaw,  as  now  generally  understood,  applies  to  Bylaws, 
the  local  laws  or  regulations  (i)  made  by  public  bodies  of  a 
municipal  kind,  or  concerned  with  local  government,  or  by 
corporations  (fc),  or  societies  formed  for  commercial  or  other 
purposes,  including  gas,  water,  and  railway  companies,  trade 
unions  and  friendly,  industrial  and  building  societies  (^). 
Certain  of  these  bodies,  when  constituted  by  charter  (to),  have 
certain  common  law  powers  as  to  making  bylaws;  but  here 
it  is  only  proposed  to  deal  with  those  made  under  statutory 
authority. 

A  bylaw,  unlike  a  statute,  may  be  treated  by  the  Courts  as  ultra  vires. 
ultra  vires  and  unenforceable.  That  is  to  say,  if  a  power 
exists  by  statute,  charter,  or  custom,  to  make  bylaws,  that 
power  must  be  exercised  strictly  in  accordance  with  the  pro- 
visions of  the  statute,  charter,  or  custom  which  confers  the 
power.  Thus,  in  Brown  v.  Holyhead  Local  Board  (1852), 
32  L.  J.  Ex.  25,  it  appeared  that  the  local  board  was  autho- 
rised (n)  to  make  bylaws  with  respect,  among  other  things, 
"to  the  level,  width  and  construction  of  new  streets."  The 
Board  made  a  bylaw  empowering  them  "  to  cause  any  works 
in  new  or  existing  buildings,"  of  which  they  did  not  approve, 

(A)  Ante,  p.  221. 

(i)  There  appears  to  be  no  essential  difference  between  bylaws  made  under 
an  Act  and  rules  or  regulations  made  under  an  Act.  In  sect.  188  of  the  Public 
Health  Act,  187-5  (38  &  39  Vict.  o.  55),  "a  distinction  is  drawn  between 
regulations  which  sanitary  authorities  may  make  and  bylaws,  but  the  distinction 
is  only  made  for  the  purposes  of  the  Act"  :  Lumley  on  Bylaws,  p.  3.  Cf.  the 
Hou.sing  and  Town  Planning  Act,  1909  (9  Edw  7,  c  44),  ss.  16,  17  (7).  In 
X>e  Morgan  v.  Metropolitan  Board  of  Works  (1880),  5  Q  B.  D.  15-5,  168,  Lush,  J., 
said  that  "bylaws  are  a  code  of  restrictions,"  i.e.,  restrictions  on  the  liberty  of 
residents  in  the  locality  to  which  they  apply. 

(A)  See  Lumley  on  Bylaws,  p.  164. 

{I)  See  Re  West  Ridm'j  permanent  Benefit  Building  Society  (1890),  43  Ch.  D. 
407  ;   Tosh  V.  Xorth  British  Building  Society  (1886),  11  App.  Cas.  489. 

(m)  The  bulk  of  the  original  legislation  of  the  American  Colonies  was  effected 
by  bylaws  passed  under  the  Colonial  Charters;  see  post,  Bk.  II.,  chap,  ix., 
"Colonial  Legislation."  The  East  India  Company  had  similar  powers  under 
its  chaTter.s,  and  the  Eegulations  Act  of  1773  (13  Geo.  3,  c.  63)  and  some  of  its 
regulations  are  still  part  of  the  law  of  British  India.  See  Ilbert,  Government  of 
India  (2nd  ed.),  4t   48,  59. 

(«)  By  21  &  22  Vict.  c.  98,  s.  29  ;  repealed,  but  re-enacted  as  38  &  39  Vict. 
c.  55,  B.  157. 

C.  XT 
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"to  be  pulled  down  or  otherwise  dealt  with  as  the  case  may 
require."  "We  are  all  of  opinion,"  said  Pollock,  C.B.,  "that 
the  bylaw  is  not  valid,  as  it  is  not  in  pursuance  of  the  au- 
thority." But  a  bylaw  is  not  held  ultra  vjres  merely  because 
it  interferes  with  private  property,  nor  because  it  prohibits 
where  empowered  to  regulate,  as  regulation  often  involves  pro- 
hibition (o).  And  a  distinction  is  usually  drawn  between  the 
probibition  or  prevention  of  a  trade  by  a  municipal  bylaw  and 
its  regulation  or  governance,  and  indeed  a  power  to  regulate 
or  govern  ordinarily  would  seem  to  imply  the  continued  exist- 
ence of  that  which  is  regulated  or  governed,  and  to  be  incon- 
sistent with  absolute  prohibition  {p) . 

There  are  five  main  grounds  on  which  the  bylaws  may  be 
treated  as  ultra  vires — 

(a)  That  they  are  not  made,  sanctioned  and  published  in 

the  manner  prescribed  by  the  statute  which  autho- 
rises the  making. 

(b)  That  they  are  repugnant  to  the  laws  of  England. 

(c)  That   they   are   repugnant  to  the  statute  under  which 

they  are  made. 

(d)  That  they  are  uncertain. 

(e)  That  they  are  unreasonable. 

Conformity  to       (a)  Courts  do  not  take  judicial  notice  of  bylaws,  and  require 

prescribed       proof  that  the  alleged  bylaws  have  been  made,  and  that  all 

'™'  necessary  sanctions  have  b©en  obtained  and  all  steps  taken  to 

bring  them  into  operation.      The  mode  of  proof  of  bylaws 

depends  usually  upon  the  terms  of  the  statute  under  which  they 

8&9Viot.       are  made.     Sect.  1  of  the  Evidence  Act,  1845,  regulates  the 

c.  113.  proof  of  most  classes  of  bylaws.     Bylaws  made  under  the 

45  &  46  Vict.    Municipal  Corporations  Act,  1882,  are  proved  under  sect.  124 

38&39Vi't    °"^  *^^''  ^^^'  ^^^  bylaws  made  under  the  Public  Health  Act, 

c.  56.  '    1875,  arc  proved  under  sect.  186  of  that  Act.    Prints  of  bylaws 

are  not  admissible  as  evidence  unless  they  bear  the  corporate 

seal  and  prescribed  certificate  (r) . 

Bylaws  are  usually  revocable  without  reference  to  Parlia- 
ment (s),  and  the  Courts  have  in  most,  if  not  all,  cases  the 
right  to  inquire  and  determine  whether  any  particular  rule, 
regulation,  or  bylaw  is  made  in  accordance  with  the  statu- 
tory powers — whether  as  to  the  time  when  it  is  made,  the 
form  in  which  it  is  made,  or  its  substantial  contents.  It  has 
long  been  settled  that  the  approval  of  a  bylaw  by  the  autht)ri- 

(o)  Slatteni  v.  Nayhr  (IS'S),  13  App.  Cas.  446,  450. 

Ip)  Municipal  Council  of  Toronto  v.  Virgo,  (1896)  A.  C.  88  ;  ef.  Scott  v.  Glasgow 
Corporation.  fl899)  A.  C.  470. 

[q)  This  enactment  ia  exteiided  to  bylaws  of  county  councils  (51  &  52  Vict. 
0.  41,  s.  16)  and  raetropoUtan  boroueh  councils  (62  &  63  Vict.  u.  14,  s.  5  (2). 

(r)  Drew  v.  Harlow  (1875),  39  J.  P.  420  ;  Timothy  v.  Fenn  (1910),  74  J.  P 
123. 

(s)  See  ante,  p.  277. 
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ties  mentioned  in  the  statute  under  which  it  is  made  does  not 
give  it  validity  if  it  is  in  other  respects  not  in  accordance  with 
the  statutory  power  (f).  When  the  prescribed  mode  has  been 
followed  the  bylaws  are  duly  made  so  far  as  form  is  concerned; 
but  it  does  not  follow  that  their  contents  are  authorised  by 
the  statute. 

(b)  [A  bylaw  to  be  valid,  says  Sir  John  Comyns  (Digest,  Repugnancy 
tit.  Bylaw,  B.  1),  must  be  Ugi  fid&i  rationi  consona.  This  is  to  general 
in  accordance  with  the  proposition  stated  in  5  Co .  Hep .  63  a,  *^' 
namely,  that  "  all  bylaws  are  allowed  by  the  law  which  are 
made  for  the  true  and  due  execution  of  the  laws  or  statutes  of 
the  realm,  or  for  the  well  government  and  order  of  the  body 
incorporate.  And  all  bylaws  which  are  contrary  or  repugnant 
to  the  laws  or  statutes  of  the  realm  are  void  and  of  no 
effect"  (m).]  It  is  sometimes  expressly  stated  in  a  statute  that 
a  bylaw  must  not  be  repugnant  to  the  statute  or  the  general 
law;  but  whether  so  stated  or  not  [a  bylaw  which  in  whole  or 
in  part  is  not  confined  to  the  particular  circumstances  contem- 
plated by  the  statute  pr  is  repugnant  to  the  general  law  is 
invalid.  From  this  rule  it  follows,  as  was  said  by  Lush,  J., 
in  HaU  v.  Nixon  (1875),  L.  E.  10  Q.  B.  152,  159,  "obedi- 
ence to  a  bylaw  cannot  be  enforced  by  the  imprisonment 
of  the  offender  or  by  the  forfeiture  of  his  goods,  because  these 
are  both  against  Magna  Charta"  (a;).]  It  is  necessary,  how- 
ever, to  bear  in  mind  the  distinction  between  (1)  bylaws 
made  by  corporations  existing  under  charter  (y),  (2)  regula- 
tions made  by  courts  baron  or  court  leet  (z),  and  (3)  bylaws 
purporting  to  be  made  in  execution  of  statutory  authority  (a), 
for  most  of  the  older  decisions  relate  to  bylaws  of  the  first  two 
classes . 

InEdmonds  v.Waterman's Company  (1855), 24  L.  J.M.C. 
128,  the  Court  said  that  "a  bylaw  cannot  be  said  to  be  incon- 

(<)  See  Ipswich  Taylors'  case  (1614),  11  Co.  Rep.  53;  Stationers'  Co.  v.  Salis- 
iury  {169i),  Comb.  221,  222 ;  S.  v.  Wood  {\S5o],  5  E.  &  B.  49;  Kmnaird  v. 
Cory  i-  Son,  (1898)  2  Q.  B.  578 ;  Slattery  v.  Naylor,  uH  sup.  In  New  Zealand 
"the  Courts  deal  more  freely  ■with  municipal  bylaws  than  ia  now  done  in  England, 
because  in  the  colony  they  are  not  subject  to  the  checks  and  safeguards  imposed 
by  Eutilish  statute  law :  see  Grater  v.  Montague  (1903),  23  N.  Z.  L.  R.  904. 

(«)  It  was  usual  to  insert  in  statutes  which  give  power  to  make  bylaws  a 
proviso  that  "no  bylaw  shall  be  of  any  effect  if  repugnant  to  the  laws  of 
England."  This  is,  however,  an  unnecessary  precaution,  if  the  above  pro- 
position, as  stated  by  Sir  John  Comyns,  be  part  of  the  common  law  of  the 
land. 

(x)  Unless  the  statute  giving  power  to  make  the  bylaw  incorporates  the 
Summary  Juris4iction  Acts,  or  otherwise  gives  power  to  imprison. 

(y)    Vide  post,  p.  293. 

(z)  These  are  bylaws  whose  validity  depends  on  the  Common  Law  rules  as  to 
the  validity  of  local  customs. 

(ffi)  See  Smith  v.  Butler  (1889),  16  Q.  B.  D.  349,  where  it  was  held  that  a 
borough  corporation  could  make  and  enforce  a  bylaw  under  sect.  48  of  the 
Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  regulating  the  number  of  passengers 
to  be  carried  on  a  tramcar,  even  without  the  assent  of  the  lessee  of  the  tram 
line — i.e.,  although  the  bylaw  might  interfere  with  the  profits  of  the  line. 

u2 
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sistent  with  the  laws  of  this  kingdom  merely  because  it  forbids 
the  doing  of  something  which  might  lawfully  have  been  done 
before,  or  requires  something  to  be  done  which  there  was  no 
previous  obligation  to  do,  otherwise  a  nominal  power  of  making 
bylaws  would  be  utterly  nugatory."]  And  in  Whitev.  Morl&y, 
(1899)  1  Q.  B.  34,  39,  Channell,  J.,insp©aking  of  abylawof 
the  third  class,  said:  "A  bylaw  is  a  local  law,  and  may  be 
supplementary  to  the  general  law;  it  is  not  bad  because  it 
deals  with  something  that  is  not  dealt  with  by  the  general 
law,  but  it  must  not  alter  the  general  law  by  making  thiat 
lawful  which  the  general  law  makes  unlawful,  or  that  unlawful 
which  the  general  law  makes  lawful"  (6). 

[(c)  Bylaws  made  in  pursuance  of  a  statutory  power  must 
not  go  beyond,  nor  be  repugnant  to,  the  enactment  under 
which  they  are  made.]  In  Bossi  v.  Edinburgh  Corporation, 
(1905)  A.  C.  21,  the  question  was  raised  whether  the  civic 
authority  had  power  to  make  regulations  for  the  sale  of  ice 
cream  in  the  form  of  a  licence  purporting  to  give  effect  to 
the  Edinburgh  Corporation  Acts,  1900  (s.  80)  and  1901  (s.57). 
The  statutes  metde  a  licence  necessary  for  the  sale  of  ice  cream,, 
but  the  licence  issued  limited  the  days  and  hours  of  sale.  It 
was  held  that  the  licence  as  drawn  was  ultra  vires.  Lord 
Davey  said  (p.  27):  "Every  restriction  and  every  regula- 
tion such  as  I  find  in  the  Act  of  1900,  repeated  in  the  Pro- 
visional Order  of  1901,  is  of  course  pro  tanto  a  restraint  upon 
the  ordinary  right  of  every  British  subject.  It  is,  in  fact, 
a  restraint  of  trade,  and  I  am  of  opinion  that  although  the- 
Act  and  the  Provisional  Order  in  which  I  find  such  provisions- 
ought  to  be  construed  fairly,  and  ought  to  be  construed  so  as. 
reasonably  to  effect  the  object  which  the  Legislature  may  be 
presumed  to  have  had  in  view,  you  ought  not  by  implication 
to  extend  the  restriction  in  respect  of  that  particular  trade 
further  than  the  Legislature  has  sanctioned,  and  still  less  ought, 
you  to  give  such  a  construction  to  clauses  of  that  description 
as  would  impose  a  restraint  not  only  upon  the  exercise  of  the 
particular  trade  which  is  in  question,  but  also  upon  the  exer- 
cise of  other  trades  which  are  not  in  question"  (c). 

In  SySmey  Municipal  Council  v.  Austral  Freezing  Works,. 
Limited,  (1905)  A.  C.  161,  the  Judicial  Committee  declared' 
ultra  vires  a  b.ylaw  purporting  to  authorise  charges  for  cattle- 
intended  for  slaughter  and  yarded  in  private  yards  and  not: 
in  yards  established  or  licensed  by  the  municipal  authority. 
The  case  turned  on  the  wording  of  the  Sydney  Corporation 
Act,   1879   (43  Vict.   No.  iii).     But  in  Ward  v.  Franklin-. 


{!>)  This  decision  was  approved  in  Thomas  v.  Suiters,  (1900)  1  Ch.  10  (C.  A.). 

(c)   Of.  Spreadborougk  v.  Waleot  (1904),  Queensland  State  Rep.  104,  where  the 
Court  aFserted  its  power  to  inquire  into  the  validity  of  bylaws  made  without, 
statutory  authority  although  they  had  been  confirmed  by  the  proper  authority- 
under  the  statute. 
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(1909),  "W.  N.  200,  a  power  to  make  bylaws  under  the  Weights 
and  Measures  Acts  for  regulating  the  sale  of  coal  has  been 
held  to  empower  the  bylaw  making  authority  to  impose  on 
persons  seeking  to  sell  coal  the  obligation  to  register  their 
names  in  the  office  of  the  county  inspector  of  weights  and 
measures. 

(d)  A  bylaw  is  liable  to  be  declared  void  if  it  is  not  certain  Bylaw  must 
and  positive  in  its  terms,  i.e.,  if  it  does  not  contain  adequate  ''s certain, 
information  as  to  what  it  requires  or  forbids  to  be  done,  so 

that  the  persons  affected  may  be  in  no  doubt  as  to  what  they 
are  required  to  do  or  abstain  from  doing,  and  as  to  the  penalty 
for  non-compliance.  In  8cott  v.  Pilliner,  (1904)  2  K.  B. 
855,  a  county  council  bylaw  was  held  unreasonable  which 
sotight  to  prohibit  the  sale  or  distribution  in  the  streets  or 
public  places  of  papers  devoted  wholly  to  giving  information 
as  to  the  result  of  races,  stesplechases,  and  other  competitions. 
The  Court  held  the  bylaw  too  wide  and  too  uncertain,  as 
reaching  cases  where  the  sale,  &c.  had  nothing  to  do  with  street 
betting  or  nuisance,  and  was  perfectly  innocent  (d) . 

(e)  The  power  to  quash   as   unreasonable  bylaws  made  by  Bylaw  mnst 
oarporations  appears    to    have   arisen,  or   to   have   been   first  be  reasonable, 
authoritatively  declared,  by  15  Hen.  6,  c.  6,  revived  and  con- 
firmed in  1503  by  19  Hen.  7,  o.  7  (e).     The  Act  is  directed 

against  masters,  wardens,  and  fellowships  of  crafts  or  mys- 
teries (i.e.,  mediaeval  trades  unions),  and  rulers  of  guilds  and 
fraternities,  described  in  the  preamble  as  private  bodies  cor- 
porate in  cities,  towns  and  boroughs.  This  power  has  been 
continuously  exercised  with  reference  to  all  bylaws  for  many 
centuries,  and  the  Courts  have  been  active  to  restrain  the  en- 
croachments a;like  of  the  royal  prerogative  and  local  option 
upom  the  general  law  of  the  realm.  And  the  jurisdiction  of  the 
High  Court  to  decide  upon  the  reasonableness  of  bylaws  can 
be  oiusted  only  by  express  enactment  (/) .  But  a  distinction 
is  now  drawn  between  municipal  bylaws  and  bylaws  made  by 
oompanies  which  carry  on  business  for  their  own  profit  (ff) . 

Sect.  23  of  the  Municipal  Corporations  Act,  1882,  empowers  Local 
the  council  of  a  municipal  borough  from  time  to  time  to  make  Government 
such  bylaws  as  to  them   seem    meet  for   the    good   rule  and  ^yl^^s. 
government  of  the  borough,  and  to  appoint  a  penalty  not  ex-  ^^^  *^  '^°*" 
oeeding  51.  for  prevention  and  suppression  of  offences  against 
the  bylaws. 

Such  bylaws  can  only  be  made  in  the  presence  of  at  least 
two-thirds  of  the  council,  and  do  not  come  into  force  till  forty 
days  after  a  copy  under  the  common  seal  has  been  sent  to  a 

(rf)  See  leyton  W.  T).  C.  v.  Chew,  (1907)  2  K.  B.  283 ;  and  Local  Grovemment 
Sncycslopsedia,  tit.  "Bylaws,"  vol.  ii.,p.  170. 

[e)  Unrepealed.     See  1  Eev.  Stat,  (2nd  ed.),  p.  237. 

(/)  Benthamy.  Boyle  (1878),  3  Q.  B.  D.  at  p.  292,  Cockburn,  C.J. 

(^)   Vide  post,  p.  298. 
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Secretary  of  State.  The  bylaws  may  be  disallowed  wholly  or 
in  part  by  Order  in  Council  made  within  the  forty  days  or  such 
longer  time  as  is  fixed  by  the  King  for  postponing  the  opera- 
tion of  the  bylaws  (h) .  Prima  facie  but  not  conclusive  proof 
of  the  making  and  confirmation  of  such  bylaws  and  the  satis- 
faction of  all  conditions  precedent  to  their  being  valid  and 
operative  may  be  given  by  a  copy  under  the  corporate  seal  (i). 
This  power  was  extended  to  county  councils  by  sect.  16  of 

61  &  52  Vict,   the  Local  Government  Act,  1888,  as  to  so  much  of  their  ad- 
"■     ■  ministrative  county  as   does    not    lie  within  the  limits  of  a 

borough,   and  to  the  councils   of  metropolitan  boroughs   by 

62  &.63  Vict.   sect.  5  of  the  London  Government  Act,  1899. 

"■  ^*-  Bylaws  for    the   purpose    of    preventing    and    suppressing 

nuisances  are  made  subject  to  sects.  182 — -187  of  the  Public 

38  &  39  Vict.    Health  Act,  1875,  which  requires  their  sanction  by  the  Local 

c.  56.  Government  Board  and  provides   (sect.   182)  that  they  shall 

not  bo  repugnant  to  the  laws  of  England. 

The  Courts  are  now  averse  to  quashing  bylaws  of  this  kind 
as  unreasonable.  The  tendency  of  judicial  opinion  on  this 
point  is  well  exemplified  by  two  recent  decisions.  In  Slattery 
V.  Naylor  (1888),  13  App.  Cas.  446,  which  turned  on  the 
validity  of  a  bylaw  made  by  a  local  authority  in  New  South 
Wales  for  regulating  interments  in  cemeteries,  the  Judicial 
Committee  said  (p.  453):  "The  jurisdiction  of  testing  by- 
laws by  their  reasonableness  was  originally  applied  in  such 
cases  as  of  those  manorial  bodies  (k),  towns,  or  corporations 
having  inherent  powers  or  general  powers  conferred  by 
charter  of  making  such  laws.  As  new  corporations,  or  other 
local  administrative  bodies  have  arisen,  the  same  jurisdiction 
has  been  exercised  over  them.  But  in  determining  whether 
or  no  a  bylaw  is  reasonable,  it  is  material  to  consider  the  rela- 
tion of  ite  framers  to  the  locality  affected  by  it,  and  the  au- 
thority by  which  it  is  sanctioned.  .  .  .  Every  precaution  has 
been  taken  by  the  Legislature  to;  ensure:  (1)  That  the  council 
shall  represent  the  feelings  and  interests  of  the  community 
for  which  it  makes  laws.  (2)  That  if  it  is  mistaken,  its  com- 
position may  promptly  be  altered.  (3)  That  its  bylaws  shall 
be  under  the  control  of  the  supreme  executive  authority.  And 
(4)  that  ample  opportunity  shall  be  given  to  criticise  them 
in  either  House  of  Parliament.  Their  lordships  feel  strong 
reluctance  to  question  the  reasonable  character  of  bylaws 
made  under  such  circumstances,  and  doubt  whether  they  ought 
to  be  set  aside  as  unreasonable  by  a  court  of  law,  unless  it  be 
in  isome  very  extreme  case." 

The  views  above  expressed  were  accepted  as  to  England  in 

(A)  Mantle  v.  Jordan,  (1897)  1  Q.  B.  248. 
(i)  Rolimm  v.  Gregory,  (1906)  1  K.  B.  634. 

(h)  Manorial  bylaws  rest  on  custom,  and  could  always  be  rejected  as  un- 
reasonable. 
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Kruse  v.  Johnson,  (1898)  2  Q.  B.  91  (I),  where  a  question 
was  raised  as  to  the  validity  of  a  bylaw  regulating  street  music 
made  by  a  County  Council,  assuming  to  act  under  sect.  16 
of  the  Local  Government  Act,  ,1888.  In  that  case  Russell,  5i  &  6j  Viot. 
C.J.,  said  (p.  96):  "A  bylaw  of  the  class  we  are  here  con-  '•  *^- 
sidering  I  take  to  be  an  ordinance  affecting  the  public,  or 
some  portion  of  the  public,  imposed  by  some  authority  clothed 
with  statutory  powers,  ordering  something  to  be  done  or  not 
to  be  done,  and  accompanied  by  some  sanction  or  penalty  for 
its  non-observance.  It  necessarily  involves  restriction  of 
liberty  of  action  by  persons  who  come  under  its  operation  as 
to  acts  which,  but  for  the  bylaw,  they  would,  be  fre«  to  do  or 
not  to  do  as  they  pleased.  Further,  it  involves  this  conse- 
quence, that  if  validly  made  it  has  the  force  of  law  within 
the  sphere  of  its  legitimate  operation."  He  added  (p.  99); 
"When  the  Court  is  called  upon  to  consider  the  bylaws  of 
public  representative  bodies  clothed  with  the  ample  authority 
which  I  have  described,  accompanied  by  the  checks  and  safe- 
guards which  I  have  mentioned,  I  think  the  consideration  of 
such  bylaws  ought  to  be  approached  from  a  different  stand- 
point. They  ought  to  be  supported  if  possible.  They  ought 
to  be,  as  has  been  said,  '  benevolently  interpreted,'  and  credit 
ought  to  be  given  to  those  who  have  to  administer  them  that 
they  will  be  reasonably  administered."  But  he  said  further 
(p.  99)  (m),  that  there  may  be  "cases  in  which  it  would  be 
the  duty  of  the  Court  to  condemn  bylaAvs  made  under  such 
authority  as  these  were  made  (by  a  County  Council)  as  invalid  • 
because  unreasonable.  But  unreasonable  in  what  sense?  If, 
for  instance,  they  were  found  to  be  partial  and  unequal  in  their 
operation  as  between  different  classes;  if  they  were  manifestly 
unjust;  if  they  involved  such  oppressive  or  gratuitous  inter- 
ference with  the  rights  of  those  subject  to  them  as  could  find 
no  justification  in  the  minds  of  reasonable  men,  the  Court 
might  well  say,  '  Parliament  never  intended  to  give  authority 
to  make  such  rules;  they  are  unreasonable  and  ultra  vires.' 
But  it  is  in  this  sense,  and  in  this  sense  only,  as  I  conceive, 
that  the  question  of  reasonableness  or  unreasonableness  can 
properly  be  regarded  (n) .  A  bylaw  is  not  unreasonable 
merely  because  particular  judges  may  think  that  it  goes  farther 
than  is  prudent  or  necessary  or  convenient,  or  because  it  is 

{l)  In  that  case  most  of  the  earlier  authorities  are  collected ;  see  also  Thomas  v. 
Sutlers.  (1900)  1  Ch.  10  ;  69  L.  J.  Ch.  27  ;  MantU  v.  Jordan,  (1897)  1  Q.  B.  248. 

(m)  The  contrary  view  was  well  expressed  by  Mathew,  J.,  in  the  same  case  at 
p.  107,  and  his  views  are  supported  by  many  prior  decisions.  The  decision  of 
the  majority  has  been  described  as  a  new  departure  in  the  interpretation  of 
bylaws  :  Williams  v.  Weston-super-Mare  TJ.  D.  C.  (1908),  72  J.  P.  55,  S6,. 
Channell,  J. 

(»)  Sect.  16  of  the  Local  Government  Act,  1888,  and  sect.  23  of  the  Municipal 
Corporations  Act,  1882  ;  and  as  to  safeguards,  sect.  187  of  the  Public  Health 
Act,  1875. 
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not  accompanied  by  an  exception  which  some  judges  may 
think  ought  to  be  there"  (o). 

The  decision  in  Kruse  v.  Johnson  has  been  explained  by 
Channell,  J.,  in  White  v.  Morley,  (1899)  1  Q.  B.  33,  39,  by 
saying  that  when  a  thing  is  oi  such  a  character  that  it  can  be 
a  nuisance,  it  is  to  rest  with  the  local  authority  to  say  whether 
it  shall  be  considered  a  nuisance  in  the  particular  locality  for 
which  they  have  power  to  make  bylaws.  The  Court  can  say 
whether  it  is  reasonably  possible  for  the  prohibited  act  or  thing 
to  be  a  nuisance,  but  cannot  say  whether  it  should  or  should 
not  be  forbidden  in  the  particular  locality.  And  in  Salt  v. 
Scott  Rail,  (1903)  2  K.  B.  245,  249,  the  same  learned  judge 
said:  "The  Court  does  not  now  readily  interfere  to  set  aside 
as  unreasonable  and  void  bylaws  which  a  local  authority  has 
deliberately  adopted,  for  it  recognises  that  the  local  authority 
is  itself  the  best  judge  as  to  whether  a  particular  bylaw  is 
required  in  its  district  or  not."  When  considering  whether  a 
bylaw  is  reasonable  or  not,  the  Courts  need  a  strong  case  to  be 
made  out  against  it,  and  decline  to  determine  whether  it  would 
have  been  wiser  or  more  prudent  to  make  the  bylaw  less  abso- 
lute, nor  will  they  hold  that  it  is  unreasonable  because  con- 
siderations which  the  Court  would  itself  have  regarded  in 
framing  such  a  bylaw  have  been  overlooked  or  rejected  by 
its  f  ramers  {p) . 

The  result  of  these  decisions  is  to  place  bylaws  for  "  good 
rule  and  government"  made  under  sect.  23  of  the  Municipal 
**'^  *"  ^'°*'  Corporations  Act,  1882,  as  extended  by  subsequent  enact- 
ments to  counties  and  to  metropolitan  boroughs,  in  a  some- 
what different  position  from  bylaws  under  most  other  statutes. 

Bylaws  made  under  the  Public  Health  Acts  and  under  Acts 
as  to  streets  and  buildings  seem  to  be  now  treated  as  in  the 
same  position  as  bylaws  under  the  Act  last  cited  (q),  as  have 
bylaws  made  by  Conservators  of  Fisheries  (r) .  A  local  au- 
thority, in  making  bylaws  under  the  Public  Health  Acts,  is 
entitled  to  look  ahead  and  frame  them  so  as  to  meet  cases  not 

(o)  Lord  Kiissell,  C.  J. ,  also  said  (p.  99)  that  the  decided  cases  show  a  wide  diver- 
sity of  JTidioial  opinion,  and  no  principle  or  definite  standard  of  uniEasonableness. 
The-view  of  Cookbum,  C.J.,  in  Jiailei/  v.  Williamson  (1872),  L.  E.  8  Q.  B.  118, 
that  if  a  rule  is  made  within  the  scope  of  the  authority  given  the  Courts  cannot 
inquire  into  its  reasonablenecs  was  not  accepted  in  Kruse  v.  Johnson  (see  p.  99) 
as  absolutely  excluding  inquiry  into  reasonableness.  But  Bailey  v.  Williamson 
may  perhaps  be  explained  as  applying  to  regulations  made  under  statutes  as 
distinct  from  what  are  usually  and  more  accurately  described  as  bylaws. 

(p)  See  Slattery  v.  Naylor  (1888),  13  App.  Oas.  446,  452.  In  Beap  v.  Burnley 
Union  (1884),  12  Q.  B.  D.  617,  618,  Coleridge,  C.J.,  said:  "It  is  impossible  to 
attempt  to  lay  down  what,  under  all  the  circumstances,  would  be  a  reasonable 
bylaw,  but  it  seems  to  me  to  be  unreasonable  to  say  that  in  country  districts,  in 
the  present  state  of  things,  nobody  shall  keep  a  pig  within  fifty  feet  of  his 
dwelling-house." 

{q)  Simmons  v.  Mailing  B.  D.  C,  (1897)  2  Q.  B.  433. 

(i-)  Clayton  v.  Fearse,  (1904)  1  K.  B.  424,  427. 
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within  the  present  necessities  of  the  neighbourhood  (s) .  The 
Courts  have  not  wholly  ceeised  to  exercise  their  power  of  de- 
claring such  bylaws  unreasonable. 

In  Salt  V.  Scott  Hall,  (1903)  2  K.  B.  245,  the  absence  |of 
any  discretionary  or  dispensing  power  to  I'elax  the  operation 
of  bylaws  in  cases  to  which  they  technically  applied  Avas  held 
no  ground  for  declaring  them  unreasonable,  especially  in  view 
of  the  powers  of  justices  to  deal  with  such  a  case  under  sect:  16 
of  the  Summary  Jurisdiction    Act,   1879.      And  in  Leyton  42  &  43  Viet 
U.  D.  C.  V.  Chew,  (1907)  2  K.  B.  283,  it  was  held  that  it  was  o-.^^- 
no  ground  for  quashing  a  bylaw  as  to  the  use  of  s  ai tablei 
materials  in  constructing  new  streets  that  no  opportunity  was 
given  to  object  or  take  the  opinion  of  an  independent  tribunal 
as  to  the  suitability  of  the  materials  or  the  reasonableness  of 
the  requirement.     But  bylaws  by  local  authorities  under  the 
Weights  and   Measures  Act,  1878,  have  been  quashed  as  un-  4l&42Viot. 
reasonable  (i).     In  Nokes  v.  Islington  Corporation,  (1904)  1  "■  *^' 
E.  B.  610,  and  in  Stiles  v.  Galmski,  (1904)  1  K.  B.  615, 
bylaws  made  under  sect.  94  of  the  Public  Health  (London)  54  &  55  Vict. 
Act,  1891,  were  held  to  be  unreasonable  because  they   con-  "•  7^- 
tained   no  provision  for  giving  notice   of  the  requirements 
of  the  sanitary  authority  before  proceedings  could  be  taken 
for   breach   of  the  bylaws  (m);     and   in  Arlidge   v.    Isling- 
ton Corporation,   (1909)  2  K.   B.   127,  an  amended   bylaw 
under  this  section  providing  that  the  landlord  should  not  be 
liable  to  proceedings  except    after    notice    and    default   was 
quashed  as  unreasonable,  since  it  applied  to  landlords  who  had 
no  right  of  entry  to  oomply  with  the  notice  (a;),  and  in  two  Cases 
bylaws  made  under  local  Acts  authorising  regulatiofi  of  selling 
or  hawking  on  the  seashore  have  been  quashed  for  making  the 
right  to  sell  conditional  on  compliance  with  a  notice  requiring 
a  weekly  payment  by    hawkers    to  the   local   authority  {y) . 
But  a  bylaw  as  to  the  erection  of  structures  on  a  foreshore  has 
been  held  not  to  be  made  unreasonable  by  containing  a  dis- 
pensing clause. 

Powers  to  regulate  a  given  subject-matter  by  municipal  by- 
laws involves  powers  to  prohibit  absolutely  or  conditionally  {z) 
upon  reasonable  conditions  (a) ' 

(<)  Att.-Gm.  V.  (iibb,  (1909)  2  Ch.  285,  Parker,  J. 

{t)  Alty  V.  Farrell,  (1896)  1  Q.  B.  636  ;  but  cf.  Kent  County  Council  v.  Eum- 
phreys.  (1895)  2  Q.  B.  903. 

(»)  The  most  recent  collection  of  bylaw  cases  is  in  the  EncyclopsSdia  of  Local 
Government  Law,  vol.  2,  tit.  "  Bylaw." 

[x)  This  objection  is  removed  by  sect.  16  of  the  Housing  and  Town  Planning 
Act.  1909  (9  Edw.  7.  u.  44). 

(«)  Parker  v.  Bournemouth  Corporation  (1902),  66  J.  P.  440  ;  Moorman  v.  Tordoff 
(1908),  72  J.  P.  142. 

(z)  WUliamg  V.  Wealon- super- Mare  U.  D.  C.  (1908),  72  J.  P.  5t :  followed  in 
Williams  v.  Weston-super-Mare  TX.  D.  C.  (1909),  74  J.  P.  62 ;  (1910),  74  J.  P. 
370  (C.  A.). 

(a)  See  Munro  v.  Watson  (1887),  51  J.  P.  660  ;  Gray  v.  Sylvester  (1897),  61 
J.  P.  807  (hawking)  ;  Eossi  v.  Edinburgh  Corporatiim.  (1906)  A.  C.  21  {ante,  p.  292). 
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Bylaws  of  ''  Ths  great  majority  of  cases  in  which  the  question  of  by- 

oompanies,  jj^^g  j^g^g  been  discussed  are  not  cases  of  bylaws  of  bodies  of 
'  '  a  public  representative  character  entrusted  by  Parliament  with 
delegated  authority,  but  are  for  the  most  part  cases  of  rail- 
way companies,  dock  companies  (6),  and  other  like  companies 
carrying  on  business  for  their  own  profit,  although  inciden- 
tally for  the  advantage  of  the  public.  In  this  class  of  case 
it  is  right  that  the  Courts  should  jealously  watch  the  exercise 
of  these  powers  and  guard  against  their  unnecessary  or  un- 
reasonable exercise  to  the  public  disadvantage  "  (c) . 

(ii)  There  have  been  numerous  decisions  with  reference  to 
8  &  9  Vict.  railway  bylaws  made  under  sect.  109  of  the  Railway  .Clauses 
"■  ^*'-  .Consolidation  Act,  1845,  which  enacts  that  "  For  better  en- 

forcing all  or  any  of  such  regulations  (under  isect.  108),  it 
shall  be  lawful  for  the  company,  subject  to  the  provisions  of 
3  &  4  Vict.  the  Railway  Regulation  Act,  1840,  to  make  bylaws,  and  from 
^^'  time  to  time  to  repeal  and  alter  such  bylaws  and  make  others, 

provided  that  such  bylaws  be  not  repugnant  to  the  laws 
of  that  part  of  the  United  Kingdom  where  the  same  are 
to  have  effect,  or  to  the  provisions  of  this  or  the  special  Act." 

[In  Dearden  v.  Townsend  (1865),  L.  R.  1  Q.  B.  10,  it  ap- 
peared that  a  railway  company  were  authorised  by  their  special 
Act  to  make  bylaws  in  order  to  carry  out  the  provisions  of  the 
Act.  One  of  these  provisions  was  that  it  was  an  offence  for  any- 
one to  travel  without  having  paid  his  fare  "  with  intent  to  evade 
payment  of  it."  The  company  made  a  bylaw  that  "  any 
passenger  not  producing  his  ticket"  when  required  to  do  so 
"will  be  required  to  pay  the  fare  from  the  place  whence  the 
train  originally  started."  A  passenger,  who  had  intended  only 
to  travel  from  a  certain  station  and  back,  went  farther  on  owing 
to  accidental  circumstances,  and  not  "  with  intent  to  evade  pay- 
ment of  his  fare."  The  company,  however,  insisted  that  under 
their  bylaw  the  passenger  was  bound  to  pay  for  the  whole 
distance  the  train  had  travelled.  But  it  was  held  otherwise. 
"The  statute,"  said  Cockburn,  C.J.,  "expressly  provides  for 
the  case  of  persons  intending  to  evade  the  payment  of  their 
fares,  making  that  fraudulent  intention  the  gist  and  essential 
ingredient  of  the  offence.  Then  sect.  109  authorises  the  com- 
pany to  make  bylaws  not  repugnant  to  the  provisions  of  the 
statute.  Therefore,  if  the  company  thus  alone  authorised  to 
make  bylaws  were  by  a  bylaw  to  constitute  the  same  facts 
an  offence,  striking  out  the  ingredient  of  intention  to  defraud, 
they  would  be  altering  the  enactment  of  the  statute  and  legis- 
lating in  a  sense  repugnant  to  its  provisions  "  (d).]    By  sect.  5 

(b)  Dick  V.  Badart  (1883),  10  Q.  B.  D.  387  ;  Londonderry  Harbour  Commis- 
sioners \.  Londonderry  Bridge  Commissioners  (1894),  2  Ir.  Hep.  384. 

(«)  Krusev.  Johnson,  (1898)  2  Q.  B.  91,  99,  Lord  Russell,  C..T. 

{d)  See  also  Wall  v.  JV.a;c«  (1875),  L.  E.  10  Q.  B.  161,  Quain,  J.;  11.  v. 
Lmdie  (1863),  23  L.  J.  Q.  B.   345,  Willes,  J.  ;    Bentham  v.  SoyU  (1878),   3 
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of  the  Regulation  of  Raih\ays  Act,  1889,  certain  diiEoulties  32  &  53  Vict, 
created  by  the  above  decision  and  those  cited  in  the  note  {d),  "■  ^^■ 
infra,  were  removed,  but  that  statute  does  not  in  .any  way 
extend   the   powers   of  railway   companies   to   frame   bylaws 
imposing  penalties  with    respect    to  tickets  in    the  absence 
of  any  intent  to  defraud  (e) . 

Bylaws  made  under  the  Tramways  Act,  1870,  appear  not  to  33  &  34  Vict, 
be  rendered  invalid  or  unreasonable  by  omission  to  make  intent  ''■  ^^■ 
to  defraud  (/)  an  ingredient  in  offences  thereby  created,  or  to 
include  the  words  "  so  as  to  be  a  nuisance  or  annoyance  to 
others"  (g). 

In  the  case  of  societies  formed  and  registered  under  Acts  of  Rules  of 
Parliament,  statutory  provisions  are  usually  made  for  the  sub-  f™"Jy>  &o. 

SOClGiilGB 

mission  of  their  rules  and  bylaws  to  the  registrar  of  friendly 
societies,  or  some  other  public  officer  or  department,  for  sanc- 
tion. Such  rules  differ  from  ordinary  bylaws  in  being  the 
basis  of  the  terms  of  membership  of  a  particular  society,  and 
not  being  a  local  law.  They  resemble  the  articles  and  regu- 
lations of  a  limited  company  as  to  its  internal  management, 
and  may  be  treated  as  ultra  vires  on  the  same  principle  (h), 
i.e.,  their  validity  or  invalidity  depends  on  observance  of  the 
statutory  directions  as.  to  the  mode  of  passing,  registering, 
and  obtaining  sanction,  and  on  the  question  whether  their 
ooiubents  are  in  accordance  with  the  powers  of  internal  legis- 
lation given  by  the  statute.  Thus  a  rule  of  a  trade  union 
providing  for  application  of  part  of  the  members'  contribu- 
tions to  pay  members  of  Parliament  pledged  to  the  policy  of 
the  labour  party  has  been  held  invalid  (i) .  Such  rules  maj- 
also  be  illegal  as  being  in  restraint  of  trade  (Jc) .  But  the 
certificate  of  the  sanctioning  officer  is  not  conclusive  in  favour 
of  the  validity  of  a  rule  plainly  ultra  vires  (I). 

(e)  There  is    some    difference    of    judicial    opinion   as    to  Severability 
whether  a  bylaw  is  severable  or  divisible.    In  Clark  v.  Denton  °^^y^^^''- 
(1830),  1  B.  &  Ad.  92,  95,  Bayley,  J.,  said  that  a  bylaw  if 

Q.  B.  D.  289  ;  Z.B.^  S.  C.  S.  v.  Watson  (1878),  3  C.  P.  D.  429  ;  4  0.  P.  D. 
118  ;  Saunders  v.  S.  E.  R.  (1880),  5  Q.  B.  D.  463,  Cockburn,  C.J. ;  Dyson  v. 
L.  ^  N.  W.  M.  (1881),  7  Q.  B.  D.  32. 

(e)  Huffam  v.  N.  Staffordshire  Sail.  Co.,  (1894)  2  Q.  B.  821. 

(/)  Sanks  v.  Bridgman,  (1896)  1  Q.  B.  253  ;  Lowe  v.  f'olp,  (1896)  1  Q.  B. 
256. 

(g)  Gentel  v.  Jtapps,  (1902)  1  K.  B.  160. 

(A)  See  Murray/  v.  Scott  (1884),  9  App.  Cas.  519  ;  Be  Sunderland  36th  Universal 
Buildmg  Society  (1890),  24  Q.  B.  D.  394  ;  Sixth  West  Kent  Mutual  Building 
Society  v.  Shore,  (1899)  2  Ch.  64,  n.  :  Same  v.  Hills,  (1899)  2  Ch.  60 ;  Slroh- 
menger  v.  Finsbury  Permanent,  S;c.  Building  Society,  (1897)  2  Ch.  469. 

(i)  Amalgamated  Society  of  Railway  Servants  v.  Osborne,  (1910)  A.  C.  87. 

\k)  Swaine  v.  Wilson  (1890),  24  Q.  B.  D.  252 ;  Chamberlain's  Wharf,  Ltd.  v. 
Smith,  (1900)  2  Ch.  605  (C.  A.) ;  Howden  v.  Yorkshire  Miners'  Association,  (1903) 
1  K.  B.  308 ;  Russell  v.  Amalgwmated  Society  of  Carpenters  and  Joiners,  (1910)  1 
K.  B.  S06. 

(i)  Laing  v.  Reed  (1869),  b  Ch.  App.  4,  5,  Lord  Hathcrley,  L.C. ;-  Cullcrne  v. 
London,  $e.  Building  Society  (1890),  25  Q.  B.  D.  485  (C.  A.). 
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severable  can  be  good  in  part  and  bad  in  part  (to)  ;  and  in 
Dijsm  V.  L.  d  N.  W.  Rail.  Co.  (1881),  7  Q.  B.  D.  32, 
Lindley  and  Mathew,  J  J.,  treated  the  bylaw  there  in  ques- 
tion as  severable.  In  Saunders  v.  South-Eastern  Rail.  Co. 
(1880),  5  Q.  B.  D.  456,  463,  Cockburn,  C. J.,  said:  "Not 
only  is  it  essential  to  the  validity  of  a  bylaw  that  it  be  reason- 
able, but  also  that  a  bylaw  being  entire,  if  it  be  unreasonable 
in  any  particular,  shall  be  void  for  the  whole."  But  in  Strick- 
land V.  Hayes,  (1896)  1  Q.  B.  290,  292,  Lindley,  L. J., said: 
"  There  is  plenty  of  authority  for  saying  that  if  a  bylaw  can 
be  'divided,  one  part  may  be  rejected  as  bad  while  the  rest 
may  be  held  to  be  good"  (n).  When  breach  of  a  bylaw  is 
punishable  as  an  offence,  it  is  difficult  to  divide  the  bylaw  so 
as  to  leave  the  valid  and  quash  the  invalid  portion,  but  there 
seems  no  insuperable  obstacle  to  doing  so  in  a  proper  case. 
Enforcement  The  question  sometimes  arises  whether  bylaws  imposing 
of  bylawB.  penalties  are  enforceable  by  private  persons  or  only  by  the 
bylaw  making  authority.  Such  question  must  be  answered  in 
each  case  by  regard  to  the  terms  and  scope  of  the  statute  au- 
thorising the  making  and  enforcement  of  the  bylaws  (o) . 
UnlesH  the  express  words  or  clear  intent  of  the  statute  limit 
the  right  to  prosecute,  the  ordinary  rule  applies  that  any  person 
may  take  proceedings  to  I'ecover  a  penalty  for  breach  of  the 
law  (p) . 

(m)  See  R.  v.  Mayor,  fc.  of  Fmersham  (1.799),  8  T.  R.  359. 

(«)  This  ease  has  been  doubted  and  distinguished  on  points  not  affecting  the 
dictum  above  quoted :  see  Burnett  v.  Berry,  (1896)  1  Q.  B.  641  ;  Thomas  t, 
Sulteis,  (1900)  1  Ch.  10,  14,  Lindley,  L.J. ;  Gentel  v.  Sapps,  (1902)  1  K.  B.  160, 
163,  Lord  Alverstone,  C.J. 

(o)  As  to  statutes,  see  S.  v.  CiMtt  (1889),  22  Q.  B.  D.  622,  on  the  Sea 
Fisheries  Act,  1883  (46  &  47  Vict.  c.  27),  as.  4,  11 ;  iJ.  v.  Lovibond  (1871),  24 
L.  T.  (N.  S.)  367  ;  Serring  v.  Mayor,  ^c.  oj  Stockton  (1877),  31  J.  P.  420. 

{p)  M.  V.  Stewart,  (1896)  1  K.  B.  300,  303,  Kay,  L  J.  ;  and  see  (?»««■««  v. 
Morgan  (1859),- 28  L.  J.  M.  C.  208 ;  Cole  v.  Coulter  (I860),  29  L.  J.  M.  C.  125  ; 
Back  V.  Holmes  (1888),  57  L.  J.  M.  C.  37;  Walker  v.  Laxton  (1894),  70  L.  T. 
(N.  S.)  690  ;  Badcoik  v.  Sunkey  (1890),  54  J.  P.  564  ;  Crabtree  v.  Bulman  (1896), 
«0  J.  P.  489  ;  Jobson  v.  Henderson  (1900),  64  P.  P.  245. 
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Unless  the  remedies  are 
inconsistent       .        .  307 

(b)  New  statutory  penalty 

cumulative  if  offence 
previously  punishable 
at  common  law  .  .  308 
In  absence  of  specific 
statutory  remedy, 
common  law  or  equit- 
able remedies  avail- 
able to  enforce  sta- 
tutes .         .         .         .308 

(c)  Common  law  incidents 

attach  in  certain  cases 
to  corporations  created 
by  statute  .         .         .309 


1.  References  to  the  common  law  in  this  chapter  must  be  Present 
taken  as  also  applying  to  equity,  inasmuch  as  the  fusion  of  the  '"el^.t'oi's  of 
Courts  of  law  and  equity,  and  the  provision  that  equity  is  to  and  equity, 
be  administered  in  preference  to  law  where  their  rules  con- 
flict (a),  united  common  law  and  equity  as  two   branches  of 
the  lex  non  seripta. 

A.  statute  may  extend  the  common  law  to  cases  which  it  did 
not  cover,  or  may  restrict  or  exclude  its  operation  as  to  cases 
which  it  did  cover,  or  may  merge  it  wholly  in  the  statute  law, 
e.g.,  by  codification. 

It  is  often  important  to  ascertain  whether  a  statute    has  Case-law  and 
altered  or  affected  law  or  equity  as  declared  by  the  judges  (&).  statute  law. 
Thus,  in  Moore  v.  Knight,  (1891)  1  Ch.  647,  Stirling,  J., 
had  to  determine  whether  the  decision  in  Blair  v.  Bromley 
(1848),  2  Ph.  354;    5  Hare,  542,  was  affected  by  sect.  8  o£ 
the  Trustee  Act,  1888,  which  extended  the  Statutes  of  Limita-  gi  &  52  vict. 
tions  to  certain  breaches  of  trust.  "■  59. 

(a)  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25, 
sub-s.  II. 

[h)  But  see  hereon  JBan/e  of  England  v.  Yagliano,  (1891)  A.  C.  107,  144,  Lord 
Herschell. 
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Where  com-  In  case  of  conflict  case-law  must  of  course  yield  to  statute 
monlawand  j^^  Many  enactments  are  aimed  at  particular  judicial  de- 
ffi^the^attex  cisions,  either  declaring  them  to  have  been  erroneous,  or 
prevails.  altering  the  law  as  laid  down  in  them.    And  it  is  a  matter  of 

every-day  occurrence  for  the  Courts  to  consider  whether  the 
wording  of  an  enactment  shows  an  intent  to  get  fid  of  some 
rule  of  case-law  (c).  Thus,  in  Hundley  v.  Handley,  (1891) 
22  &  23  Vict.  p.  124,  127,  Lindley,  L.  J.,  said:  Sect.  35  of  the  Matrimonial. 
Causes  Act,  1859  "enacts  that  the  Court  may  make  such  pro- 
vision as  it  may  deem  just  and  proper  with  respect  to  the  cus- 
tody, maintenance,  and  education  of  the  children  the  marriage 
of  whose  parents  is  the  subject  of  the  suit.  The  language 
is  express  and  unmistakable,  and  clearly  gives  to  the  judge 
of  the  Divorce  Court  a  wide  discretion  as  to  the  custody  of 
the  children,  though  not  a  discretion  which  cannot  be  the  sub- 
ject of  an  appeal.  This  discretion,  in  my  opinion,  overrules 
both  the  common  law  rules  and  the  Chancery  rules  as  to  the 
custody  of  children  which  were  in  force  when  the  Act  was 
passed.  The  judge  is  not  bound  to  follow  any  of  these  rules, 
though  he  will  have  regard  to  them  in  exercising  his  discretion; 
but  he  will  be  mainly  guided  by  the  particular  circumstances 
of  the  case  before  him." 

In  Greville  v.  Parker,  (1910)  A.  C.  335,  in  .construing 
sects.  93,  94  of  the  New  Zealand  Property  Act,  1908,  the 
Judicial  Committee  said,  in  view  of  the  admitted  state  of  the 
law  on  this  subject  (relief  against  forfeiture  for  failure  to 
fulfil  a  wondition  precedent),  both  at  home  and  in  New  Zealand 
up  to  that  date  (1908),  "one  would  expect  to  find  clear  words 
used  by  the  Legislature  if  it  was  intended  to  confer  relief  of 
so  novel  a  character  on  persons  not  specially  meritorious." 

["  The  common  law  has  no  controler  in  any  part  of  it  but 
the  High  Court  of  Parliament,  and  if  it  be  not  abrogated  or 
altered  by  Parliament  it  remains  still"  (it?).  If  it  is  clear 
that  it  was  the  intention  of  the  Legislature,  in  passing  a  new 
statute,  to  abrogate  the  previous  common  law  on  the  subject, 
the  common  law  must  give  way  and  the  statute  must  pre- 
vail (e) ;  but  there  is  no  presumption  that  a  statute  is  intended 
to  override  the  common  law,  and  if,  as  Coleridge,  J.,  said  in 
R.  V.  Scott  (1856),  25  L.  J.M.C.  133,  there  is  "a  seeming 
confiict  between  the  common  law  and  the  provisions  ,of  a 
statute,"  it  is  not  right  to  begin  "by  assuming  at  once  that 

(c)  S.ff.,  the  Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  and  see 
Jiurge  v.  J«hk}/  ^  Smith,  Ltd.,  (1900)  1  Q.  B.  744  (C.  A.)  ;  Siiele  v.  M'Kinlay 
(1880),  3  App.  Cas.  754. 

(d)  1  Co.  Inat.  115*. 

(«)  The  dictum  of  Coke  that  an  Act  of  Parliament  cnnnot  overrule  the  prin- 
ciples of  the  common  law  is  not  now  accepted.  See  Maine,  Hist.  Early  Inst, 
p.  381;  Dicey,  Law  of  Constitution  (7th  ed.),  39,  59,  n. ;  and  as  to  colonial 
laws,  28  &  29  Vict.  u.  63,  post,  Part  II.  oh.  ix. 
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there  is  a  real  conflict  and  sacrificing  the  common  law;  "  we 
ought  rather  to  proceed  in  the  first  place  "  by  carefully  ex- 
amining whether  the  two  may  not  be  reconciled,  and  full  effect 
given  to  both"(/).  "It  is  a  sound  rule,"  said  Byles,  J., 
in  B.  V.  Morris  (1867),  L.  R.  1  C.  C.  R.  90,  at  p.95,  "to 
construe  a  statute  in  conformity  with  the  common  law  rather 
than  against  it,  except  where  and  so  far  as  the  statute  is 
plainly  intended  to  alter  the  course  of  the  common  law."  37 
Hen.  8,  c.  12,  enacted  that  "the  citizens  and  inhabitants  pf 
London  should  pay  tithes  yearly."  In  an  action  brought 
against  the  Dean  of  St.  Paul's  for  non-payment  of  tithes, 
it  was  argued  that,  being  an  ecclesiastical  person,  he  was  ex- 
einpt  from  paying  tithes  in  accordance  with  the  common  law 
maxim,  Ecclesia  ecclesice  decimas  solvere  non  debet.  It  was 
held,  however,  that  as  there  was  an  express  Act  of  Parlia- 
ment charging  every  house  generally  in  the  parish,  except 
certain  houses  which  are  expressly  exempted  .  .  .  therefore, 
the  Act  of  Parliament  not  having  expressly  discharged  him, 
the  Dean  was  liable  .  .  .  because  the  maxim  was  contra- 
vened by  the  express  words  of  an  Act  of  Parliament  (g)  .J 
As  a  general  proposition  of  common  law  the  sheriff  is 
entitled  to  poundage  on  money  obtained  by  the  execution 
creditor  by  operation  of  law,  whether  by  sale  of  the  goods 
of  the  judgment  debtor,  or  by  being  paid  out.  By  sect.  46 
of  the  Bankruptcy  Act,  1883,  "the  costs  of  the  execution"  46  &  47  Vict. 
are  made  a  charge  on  any  property  delivered  over  to  the  **■  ^^- 
official  receiver  in  bankruptcy  under  the  section.  In  Re  Lud- 
more  (1884),  13  Q.  B.  D.  415,  417,  Cave,  J.,  held  that  the 
expression  "  costs  of  the  execution "  must  be  governed  and 
construed  by  the  general  rule  above  stated,  and  that  conse- 
quently the  sheriff  was  not  entitled  to  poundage  unless  he  had 
sold  the  goods  seized  or  had  been  paid  out  before  the  inter- 
vention of  the  official  receiver. 

[There  is  a  very  lengthy  and  learned  discussion  in  Coke 
upon  Littleton  by  Hargrave  and  Butler,  115  a,  note  (15),  ed. 
1832,  as  to  the  effect  of  a  statute  upon  a  custom,  leading  to 
the  conclusion  that  a  statute  which  is  in  the  affirmative  does 
not  take  away  a  custom;  but  it  seems  doubtful  whether  even 
a  statute  expressed  in  negative  language  can  do  so  if  it  is 
merely  declaratory  of  the  existing  law  {h) .] 

(/)  As  to  construotion  of  a  statute  conferring  a  right,  see  Morris  ^  Bastert  v. 
Loughborough  Corporation,  (1"908)  I  K.  B.  20.'i  (C.  A.),  and  ante,  p.  264. 
ig)  [Warden  of  St.  PauVs  v.  Dean  of  St.  Paul's  fl817),  4  Price,  65.] 
{h)  [As  to  this,  see  Mayor  of  London  v.  Oatford  (1677),  2  Mod.  39 ;  U.  v. 
P\igh  (1779),.!  Dougl.  188;  and  P.  v.  Chart  (18:0),  L.  E,.  1  C.  C.  R.  237,  240, 
as  to  the  effect  of  affirmatiye  words  in  a  statute  upon  a  liability  which  has 
immemoriallv  existed.  A  local  custom  cannot  be  set  up  against  a  statute  ;  thus, 
a  custom  in  Sontharapton  that  every  pound  of  butter  should  weijfh  18  ounces 
wai  held  bad,  as  being  contrary  to  14  Chas.  2,  c.  26  :  A^ohle  v.  Durell  (1789), 
3  T.  R.  271.     See  also  Truscott  v.  Merchant  Taylors'  Co.  (1856),  11  Ex.  855,  863.] 
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Ill  New  Windsor  Corporation  v.  Taylor,  (1899)  A.  C.  41, 
49,  Lord  Davey  said:  "  I  hold  it  to  be  an  indisputable  propo- 
sition of  law  that  where  an  Act  of  Parliament  has,  according  to 
its  true  construction,  to  use  the  language  of  Littledale,  J.  (i), 
'embraced  and  confirmed'  a  right  which  had  previously  existed 
by  custom  or  prescription,  that  right  becomes  thenceforward  a 
statutory  right,  and  that  the  lower  title  by  custom  or  prescrip- 
tion is  merged  in  and  extinguished  by  the  higher  title  derived 
from  the  Act  of  Parliament"  (;).  This  doctrine  also  applies 
to  a  franchise  or  charter  created  by  grant  from  the  Crown. 
The  result  of  the  doctrine  is  that  the  repeal  of  the  statute 
dealing  with  a  right  previously  existing  by  custom,  charter, 
prescription,  or  franchise  does  not  revive  the  old  right  as  it 
stood  before  the  repealed  statute  was  passed,  unless  an  intention 
to  do  so  is  clearly  indicated.  Where  the  statute  which  super- 
seded the  franchise  was  of  a  temporary  character,  it  seems 
uncertain  whether  on  the  lapse  of  the  statute  the  old  right 
would  revive  (fc) . 

Where  the  Legislature  directs  that  a  thing  shall  at  all 
events  be  done,  the  doing  of  which,  if  not  authorised  by  the 
Legislature,  would  give  a  right  of  action  or  suit  to  persons 
affected  by  the  act  or  omission,  the  right  of  action  is  taken 
away"  (Z);  [for  if,  as  the  Court  said  in  Vaughan  v.  Taff  Vale 
Rail.  Co.  (1860),  29  L.  J.  Ex.  347,  "  the  Legislature  sanctions 
the  use  of  a  particular  means  for  a  given  purpose,  that  sanc- 
tion carries  with  it  this  consequence,  namely,  that  the  use  of 
the  means  itself  for  that  purpose  is  not  a  proceeding  for  which 
an  action  will  lie  independent  of  negligence."  In  B.  v. 
Pease  (1832),  4  B.  &  Ad.  30j  an  action  was  brought  against 
the  Stockton  and  Darlington  Railway  by  a  person  whose  horse, 
while  passing  along  a  public  road  near  the  railway,  had  been 
frightened  by  the  noise  of  the  locomotive  engines.  The  rail- 
way had  been  made  in  pursuance  of  powers  given  to'  the  de- 
fendants by  an  Act  of  Parliament,  but  the  plaintiff  contended 
that  although  the  Act  in  question  gave  the  defendants  power 
to  use  locomotive  engines,  it  did  not  follow  that  the  common 
law  rights  of  the  public  in  general  were  taken  away  by  the 
Act  so  as  to  prevent  an  action  at  common  law  from  lying 
if  the  power  granted  by  the  Act  were  used  so  as  to  create  an 
annoyance.  But  the  Court  held  that  when  the  Legislature 
gave  to  the  defendants  unqualified  authority  to  use  the  loco- 

(t)  In  the  Islington  Marlret  Bill  (t835),  3  CI.  &  i".  513  ;  and  see  the  New  Windsor 
case,  (1898)  1  Q.  B.  186  (G.  A.) ;  (1899)  A.  C.  41,  61,  Lord  Ludlow;  Mayor  of 
Manchester  v.  Lyons  (1882),  22  Ch.  D.  287,  291,  n.,  301  ;  Mayor  of  Matiehc'-ter  v. 
I'crerlet/  (1876).  22  Ch.  D.  294,  n.  :  and  Abergarcnny  Improvement  Commissioners 
V.  ftlraker  (1889).  42  Ch.  D.  83,  89. 

(./)  On  this  subject,  see  Slerensv.  Chou-n,  (1901)  1  Ch.  894,  900,  Farwell.  J. 

(k)  New  Windsor  Corporation  v.  Taylor,  (1899)  A.  C.  41,  45,  Halsbury,  L.G.  ; 
but  see  Guynne  t.  Dretvitt,  (1894)  2  Ch.  616. 

{()  Metropolitan  Asylums  Board  v.  Hill  (1881),  6  App.  Cas.  203,  Lord  Black- 
bum. 
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motives,  they  must  be  presumed  to  have  known  that  the  rail- 
way would  be  adjacent  to  the  public  highway,  and  that  the 
part  of  the  public  which  would  use  the  highway  would  sustain 
some  inconvenience,  which  inconvenience  there  was  nothing 
unreasonable  in  supposing  that  the  Legislature  intended  the 
public  to  sustain  for  the  sake  of  the  greater  good  to  be  ob- 
tained by  other  parts  of  the  public  from  the  railway,  and 
consequently  that  the  common  law  right  of  action  on  account 
of  the  annoyance  was  taien  away.]  Doubts  were  for  some 
time  expressed  by  judges  as  to  the  correctness  of  this  deci- 
sion (m) ;  but  its  authority  is  established  by  the  decisions  in 
L.  B.  d  8.  C.  Rail.  Co.  v.  Truman  (1885),  11  App.  Cas. 
45,  50  (w),  and  Cowper  Essex  v.  Acton  L.  B.  (1889),  14 
App.  Cas.  153,  the  latter  being  with  reference  to  the  effect 
of  sewage  w^orks  on  an  owner  of  land  near,  but  not  physically 
next  to,  the  lands  taken  by  a  local  authority  under  compulsory 
powers.  And  the  doctrine  has  been  also  accepted  by  the 
Judicial  Committee  in  numerous  decisions  (o).  [It  must  not, 
however,  be  forgotten  that  where  persons  are  authorised  by 
statute  to  create  what  would  otherwise  amount  to  an  indictable 
nuisance,  they  are  bound  without  any  express  enactment  to 
mitigate  the  nuisance  and  diminish  the  annoyance  arising  there- 
from by  every  means  in  their  power  (p).] 

The  most  conspicuous  instances  of  interference  by  statute 
with  common  law  rights  are  the  cases  where  land  may  be  taken 
oompulsorily  by  statute  (Lands  Clauses  Acts),  or  where  acts 
which,  but  for  the  statute,  would  be  ground  for  indictment 
or  action,  are  authorised  by  the  statute,  and  under  it  may  be 
done,  either  without  regard  to  common  law  rights  at  all  (q), 
or  subject  to  compensation  to  be  awarded  by  special  statutory 
procedure  (r) . 

2.  Coke  says  (2  Inst.  200),  that  "it  is  a  maxime  in  the  Effect  of 
common  law  that  a  statute  made  in  the  affirmative  without  affirmative 
any  negative  expressed  or  implied  doth  not   take  away  the  common  law 
common  law."     But  it  is  doubtful  whether  this  statement  can 
be  described  as  a  maxim  or  considered  as  more  than  a   very 
feeble  presumption.     In  Mayor  of  London  v.  B.  (1848),  13 
Q.   B.  33,  note   (d),  Alderson,  B.,  said  in  the  course  of  the 
argument:   "The  words  'negative'  and  'affirmative'  statutes 
mean  nothing.     The  question  is  whether  they  are  repugnant 
or  not  to  that  [common  law]  which  before  existed.    That  may 

(m)  In  Powell -r.  Fall  (1880),  5  Q.  B.  D.  597,  601,  Bramwell,  L.J. 

(m)   Vide  ante,  p.  26S. 

(o)  Municipality  of  Raleigh  v.  Williams,  [liQVj  A.  C.  640;  Canadian  Pacific 
Rail.  Co.  V.  Parke,  (1899)  A.  C.  635  ;  Shea  v.  Eeid- Newfoundland  Rail.  Co.,  (1908) 
A.  0.  620,  523  ;  vide  ante,  p.  266. 

{p)   Vide  ante,  p.  265. 

(})  E.g.,  the  exception  of  traide  unions  from  liability  for  certain  acts  committed 
in  contemplation  or  furtherance  of  a  trade  dispute  (6  Edw.  7,  c.  47,  s.  1). 

(r)  Vide  ante,  p.  265. 

C.  X 
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be  more  easily  shown  when  the  statute  is  negative  than  when  it 
is  affirmative,  but  the  question  is  the  same."  And  the  true 
rule  for  interpreting  statutes  which  may  aSect  the  rules  of 
common  law  and  equity,  and  legal  and  equitable  remedies 
(whatever  be  the  form  of  the  statute),  is  to  consider  whether 
the  statutory  provision  is  repugnant  to  the  former  substantive 
or  adjective  law,  or  whether  it, merely  operates  to  strengthen 
the  former  law  by  giving  more  effectual  remedies,  whether 
exclusive  or  alternative.  This  subject  has  already  been  dis- 
cussed {ante,  p.  223  et  seq.)  with  reference  to  remedies  for 
breaches  of  statutes,  and  it  is  sufficient  to  refer  to  that  chapter, 
and  in  particular  to  the  observation  of  Willes,  J.,  in  Wolver- 
hampton New  W .  W .  Co.  V.  Hawkesford(s),  printed  ante, 
p.  230.  In  Stevens  v.  Choum,  (1901)  1  Ch.  894,  the  point 
in  dispute  was  as  to  the  effect  of  the  Sidmouth  Market  Act, 
1839  (2  &  3  Vict.  c.  Ixxx.),  upon  the  common  law.  Farwell,  J., 
held  that  the  statute  simply  re-enacted  the  old  common  law 
right  to  the  market  referred  to  in  the  preamble,  and  applied 
it  to  a  new  market  building  as  and  when  substituted  under 
the  powers  of  the  Act  for  the  old  market.  He  held,  therefore, 
that  the  case  came  within  class  (1),  and  that  the  rights  of 
property  in  the  market  could  be  protected  not  merely  by  the 
particular  remedy. 
'Sew  remedy  (a)  The  provision  by  a  statute  of  a  particular  remedy  for  the 
ftatute'f  infringement  of  a  right  of  property  created,  enacted,  or  recog- 

infringin^  nised  as  re-enacted  does  not  oust  the  jurisdiction  of  the  High 
common  law  Court  to  protect  the  right  by  equitable  remedies,  such  as  in- 
oiSt*commou*  junction,  unless  express  provision  is  made  excluding  such 
law  remedy,  remedy.  This  rule,  it  would  seem,  applies  even  where  the  par- 
ticular remedy  bars  a  common  law  right  of  action. 

The  equitable  remedies  formerly  enforceable  in  the  Court  of 
Chancery  and  now  enforced  by  the  High  Court  are  wider 
than  the  old  common  law  remedies,  and  there  is  nothing  (ex- 
cept the  express  provisions  or  necessary  implication  of  a 
statute)  to  prevent  the  Court  from  granting  an  injunction  to 
prevent  the  infringement  of  a  statutory  right  of  such  a  charac- 
ter that  the  Court  would  on  its  original  jurisdiction  take  cog- 
nizance of  it  (t) . 

[In  Dr.  Foster's  case  (1615),  11  Co.  Eep.  64,  it  was  held 
that  "  in  a  writ  of  mesne  the  process  at  common  law  was  dis- 
tress infinite,  and  although  the  Statute  of  Westminster  the 
Second  (13  Edw.  1,  c.  9)  gives  more  speedy  process,  and  in 
the  end  forejudger,  yet  the  plaintiff  may  take  which  process 
he  will,  either  at  the  common  law  or  upon  the  said  statute." 
And  where  a  private  Act  (3  &  4  Vict.  c.  xxvi.  s.  1),  aftra: 

(s)  (1859),  28  L.  J.  0.  P.  242,  246  ;  6  0.  B.  (N.  S.)  336;  and  cf.  Stevens  v. 
Choun,  (1901)  1  Ch.  894. 

(t)  Stevens  v.  CJioii-n,  (1901)  1  Ch.  894,  901,  Farwell,  J.,  and  authorities  there 
referred  to. 
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reciting  that  "  it  would  be  oonvenient  that  persons  having 
demands  against  the  said  company  should  be  entitled  to  sue 
the  secretary,"  enacted  that  "  all  actions  to  be  commenced 
against  the  said  company  shall  and  lawfully  may  he  commenced 
against  the  secretary,"  it  was  held  in  Bletvitt  v.  Gordon 
(1842),  1  Dowl.  Pract.  Cas.  (N.S.)  815,  that  the  enactment 
did  noit  make  it  imperative  to  sue  the  secretary  of  the  com- 
pany, and  that  the  common  law  right  of  bringing  an  action 
against  any  member  of  the  company  was  not  thereby  taken 
away.] 

In  Great  Northern  Fishing  Co.  v.  Edgehill  (1883),  11 
Q  .B  .D .  225,  the  question  arose  whether  sect.  4  of  the  Employers  38  &  39  Vict, 
and  Workmen  Act,  1875,  gave  any  remedy  against  a  seaman  °-  90- 
for  breach  of  his  contract  in  the  face  of  the  provisions  of 
the  Merchant  Shipping  Act,  1854  (u).  Field,  J.,  said:  "  The 
duty  under  consideration  in  this  case  is  an  ordinary  obliga- 
tion to  perform  an  ordinary  contract  of  service,  to  the  breach 
of  which  has  been  annexed  the  general  remedy  by  action  in 
favour  of  the  employer  ever  since  the  contract  of  service 
itself.  In  order,  therefore,  to  hold  that  the  employer  is 
deprived  of  that  remedy,  the  mere  annexation  of  a  new  specific 
remedy  would  not  be  enough  of  itself;  it  must  also  appear 
from  the  statute  to  have  been  the  intention  of  the  Legislature 
that  the  general  'remedy  should  not  co-exist,  otherwise  the 
new  remedy  will  be  merely  cumulative  and  in  aid  of  the 
general  one"  (x). 

[But  if,  as  Lord  Cranworth  said  in  O'Flaherty  v.  M'Dowell  Unless  the 
(1857),  6  H.  L.  C.  142,  158,  it  appears  "that  the  statutory  remedies  are 
right  could  not,  without  very    great  inconvenience,  co-exist  '"consistent, 
with  the  ordinary  common  law  right,  and  so  must  have  been 
intended  as  a  substitutional,  not  an  additional,  remedy,"  the 
common  law  remedy  will  be  held  to  have  been  taken  away. 
Thus,  in  Steward  v.  Greaves  (1842),  10  M.  &  W.  711,  the 
question  was  whether  the  new  statutory  remedy  given  by  sect.  9 
of  the  Coimtry  Bankers  Act,  1826,  that  "all  actions  against  7  G-eo.  4, 
a  copartnership  shall  and  lawfully  may  be  commenced  against  °-  *^- 
one  or  more  of  the  public  officers  nominated  as  before   men- 
tioned," annulled  the  common  law  right  of  suing  an  individual 
member  of  a  company  established    under  that   Act.     "  The 
liability  created  by  the    statute,"   said    the  Court,  "is   very 
different  from  that  which  would  exist  without  it,  and  it  cannot 
be  supposed  that  the  Legislature  meant  to  leave  it  to  the  option 
of  any  creditor  whether  the  members  of  the  company  should 
be  subject  to  one  species  of  liability  or  the  other.   .   .   .  The 
framers  of  the  Act  had  in  view  the  convenience  of  the  public, 

(«)  17  &  18  Viot.  0.  104,  8.  243  ;  repealed  and  re-enaoted  as  sect.  22S  of  the 
Merchant  Shipping  Act,  1894  (57  &  58  Viot.  c.  60). 

{xj  He  cited  Mayor,  ^c.  of  Lichfield  v.  Simpson  (1845),  8  Q.  B.  65. 

x2 
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and  thereby  provided  a  remedy  more  convenient  to  creditors 
than  that  at  common  law."] 

(b)  [If  a  new  penalty  is  imposed  by  a  statute  for  an  offence 
which  was  previously  punishable  at  common  law  («/),  the 
statutory  penalty  is  usually  treated  as  cumulative  (z),  and  not 
as  taking  away  the  former  penalty  at  common  law.  "  It  is  a 
clear  and  established  principle,"  said  Ashhurst,  J.,  in  E.  v. 
Harris  (1791),  4  T.  R.  202,  205,  "that  when  a  new  offenoe 
is  created  by  an  Act  of  Parliament,  and  a  penalty  is  annexed 
to  it  by  a  separate  and  substantive  clause,  it  is  not  necessary 
for  the  prosecutor  to  sue  for  the  penalty,  but  he  may  proceed 
on  the  prior  clause  on  the  ground  of  its  being  a  misde- 
meanour"  (a) .  Thus,  in  B.  v.  Robinson  (1759),  2  Burr. 
800,  804,  the  defendant  wa&  indicted  at  common  law  for  re- 
fusing to  obey  an  order  of  quarter  sessions  made  upon  him 
to  keep  and  maintain  his  grandchildren.  It  was  objected  on 
his  behalf  that,  as  sect.  7  (6  in  Revised  Statutes)  of  the  Poor 
Eelief  Act,  1601,  prescribed  a  particular  penalty  for  this 
offence,  the  ofi'ence  was  no  longer  indictable  at  common  law. 
But  this  objection  did  not  prevail,  for  "  although  the  rule  is 
certain  that  where  a  statute  creates  a  new  offence  by  prohibiting 
something  that  was  lawful  before,  and  appoints  a  specific 
remedy  against  such  new  offence  by  a  particular  method  of 
proceeding,  that  particular  method  of  proceeding  must  be  pur- 
sued and  no  other,  yet  nevertheless  if  an  offence  ,was  ante- 
cedently punishable  at  common  law,  and  a  statute  is  passed, 
which  prescribes  a  particular  remedy  by  a  summary  proceed- 
ing, either  method  of  proceeding  may  be  pursued,  because  there 
the  method  of  proceeding  is  cumulative,  and  does  not  exclude 
the  common  law  punishment"  (6):] 

In  the  absence  of  a  special  and  exclusive  statutory  remedy,- 
common  law  and  equitable  remedies  apply  to  enforce  statutory 
rights  or  liabilities  (c) .  This  rule  is  well  stated  by  Lord 
Eldon  in  Weal  v.  West  Middlesex  Waterwwks  (1820),  1  Jac. 
&  Walk.  358,  371:  "Where  an  Act  of  Parliament  as  this 
(46  Geo.  3,  c.  11)  directs  things  to  be  done,  or  to  be  forborne 
to  be  done,  the  Legislature  either  provides  the  means  for  com- 
pelling such  acts  to  be   done,  or  restraints  to  prevent  these 

(p)  [Where  a  statute  inflicts  a  penalty  for  some  offence  which  was  before  the 
passing  of  the  statute  punishable  in  the  spiritual  Courts,  the  jurisdiction  of  the 
spiritual  Court  is  taken  away  by  the  statute  if  the  penalty  is  inflicted  directly 
CO  nomine  for  punishment  of  the  same  offence  as  the  ecclesiastical  censure  :  Cort/ 
V.  Pepper  (1679),  2  Lev.  222.  But  if  the  ecclesiastical  censure  and  the  temporal 
penalty  are  diveno  intuitu,  Ihe  jurisdiction  of  the  Ecclesiastical  Court  is  not 
taken  away:  Middleton  v.  Crofts  (1736),  2  Atk.  650.] 

(z)  It  is  more  accurate  to  call  it  alternative,  for  at  common  law  no  person  may 
be  twice  punished  for  the  same  offence:  £.  v.  Miles  (1890),  24  Q.  B.  £).  423, 
431 ;  and  see  Int.  Act,  1889,  s.  33,  post,  Appendix  C. 

(a)  See  ante,  pp.  224,  225  ;  West  v.  Downman  (1880),  14  Ch.  D.  Ill,  120, 
Brett,  L.J. ;  and  Cooper  \.  Whittingham  (1880),  15  Ch.  D.  501,  Jessel,  M.E. 

(b)  Vide  ante,  p.  302. 

\e)    Vide  ante,  p.  223  et  seq. 
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being  done  which  are  to  be  forborno  to  be  dono,  or  if  the  Act 
•contains  no  provision  of  either  kind,  the  Legislature  acts  upon 
the  supposition  that  th»  enactments  are  complete  so  far  as  they 
go,  and  that  the  laws  of  the  Courts  of  common  law  and  equity 
are  sufficient  to  enforce  the  rights  which  the  King's  subjects 
have  under  the  Act.  But  if  it  turns  out  that  the  Courts  of 
law  can  give  nothing  but  damages  and  that  ,the  Courts  of 
equity  cannot  interfere  to  compel  a  specific  performance  .  .  . 
it  is  a  defect  which,  whether  it  proceeded  from  a  mistake  of 
the  Legislature,  or,  if  I  may  say  so,  from  its  negligent  inatten- 
tion, no  Court  can  supply."  The  Legislature  has  not  said 
that  the  Courts  can  legislate,  but  that  the  Act  is  to  be  carried 
into  execution  by  the  known  rules  of  law  and  equity;  and 
the  Courts  are  bound  to  try  to  find  out,  if  possible,  from  the 
■enactments  or  from  the  said  rules,  the  means  of  enforcing  the 
intention  of  the  Legislature.  In  Booth  v.  Trail  (1883),  12 
Q.  B.  D.  8,  an  application  was  made  to  attach  as  a  debt  money 
which  had  accrued  due  to  a  retired  police  constable  under 
11  &  12  Vict.  c.  14  (d).  In  opposition  it  was  contended  that 
the  money  was  not  a  debt,  and  could  not  therefore  bo  attached. 
Lord  Coleridge,  C.J.,  said  (p.  11):  "It  appears  to  mo  to  be 
none  the  less  a  debt  because  no  particular  mode  of  enforcing  the 
payment  is  given  by  the  statute.  When  there  is  a  statutory 
■obligation  to  pay  money,  and  no  other  remedy  is  'Cxpressly 
given,  there  would  be  a  remedy  by  action." 

(c)  [If  a  statute  creates  a  new  variety  of  something  which  Common  law 
previously  existed  at  common  law  (for  instance,  if  a  new  kind  incidents 
of  felony  is  created  by  statute),  all  common  law  incidents  will  certain  statu- 
attach  to  that  new  variety.  "It  is  a  general  rule,"  says  tory  offences. 
Hawkins  (Pleas  of  the  Crown,  Bk.  II.  p.  444),  "that  where 
a  statute  makes  an  O'ffence  felony,  it  gives  it  the  like  incidents 
that  belong  to  a  felony  by  the  common  law."  And  again, 
in  Bk.  I.  p.  107,  he  says  that  it  "is  incidentally  implied  in 
every  statute  making  an  offence  felony,  that  every  such  statute 
does  by  necessary  consequence  subject  the  offender  to  the  like 
■attainder  and  forfeiture,  &c.,  and  also  does  require  the  like 
construction  to  all  intents  and  purposes  as  is  incident  to  a 
felony  at  common  law."  In  The  Coalheavers'  case  (1768),  1 
Leach,  C.  C.  (2nd  ed.)  61,  it  was  held  that  a  "newly  created 
felony  necessarily  possessed  all  the  incidents  which  appertain 
to  felony  by  the  rules  and  principles  of  the  common  law,"  and 
therefore  that  persons  aiding  and  abetting  in  the  commission 
of  a  felony  created  by  statute  were  equally  guilty  as  princi- 
pals. And  on  this  ground  it  was  held  in  Gray  v.  R.  (1844), 
11  CI.  &  F.  427,  that  the  common  law  right  of  peremptory 
ohallenge  of  jurors  attached  where  the  prisoner  was  tried  for 


id)  Eepealed  in  1839  (22  &  23  Vict.  c.  32,  s.  7). 
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a  felony  punishable  under  7  Will.  4  &  1  Vict.  c.  85  (e)._  "  It 
is  submitted,"  said  Mr.  Napier,  the  prisoner's  counsel,  "that 
a  right  to  a  peremptory  challenge  is. incident  to  a  felony  of 
every  Mnd,  whether  at  common  law  or  by  statute,  for  that 
the  simple  creation  of  a  felony  by  statute  gives  it  all  thi& 
incidents  which  attend  an  existing  felony"  (/).  In  Levinger 
V.  B.  (1870),  L.  R.  3  P.  C.  282,  it  appeared  that  by  sect.  37 
of  the  Victoria  Juries  Statute,  1865  (No.  272),  the  common 
law  right  of  peremptorily  challenging  twenty  jurymen  in  p. 
criminal  trial  was  extended,  with  a  limitation,  to  the  colony, 
and  by  sect.  38  of  the  same  statute  provision  was  made 
for  allowing  a  mixed  jury  in  the  case  of  an  alien,  and  the  ques- 
tion then  arose  whether  the  right  of  peremptory  challenge  ex- 
tended to  the  case  of  a  mixed  jury.  It  was  held  by  the  Judicial 
Committee  that  it  did  so  extend,  on  the  ground  that  the 
common  law  relating  to  juries,  in  the  absence  of  any  positive 
statutory  enactment  to  the  contrary,  was  not  affected  by  the 
statute  of  1865  (as  that  statute  merely  prescribed  the  com- 
position of  a  mixed  jury),  and  was  applicable  to  the  denizen 
as  well  as  to  the  alien  portion  of  a  jury.  "The  statute," 
said  the  Court,  "  being  in  the  affirmative,  leaves  the  common 
law  as  to  this  unaffected  ...  so  that  the  right  of  peremptory 
challenge  is  not  in  any  way  prejudiced."  The  same  rule  is 
equally  applicable  to  statutes  which  declare  or  imply  that 
disobedience  to  their  commands  shall  be  a  misdemeanour. 

Oorporatione        [In  Eiche  V.  Ashhwy  Carriage  Co.  (1874),  L.  E.  9  Ex. 

statute  ^  ^^^'  ^^  ^^^  h.e\A.  by  several  judges  that  a  corporation  created 
by  statute  possessed  all  the  attributes  of  a  corporation  at 
common  law,  unless  any  of  those  attributes  were  expressly 
taken  away  by  the  statute  which  created  it.  In  Ashbury 
Carriage  Co.  v.  Riche  (1875),  L.  R.  7  H.  L.  653,  685, 
Lord  Hatherley  enunciated  this  proposition  as  follows: 
"When  once,"  said  he,  "you  have  given  being  to  such 
a  body  ,as  this,  you  must  be  taken  to  have  given  to  it  all 
the  consequences  of  its  being  called  into  existence,  un- 
less by  express  negative  words  in  the  statute  you  have 
restricted  the  operation  of  the  acts  of  the  being  you  have  so 
created."]  But  these  dicta  are  probably  too  widely  stated. 
The  difference  between  a  statutory  corporation  and  a  corpora- 
tion incorporated  by  royal  charter  is  well  settled:  the  former 
can  do  such  acts  only  as  are  authorised  directly  or  indirectly 
by  the  statute  creating  it;  the  latter,  speaking  generally,  can 
do  everything  that  an  ordinary  individual  can  do  (g) .     But 

(e)  Tbis  Act  was  repealed  in  1861  (24  &  2.'5  Vict.  c.  95)  and  replaced  by 
Offences  against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100). 

(/)  See  Archb.  Cr.  PI.  (24th  ed.)  207,  208. 

(a)  Subject  to  liability  to  revocation  of  its  charter  hy  scire  facias,  see  discussion. 
nf  the  question  by  Eady,  J.,  in  British  S.  Africa  Co.  v.  JJe  Beers  Consolidated 
Mines,  Ltd.,  (1910)  1  Ch.  354. 
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few  corporations  in  modern  times  have  all  the  freedom  of  the 
common  law.  Municipal  corporations,  though  chartered,  are 
subject  to  the  restrictions  imposed  by  the  Municipal  Corpora-  45  &  46  Viot. 
tions  Act,  1882,  even  as  to  their  borough  fund  {h),  and  0.  so. 
modern  commercial  corporations  are  rarely  chartered,  and  are 
brought  into  being  either  by  special  Act  (i)  or  under  the  Com- 
panies Acts  (Ji). 

(A)  See  Att.-Gen.  v.  Manchester  Corporation,  (1906)  1  Ch.  643,  651,Farwell,  J. 
(t)  Stagg  v.  Medway  Upper  Navigation  Co.,  (1903)  1  Ch.  169  (C.  A.),  -where  the 
question  was  as  to  the  power  to  secure  authorised  loans  by  mortgage. 
(A)   Tide  ante,  p.  264. 
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General  rale.  1.  PARLIAMENT,  in  the  exercise  of  its  supreme  legislative- 
capacity,  can  extend,  modify,  vary,  or  repeal  Acts  passed  in 
the  same  or  previous  sessions  (a) .  It  is,  consequently,  a  matter 
Oif  daily  business  for  the  Courts  to  consider  the  exact  effect 
of  later  upon  earlier  enactments,  in  order  to  see  whether  they 
can  wholly  or  in  part  stand  together.  The  rule  of  law  on  the 
subject  is  thus  stated  by  North,  J.,  in  Re  Williams  (1887), 
36  Ch.  D.  673,  578:  "The  provisions  of  an  earlier  Act  may 
be  revoked  or  abrogated  in  particular  cases  by  a  subsequent 
Act,  either  from  the  express  language  used  being  addressed 
to  the  particular  point,  or  from  implication  or  inference  from 
the  language  used."  The  particular  rules  of  construction  ap- 
plicable for  the  enforcement  of  this  rule  are  stated  in  the  rest 
of  this  chapter,  mainly  with  reference  to  repeal,  as  modifica- 
tion of  prior  enactments  is  in  substance  either  a  partial  repeal, 
or  imposes  some  condition  or  fetter  upon  the  operation  of 
the  earlier  law  (6) .     In  the  case  of  statutes  passecl  about  the 

(a)    Vide  post,  p.  314. 

(*)  As  to  enabling  Acts,  see  ante,  p.  247  et  seq. 
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same  time  the  question  may  aris?,  whether  they  can  be  read 
together  and  the  later  taken  as  explaining,  and  not  repealing, 
the  earlier  Act  (c) .  But  where  a  considerable  time  elapsed 
between  the  parsing  of  the  two  Acts,  it  may  be  necessary  to 
read  the  later  Act  as  repealing  or  qualifying  the  earlier  {d) . 

The  general  rule  applicable  is'  well  stated  by  Moulton,  L.  J., 
in  Macmillan  v.  Dent,  (1907)  1  Ch.  107,  124,  with  reference 
to  the  Copyright  Act,  1842.  "The  Act  of  1842  did  two  5&6Viot. 
things.  It'  established  a  new  copyright  law  and  it  wiped  out  "^  ^^• 
all  the  old  statutes  relating  to  copyright.  For  the  sake  of 
cleaTness  I  will  use  the  phrase  'it  had  an  enacting  part  and 
it  had  a  repealing  part.'  The  enacting  part  must  have  full 
-forc<!  given  to  it  whatever  be  the  pre-existing  statutes.  If 
those  provisions  are  contrary  to  those  of  the  Act  of  Anne, 
these  provisions  being  in  a  later  Act  override  and  pro  tanto 
extinguish  the  provisions  of  the  earlier  Act.  But  apart  from 
this,  the  repealing  part  wiped  these  earlier  Acts  off  the  statute 
book.  The  consequence  of  this  would  have  been  that  all  the 
rights  which  had  been  created  under  them  and  had  not  expired 
would  have  been  wiped  out.  The  enabling  part  of  the  Act 
of  1842  applies  only  to  books  published  after  that  date,  but 
if  the  preceding  statutes  had  been  wiped  out  simpUciter ,  all 
the  books  published  before  that  date  which  were  then  in  the 
enjoyment  of  copyright  would  have  lost  their  privilege"  (/). 

2.  To  ascertain  whether  a  public  general  statute  of  ExpreBs 
England  {g),  Great  Britain,  or  the  United  Kingdom  has  been  "^^P^"^*- 
expressly  repealed  it  is  best  to  refer  to  the  chronological  table 
to  the  statutes  annually  published  under  official  authority  (K). 
At  the  end  of  each  annual  volume  of  the  statutes  published 
by  the  King's  printer  of  Acts  of  Parliament  will  also  be  found 
a  tabic  showdng  the  ■  effect  of  the  year's  legislation  on  former 
statutes.  The  chronological  table  does  not  take  notice  of  the 
repeal  of  preambles  or  of  certain  minor  abbreviations  of  former 

(c)  Sutton  V.  Sutton  (1882),  22  Ch.  D.  511,  Cotton,  L.J.  ;  discussing  Hunter  v. 
■Nockolda  (1849),  1  Macn.  &  G.  640. 

{d)  ,Shaw  V.  Crompton,  (1910)  2  K.  B.  370,  377,  Bray,  J.,  where  the  question 
was  whether  the  period  of  limitation  fixed  by  sect.  1  of  the  Eeal  Property 
Limitation  Act,  1874  (37  &  38  Vict.  o.  67),  qualified  the  Civil  Procedure  Act, 
1833  (3  &  4  Will.  4,  c.  42) ;  and  see  Sutton  v.  Sutton,  ubi  sup. 

(/)  He  proceeds  to  explain  that  this  was  not  intended,  and  that  sect.  1  of  the 
Act  of  1842  preserved  the  older  Acts  so  far  as  needed  to  secure  rights  acquired 
tinder  them  or  not  expired. 

(y)  As  to  repeals  of  Scots  Acts,  see  Statute  Law  Revision  (Scotland)  Act,  1906 
(6  Edw.  7,  c.  38)  ;  as  to  revision  of  statutes  of  Irish  Parliaments,  see  ante, 
p.  51. 

(A)  It  is  to  be  noted  that  this  table  only  gives  the  statute  which  finally 
repealed  a  former  statute  or  set  of  enactments,  and  that  occasionally  enactments 
are  repealed  twice  over,  either  per  incuriam  or  in  order  to  complete  uno  ictu  a 
.  repeal  previously  made  piecemeal  of  all  or  some  of  the  enactments  intended  to 
be  swept  away.  In  other  words,  the  table  shows  the  latest  action  of  the  Legis- 
lature in  repealing  a  former  enactment,  and  it  is  not  necessarily  to  be  inferred 
that  no  part  of  the  enactment  had  been  repealed  before  the  time  indicated  by 
the  repealing  enactment  mentioned  in  the  table. 
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statutes  effected  by  Statute  Law  Revision  Act8(i);  but  these 
excisions  can  be  ascertained  by  reference  to  the  text  oif  the 
statutes  printed  in  the  second  revised  edition  of  the  statutes 
or  to  the  Statute  Law  Revision  Acts  themselves.  With  refer- 
ence to  the  subject  of  express  repeal,  statutes  fall  into  two 
classes — those  passed  before  and  those  passed  since  1793.  Acts 
prior  to  that  year,  unless  a  contrary  intention  appeared,  all 
came  into  force  as  of  the  first  day  of  the  session  in  which  they 
were  passed  (fc) .  But  since  that  date  they  come  into  force 
on  the  day  wheu  they  receive  the  royal  assent,  unless  another 
date  is  specified  or  provided  for  in  the  Act  (I).  It  was  there- 
fore deemed  needful  to  insert  in  all  Acts  passed  before  1793 
a  section  empowering  the  amendment,  alteration,  or  repeal  of 
any  enactment  in  the  session  in  which  it  was  passed.  This 
provision  was  probably  superfluous  (m),  inasmuch  as  Par- 
liament is  not  fettered  by  any  restrictions  in  its  supreme  legis- 
lative authority,  such  as  are  imposed  upon  the  legislatures  of 
the  United  States,  e.g.  as  to  passing  ex  post  facto  laws(w). 
And  it  appears  to  be  a  constitutional  necessity  as  well  as  an 
established  rule  of  construction  that  the  last  utterances  of  the 
Legislature  should  prevail  over  prior  statutes  inconsistent  with 
it  (o) ;  but  the  clause  above  mentioned  was  usually  inserted 
until  1850',  when  it  was  inserted  in  sect.  1  of  Brougham's  Act 
(13&14  Vict.  c.  21),  and  it  is  now  incorporated  in  sect.  10 
of  the  Interpretation  Act,  1889  (p). 
Methods  of  It  is  now  usual  to  annex  a  repeal  schedule  to  all  Acts  which 

^^P™^^  considerably  alter  the  btatute  law,  by  which  means  many  doubts 

^  ^     '  as  to  the  inconsistency  of  enactments  are  settled  by  Parlia- 

ment (q) .     In  some  cases  a  provision  is  inserted  to  the  effect 

(i)  See  61  &  62  Vict.  o.  22,  s.  1.  A  list  of  these  Acts  is  given  in  the 
Chronological  Index  to  the  statutes,  tit.  "  Statute  Law  Revision." 

(A)    Vide  ante,  p.  55. 

(i)  33  Geo.  3,  c.  13,  mile,  p.  56. 

(»i)  Sect.  18  of  the  Customs  and  Inland  Revenue  Act,  1889  (52  &  53  Vict. 
■I.  7),  was  repealed  hy  sect.  15  of  the  Revenue  Act,  1889  (52  &  53  Viot.  u.  42), 
in  consequence  of  the  deoisi<  n  of  the  Court  of  Appeal  in  Inland  Revenne  Com- 
musionei-s  v.  Angus  (188H),  2:i  Q.  B.  D.  579. 

(«)  See  the  Act  of  1886  (19  &  50  Viot.  e.  11)  to  provide  for  assessing  com- 
pensation for  the  Piccadilly  riots. 

(o)  Re  Derbyshire  and  Staffordshire  County  Councils  (1890),  54  J.  P.  566,  Cave,  J. 

\p)  Post,  Appendix  C 

iq)  Garnett  v.  Bradley  (1ST 8),  3  App.  Cas.  914,  965,  Lord  Blackburn.  Mr. 
Greaves  pointed  out  in  1861,  as  to  the  Statute-book,  as  he  knew  it,  that  "there 
are  many  instances  in  which  even  direct  repenls  whii'h  refer  to  the  enactment 
intended  to  be  repealed  are  so  worded  that  it  is  impossible  to  ascertain  how 
much  of  the  old  statutes  are  repealed.  Here  there  must  be  actual  legislation  to 
fix  what  is  and  what  is  not  repealed."  A  second  class  of  repeals  is  one  that  has 
been  adopted  of  late  years.  It  is  the  repealing  in  express  terms  every  enact- 
ment inconsistent  with  the  Act  in  which  the  repeal  is  found,  without  referring 
to  any  Act  at  all ;  so  that  doubt  is  thrown  on  every  previous  enactment,  and  it 
must  be  compared  with  the  whole  and  every  part  of  the  repealing  Act  to  ascer- 
tain whether  it  is  repealed  or  not.  Such  repealing  clauses  are  nearly  as  bad  as 
implied  repeals,  which  abound  in  the  Statute-book,  and  are  the  mo-t  difficult  of 
all  tft  ascertain :  Greaves,  Criminal  Law  Consolidation  Acts  (2nd  ed.),  Intr. 
p.  xvii. 
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that  "all  provisions  inconsistent  with  the  Act  are  repealed  "  (r), 
by  which  lawyers  are  simply  put  on  inquiry  as  to  inconsistency, 
or  left  to  wait  till,  by  a  Statute  Law  Revision  Act,  the  vir- 
tuallj^  repealed  enactments  are  expurgated  ;  for  an  Act  re- 
pealing all  enactments  inconsistent  with  itself  really  goes  no 
further  than  the  general  law. 

Usually  the  sole  questions  arising  upon  express  repeal  are  the 
extent  of  the  terms  employed,  and  the  qualifications,  if  any, 
stated  or  implied  in  the  repealing  enactment.  The  former 
question  is  dealt  with  in  the  chapter  on  "  Mistake "  {infra, 
Part  II.  ch.  viii.). 

To  constitute  express  repeal  there  must  be  not  only  reference 
to  the  prior  Acts,  but  also  to  the  use  of  words  apt  to  effect  its 
repeal.  Thus,  in  a  Canadian  case  the  reference  containedi 
in  a  subsequent  Act  tO'  a  prior  Act  as  being  effete  was  held 
insuificient  as  not  amounting  to  legislation  (s) . 

Difficulties  sometimes  arise  as  to  the  extent  of  repeal  owing 
to  the  mode  of  reference  to  the  earlier  enactment  (i).  But  these 
are  removed  as  to  Acts  passed  after  1889  by  sect.  35  (3)  (m) 
of  the  Interpretation  Act,  1889,  which  provides  that  "  a  de-  52  &  63  Viet, 
scription  or  citation  of  a  portion  of  another  Act  shall,  unless  <=■  63. 
the  contrary  intention  appears,  be  construed  as  including  the 
word  '  section '  or  other  part  mentioned  as  forming  the  begin- 
ning and  as  foirming  the  end  of  the  portion  comprised  in  the 
citation"  (x). 

Certain  savings  are  implied  by  law  even  in  express  repeals.  Implied 
In  Acts  passed  in  or  since  1890  certain  savings  are  implied  ^*"°gs. 
by  statute  in  all  cases  of  express  repeal,  unless  a  contrary  inten- 
tion appears  in  the  repealing  Act.     They  are  as  follows  («/):  — 

The  mere  repeal  does  not — 

(A)  "  Revive  anything  {z)  not  in  force  or  existing  at  the 

time  when  the  repeal  takes  effect;  or 

(B)  "Affect  the  previous  operation  of  any  enactment  bo 

repealed,  or  anything  duly  done  or  suffered  under 
any  enactment  sO'  repealed  (a);   or 

(C)  "  Affect  any  right,  privilege,  obligation,  or  liability 

M  E.g.,  in  56  &  57  Viot.  c.  61,  s.  2. 

(»)  Scottish  American  Investment  Co.  v.  Elora  (1881),  6  Upp.  Can.  App.  637. 

(t)    Vide  ante,  p.  219. 

{«)  Post,  Appendix  C. 

(s)  This  was  a  common  form  -which  for  some  time  previously  had  heen  inserted 
in  the  schedule  to  Acts  containing  many  repeals. 

{y)  Int.  Act,  1889,  s.  38  (2),  post,  Appendix  C.  See  Soherts  v.  Potts,  (1893) 
2  Q.  B.  33  ;  (1894)  1  Q.  B.  213.  As  to  the  difficulties  created  for  draftsmen  by 
this  section,  see  Thring,  Practical  Legislation  (ed.  1902),  p.  99. 

(2)  This  includes  a  statute,  law,  or  right.  It  certainly  requires  very  clear 
and  unmistakable  language  in  a  subsequent  Act  of  Parliament  to  revive  or 
recreate  an  expired  right :  Lauri  v.  Renad,  (1892)  3  Ch.  402,  420,  Lindley,  L.J. ; 
and  ef.  Gwynne  v.  Drewitt,  (1894)  2  Oh.  616. 

(a)  For  an  application  of  this  saving,  see  Seston  and  Isleworth  Urban  District 
Council  Y.  Grout,  (1897)  3  Ch.  306,  313,  Lindley,  L  J. 
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acquired,  accrued,  or  incurred  under  any  enactment 
so  repealed  (b);  or 

(D)  "  Affect  any  penalty,  forfeiture,  or  punishment  in- 
curred in  respect  of  any  offencs  committed  against 
any  enactment  so  repealed  (c) ;    or 

(E)  "  Affect  any  investigation,  legal  proceeding  or 
remedy  in  respect  of  any  such  right,  privilege, 
obligation,  liability,  penalty,  forfeiture,  or  punish- 
ment as  aforesaid; 

and  any  such  investigation,  legal  proceading,  or  remedy  may 
be  instituted,  continued,  or  enforced,  and  any  such  penalty, 
forfeiture,  or  punishment  may  b3  imposed  as  if  the  repealing 
Act  had  not  been  passed." 

It  had  been  usual  before  1889  to  insert  provisions  to  the 
effect  above  stated  in  all  Acts  by  which  express  repeals  were 
effected .  The  result  of  this  enactment  is  to  make  into  a  general 
rule  what  had  been  a  common  statutory  form,  and  to  substi- 
tute a  general  statutory  presumption  as  to  the  effect  of  an 
express  repeal  for  the  canons  of  construction  hitherto  adopted. 

In  some  cases  an  amending  Act  has  been  held,  by  necessary 
implication,  to  continue  certain  essential  provisions  in  a  re- 
pealed Act.  In  Wigram  v.  Fryer  (1887),  36  Oh.  D.  87,  a 
40  &  41  Vict,  local  Act  incorporating  the  Lands  Clauses  Acts  was  subse- 
quently amended  by  an  Act  repealing  sect.  33  of  the  prior  Act, 
which  contained  provisions  as  to  selling  or  letting.  But 
North,  J.,  held  that  the  repealing  Act  by  implication  con- 
tinued, for  the  execution  of  the  purposes  of  the  amending  Act, 
the  powers  given  by  sect.  33. 

Where  an  Act  confirming  jurisdiction  is  repealed  by  a  later 
Act  oomtaining  a  saving  clause  to  the  effect  that  the  repeal  shall 
not  affect  any  jurisdiction  created  by  the  repealed  Act,  that 
jurisdiction,  in  the  absence  of  inconsistency  between  the  two 
Acts,  should  be  treated  as  continuing  notwithstanding  the 
repeal. 

The  rule  is  thus  stated  by  Collins,  M.R.,  in  In  re  E., 
(1906)  1  Ch.  '730,  which  turned  on  the  question  whether  sect.  5 
of  the  Trustee  Act,  1850,  which  applied  to  property  held  by 
a  criminal  lunatic,  was  wholly  repealed  by  sect.  342  of  the 
Lunacy  Act,  1890,  which  does  not  deal  directly  with  criminal 
lunatics.  He  said  (p.  736):  "  There  were  one  or  two  other  cases 
cited  which  have  an  important  application  to  the  present  case, 
that  is  to  say,  cases  where  you  find  in  an  Act  a  repealing 
clause  followed  by  a  saving  clause.  There  you  have  to  see 
how  fai'  the  two  enactments  can  co-exist.     It  seems  to  me 


o.  ooxxxv. 
45  &  46  Vict. 
V.  coxxii. 


Qualified 
repeals. 


13  &  14  Vict, 
c.  60. 

63  &  54  Vict 
c.  5. 


(A)  See  ITerts  and  Essex  JV.  B^.  Co.  a909),  W.  N.  48,  Eady,  J. ;  Macmillaii  v. 
Dent,  (1907)  1  Ch.  107,  124,  Mculton,  L  J.  As  to  the  meaning  of  "right 
accrued,"  see  Ahbot  v.  Minister  of  Lands,  (1895)  A.  C.  426 ;  Seynolds  v.  Ati.- 
Gen.for  Nova  Scotia,  (1896)  A.  C.  240. 

(«)  See  Arohbold,  Cr.  PI.  (24th  ed.)  p.  7  :   I  Eussell,  Or.  (7th  ed.)  p.  7. 
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that  the  principle  laid  down  in  those  cases  is  applicable  to  the 
present  case.  And  that  principle  is  this:  Where  you  have  a 
repeal  and  you  have  also  a  saving  clause,  you  have  to  consider 
whether  the  substituted  enactment  contains  anything  incom- 
patible with  the  previously  existing  enactment.  The  question 
is,  Aye  or  No,  is  there  incompatibility  between  the  two?  And 
in  those  cases  the  judges,  in  holding  that  there  was  a  saving 
clause  large  enough  to  annul  the  repeal,  said  you  must  see 
whether  the  true  effect  was  to  substitute  something  incom- 
patible with  the  enactment  in  the  Act  repealed;  and  that,  if 
you  found  something  in  the  repealing  Act  incompatible  with 
the  general  enactments  in  the  repealed  Act,  then  you  must  treat 
the  jurisdiction  under  the  repealed  Act  as  pro  tanto  wiped 
out.  That  is  settled  by  the  cases  of  In  re  Busfield  (d)  and 
Hume  V.  Somerton  (e).  In  both  those  cases  the  judges  relied 
upon  the  incompatibility  of  the  substituted  enactments  with 
the  old  enactments,  and  held  that  in  consequence  of  that  in- 
oompatibility  the  jurisdiction  under  the  old  Act  could  not 
remain;  but  they  were  prepared  to  hold  that  the  saving  clause 
would,  if  there  were  no  incompatibility  between  the  enact- 
ments, have  the  effect  of  annulling  the  repeal  (/). 

"  In  this  state  of  the  authorities  it  appears  to  me  that  there 
is  enough  here  to  enable  us  to  hold  that  under  this  saving 
clause  the  useful  jurisdiction  under  the  Act  of  1850  in  the 
case  of  criminal  lunatics  have  not  been  absolutely  wiped  out. 
It  would  be  a  public  misfortune  if  there  were  no  jurisdiction 
over  funds  held  by  criminal  lunatics,  and,  in  my  opinion,  we 
are  not  bound  to  hold  that  in  consequence  of  the  Act  of  1890 
no  such  jurisdiction  now  exists.  On  the  contrary  it  seems 
to  me  to  have  been  the  intention  of  this  saving  clause  to  pre- 
serve that  jurisdiction.  Accordingly,  I  am  of  opinion  that  the 
jurisdiction  under  the  old  Act  remains,  though  the  practice 
must  be  governed  by  the  new  Act." 

Where  an  Act  passed  after  1850  contains  a  clause  repealing  Repeals  do 
a  repealing  enactment,  this  does  not  revive  any  enactment  pre-  not  revive 
viously  repealed,  unless   words    are    added  reviving  the  last-  ^^^^l*'^- 
mentioned  enactment  {g) .    This  provision  supersedes  the  canon 

{a)  (1886),  32  Ch.  D.  123.  In  this  case  it  was  held  that  as  the  Rules  of  the 
Supreme  Court.  1883,  amounted  to  a  code  on  the  subject  in  dispute,  it  would  be 
wrong  to  hold  that  a  saving  clause  in  the  above  form  preserved  a  further  juris- 
diction established  by  the  repealed  Act. 

(e)  (1890),  25  Q.  B.  T).  239. 

(/)  The  observations  of  Baggallay,  L.J.,  in  Sayers  v.  CoUyer  (1884),  28  Ch.  D. 
103,  107,  were  oonsiHered  and  criticised.  In  that  case  the  question  arose 
whether  the  Statute  Law  Revision  Act,  1883  (46  &  47  Vict.  c.  49),  had  taken 
away  the  jurisdiction  as  to  damages  given  to  Chancery  judges  by  Lord  Cairns' 
Act. 

{g)  Int.  Act,  1889,  s.  11  (1),  post,  Appendix  C.  Sect.  21  of  the  New  Zealand 
Interpretation  Act  of  1888,  which  was  framed  on  the  model  of  13  &  14  Vict. 
u.  21,  has  been  held  to  create  a  presumption  against  revival  only  where  the 
context  does  not  manifestly  indicate  a  oontrarj'  intention.  Lothian  v.  Btigden 
(1903),  23  N.  Z.  L.  E.  901,  903,  Williams,  J.     See  also  ««;!«,  p.  304. 
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of  construction  previously  adopted,  and  alters  the  presumption 
as  to  the  intentipn  to  revive  a  defunct  law.  Where  an  Act 
altering  the  common  law  is  repealed  by  an  Act  passed  after 
1889,  repeal  of  the  statute  seems  not  to  revive  the  oommon 
law  unless  a  contrary  intention  appears  Qi) . 
Construing  The  general  rule  as  to  the  way  in  which  repealing  sections 

repeal  clauses.  gj-Q  to  be  regarded  by  the  Courts  is  well  expressed  in  Hough 
V.  Windm  (1884),  12  Q.  B.  D.  224.    In  that  case  a  question 
46  &  47  Viet,   arose  as  to  the  eSeot  of  the  Bankruptcy  Act,  1883,  upon  the 
"•  ^^-  Statute  of  "Weetminster  the  Second   (13  Edw.  1,  c.  18)  and 

writs  of  elegit.  Bowen,  L.J.,  said  (p.  227):  "It  appears  to 
me  that  the  answer  to  this  somewhat  formidable  argument 
[upon  sects.  146  and  169  of  the  Act  of  1883]  is  to  be  found  in 
a  study  of  the  framework  of  the  Bankruptcy  Act,  1883,  so 
far  as  it. works  a  repeal  of  previous  legislation.  It  does  not 
seem  to  me  to  be  possible,  without  misunderstanding  ,the 
scheme  of  drafting  which  the  Legislature  has  adopted,  to  treat 
the  repealing  section  (169)  as  an  independent  section,  or  one 
intended  to  do  more  than,  for  sake  of  symmetry,  to  repeal 
expressly  in  a  group  those  portions  of  previous  statutes  which 
had  already  been  repealed  by  implication  in  the  body  of  the 
Act.  I  have  examined  schedule  5  in  detail,  which  contains 
the  list  of  previous  Acts,  of  Parliament  all  or  part  of  which 
is  to  be  repealed  by  sect.  169,  and  I  have  come  to  the  conclusion 
that  the  idea  upon  which  the  Bankruptcy  Act,  1883,  has  been 
framed  was  to  enact,  in  the  first  place  specifically,  a  com- 
plete code  of  provisions  which,  so  far  as  they  are  inconsistent 
with  any  previous  legislation,  would  repeal  it  by  implication, 
and  then  over  again,  at  the  very  last,  to  clear  the  Statute- 
book,  so  to  speak,  by  sect.  169,  and  to  sweep  into  one  compen- 
dioius  repeal  section  all  the  statutes  and  sections  ;of  statutes 
which  in  the  earlier  part  of  the  Act  had  been  impliedly  done 
away  with  already,  the  Bankruptcy  Act,  1869,  being  itself 
among  the  number." 
Statute  Law  3.  The  first  proposals  for  the  revision  of  the  statute  law 
EeTisionAots.  ^gre  made  by  Edward  VI.,  James  I.,  and  Lord  Bacon  (i), 
but  the  process  of  statute  law  revision  did  not  begin  till  1856, 
with  the  repeal  in  that  year  of  a  series  of  obsolete  Acts  (Ic). 
Since  the  establishment  of  the  Statute  Law  Committee  in 
1868,  Statute  Law  Revision  Acts  are  of  almost  yearly  recur- 
rence (Z) .  They  have  been  applied  to  the  Acts  of  the  Irish 
and  Scots  Parliaments  (m) .      It    has    already    been   pointed 

{h)  Int.  Act,  1889,  s.  38  (2),  post,  Appendix  C. 

(i)   Vide  Rnffhead,  Statutes,  vol.  i.  Pref.  p.  20. 

(i)  Vide  Ilbert,  Learislative  Methods  and  Forms,  p.  57  ;  Law  Journal  News- 
paper, vol.  xiiii.  (1888),  p.  413. 

(l)  A  list  of  them  is  g;iven  in  the  Chronological  Index  to  the  Statutes  (pub- 
lished annunllyl  tit  "  Statute  Law  Kevision." 

(m)  See  the  Statute  Law  EeTision  (Scotland)  Act,  1906  (6  Edw.  7,  o.  38),  and 
ante,  p.  51. 
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out  (w)  that,  theoretically,  no  English  Act  grows  obsolete . 
The  result  of  this  doctrine  was  that,  in  the  absence  of  an  au- 
thoritative expurgation  of  the  Statute-book,  there  was  always 
some  danger  of  being  brought  within  the  four  corners  of  some 
forgotten  Act,  or  of  the  alternative  of  a  lengthy  and  puzzling 
inquirj'  into  the  exact  amount  of  inconsistency  between  earlier 
and  later  Acts. 

Mr.  E.  S.  Wright  (o)  pointed  out  in  1878  (p)  that  many 
Acts  were  retained  in  the   Statutes  Revised   (and  this  is  so 
even  in  the  second  edition)    which,   although   unrepealed   as 
regards  England,  are  yet  for  all  practical  purposes  obsolete. 
And  his  view  was  in  1890  indorsed  by  a  select  committee  of 
the  House  of  Commons  {q)  on  the  first  Statute  Law  Revision 
Bill  of  that  year:   "Your  committee  have  been  struck,  in  the 
course  of  their  examination  of  the  Statute-book,  by  the  large 
number  of  statutes  of  little  or  no  practical  utility  which  still 
remain   unrepealed.     This  remark  applies   with  special  force 
to  Imperial  Acts  now  operative  in  Scotland  or  Ireland  only, 
as  well  as  to  many  Acts  of  the  Parliament  of  Ireland  before 
the  Union.     Modern  repealing  Acts  have  frequently  been  ex- 
pressed to  apply  to  England  only  where  we  find  no  reason  to 
think  that,  in  point  of  fact,  the  Act  or  part  of  an  Act  repealed 
for  England  has  any  practical  application  at  the  present  day 
to  the  circumstances  of  Scotland  or  Ireland,  as  the  case  may 
be."     This  expression  of  opinion  has  resulted  in  increased  and 
emboldened  activity  in  the  expurgation  of  dead  law.      The  Method, 
principles  upon  which  the  selection  of  enactments  for  inclusion 
is  made  are  thus  stated  in  the  memoranda  prefixed  to  the  Bills 
when  introduced: — "  The  first  schedule  is  intended  to  comprise 
(as  the  preamble  to  the  Bill  states),  besides  superfluous  words 
of  enactment,  enactments  which  have  ceased  to  be  in  force 
otherwise  than  by  express  specific  repeal,  or  have  by  lapse  of 
time  or  otherwise  become  unnecessary,  and  also  such  parts  of 
titles,  preambles,  recitals,  and  enacting  words  as  are  intended 
to  be  omitted  in  future  editions  of  the  statutes  under  the  au- 
thority of  the  Bill(r). 

"  I.  For  the  purposes  of  the  schedule,  six  different  classes 
of  enactments  are  considered  as  having  ceased  to  be  in  force, 
although  not  expressly  and  specifically  repealed;  namely,  such 
enactments  as  are — 

"  1 .  Expired — that  is,  enactments  Vhich,  having  been  origin- 
ally limited  to  endure  only  for  a  specified  period  by 
a  distinct  provision,  have  not  been  either  perpetuated 
or  kept  in  force  by  continuance,  or  which  have  merely 

(n)  Ante,  p.  5. 

(o)  The  late  Mr.  Justice  Wright. 

[p)  Eeport  relating  to  Crimi[ial  Law  and  Procedure,  1878  (H.  L.),  No.  178 

iq)  Pari.  Eep.  1890—0—110,  p.  iii. 

(r)  See  Statute  Law  Revision  Act,  1908  (8  Edw.  7,  u.  49),  s.  1. 
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had  for  their  object  the  continuance  of  previous  tem- 
porary enactments  for  periods  now  gone  by  effluxion 
of  time; 
"2.  S^iew^  (s)— that  is,  enactments    spent    or  exhausted  in 
operation  by  the  accomplishment  of  the  purposes  for 
which  they  were  passed,  either  at  the  moment  of  their 
first  taking  effect  or  on  the  happening  of  some  event 
or  on  the  doing  of  some  act  authorised  or  required; 
"3.  Repealed  in  general  terms — that    is,  repealed    by  the 
operation  of  an  enactment  expressed  only  in  general 
terms  as  distinguished    from    an    enactment  speci- 
fying the  Acts  on  which  it  is  to  operate; 
"4.  Virtually  repealed — where  an  earlier  enactment  is  in- 
consistent with,  or  is  rendered  nugatory  by,  a  later 
one; 
"  5    Superseded — where  a  later  enactment  effects  the  same 
purposes  as  an  earlier  one  by  repetition  of  its  terms 
or  otherwise; 
"6.   Obsolete — where  the  state  of  things  contemplated  by 
the  enactment  has  ceased  tO'  exist,  or  the  enactment 
is  of  such  a  nature  as  to  be  no  longer  capable  of 
being  put  in  force,  regard  being  had  to  the  altera- 
tion of  political  or  social  circumstances  (t) . 
"  II.  For  the  purpose  of  the  schedules,  enactments  are  con- 
sidered unnecessary  where  the  provisions  are  of  such  a  nature 
as  not  to  require  at  the  present  day  statutory  authority. 

"  Where  any  enactment  is  comprised  in  the  schedules  on  any 
ground  not  above  explained,  the  ground  of  repeal  sufficiently 
appears  from  the  expression  used  in  the  third  column  of  the 
schedule  to  the  Bill,  which  is,  however,  not  matter  for  con- 
sideration by  the  Courts"  (m). 
Saving  The  saving  clauses  in  Statute  Law  Revision  Acts  are  drawn 

with  great  care  (x) . 

(1)  They  usually  confine  the  effect  of  the  repeal  to  the 
United  Kingdom,  leaving  it  open  to  colonial  legislatures  to 
deal  with  Acts  operating  as  part  of  the  colonial  law  (y) . 

(2)  They  also  contain  (in  addition  to  the  savings  referred  to 
ante,  p.  315)  the  following  savings:  — 

(a)  Enactments  not  comprised  in  the  schedule  (i.e.,  Acts  in- 
corporated with  enactments  repealed)  are  unaffected 

(«)  As  to  the  use  of  the  term  "spent,"  see  1  Bl.  Comm.  (14th  ed.),  p.  44; 
Second  Report  of  the  Statute  Law  Commissioners,  p.  7  ;  and  Warren  v.  Windle 
(1803),  3  East,  205;  and  post,  p.  373.  As  to  the  difference  between  a  law 
expired  and  a  law  spent,  see  Callis  on  Sewers,  95. 

(t)  As  to  desuetude,  vide  ante,  p.  5. 

(«)    Vliie  ante,  p.  135. 

(x)  It  is  to  be  regretted  that  the  third  column  printed  in  each  Bill,  stating  the 
rea'sons  for  repeal,  is  not  included  in  the  Act,  as  some  aid  towards  ascertaining 
the  motives  for  repeal. 

{y)    Vide  post,  ch.  viii. ;  28  &  29  Viet.  c.  63  ;  post,  ch.  ix. 
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by  the  inclusion  in  the  schedule  of  Acts  by  which  the 
excluded  Acts  have  b&sn  repealed  {z),  confirmed,  re- 
vived, or  perpetuated.  Temporary  Acts  subsequently 
made  perpetual  are  dealt  with  by  excision  of  the  clause 
as  to  duration  and  the  Act  making  them  perpetual, 
thus  destroying  their  history  to  some  extent, 
(b)  Enactments  in  which  a  repealed  enactment  has  been 
applied,  incorporated,  or  referred  to,  are  unaffected 
by  its  repeal  (a) . 

The  effect  of  Statute  Law  Kevision  Acts  is,  in  the  main.  Effect, 
literary  only.  They  excise  dead  matter,  prune  off  superfluities, 
and  reject  clearly  inconsistent  enactments.  Farther  than  this 
they  dJo  not  profess  to  go  (&).  And  it  is  rare  for  any  serious 
error  to  be  made  in  any  of  them.  In  one  or  two  cases  the  wrong 
Act  has  been  repealed  by  a  misprint  (c),  and  in  one  or  two 
other  oases  it  has  been  thought  advisable  to  re-enact  or  revive 
an  enactment  included  in  a  Statute  Law  Revision  Act  {d) . 

Under  powers  given  by  the  Statute  Law  Revision  Act,  1890 
(5-3  &  54  Vict.  c.  33),  earlier  Acts  have  been  abbreviated  by  the 
excision  of  words  made  unnecessary  by  the  Interpretation  Act, 
1889.  And  the  Statute  Law  Revision  Act,  1893  (56  &  57  Vict, 
c.  3),  and  subsequent  Acts  have  authorised  the  revisers,  in 
preparing  the  second  revised  edition  of  the  statutes,  to  sub- 
stitute references  by  a  statutory  short  title  for  references  to 
the  full  title. 

In  dealing  with  Acts  prior  to  the  seventeenth  century,  the 
effect  of  Statute  Law  Revision  Acts  appears  to  be,  not  to  alter 
the  law,  but  to  leave  outstanding  as  common  law  what  has  by 
long  establishment  become  hardly  distinguishable  from  it.  And 
it  must  not  be  hastily  assumed  that  an  Act  or  a  clause  is 
repealed  because  it  is  specified  in  the  schedule  to  a  Statute  Law 
Revision  Act.  In  Northam  Bridge  Co.v.R.  (1886),  55  L.  T.  . 
759,  an  Act  repealed,  among  many  others,  by  the  old  General 
Turnpike  Act  was  found  to  be  so  far  revived  by  an  obscurely 
framed  exception  in  a  later  Act  as  to  exempt  the  Postmaster- 
General  from  payment  of  toll  for  use  of  a  bridge  made  under 
special  statutory  authority,  and  as  to  preclude  what  might  have 
been  an  interesting  argument  on  the  question  of  exemption  by 
prerogative  (e) . 

The    repeat    or    omission  of  preambles  effected    by  recent  Repeal  of 

preambles. 

(z)  This  is  covered  by  the  Int.  Act,  s.  38  (2),  post,  Appendix  C. 
(a)    Vide  Int.  Act,  s.  38  (1),  post.  Appendix  C. ;    Willingale  v.'  Norris,  (1909) 
1  K.  B.  57, 

(i)  See  Hufam  r.  North  Staffordshire  Rail.  Co.,  (1R94)  2  Q.  B.  821. 

(c)  Vide  the  Btatuie  Law  Revimon  Act,   1888  (51  &  52  Vict.  c.  57),  and 
the  Finance  Act,  1S97  (60  &  61  Vict.  u.  24),  s.  7. 

(d)  E.g.  10  Geo.  4,  u.  44,  s.  9. 

(e)  3  Law  Qnarterly  Review,  114.     See  also  Gas  Light  and  Coke  Co.  v.  Hardy 
(1886),  17  Q.  B.  D.  619. 
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Statute  Law  Revision  Acts  (/)  is  intended  to  carry  out  the 
recommendations  of  a  select  committee  of  the  House  of 
Commons  (g)  which  in  1890  came  to  the  conclusion  that  the 
process  of  statute  law  revision  might  be  safely  made  much 
more  extensive  and  valuable  by  the  repeal  of  such  of  the 
preambles  of  scheduled  Acts  as  are  not  required  for  the  purpose 
of  explaining  or  interpreting  the  Acts  to  which  they  are  pre- 
fixed, and  were  not  of  any  such  historical  interest  as  to  make  it 
desirable  that  they  should  be  reprinted  in  future  and  revised 
editions  of  the  statutes.  This  procedure  undoubtedly -saves  a 
good  deal  of  printing,  but  is  open  to  somewhat  serious  ob- 
jections . 

(1)  It  is  difficult  for  a  draftsman  to  decide  offhand  what 

light  the  Courts  would   derive   from  a  preamble  in 
construing  a  statute; 

(2)  The  omission  makes  it  necessary  for  Courts  and  lawyers, 

out  of  caution,  to  use,  not  the  revised  statute,  but  the 
full  text,  when  a  question  of  construction  arises;  and 

(3)  The  opinion  of  a  Parliamentary  committee  on  the  effect 

of  a  preamble  cannot  be  taken  into  account  in  the 
construction  of  a  statute. 

It  peems  to  be  safe  to  deal  with  preambles  in  this  way  only 
when  the  sections  to  which  the  repealed  part  clearly  refers  are 
also  repealed,  or  where  the  Courts  have  definitely  decided  on  the 
relation  of  the  preamble  to  the  enacting  part. 
Incorporated  4.  The  effect  of  incorporating  one  Act  with  another  is  pre- 
sumably  to  make  them  parte  of  the  same  code  (h) . 

Where  an  Act  is  to  be  construed  as  one  with  a  prior  Act, 

prima  facie  the  later  Act  is  not  of  wider  application  than  the 

earlier  Act.     Thus,  it  was  held  in  Cox  v.  Andrews  (1883), 

37  &  38  Vict.    12  Q.  B.  D.  126,  that  the  Betting  Act,  1874,  was  confined 

16  &  17  Vict    ^  ^^  mentioned  in  the  Betting  Act,  1853 — i.e.  to  bets  and 

u.  119.;        '   wagers  made  in  a  house,  office,  room,  or  other  place  kept  for 

(/)  Ruff  head  and  the  Statute  Law  Revision  Committee  differ  as  to  the  value 
of  a  preamble.  RutEhead  says  (Statt.  at  Large,  1769,  vol.  i.  Pref.  p.  xxii.) : 
"  By  having  the  statute  at  large  before  him,  he  has  the  benefit  of  the  preamble, 
which,  as  Lord  Coke  observes,  is  a  good  guide  to  discover  the  meaning  of  the 
Act,  or  rather,  a  key  which  opens  to  the  knowledge  of  it ;  and  it  is  a  rule  of  the 
law  that  the  Preamble  must  be  taken  for  Truth.  The  preamble  generally  sets 
forth  the  mischief  intended  to  be  remedied,  and  by  having  the  chain  of  Acta 
under  his  eye  the  reader  may  perceive  how  the  remedy  operated  and  how  it  was 
counteracted,  by  which  means  he  will  be  better  able  to  judge  of  the  full  end  and 
scope  of  the  Legislature  with  respect  to  the  subject  of  his  inquiry"  :  vide  ante, 
p.  199.  The  omission  of  the  preambles  in  the  Revised  Statutes  detracts  from 
their  value  to  lawyers,  who,  if  an  Act  is  obscure,  can  never  feel  safe  without 
recourse  to  the  full  text,  which  is,  for  purposes  of  construction,  as  fjiUy  in 
force  as  if  the  Statute  Law  Revision  Act  had  not  touched  its  contents,  for  the 
Statute  Law  Revision  Acts  from  1890  do  not  repeal,  but  merely  authorise  the 
omission  in  whole  or  part  of  certain  preambles :  Ilbert,  Legislative  Methods  and 
Forms.  72. 

iff)  Pari.  Rep.  1890— C— 110,  p.  iii. 

(A)  Vide  ante,  p.  219.  As  to  difficulties  caused  by  incorporating  parts  of  the 
same  Act  with  two  different  sets  of  prior  statutes,  see  JJ.  v.  Otto  Monsted,  Ltd., 
(1906)  2  K.  B.  456. 
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the  purpose  of  betting.     The  Parliamentary  Oaths  Act,  1866,  29  &  soviet, 
prescribed  a  form  of  oath,  and  a  penalty  for  not  taking  it.  "■  i^- 
The  Promissory  Oaths  Act,  1868,  altered  the  form  of  oath  and  31  &  32  Viot. 
re-enacted  the  Act  of  1866.     The  Statute  Law  Kevision  Act,  s'g^sgyjot 
1875,  repealed  the  Act  of  1866  so  far  as  related  to  the  form  c  66 
of  oath.    In  Glarlie  v.  Bradlaugh  (1881),  8  Q.  B.  D.  63,  the 
extent  of  this  repeal  came  into  question,  and  Brett,  L.J.-  (at 
p.   69),  described  the  last  Act  as  an  Act  of  supererogation, 
and  said  that  the  contention  laid  before  the  Court,  that   the 
penalty  of  the  Act  of  1866  was  taken  away  by  the  Act  of 
1875,  obtained  its  colour  only  from  the  form  in  which   the 
amendments  had  been  made  in  1868;  and  added  (at  p.  69): 
"  There  is  a  rxile  of  cojustruction  that  where  a  statute  is  incor- 
porated by  reference  into  a  second  statute,  the  repeal  of  the 
first  statute  by  a  third  does  not  aSect  the  second."     This  rule 
is  now  included  in  sect.  38   (1)  of  the  Interpretation  Act,  52  &  53  viot. 
1889  {i),  with  a  further  provision  that,  in  the  case  of  con-  0.  63. 
Bolidation  Acts,  the  unrepealed  enactment  is  to  be  read  as  re- 
ferring to  the  provision  in  the  repealing  Act  corresponding 
wholly  or  with  modifications  to  the  enactment  to  which  refer- 
ence was  originally  made  Qc) . 

5.  Where  an  Act  is  expressed  tor  be  enacted  for  the  explana-  Explanatory 
tion  of  a  prior  enactment,  prima  facie  it  is  confined   to   the  Acts, 
same  subject-matter    as    the    prior    enactment.      1    Will.    & 

Mar.  c.  30,  was  passed  to  encourage  mining  for  the  baser 
metals  therein  mentioned.  5  &  6  Will.  &  Mar.  c.  6, 
was  enacted  for  the  better  explanation  of  the  earlier  Act. 
,  In  Att.-Gen.  v.  Morgan,  (1891)  1  Oh.  432,  it  was  held  that 
the  latter  enactment  did  not  apply  to  mines  worked  for  gold, 
although  the  rock  in  which  the  gold  was  found  contained  the 
baser  metals  mentioned  in  the  earlier  Act. 

6.  Consolidation  is  the  reduction  into  a  systematic  form  of  Consolidation 
the  whole  of  the  statute  law  relating  to  a  given  subject,  as  Acts.  , 
illustrated  or  explained  by  judicial  decisions  (Z) . 

Numerous  consolidation  Acts  have  been  passed  by  Parlia- 
ment {m)  in  the  last  fifty  years,  beginning  with  the  .Criminal 

(t)  Post.  Appendix  C. 

(A)  As  to  the  effect  of  the  repeal  by  a  Statute  Law  EeTision  Act  of  a  clause 
in  a  statute  whieh  is  incorporated  by  reference  into  another  statute,  see 
WillingaU  v.  Norria,  (1909)  1  K.  B.  S7. 

(Q  Encyc.  English  Law  {2nd  ed.),  vol.  iii.  p.  488,  Sir  Courtenay  Hbert. 
Thring.  "Practical  Legislation"  (ed.  1902),  p.  14. 

[m)  Morfi  progress  has  been  made  in  the  consolidation  of  the  statute  law 
of  the  colonies  than  in  that  of  the  United  Kingdom.  In  Canada  the  statutes  of 
the  Dominion  and  of  many  of  the  provinces  have  been  revised  and  consolidated 
either  in  the  form  of  a  code  (Quebec,  1888  ;  Dominion,  1886  and  1906  ;  Ontario, 
1897 ;  Manitoba,  1902 ;  British  Columbia,  1897 ;  New  Brunswick,  1903),  or  on 
the  plan  of  Chitty's  Statutes  (Nova  Sontia,  1900).  The  chief  titles  were 
•consolidated  in  Victoria  in  1890,  and  in  Tasmania  in  1903.  The  Quee'  sland 
statutes  are  collefted  in  the  form  of  Chitty's  Statutes,  and  in  many  of  the 
Crown  Colonies  similar  revision  and  consolidation  has  been  effected.  In  India, 
many  branches  of  the  law  have  been  codified.  See  Ilbert,  Legislative  Methods 
and  Forms,  ch.  ix. 

y  2 
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Law  Consolidation  Acts  of  1861,  and  since  1868  (w)  the  pro- 
cess has  gone  on  with  growing  rapidity  (o)  pari  passu  witt 
revision . 

The  effect  of  most  of  these  Acts  may  be  described  as  purely 
literary.  In  so  far  as  the  Act  is  purely  a  consolidation  Act,, 
although  it  may  repeal  the  reproduced  enactments,  the  repeal  is. 
merely  for  the  purpose  of  rearrangement,  and  there  is  no 
moment  at  which  the  substance  of  the  older  enactments  ceases 
to  bo  in  force  (p),  although  it  is  true  that  its  ancient  form  is 
destroyed  by  the  process  of  reproduction  and  repeal.  The- 
consolidation  merely  places  together  in  a  later  volume  of  the 
Statute  -  book  enactments  previously  scattered  over  many 
volumes  (q) .  But  it  must  not  be  forgotten  that  it  is  almost, 
inevitable  that  in  the  process  of  consolidation  the  rearrangement, 
of  the  former  Acts  and  the  modernisation  of  the  language 
should  to  some  extent  alter  the  law .  And  often  a  consolidation 
Act  is  not  a  statute  merely  collecting  into  one  chapter  an 
original  or  principal  Act  with  subsequent  amendments  and 
codifications,  but  involves  the  co-ordination  and  simplification 
of  former  eixactments  (r) . 

The  consequences  which  flow  from  these  facts  may  be  briefly 
stated  thus:  — 

(1)  The  Courts  will  lean  against  any  presumption  that  such, 
an  Act  was  intended  to  alter  the  common  law.  In  Nolan  v. 
Clifford  (1904),  1  Australia  C.  L.  E.  429,  445,  speaking  of 
the  Crimes  Act,  1900  (No.  40),  of  New  South  Wales,  Griffith, 
C.J.,  said:  "  This  is  described  to  be  an  Act  to  consolidate  the 
statutes  relating  to  criminal  law.  There  is  nothing  to  indicate 
that  the  Legislature  intended  to  make  any  substantial  altera- 
tion in  the  law.  It  is  intituled  an  Act  to  consolidate  the 
statutes.  There  is  nothing  to  suggest  that  they  intended  to- 
make  an  important  alteration  in  the  common  law  on  a  matter 
materially  affecting  the  liberty  of  the  sub j  ect . "  And  Barton,  J . , 

(«)  When  the  statute  Law  ReTision  Committee  was  established.  See  Thring,. 
Practical  Legislation  (ed.  19.02),  p.  10;  Ilhert,  Legislative  Methods  and  Forms, 
p.  6.5.  In  1893,  a  joint  committee  of  both  Houses  reported  on  the  work  of  the 
committee.     (Pari.  Pap.  1893— C— 22  ;  and  Ilbert,  lib.  cit.  p.  72.) 

(o)  E.g.,  the  Customs  Laws  Consolidation  Act,  1876;  the  Sheriffs  Act,  1887  ; 
the  Coroners  Act,  1887 ;  the  Stamp  Act,  1891  ;  the  Stamp  Duties  Management- 
Act,  1891 ;  the  Municipal  Corporations  Act,  1882  ;  the  County  Courts  Act, 
1888  :  the  Post  Office  Act,  1908  ;  the  Companies  (Consolidation)  Act,  1908;  and 
the  Licensing  (Consolidation)  Act,  1910. 

(p)  The  revision  of  the  statutes  of  Canada,  brought  into  force  by  Royal  Pro- 
clamation in  March,  1887,  though  in  form  repealing  the  Acts  consolidated, 
was  held  in  reality  to  preserve  them  in  unbroken  continuity ;  and  as  a  con^ 
sequence  of  this  rule  it  was  held  that  the  adoption  by  municipalities  of  the- 
Canada  Temperance  Act  prior  to  the  revision  was  not  changed  or  interfered 
vrith  by  the  revision,  the  alterations  in  the  phraseology  of  the  revising  Act 
being  verbal  only,  and  not  materially  changing  its  character :  Frontenac  Licence 
Commissioners  v.  Frontenac  County  (1887),  14  Ont.  Rep.  741,  Bovd.  C. 

(})  Of  this  the  Coroners  and  Sheriffs  Acts  of  1887  and  the  Merchant  Shipping 
Act,  1894,  are  good  examples. 

(r)  Williams  v.  Permanent  Trustee  Co.  of  N.  S.  W.,  (1906)  A.  C.  248,  253 ;_ 
and  see  Wakanui  Road  District  v.  Hampatead  Tovm  Board,  (1907)  27  N.  Z.  ,L.  R.. 
469,  as  to  the  effect  of  new  amendments  inserted  in  a  compilation  Act. 
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at  p.  452,  in  concurring,  added:  "  By  the  construction  we  are 
now  placing  on  it  (sect.  9  of  the  Act),  the  ordinary  purpose 
■of  a  consolidating  Act  is  preserved,  and  it  will  not  be  wrested 
from  its  declared  objects  and  applied  to  others,  by  which  pro- 
cess an  amendment  would  be  placed  in  a  statute  where  the 
public  and  the  profession  would  not  be  in  the  least  degree  on 
their  guard  to  look  out  for  it"  (s). 

(2)  Decisions  on  the  older  enactments  are  usually  accepted  as 
<XHicluBive  it)  in  the  construction  of  the  substituted  section  in 
the  later  Act,  even,  it  would  saem,  although  the  words  would, 
if  used  for  the  first  time  in  the  substituted  section  of  the  later 
Act,  presumably  bear  another  sense  {u) .  And  the  duty  of  every 
man  under  sect.  8  of  the  Sheriffs  Act,  1887,  to  be  ready  and  50  &  51  Vict, 
apparelled  to  follow  the  sheriff  and  take  felons  at  the  cry  of  c.  55. 
the  county  would,  it  is  submitted,  be  read  by  the  construction, 
if  any,  put  on  it  in  past  times.  This  rule  may  also  be  equally 
well  expressed  by  saying  that  the  repealed  enactments  are  to 
be  dealt  with  as  being  in  pari  materia  with  the  corresponding 
section  of  the  later  Act.  It  is  recognised  in  sect.  38  (1)  of 
the  Interpretation  Act,  1889  (a;),  by  the  provision  that,  unless  52&53  Viot. 
a  contrary  intention  appears,  when  an  Act  passed  after  1889 
repeals  and  reproduces,  with  or  without  modification,  any  pro- 
visions of  a  former  Act,  references  in  any  other  Act  to  tho 
provisions  thus  repealed  are  to  be  read  as  references  to  the 
provisions  thus  re-enacted  («/) .  In  Re  Budgett,  (189-1)  2  Ch. 
557,  Chitty,  J.,  had  bo  construe  sect  40  of  the  Bankruptcy  46  &  47  Vict. 
Act,  1883,  and  said:  "  I  have  here  to  deal  not  with  an  Act  of  "•  ^^' 
Parliament  codifying  the  law,  but  with  an  Act  to  amend  and 
consolidate  the  law,  and  therefore  it  is,  I  say,  these  observa- 
tions (z)  do  not  apply;  and  I  think  it  is  legitimate  in  the 
interpretation  of  the  sections  in  this  amending  and  consoli- 
dating Act  to  refer  to  the  previous  state  of  the  law  for  the 
purpose  of  ascertaining  the  intention  of  the  Legislature." 
And  he  then  proceeded  to  examine  the  course  of  decisions  and 
legislation  with  respefst  to  the  distribution  of  joint  and  separate 

(»)  And  see  ante,  p.  302. 

(t)  Vide  ante.  p.  174.  See  also  Clarkson  v.  Mmgrase  (1881),  9  Q.  B.  D.  386  ; 
approved  iu  Smith  v.  Baknr,  (1891)  A.  C.  325,  349;  aud  as  to  the  Ontario 
statutes,  NichoUa  v.  C'umming  (1877),  1  Canada  S.  C.  39i,  420,  Richards,  O.J., 
42-5,  StroQg,  J. ;  Crain  v.  Ottauia  Collegiate  Institute  (1878),  43  U.  C.  Q.  B.  49S, 
501,  Harrison,  C.J.  The  Consolidated  Statutes  of  the  Dominion  of  Canada  are 
read  as  one  great  Aot :  Bonton  v.  Leliewe  (1870),  L.  R.  3  P.  C.  157,  162. 

(a)  This  rule,  it  is  submitted,  should  not  be  applied  where  the  superseded  Act 
has  received  different  constructions,  e.g.,  in  different  prorinces  of  Canada,  or 
in  different  parts  of  the  United  Kingdom  :  see  Davidson  v.  Ross  (1876),  24  Upp. 
Can.  Ch.  22,  79,  Patteson,  J. 

{x)  Post,  Appendix  C. 

(y)  It  is  submitted  that  this  section  does  not  apply  where  the  only  reference 
to  another  statute  is  iu  a,  section  repealing  or  amending  its  provisions.  It 
applies  where,  for  purpose  of  understanding  the  enactment  containing  the 
reference,  it  is  necessary  to  read  in  the  provision  of  the  enactment  referred  to. 
See  Bennett  v.  Minister  (1909),  7  Austr.  0.  L.  R.  372. 

(«)  The  observations  of  Lord  Hersohell  in  Vagliano's  case,  post,  p.  326. 
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estatee  from  Ex  parte  Cook  {a).  In  Brown  v.  M'Lachlan 
(1872),  L.  R.  4  P.  C.  543,  550,  the  Judicial  Committee  had 
to  interpret  a  South  Australian  statute,  which  professed  to 
repeal  a  former  statute  of  limited  operation,  and  to  re-enact 
its  provisions  in  an  amended  form.  In  order  to  ascertain  the 
intention  of  the  Legislature,  they  examined  the  history  of  the 
land  legislation  of  the  colony,  to  see  whether  there  was  any- 
thing therein  to  rebut  the  presumption  that  it  had  not  been 
meant  in  a  statute  of  the  kind  to  extend  the  amended  provisions 
to  classes  of  persons  not  within  the  repealed  Act.  But  the 
Court  has  no  authority  to  take  a  consolidating  Act  to  pieces 
and  rearrange  the  sections  so  as  to  produce  an  effect  which  on 
the  face  of  the  Act  as  it  stands  does  not  seem  to  have  .been 
intended  (6).  Where  a  local  Act  to  amend  the  constitution 
of,  and  to  consolidate,  amend  and  extend  the  statutory  powers 
of  the  Conservators  of  the  Eiver  Thames  (57  &  58  Vict, 
e.  clxxxvii),  contained  in  sect.  289  a  clause  exempting  from 
rates  and  taxes  combining  clauses  on  the  same  subject  in  Acts 
of  1788  and  1814,  it  was  held  that  the  new  section  must  he 
treated  not  as  consolidating  former  enactments,  but  as  en- 
acting new  law  (c) . 

(3)  Statutes  not  expressly  repealed  continue  in  force  without 
modification,  except  so  far  as  stated  in  the  provision  last  set 
forth. 

Oodifioation         7    Acts  codifying  the  law,  SO  far  as  they  embody  statute  law, 
°  '  are  subject  to  the  same  rules  as  consolidation  Acts.    So  far  as 

they  embody  the  rules  of  equity,  common  law,  or  the  law 
merchant,  they  must  be  construed  with  reference  to  the  rules 
laid  down  in  the  last  chapter,  subject  to  the  observations  of 
Lord  Herschell  in  BcmTc  of  England  v.  Yagliano  (d),  which 

46  &  46  Vict,  turned  upon  the  Bills  of  Exchange  Act,  1882,  the  first  modern 
Act  which  can  be  said  to  have  the  qualities  of  a  code.  The 
learned  Lord,  in  discussing  the  opinions  of  the  Court  of  Ap- 
peal, said  (at  p.  144):  "The  conclusion  thus  expressed  was 
founded  upon  an  examination  of  the  state  of  the  law  at  the 
time  the  Bills  of  Exchange  Act  was  passed.  The  prior  au- 
thorities were  subjected  by  the  learned  judges  who  concurred 
in  this  conclusion  to  an  elaborate  review,  with  the  result  that 
it  was  established  to  their  satisfaction  that  a  bill  made  pay- 
able to  a  fictitious  person  or  his  order  was,  as  against  the 
acceptor,  in  effect  a  bill  payable  to  bearer  only  when  the 
acoepfcor  was  aware  of  the  circumstance  that  the  payee  was  a 
fictitious  person,  and,  further,  that  his  liability  in  that  case 
depended  upon  an  application  of  the  law  of  estoppel.  It 
appeared  to  those  learned  judges  that  if  the  exception  was  to 
be  further  extended  it  would  rest  upon  no  principle,  and  that 

(a)  (1728),  2  P.  Wms.  .500. 

(i)    Williams  t.  Permanent  Trustee  Co.  of  N.  S.  W.,  (1906)  A.  0.  248,  253. 
(c)  Stewart  v.  Thames  Conservancy,  (1908)  1  K.  B.  893,  903,  Bray,  J. 
id)  (1891)  A.  0.  107. 
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the}'  might  well  pause  before  holding  that  sect.  7,  sub-sect.  3, 
of  the  statute  was  '  intended,  not  merely  to  codify  the  existing 
law,  but  to  alter  it,  and  to  introduce  so  remarkable  and  un- 
intelligible a  change.'  With  sincere  respect  for  the  learned 
judges  who  have  taken  this  view,  I  cannot  bring  myself  to 
think  that  this  is  the  proper  way  to  deal  with  such  a  statute 
as  the  Bills  of  Exchange  Act,  which  was  intended  to  be  a  code 
of  the  law  relating  to  negotiable  instruments.  I  think  the 
proper  course  is,  in  the  first  instance,  to  examine  the  language 
of  the  statute,  and  to  ask  what  is  its  natural  meaning,  unin- 
fluenced by  any  considerations  derived  from  the  previous  state 
of  the  law,  and  not  to  start  with  inquiring  how  the  law  pre- 
viously stood,  and  then,  assuming  that  it  was  probably  intended 
to  leave  it  unaltered,  to  see  if  the  words  of  the  enactment  will 
bear  an  interpretation  in  conformity  with  this  view.  If  a 
statute  intended  to  embody  in  a  code  a  particular  branch  of 
the  law  is  to  be  treated  in  this  fashion,  it  appears  "to  me  that 
its  utility  will  be  almost  entirely  destroyed,  and  the  very  object 
with  which  it  was  enacted  will  be  frustrated.  The  purpose 
of  such  a  statute  surely  was  that  on  any  point  specifically 
dealt  with  by  it,  the  law  should  be  ascertained  by  interpreting 
the  language  used,  instead  of,  as  before,  by  roaming  over  a 
vast  number  of  authorities  in  order  to  discover  what  the  law 
was,  extracting  it  by  a  minute  critical  examination  of  the 
prior  decisions,  dependent  upon  a  knowledge  of  the  exact  effect 
even  of  an  obsolete  proceeding  such  as  a  demurrer  to  evi- 
dence. I  am,  of  course,  far  from  asserting  that  recourse  may 
never  be  had  to  the  previous  state  of  the  la-w  for  the  purpose 
of  aiding  in  the  construction  of  the  provisions  of  the  code. 
If,  for  example,  a  provision  be  of  doubtful  import,  such  resort 
would  be  perfectly  legitimate.  Or,  again,  if  in  a  code  of  the 
law  of  negotiable  instruments  words  be  found  which  have 
Piiievioiusly  acquired  a  technical  meaning,  or  been  used  in  a 
sense  other  than  their  ordinary  one,  in  relation  to  such  instru- 
ments, the  same  interpretation  might  well  be  put  upon  them 
in  the  code.  I  give  these  as  examples  merely.  They,  of 
course,  do  not  exhaust  the  category.  What,  however,  I  am 
venturing  to  insist  upon  is,  that  the  first  step  taken  should 
be  to  interpret  the  language  of  the  statute,  and  that  an  appeal 
to  earKer  decisions  can  only  be  justified  on  some  special  ground. 
One  further  remark  I  have  to  make  before  I  proceed  to  con- 
sider the  language  of  the  statute.  The  Bills  of  Exchange  Act 
was  certainly  not  intended  to  be  merely  a  code  of  the  existing 
law.  It  is  not  open  to  question  that  it  was  intended  to  alter, 
and  did  alter,  it  in  certain  respects.  And  I  do  not  think  that 
it  is  to  be  presumed  that  any  particular  provision  was  intended 
to  be  a  statement  of  the  existing  law,  rather  than  a  substituted 
enactment."  This  opinion  does  not  apply  to  consolidation 
Acts  (e),  but  has  been  accepted  as  applicable  to  codifying  Acts 

(  e)    Vide  ante,  p.  323. 
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suoh  as  thoee  relating  to  bills  of  exchange  (/),  partnership, 
and  the  sale  of  goods  (g),  and  to  Indian  (h)  and  colonial  («) 
codes. 

In  Norendra  Nath  Sircar  v.  Kamalbasini  Dasi  (1896), 
L.  R.  23  Ind.  App.  18,  a  case  on  the  meaning  of  the  Indian 
Succession  Act  (Act  X.  of  1865),  Lord  Macnaghten,  in  dis- 
cussing the  proper  mode  of  interpreting  a  code,  after  quoting 
the  passage  already  cited  from  Vagliano's  ease  said  (p.  26): 
"  The  learned  judges  of  the  High  Court  have  taken  the  course 
which  was  approved  by  the  House  of  Lords.  The  subordinate 
judge  followed  exactly  the  opposite  course.  His  judgment, 
with  much  display  of  learning  and  research,  is  a  good  example 
of  the  practice  which  Lord  Herschell  condemns,  and  the  mis- 
chief which  the  Indian  Succession  Act,  1865,  was  intended 
to  prevent.  .  .  To  construe  one  will  by  reference  to  ex- 
pressions of  more  or  less  doubtful  import  to  be  found  in  other 
wills  is,  for  the  most  part,  an  unprofitable  exercise.  .  .  . 
The  Indian  Legislature  may  have  thought  it  batter  in  certain 
cases  to  exclude  aU  controversy  by  positive  enactment.  At 
any  rate,  in  regard  toi  contingent  or  executory  bequests  the 
Indian  Succession  Act,  1865,  has  laid  down  a  hard  and  fast 
rule  which  must  be  applied  wherever  it  is  applicable  without 
speculating  on  the  intention  of  the  testator." 
I™Pjied  8.  Where  two  Acts  are  inconsistent  or  repugnant,  the  later 

•will  be  read  as  having  impliedly  repealed  the  earlier  (k) .  "  The 
latest  expression  of  the  will  of  Parliament  must  always  pre- 
vail "  (kk).  It  does  not  matter  whether  the  earlier  or  the  later 
enactment  is  public,  local  and  personal,  or  private  (I),  or  is 
penal  or  deals  with  civil  rights  only  (U),  and  the  rule  is  equally 
applicable  to  Orders  in  Council  or  rules  of  Court  if  they 
have  statutory  force  and  are  made  under  authority  'em- 
powering the  rule-makers  to  supersede  prior  enactments  as 
to  procedure  (m) .    The  Court  must  be  satisfied  that  the  two 

(/)  Ex  parte  Bank  of  Braml,  (189?.)  2  Ch.  438,  442,  Chitty,  J. 

ig)  But  see  Wallis  v.  Russell  (1902),  2  Ir.  Rep.  690,  Palles,  C.B. 

(A)  Infra. 

(i)  Eohinson  v,  Canadian  Paeifc  Rail.  Co.,  (1892)  A.  C.  481. 

(k)  Paine  v.  Slater  (1883),  11  Q.  B.  D.  120.  In  the  U.  S.,  as  in  England, 
repeals  by  implication  are  not  readily  presumed  or  inferred :  Columbia  v.  Sutton 
(1891),  143  U.  S.  26,  Lamar,  J.  In  U.  S.  v.  Tynen  (1870),  11  Wallace  U.  S.  88, 
92,  it  was  held  that  when  there  are  two  Acts  on  the  same  subject,  the  rule  is 
to  give  effect  to  both  if  possible.  But  if  the  two  are  repugnant  in  any  of  their 
provisions,  the  later  Act,  eveu  without  any  repealing  clause,  operates  to  the 
extent  of  the  repugnancy  as  a  repeal  of  the  first;  and  even  when  the  two  Acts 
are  not  in  express  terms  repugnant,  yet  if  the  later  Act  covers  the  whole  subject 
of  the  first,  and  embraces  new  provisions  plainly  showing  that  it  was  intended 
as  a  substitute  for  the  first  Act,  it  will  operate  as  a  repeal  of  that  Act. 

{kk)  Goodxoin  v.  Phillips  (1907),  7  Austr.  C.  L.  R.  1,  16,  Isaacs,  J. 

{I)  Vide  post,  pp.  446 — 479  ;  and  £e  West  Demn  Consols  Mining  Co.  (1888), 
38  Ch.  D.  51. 

{II)  Gooduin  v.  Phillips  (1907),  7  Aust.  0.  L.  R.  1,  7,  Griffiths,  C.J. 

(m)  See  ante.  p.  2'<5,  Goodwin  v.  Phillips,  I.  c,  p.  16.  The  County  Courts 
(Admiralty  Jurisdiction)  Act,  1868  (31  &  32  Vint.  o.  71),  s.  9,  was  "held  to  have 
been  impliedly  repealed  by  R.  S.  C.  Ord.  LIV.  r.  1  ;  Pockett  v.  Clippingdale, 
(1891)  2  Q.  B.  293.    And  in  The  Delano,  (1896)  P.  40  (C.  A.),  it  was  held  that 
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enactments  are  so  inconsistent  or  repugnant  that  they  can- 
not stand  together  before  they  can,  from  the  language   of 
the  later,   imply  the  repeal   of  an   express   prior   enactment 
— i.e.,    the   repeal    must,    if    not   express,    flow   from    neces- 
sary implication  (w).      Thus    in   The   Dart,    (1893)    P.    33, 
the  Court  of    Appeal    held    that  sect.  45  of    the    Supreme 
Court  of  Judicature  Act,   1873,   as  to  appeals  from  County  so  &  37  Viot. 
Courts  was  repealed  by  sect.   10  of  the  County  Courts   Act,  c.  66. 
1875,  which  came  into  operation   on  the  day  after  the  Act 
of  1873,  and  that  the  subsequent  repeal  of  the  1875  Act  by 
sect.  188  of  the  County  Courts  Act,  1888,  did  not  revive  the  51  &  52  Viet. 
repealed  provisions  of  the  Act  of  1873.     But  where  the  terms  "•  ^^' 
of  a  later  enactment,  taken  in  their  primary  meaning,  are  wide 
enough  to  abrogate  a  prior  enactment,  they  will  be  read  as 
repealing  it,  unless  it  is  fairly  open  to  hold  on  the  words  of  the 
later  Act  that  an  intention  is  manifested  to  ciit  down  or  restrict 
the  primary  meaning. 

To  determine  whether  a  later  statute  repeals  by  implication 
an  earlier,  it  is  necessary  to  scrutinise  the  terms  and  consider 
the  true  meaning  and  effect  of  the  earlier  Act.  Until  this  is 
done,  it  is  impossible  to  ascertain  whether  any  inconsistency 
exists  between  the  two  enactments.  32  Hen.  8,  c.  9,  s.2  {o), 
imposed  a  penalty  on  the  sale  of  pretenced  titles.  Sect.  6  of 
the  Real  Property  Act,  1845,  permitted  the  sale  of  rights  of  8  &  9  Viet, 
entry.  The  Court  of  Appeal  held  in  Jenkins  v.  Jones  (1882),  ".  loe, 
9  Q.  B.  D.  128,  that  before  the  enactment  of  that  section  a 
right  of  entry  fell  within  the  meaning  of  a  pretenced  title 
in  the  earlier  Act,  and  that  the  effect  of  the  subsequent  Act 
was,  not  to  repeal  the  earlier,  but  to  restrict  its  application — 
a  distinction  which  might  have  been  better  expressed  by  saying 
that  the  earlier  enactment  was  repealed  in  part. 

In  Douglas  v.  Simpson,  (1905)  1  Ch.  279,  it  was  held  that 
the  general  provisions  contained  in  sect.  7  of  the  Mortmain,  54&55Viot. 
&c.   Act,  1891,  impliedly    repealed    the    restrictions    on    the  0. 73. 
amount  to  be  given  to   churches    imposed  by    the  Gifts  for  43  fteo.  3, 


c.  108. 


sects.  26,  31  of  the  same  Act,  were  impliedly  repealed  in  part  as  to  appeals  by 
sect.  120  of  the  County  Courts  Act,  1888  (51  &  52  Viot.  o.  43).  But  in  l%e 
Tymvald,  (1895)  P.  142,  it  was  held  that  an  exception  in  sect.  10  of  the  Act  of 
1868  limited  the  general  terms  of  sect.  101  of  the  Act  of  1888 ;  and  see  The 
Theodora,  (1897)  P.  279,  284. 

(w)  White  V.  Islington  Corporation,  (1909)  1  K.  B.  133,  where  it  was  held  that 
the  portion  of  sect.  7  of  the  Representation  of  the  People  Act,  1867  (30  &  31 
Vict.  e.  102),  which  provides  for  the  rating  of  owners  of  houses  wholly  Jet  out 
in  apartments  is  not  repealed  by  implication  by  the  Poor  Kate  Assessment  and 
Collection  Act,  1869  (32  &  33  Vict.  c.  41).  See  also  Thames  Conservators  v.  Sail 
(1868),  L.  E.  3  C.  P.  415,  Byles  and  Keating,  JJ.  ;  Kutner  v.  Phillips,  (1891) 
2  Q.  B.  267,  271,  Smith,  J.  ;  West  Ham  Churchwardens  v.  Fourth  City  Mutual 
Building  Society,  (1892)  2  Q.  B.  655,  658,  Smith,  J.  As  to  the  law  of  the  U.  S., 
see  Petri -7.  Creelman  Zumber  Co.  (190S),  199  IT.  S.  487,  497,  where  the  question 
■yras  as  to  the  effect  of  a  subsequent  Act  in  general  terms  on  a  prior  Act  of  a 
special  character  relating  to  a  particular  class  of  cases.  As  to  Canada,  see 
Grand  T,unk  Rail.  Co.  v.  Robertson {\901).  39  Canada,  506,  518  ;  (1909)  A.  C.  325. 

(o)  Sect;  2  is  now  repealed  in  toto  by  the  Land  Transfer  Act,  1897  (60  &  61 
Viot.  c.  65),  s.  11. 


Digitized  by  Microsoft® 


""  Effect  on  Prior  Enactments. 

Churches  Act,  1803.     In  Re  Smith's  Estate  (1887),  35  Ch. 
D.  589,  Stirling,  J.,  held  that  the  same  Act  was  not  affected 
c  tI*^^'"*"   ^y  ^^^  Married  Women's  Prqperty  Act,  1882. 
Effect  of  ^-  [Where  a  new  Act  is  couched  in  general  affirmative  lan- 

afiBrmative       gnage,  and  the  previous  law  can  well  stand  with  it,  and  if  the 
enactments,      language  Used  in  the  later  Act  is  all  in  the  affirmative,  there 
is  nothing  to  say  that  the  previous  law  shall  be  repealed,  and 
therefore  the  old  and  the  new  laws  may  stand  together  (p) . 
The  rule  as  to  repeal  of  a  statute  by  a  subsequent  inconsistent 
statute  is  equally  applicable  to  bylaws  (q) .    There  the  general 
affirmative  words  of  the  new  law  would  not  of  themselves  repeal 
the  old  (r).    As  Lord  Clare  said  in  Haydon  v.  Carroll  (1796), 
3  Ridgway,  Pari.  Gas.  545,  "the  two  statutes  will  be  considered 
as  forming  two  distinct  codes,   and  certainly  maj"-  stand  to- 
gether" (s).     This  rule  was  fully  discussed  in  Dr.  Foster's 
case  (1614),  11  Co.  Rep.  61.     In  that  case  a  qui  tarn  action 
was  brought  against  Dr.  Foster  under  sects.  5,  11  of  23  Eliz. 
c.    1    (rep.),  for  not  attending  divine  service.     To  this  Dr. 
Foster  pleaded  that  the  Act  sued  on  was  virtually  repealed 
either  by  29  Eliz.  c.  6,  or,  if  not  by  that,  at  any  rate  by 
35  Eliz.  c.  1,  which  both  gave  further  and  additional  penal- 
ties for  non-attendance  at  church,  to  be  recovered  by  indict- 
ment, without  expressly  taking  away  the  qui  tarn  action.    As 
to  this  plea  the  Court  said,  first,  that  the  later  Act  was  passed 
(35  Eliz.  c.  1),  as  its  title  explained,  for  the  purpose  of  giving 
more  speedy  remedy  to  the  Grown;  consequently  the  purpose 
of  the  Act  was  not  to  oust  the  former  statute,  but  to   oust 
delay.     Secondly,  that  the  later  Act  was  all  in  the  affirmative, 
and  therefore  would  not  repeal  or  abrogate  a  previous  affir- 
mative law;  "  forasmuch  as  Acts  of  Parliament  are  established 
with  such  gravity,  wisdom,  and  universal  consent  of  the  whole 
realm  for  the  advancement  of  the  commonwealth,  they  ought 
not,  by  any  constrained  construction  out  of  the  general  and 
ambiguous  words  of  a  subsequent  Act,  to  be  abrogated:  Sed 
hujusmodi  statuta  tantd  solemnitate  et  prudentid  edita  (as 
Fortescue  said,  cap.  18,  fol.  21)  ought  to  be  maintained  and 
supported  with  a  benign  and  favourable  construction"  (t). 

But  where  affirmative  words  in  a  later  Act  are,  as  was  said 
in  Stradling  v.  Morgan  (1560),  Plowd.  199,  such  as  neces- 
sarily import  a  contradiction — that  is  to  say,  where  it  is  clear 
that  it  must  have  been  intended  that  the  earlier  and  later  en- 
actments should  be  in  conflict — the  two  cannot  stand  together, 

( p)  G-enerally  statutes  in  the  affirmative  do  not  repeal  a  precedent  affirmative 
statute  :  Dr.  Foster's  case  (1614),  11  Co.  Rep.  61.  But  if  the  later  is  contrary  to 
the  earlier  statute,  it  amounts  to  a  repeal  of  the  earlier :  1  Lora  Raymond,  160. 

(?)  See  Gosling  v.  Green,  (1893)  1  Q.  B.  109,  112,  Pollock,  B. 

(r)  Lord  Blackburn  in  Garnett  v.  Bradley  (1878),  3  App.  Cas.  944,  965,  where 
are  collected  and  discussed  the  chief  cases  on  this  subject. 

(»)  Approved  in  O'Flaherty  v.  McDowell  (1857),  6  H.  L.  C.  149,  162. 

(0  Cf.  Co.  Litt.  115a. 
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and  the  seoond  repeals  the  first  (u) .     And  in  construing  afHr- 

mative  words,  as  was  said  by  Grove,  J.,  in  Byhope  Colliery 

Co.  V.  Foijer  (1880),  7  Q.  B.  D.  485,  492,  "it  is  difficult  to 

say  what  canon  of  construction  should  be  applied  to  the  phrase, 

when  included  in  the  later  Act,  '  as  far  as  these  words  are 

consistent  with.'     Such  words  are  easily  written,  but  whether 

they  conduce  to  clearness  and  the  facility  of  administering 

justice  may  perhaps  be  open  to  argument." 

[A  statute  expressed  in  negative  language,  may  be  affir-  A  negative 

mative  with  regard  to  some  preceding  statute  also  lexpressed  ftati^einay 

in  negative  language,  if  both  the  statutes  have  been  expressed  -with  regard 

in  negative  language  for  the  purpose  of  limiting  the  operation  to  another 

of  some  third  and  earlier  statute.     By  3  &  4  Will.  4,  o.  98,  ",T^J^ 
_,     .  1      1         i<         1  Ml      i>  1  1       ■        statute. 

s.   7,  it  was  enacted   that      no  bill  oi  exchange  not  having 

more  than  three  months  to  run  shall  be  void  by  reason  of  any 
statute  in  force  for  the  prevention  of  usury."  By  2  &  3  Vict, 
c.  37,  s.  1,  it  was  enacted  that  "  no  bill  of  exchange  not  having 
more  than  twelve  months  to  run  shall  be  void  by  reason  of  any 
statute  in  force  for-  the  prevention  of  usury."  As  to  these 
two  statutes,  Turner,  L.J.,  said,  in  E.r  parte  Warrington 
(1853),  22  L.  J.  Bank.  33,  39:  "  It  was  argued  that  the  statute 
[of  William]  was  repealed,  or,  as  it  is  termed  in  some  of  the 
cases,  '  absorbed,'  by  the  statute  of  Victoria,  and  it  is  true  tliat 
the  latter  statute,  extending  tO'  all  bills  payable  within  twelve 
months,  includes  within  its  provisions  the  bills  payable  within 
three  months  which  are  mentioned  in  the  former  statute;  but 
it  does  not,  in  my  opinion,  follow  that  the  former  statute  is 
repealed  or  absorbed  by  the  latter.  .  .  .  These  statutes, 
though  expressed  in  the  negative,  are  so  expressed  only  on 
acooiunt  of  the  proviso  in  the  statute  of  [13]  Anne  [c.  15, 
against  usury].  They  are  in  the  negative  as  to  that  statute, 
but  intesr  se  they  are  affirmative  statutes,  and  I  take  the  rule 
of  law  to  be  that  an  affirmative  statute  is  not,  without  express 
words,  repealed  by  a  subsequent  affirmative  statute  unless  the 
two  statutes  cannot  stand  together."] 

In  R.  V.  Judae  of  Essex  County  Court  (1887),  18  Q.  B.  D.  Newstatu- 
704,  Esher,  M.E.,  laid  it  down  ks  an  ordinary  rule  of  con-  t°henexdu-^' 
struction,  that  "  where  the  Legislature  has  passed  a  new  statute  sive. 
giving  a  new  remedy,  that  remedy  alone  can  be  followed." 
But  the  phrase  "  new  "  as  applied  to  a  statute  is  either  need- 
less or  ambiguous.     The  old  distinction  between  Vetera  and 
nova  statuta{x)  is  obsolete;    and  "new"  is  insensible  unless 
applied  to  statutes  creating  rights  or  remedies  unknown  to  the 
common  law  or  to  previous  enactments.     And  for  modern  use 
the  rule  could   perhaps   be  more  accurately  laid   down   thus: 
In  the  case  of  an  Act  which  creates  a  new  jurisdiction,  a  new 

(m)  Garmtt  v.  Bradley  (1878),  3  App.  Cas.  944,  965,  Lord  Blackburn. 
(«)  AnU,  p.  60. 
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procedure,  new  forms,  or  new  remedies,  the  procedure,  forms,  or 
remedies  there  prescribed,  and  no  others,  must  be  followed 
until  altered  by  subsequent  legislation  («/) . 

With  this  must  be  contrasted  the  rule  embodied  in  many 
*2  &  S3  Vict,  statutes,  and  now  made  general  by  sect.  33  of  the  Interpreta- 
tion Act,  1889  (z),  and  applied  to  all  statutes,  whether  general, 
local,  or  personal,  whether  public  or  private  (sect.  39),  that 
when  an  act  or  omission  constitutes  an  offence  under  two  or 
more  Acts,  or  both  under  an  Act  and  at  common  law,  whether 
such  Act  was  passed  before  or  after  the  1st  of  January,  1890, 
the  offender  shall,  unless  the  contrary  intention  appears,  be 
liable  to  be  prosecuted  and  punished  under  either  or  any  of 
those  Acts  or  at  common  law,  but  shall  not  be  liable  to  be  pun- 
ished twice  for  the  same  offence  (a) .  This  enactment  makes 
a  penalty  imposed  by  any  statute  presumably  alternative,  but 
not,  as  it  is  sometimes  describad,  cumulative,  inasmuch  as  the 
offender  cannot  be  made  to  suffer  the  penalties  imposed  by 
common  law  and  the  statute,  and  would  be  entitled  to  plead 
autrefois  acquit  or  convict  if  tried  at  separate  times  under 
the  common  law  and  the  statute,  or  under  the  two  statutes. 

The  intention  of  the  section  was,  by  laying  down  a  general 
rule,  to  avoid  the  necessity  of  inserting  a  particular  provision, 
to  take  effect  in  each  new  statute  dealing  -with  offences.  But 
its  effect  is  rather  to  relieve  the  draftsman  than  the  interpreter 
of  the  statute,  for  the  judge  will  still  in  each  case  have  to  con- 
sider  the  whole  statute  in  search  of  any  appearance  of  the 
contrary  intention. 

Many  statutes  contain  clauses  similar  in  effect  to  the  general 
rule,  but  without  the  confusing  words  as  to  contrary  intention . 
These  statutes,  of  which,  so  far  as  possible,  a  list  is  given 
below,  seem  not  to  be  affected  by  the  above  rule,  save  so  far  as 
it  enables  the  revisers  of  the  Statute-book  to  excise  the  par- 
ticular clauses  (&). 

[In  accordance  with  this  rule,  penalties  imposed  by  statute 
for  offences  already  punishable  under  a  prior  statute  are  re- 
garded as  cumulative,  and  not  as  repealing  the  penalty  to  which 
tlie  offender  was  previously  liable.  In  Middleton  v.  Crofts 
(1736),  2  Atk.  650,  674,  Lord  Hardwicke  said:  "Subsequent 
Acts  of  Parliament  in  the  affirmative,  giving  new  penalties 
and  instituting  new  modes  of  proceeding,  do  not  repeal  former 
methods  and  penalties  ordained  by  preceding  Acts  without 
negative  words."  "If,  however,"  as  Lord  Campbell  said  in 
Mitchell  V.  Brown  (1859),  28  L:  J.  M.  C.  55,  "  a  later  statute 

(y)  R.  T.  Judge  of  Essex  County  Court  (1887),  18  Q.  B.  D.  704,  708,  Lopes,  L.J. 

(2)  Fast,  Appendix  C. 

(a)   Vide  ante,  pp. '225',  308 ;  post.  Part  iii.  c.  ii. 

(S)  11  Geo.  2,  0.  22,  s.  4  ;  18  Geo.  2,  0.  30,  ss.  2,  3 ;  36  Geo.  3,  c.  9,  s.  6 ; 
37  Geo.  3,  0.  70,  B.  3  ;  37  Geo.  3,  c.  123,  s.  7  ;  52  Geo.  3,  0  104,  r.  8  ;  52  Geo.  3, 
c.  156,  e.  4 ;  57  Geo.  3,  c.  6,  s.  5 ;  60  Geo.  3  &  1  Geo.  4,  c.  1,  a.  4 ;  32  &  33 
Vict.  0.  62,  8.  23  ;  52  &  53  'Vict.  c.  52,  s.  9 ;  52  &  53  Viot.  0.  69,  8.  3. 
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again  describes  an  ofPenee  which  had  been  previously  created 
by  a  former  statute,  and  affixes  a  different  punishment  to  it, 
and  varies  the  procedure,  or  if  the  later  enactment  expressly 
altered  the  quality  of  the  offence,  as  by  making  it  a  misde- 
meanour instead  of  a  felony,  or  a  felony  instead  of  a  misde- 
meanour, the  later  enactment  must  be  taken  as  operating  by 
way  of  substitution,  and  not  cumulatively."  "  If,"  said  Lord 
Abinger  in  Henderson  v.  Sherborne  (1837),  2  M.  &  W.236, 
239,  "  a  crime  be  created  by  statute  with  a  given  penalty, 
and  be  afterwards  repeated  in  another  statute  with  a  lesser 
penalty  attached  to  it,  a  person  ought  not  to  be  held  liable 
to  both.  There  may,  no  doubt,  be  two  remedies  for  the  same 
act,  but  they  must  be  of  a  different  nature  " :  and  "  where  the 
same  offence  is  re-enacted  with  a  different  punishment  it  (the 
subsequent  enactment)  repeals  the  former  law"(c).]  This 
view  was  adopted  after  full  consideration  in  Fortescue  v.'Beth- 
nal  Green  Vestry,  (1891)  2  Q.  B.  170,  178  {cc). 

With  reference  to  Acts  not  creating  offences  the  rule  seems 
somewhat  different.  It  is  suggested  by  Lord  Bramwell  in 
Mews  V.  E.  (1882),  8  App.  Gas.  339,  350,  that  where  a  prior 
Act  provides  for  one  mode  of  paying  an  expense,  and  a  subse- 
quent Act  provides  a  different  mode  of  paying  the  same  ex- 
pense, the  later  abrogates  the  earlier  Act,  and  the  Courts  will 
not  hold  the  two  Acts  to  be  alternative.  But  this  rule  cannot 
ha  adopted  without  qualification.  If  the  lat^r  Act  puts  the 
expense  upon  a  different  public  fund  from  that  selected  by 
the  earlier  Act,  an  inconsistency  may  be  justly  inferred;  but 
when  one  Act  saddles  an  individual  and  another  a  public  fund, 
the  two  Acts  can  stand  together;  e.g.,  in  the  case  of  costs  {d). 

10.  As  already  stated  (e),  [when  two  statutes  (/),  although  Contrariety 
both  are  expressed  in  affirmative  language,  are  contrary  in  I'et^een 
matter,  the  latter  abrogates  the  former.  "  The  said  rule  that 
leges  posterwres  priores  contrarias  abrogant,  was  well  agreed, 
but  a^  to  this  purpose  oontrarium  est  multiplex,  scil.  if  one 
is  an  express  and  material  negative,  and  the  last  is  an  express 
and  material  affirmative,  or  if  the  first  is  affirmative  and  the 
latter  negative.  In  matter,  although  both  are  affirmative,  as 
by  the  statute  of  33  Hen.  8,  o.  23,  it  is  enacted  that  'if  any 
persoii  being  examined  before  the  King's  Council  .   .   .  shall 

(c)  JU.-Gen.  v.  Lockwood  (1R42),  9  M.  &  W.  378,  391,  Lord  AWnger. 

(cc)  Of.  Tmh  V.  Mappin  (1861),  30  L.  J.  M.  C.  234,  237  ;  Goodwin  v.  Phillips 
(1907).  7  Austr.  C.  L.  R.  1,  7.  GrifBths,  C..T. 

(d)  The  Costa  in  Criminal  Cases  Act,  1908  (8  Edw.  7,  o.  15),  definitely  provides 
that  in  England  the  power  1o  order  payment  of  costs  by  the  prosecutor  or  the 
person  convicted  of  an  indictable  offence,  is  additional  to  the  power  to  order 
payment  of  the  costs  out  of  lof'al  funds.     See  sect.  6  (4). 

(e)  Ante.  p.  328. 

(/)  Queere  whether  this  is  true  with  regrard  to  two  sections  of  the  same  statute. 
"How  can  we  say,"  said  Jervia.  C.  J,  in  Cas'Wj«e  v.  Paere  (1853),  13  C.  B.  461, 
that  the  "one  provision  is  rerealed  by  the  other  when  both  rpcived  the  royal 
assent  at  the  same  moment?"  C ntra,  "Wilherforce  on  Statnte  Law,  293;  and 
see  Sheffield  Corporation  v.  Sheffield  Electric  Light  Co.,  (1898)  1  Gh.  203. 
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■  confess  any  treason  ...  he  shall  be  tried  in  any  county 
where  the  King  pleases,  by  his  oommission';  and  afterwards 
another  law  was  made  (1  &  3  Ph.  &  Mar.  c.  10)  in  these  words: 
'  That  all  trials  hereafter  to  be  had  for  any  treason,  shall  be 
had  according  to  the  course  of  the  common  law,  and  not  other- 
wise ' :  this  latter  Act  (although  the  latter  words  had  not  been) 
hath  abrogated  the  former,  because  they  are  contrary  in 
matter;  but  it  doth  not  abrogate  the  statute  of  35  Hen.  8, 
c.  2,  of  trial  of  treason  beyond  the  seas,  notwithstanding  the 
negative  words,  because  it  was  not  contrary  in  matter,  for 
that  was  not  triable  by  the  common  law"  (g).]  This  passage 
was  quoted  and  approved  by  Lord  Blackburn  in  Garnett  v. 
Bradley  (1878),  3  App.  Gas.  944,  965. 

[This  rule  is  often  difficult  to  apply,  because  the  question 
always  arises  whether  the  two  statutes  are  actually  or  only 
apparently  inconsistent  with  one  another.  "  I  do  not  think," 
said  Grove,  J.,  in  Hill  v.  Hall  (1876),  1  Ex.  D.  411,  414, 
"  that  a  mere  accidental  inconsistency  between  two  statutes 
amounts  to  a  total  repeal  of  the  earlier;  such  a  doctrine  might 
be  pushed  tO'  a  mkchievous  extent."  "What  words,"  said 
Dr.  Lushington  in  The  India  (1864),  33  L.  J.  Adm.  193, 
"  will  establish  a  repeal  by  implication  it  is  impossible  to  say 
from  authority  or  decided  cases.  If,  on  the  one  hand,  the 
general  presumption  must  be  against  such  a  repeal,  on  the 
ground  that  the  intention  to  repeal,  if  any  had  existed,  would 
have  been  declared  in  express  terms,  so,  on  the  other  hand, 
it  is  not  necessary  that  any  express  reference  be  made  to  the 
statute  which  it  is  intended  to  repeal.  The  prior  statute 
would,  I  conceive,  be  repealed  by  implication  if  its  provisions 
were  wholly  incompatible  with  a  subsequent  one;  or  if  the  two 
statutes  together  would  lead  to  wholly  absurd  consequences; 
or  if  the  entire  subject-matter  were  taken  away  by  the  subse- 
quent statute.  Perhaps  the  most  difficult  case  for  considera- 
tion is  where  the  subject-matter  has  been  so  dealt  with  in 
subsequent  statutes  that,  according  to  all  ordinary  reasoning, 
the  particular  provision  in  the  prior  statutes  could  not  have 
been  intended  to  subsist,  and  yet,  if  it  were  left  subsisting, 
no  palpable  absurdity  would  have  been  occasioned."  It  must 
therefore  always  be  a  question  for  the  Court  to  decide  whether 
this  second  rule  is  applicable  or  not,  and  in  coming  to  a  decision 
on  this  point,  repeal  by  implication  is  never  to  be  favoured  (h) . 
"Wo  ought  not  to  hold  a  sufficient  Act  repealed,  not  ex- 
pressly as  it  might  have  been,  but  by  implication,  without  some 
strong  reason"  (i).     However,  "every  Act  must  be  considered 

{(/)  Dr.  Foster's  case  (1614),  11  Co.  Eep.  62b. 

(h)  Dobha  v.  Grand  Junction  Waterworks  (1882),  9  Q.  B.  D.  158  ;  (1883),  9  App. 
Cas.  49,  54,  58  ;  and  cf.  Crocker  v.  Knight,  (1892)  1  Q.  B.  702.  The  same  view 
ia  taken  in  the  United  States  :   Cope  v.  Ocpe  (1890),  137  U.  S.  682.  686. 

(i)  G.  W.  R.  V.  Swindon  and  Cheltenham  Sail.  Co.  (1884),  9  App.  Oas.  787, 
■^09,  Lord  Bramwell. 
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with  reference  to  the  state  of  the  law  when  it  came  into  opera- 
tion. Every  Act  is  made  either  for  the  purpose  of  making 
a  change  in  the  law  or  for  the  purpose  of  better  declaring 
the  law,  and  its  operation  is  not  to  be  impeded  by  the  mere  fact 
that  it  is  inconsistent  with  some  previous  enactment"  (it).] 

[From  this  rule  it  follows  that  if  one  statute  enacts  some-  Repeal  bj 
thing  in  general  terms,  and  afterwards  another  statute  is  passed  special  enaot- 
on  the  same  subject,  which,  although  expressed  in  affirmative  ^ous  general 
language,  introduces  special  conditions  and  restrictions,  the  enactment, 
subsequent  statute  will  usually  be  considered  as  repealing  by 
implication  the  former,  for  "  affirmative  statutes  introductive 
of  a  new  law  do  imply  a  negative"  {I).  Thus,  in  Ex  parte 
Carruthers  (1807),  9  East,  it  appeared  that  13  Geo.  2, 
c.  28,  s.  5,  exempted  from  impressment  any  harpooner  or  sea- 
man in  the  Greenland  trade,  but  26  Geo.  3,  c.  41,  s.  17, 
enacted  that  "no  harpooner  whose  name  shall  he  inserted  in 
a  list  shall  be  impressed,"  and  it  was  held  that  this  subsequent 
statute,  by  requiring  something  special  to  be  done,  repealed 
by  implication  the  general  provisions  of  the  former  statute. 
So  in  E.  V.  Justices  of  Worcester  (1816),  5  M.  &  S.  457, 
it  was  held  that  sect.  6  of  the  Poor  Relief  Act,  1601,  which  43Eliz.  c.  2. 
gave  an  appeal  generally  to  quarter  sessions  as  to  overseers' 
accounts,  was  virtually  repealed  by  17  Geo.  2,  c.  38,  s.  4, 
which  required  the  appeal  to  be  made  to  the  next  quarter  ses- 
sions (after  the  accounts  had  been  audited.  And  in  Owen  v. 
Saunders  (1696),  1  Lord  Eaym.  159,  it  was  held  that  37 
Hen.  8,  c.  1,  s.  3,  by  which  the  custos  rotulorum  might  grant 
the  clerkship  of  the  peace  durante  bene  placito,  was  virtually 
repealed  by  1  Will.  &  Mar.  sese.  1,  o.  21,  s.  5,  by  which  it 
was  enacted  that  it  must  b©  granted  for  life,  because  a  grant 
quamdiu  se  bene  gesserit  was  contrary  to  a  grant  durante  bene 
_  placito. 1, 

In  certain  cases  "  special "  Acts  are  held  impliedly  tO'  repeal 
the  general  law.    Thus,  an  authority  to  place  a  railway  station 
on  a  particular  site  has  been  held  to  override  the  enactments 
relating  to  the  general  line  of  buildings  in  a  public  Act  {m) . 
But  the  extent  to:  which  special  Acts  are  held  to  override  the 
general  law  or  create  exceptions  depends  on  the  particular  terms 
of  the  statutes  in  question  (w).    In  Wandsworth  D.  B.  W.  v.  Repeal  by 
Pretty,  (1899)  1  Q.  B.  1,  it  was  held  that  certain  police  regu-  statutory 
lations  made  under  the  Metropolitan  Streets  Act  Amendment  ^,  ?' „  -,,• 
Act,  1867,  did  not  impliedly  repeal  sect.  60  (7)  of  the  Metro-  Is 
politan  Police  Act,  1839,  as  to  nuisances  caused  by  exposing  2  &  3  Vict. 
goods  on  the  footway  of  streets  (nn) .  o-  47. 

{&)  Ely  {Dean  of)  v.  Bliss  (1852),  5  Beav.  374,  Lord  Laugdale. 

(?)  Harcourt  V.  Fox  (1693),  1  Show.  532,  Eyrea,  J. 

(m)  Oitv  and  South  London  Subway  Co.  v.  Lnndon  Coimty  Counnl,  (1891)  2  Q.  B. 
613  ;  cf.  Zondnn  Ommty  Cotmnilv.  London  School  Board,  (1892)  2  Q.  B.  fi06. 

(«)  TJekfield  U.  B.  C.  v.  Crowborough  Duttriet  Water  Co.,  (1899)  2  Q.  B.  664; 
J.  C.  C.  T.  Wandsworth  Dwtriet  Gas  Co.  (1900),  82  L.  T.  662. 

(««)  And  see  ante,  p.  286. 


Digitized  by  Microsoft® 


336  Effect  on  Pri&r  Enactments. 

Curtailment   .      [If   a   subsequent     statute  merely   creates     an     exemption 
without  OT  exception   from  the   operation   of    a  previous  statute,  or 

"  modifies  its  operation  by  the  annexation  of  a  condition"  (o), 
the  previous  statute  is  not  necessarily  held  to  be  repealed.  And 
prior  enactments  may  be  rendered  inoperative  without  being 
actually  repealed.     Thus,  the  priority  given  by  sect.  14  of 
26  &  27  Vict,    the    Trustee    Savings    Bank   Act,    1863,    is   taken   away   by 
46  & V  Vi  t    ^^'  ^^  '^^  *'^®  Bankruptcy  Act,  1883,  although  the  prior  Act 
„.  62.  '    is  not  repealed,  inasmuch  as  subsequent  legislation  has  rendered 

the  prior  enactment  inapplicable  in  cases  where  the  estate  of 
an  officer  of  a  savings  bank  within  the  earlier  Act  is  being 
administered  in  bankruptcy  or  in  an  administration  action  in 
the  High  Court  (p),  or,  in  other  words,  is  pro  tanto  avoided 
by  express  enactment  entirely  inconsistent  with  it.  By  29 
Eliz.  c.  4,  certain  penalties  were  imposed  upon  sheriffs  who 
took  larger  fees  for  executing  a  /s.  /a.  than  were  allowed  by 
statute,  but  7  Will.  4  &  1  Vict.  c.  55,  provided  that  certain 
larger  fees  might  in  future  be  taken  by  sheriffs  if  those  fees 
were  sanctioned  by  the  judges.  It  was  argued  in  Pilkington 
v.  Cooke  (1847),  16  M.  &  W.  615,  that  the  later  Act  repealed 
the  earlier  Act  as  being  contrariant  to  it.  It  was  held,  how- 
ever, that  as  the  subsequent  statute  only  gave  a  power  to.  the 
judges  of  allowing,  and  thereby  rendering  lawful,  an  addi- 
tional payment  for  executing  a  fi.  fa.,  which  power  the  judges 
might  never  exercise,  it  was  wholly  contingent  in  each  case 
which  arose  whether  the  previous  statute  would  be  altered  or 
abrogated  in  pursuance  of  the  subsequent  one.  Consequently, 
the  operation  of  the  subsequent  statute  was  not  to  repeal  the 
previous  one,  but  merely  to  constitute  an  exemption  from  the 
previous  statute  in  those  cases  in  which  the  judges  exercised  the 
power  given  to  them.  So  in  Mount  v.  Taylor  (1.868),  L.E. 
6Edw.  1,  3  C.  P.  645,  it  was  argued  that  the  Statute  of  Gloucester, 
u.  1  (rep.).  which  gave  the  plaintiff  a  right  to  recover  costs  if  he  obtained 
any  damages,  was  impliedly  repealed  by  the  County  Court 
Acts,  which  enact  that  under  certain  circumstances  a  suc- 
cessful plaintiff  shall  not  recover  costs.  "  But,"  said  Bovill, 
C.J.,  "it  seems  to  me  that  these  County  Court  Acts  do  not 
amount  to  a  repeal  of  the  Statute  of  Gloucester.  This  statute 
is  the  foundation  of  the  plaintiff's  right  to  costs,  and  the 
County  Court  Acts  merely  superadd  conditions  to  the  plain- 
tiff's right  to  them  in  certain  cases."  In  commenting  on  this 
case,  Hannen,  J.,  in  Mirfin  v.  Attwood  (1869),  L.  E.  4 
Q.  B.  330,  340  {q),  put  the  rule  of  law  as  follows:  "  To  im- 

(o)  Mount  T.  Tayhr  (1868),  L.  R.  3  0.  P.  at  p.  654,  Montague  Smith,  J. 

[p)  Re  Williams  (1887),  36  Ch.  D.  573,  577,  North,  J. 

( j)  Hannen,  J  ,  differed  from  the  majority  of  the  Court,  Lush  and  Haves,  J  J. , 
who  held  that  in  certain  oases  the  Statute  of  Gloucester  was  repealed  by  the 
County  Court  Acts,  and  that  havinar  been  once  reppaled  by  those  Acta,  it 
remained  repealed  by  virtue  of  Lord  Broug-ham's  Act  (13  &  14  Vict.  c.  21),  s.  5, 
notwithstanding  the  repeal  of  the  repealing  Acts.     It  is  now  wholly  repealed. 
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pose  a  condition  on  a  class  of  plaintiffs  before  they  shall  be 
entitled  to  the  benefit  of  a  statute  is  not  a  repeal  of  that  statute 
as  to  them,  and  it  is  only  by  a  figure  of  speech  that  it  can 
be  so  described;  it  merely  in  specified  cases  intercepts  the  opera- 
tion of  the  statute,  which  statute  remains  in  existence  and 
unrepealed  notwithstanding."] 

[If  the  later  Act  contains  nothing  else  contrariant  to  an  Repeal  not 
earlier  Act  except  a  mere  recital  in  the  later  Act,  this  "is  not  implied  from 
sufficient  to  repeal  the  positive  provisions  of  a  former  statute  or^soheduled 
without  a  clause  of  repeal "  (r).    And  "  it  would  be  giving  too  forms, 
much  effect  to  the  loose  words  in  a  schedule  if  we  were  to 
decide  that  they  had  repealed  the  positive  directions  of  a  pre- 
vious Act"  (s).] 

[Even  if  a  subsequent  statute,  taken  strictly  and  grammati-  Intention  to 
cally,  is  contrary  to  a  previous  statute,  yet  if  at  the  same  be  regarded 
time  the  intention  of  the  Legislature  is  apparent  that  the  pre-  orammar. 
vious  statute  should  not  be  repealed,  it  has  been  in  several 
cases  held  that  the  previaus  statute  is  to  remain  unaffected 
by  the  subsequent  one.  Thus,  in  Brooke  Abr.  tit.  Parliament, 
52,  is  this  passage:  "Where  a  statute  is  that  the  merohant 
shall  import  bullion  of  two  marks  for  every  sack  of  wool  ex- 
ported, and  then  another  statute  was  made  that  the  merchant 
should  not  be  charged  unless  for  the  ancient  custom  only,  this 
does  not  repeal  the  first  statute."  So  in  Willicems  v.  Pritchard 
(1790),  4  T.  R.  2,  where  houses  built  on  land  embanked  from 
the  Thames  in  pursuance  of  7  Geo.  3,  c.  37,  were  by  ;that 
Act  declared  to  be  vested  in  the  owners  of  the  adjoining 
ground  free  from  all  taxes  and  assessments  whatsoever,  the 
question  arose  whether  that  enactment  exempted  such  houses 
from  a  land-tax  imposed  by  a  subsequent  Act,  27  Geo.  3, 
c.  5.  The  Court,  in  holding  that  such  houses  were  exempted 
by  7  Geo.  3,  c.  37,  said  as  follows:  "It  cannot  be  contended 
that  a  subsequent  Act  will  not  control  the  provisions  of  a 
prior  statute  if  it  were  intended  to  have  that  operation,  but 
there  are  several  cases  in  the  books  to  show  that  where  the 
intention  of  the  Legislature  was  apparent  that  the  subsequent 
Act  should  not  have  such  an  operation,  there,  even  though 
the  words  of  the  statute,  taken  strictly  and  grammatically, 
would  repeal  a  former  Aot,  the  Courts  of  law,  judging  for 
the  benefit  of  the  subject,  have  held  that  they  ought  not  to 
receive  such  a  construction"  (t).] 

[The  general  rule,  that  prior  statutes  are  held  to  be  repealed  OfeneraHa 
by  implication  by  subsequent  statutes  if  the  two  are  repugnant,  IfoTdenmn 
is  said  not  to  apply  if  the  prior  enactment  is  special  and  the 
subsequent  enactment  is  general],  th©  general  rule  of  law  being, 


non  derogant. 


[r)  Bore  v.  Gray  (1788),  2  T.  E.  365,  Ashhurst,  J. 
(«)  AlUn  V.  Flicker  (1839),  10  A.  &  E.  640,  642,  Patteson,  J. 
(t)  Adopted  and  applied  in  the  Sion  College  ease,  (1900)  2  Q.  B.  581,  586, 
Channell,  J. ;  affirmed,  (1901)  1  K.  B.  617  (C.  A.). 


0. 
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as  stated  by  Lord  Selborne  in  Seward  v.  Yera  Cruz  (1885), 
10  App.  Gas.  59,  68,  "that  where  there  are  general  words 
in  a  later  Act  capable  of  reasonable  and  sensible  application 
without  extending  them  to  subjects  specially  dealt  with  by 
earlier  legislation,  you  are  not  to  hold  that  earlier  and  special 
legislation  indirectly  repealed,  altered,  or  derogated  from 
merely  by  force  of  such  general  words,  without  any  indication 
of  a  particular  intention  to  do  so."  "There  is  a  well-known 
rule  which  has  application  to  this  case,  which  is  that  a  subse- 
quent general  Act  does  not  affect  a  prior  special  Act  by  im- 
plication. That  this  is  the  law  cannot  be  doubted,  and  the 
cases  on  the  subject  will  be  found  collected  in  the  third  edition 
of  Maxwell  on  the  Interpretation  of  Statutes "  (m)  .  The 
general  maxim  is,  Oeneralia  specialihus  nan  derogant — i.e.; 
"special  provisions  will  control  general  provisions"  (a;). 
"  When  the  Legislature  has  given  its  attention  to  a  separate 
subject  and  made  provision  for  it,  the  presumption  is  that 
a  subsequent  general  enactment  is  not  intended  to  interfere 
with  the  special  provision  unless  it  manifests  that  intention 
very  clearly.  Each  enactment  must  be  construed  in  that 
respect  according  to  its  own  subject-matter  and  its  own 
terms"  («/). 

In  Oarnett  v.  Bradley  (1878),  3  App.  Gas.  944,  after  dis- 
cussing and  approving  the  opinion  of  Turner,  L.J.,  upon  the 
same  subject,  given  in  Hawkins  v.  Oathercole  (1855),  6  De 
G.  M.  &  G-.  1,  Lord  Hatherley  put  the  rule  thus:  "An  Act 
directed  towards  a  special  object  or  special  class  of  objects 
will  not  be  repealed  by  a  subsequent  general  Act  embracing 
in  its  generality  those  particular  objects,  unless  some  refer- 
ence be  made,  directly  or  by  necessary  inference,  to  the  pre- 
ceding special  Act"  (z).  [Thus,  in  B.  v.  Poior  Law  Com- 
missioners (1837),'6  A.  &  E.  1,  it  appeared  that  a  local  Act 
(59  Geo.  3,  c.  xxxix.)  vested  in  certain  ex  officio  directors 
and  forty  other  persons  nominated  by  the  vestrj^  the  powers  of 
overseers  of  the  poor.  While  the  parish  was  under  this  Act 
the  Poior  Law  Gommissioners  were  empowered  by  sect.  39  of 
4  &  5  wm.  4,  the  Poor  Law  Amendment  Act,  1834,  to  "  direct  that  the  ad- 
"'     '  ministration   of  the  laws  for  the  relief  of  the  poor  of  any 

single  parish  shall  be  governed  and  administered  by  a  board 
of  guardians,"  to  be  elected  in  a  certain  prescribed  manner. 
It  was  argued,  and  ultimately  held  by  the  majority  of  the 
Gourt,  that  the  local  Act  was  not  impliedly  repealed'  by  the 
subsequent  public  Act.     "  The  Court  is  urged  to  decide,"  said 

(m)  Lancashire  Asylums  Board  y.  Manchester  Corporation,  (1900)  1  Q.  B.  453, 
470,  Smith,  L.J. 

(x)  Hbert,  Legislative  Methods  and  Forms,  p.  250. 

(2/)  liarker  v.  m^ar,  (1898)  A.  C.  748,  754,    Judicial  Committee. 

(z)  But  see  Pollock  v.  Lands  Improvement  Co.  (1887),  37  Ch.  D.  661 ;  Bairdv. 
Mayor,  ^e.  of  Ttmbridge  Wells,  (1894)  2  Q.  B.  867,  880  ;  (1896)  A.  C.  434. 
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Patteson,  J.,  "that  [sect.  39  of  4  &  5  Will.  4,  o.  76J,  from 
the  generality  of  the  expressions  used  in  it,  applies  to  all 
parishes  without  any  limitation,  and  that  it  necessarily  gives 
an  implied  power  to  the  Poor  Law  Commissioners  to  repeal 
at  their  will  and  pleasure  all  local  Acts  so  far  as  they  regard 
the  administration  of  the  Poor  Laws.  If  the  Legislature  had 
intended  to  give  so  extensive  a  power  to  the  Commissioners, 
it  might  reasonably  have  been  expected  that  it  would  have 
done  so  in  express  terms.  Even  without  express  terms,  if 
sect.  39  would  be  inoperative  unless  such  construction  were 
put  upon  it,  the  Court  might  be  compelled  to  infer  that  such 
a  power  was  implied.  If,  however,  the  section  can  be  majde 
fully  effectual  by  a  more  limited  construction,  there  can  be 
no  conclusive  proof  that  the  more  extensive  power  was  con- 
templated."] 

The  same  canon  of  construction  has  also  been  applied  in  the 
«ase  of  the  Rules  of  the  Supreme  Court  {a)  and  of  the  County 
•Courts  (&),  which  have  been  held  not  to  repeal  the  provisions 
■of  special  statutes  in  particular  cases  as  to  costs.  Conversely, 
the  provisions  of  the  Public  Authorities  Protection  Act,  1893,  56  &  57  Vict, 
bave  been  held  not  to  override  the  provisions  of  the  Rules  of  "•  ®^- 
the  Supreme  Court  as  to  depriving  a  party  of  costs  for  good 
■cause  (c) . 

[The  reason  of  this  rule  was  thus  stated  by  Wood,  V.-C, 
in  London  and  Bladkwall  Bail.  Go.  v.  Limehouse  D.  B.  W. 
(1857).  3  K.  &  J.  128  (d).  "The  Legislature,"  said  he,  "in 
■passing  a  special  Act,  has  entirely  in  its  consideration  some 
•special  power  which  is  to  be  delegated  to  the  body  applying 
for  the  Act  on  public  grounds.  When  a  general  Act  is  sub- 
sequently passed,  it  seems  to  be  a  necessary  inference  that  the 
Legislature  does  not  intend  thereby  to  regulate  all  cases  not 
specially  brought  before  it,  but  looking  to  the  general  advan- 
tage of  the  community,  without  reference  to  particular  cases, 
it  gives  large  and  general  powers  which  in  their  generality 
might,  exeept  for  this  very  wholesome  rule  of  interpreting 
statutes,  override  the  powers  which,  upon  consideration  of  the 
particular  case,  the  Legislature  had  before  conferred  by  the 
special  Act  for  the  bemefit  of  the  public.  The  result  of  a 
contrary  rule  of  construction  would  be  that  the  Legislature, 
having  authorised  by  a  special  Act  the  construction  of  some 
public  work,  would  be  supposed  afterwards  by  a  general  Act 
to  throw  it  into  the  power  "  of  a  few  persons  to  prevent  that 
public  work  from  being  carried  out.     Again,  in  Thorpe  v. 

(a)  Haaker  v.  Wood  (1884),  54  L.  J.  Q.  B.  419. 
(*)  JSeeveY.  Gibson,  (1891)  1  Q.  B.  653. 

(c)  Sostoek  V.  Samaeu  V.  D.  C,  (1900)  1  Q.  B.  367,  LordEussell,  C.J. ;  2  Q.  B. 
616(0.  A.). 

(d)  Approved,  Mayor,  ^■c.  of  Ashton-imder-Lyne  t.  Pugh,   (1898)  1  Q.  B.  46 
(C.  A.). 

z2 
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Workiiig  of 
rule. 


3  &  4  Will.  4, 
c.  74. 


But  special 
enactment 
repealed  by 
implication  if 
utterly  repug- 
nant to  sub- 
sequent 
general  Act. 


Adams  (1871),  L.  E.  6  C.  P.  125,  136,  Bovfll,  C.J.,  ^om^ 
m«nbed  on  this  rule  as  follows:  "When,"  said  he,  "we  loofc 
at  the  mode  in  which  Acts  of  Parliament  are  passed,  it  cannot 
be  presumed  or  oonoeived  that  the  Legislature  had  had 
brought  to  its  consideration  all  the  special  Acts  and  legislation, 
which  affect  companies  or  individuals,  and  that  is  one  reason  for 
the  adoption  of  this  general  rule."  And  Willes,  J.,  added: 
"  The  good  sense  of  the  law  as  laid  down  by  my  Lord  is  quite 
obvious,  because  if  a  Bill  had  been  brought  into  Parliament  to, 
repeal  a  local  Act,  it  would  never  have  been  allowed  to  pase. 
into  law  without  notice  to  the  parties  whose  interests  were 
affected  by  it,  and  opportunity  being  given  to  them  to  be  heard 
in  opposition  to  it,  if  necessary;  whereas  a  general  provision  in 
a  public  Act  is  discussed  widi  reference  to  general  policy,  and 
without  any  reference  to  private  rights,  with  which  there  is  na 
intentioin  on  the  part  of  the  Legislature  to  interfere."  And 
again,  in  Tayhr  v.  Oldham  (1877),  4  Oh.  D.  395,  410,  Jessel, 
M.E,.,  having  stated  the  rule  as  given  above  as  to  the  effect  of 
general  provisions  in  statutes  upon  special  provisions,  added: 
"  If  you  once  admit  the  doctrine  that  the  general  provisions 
are  to  overrule  the  special  ones,  anybody  getting  a  clause 
inserted  in  a  [private]  Bill  ought  to  be  heard  on  every  clause 
in  it.  It  would  be  simply  impossible  to  conduct  private  legis- 
lation at  all  if  any  such  doctrine  were  adinitted  or  prevailed." 
A  good  illustration  of  the  working  of  this  rule  was  given  by- 
Wood,  V.-C,  in  Fitzgerald  v.  Champneys  (1861),  30  L.  J.. 
Ch.  782,  with  regard  to  the  operation  of  the  Fines  and  Ee- 
coveries  Act,  1833,  "by  which,  in  the  largest  words,  every  tenant. 
in  tail  is  authorised  to  bar  his  entail  even  in  those  estates  in 
which  the  reversion  is  in  the  Crown,  wliich  formerly  could  not 
be  barred."  "No  one,"  said  the  Vioe-Chancellor,  "would, 
think  of  arguing,  or  could  argue  successfully,  that  the  Act 
would  affect  the  entails  made  by  special  Act  of  Parliament,, 
such  as  the  Marlborough,  the  Wellington,  or  the  Shrewsbury 
entails  (e) .  And  the  reason  is  that  the  Legislature,  having- 
liad  its  attention  directed  to  a  special  subject,  and  having  ob- 
served all  the  circumstances  of  the  case  and  provided  for  them, 
does  not  intend  by  a  general  enactment  afterwards  to  dero- 
gate from  its  own  Act  where  it  makes  no  special  mention  of 
its  intention  to  do  so."] 

But  the  rule  must  not  be  pressed  too  far,  for,  as  Bramwell,, 
L.J.,  said  in  Bellas  v.  Neptune  Ins.  Co.  (1880),  5  C.P.D. 
34,  40,  "a  general  statute  may  repeal  a  particular  statute." 
[And  if  a  special  enactment,  whether  it  be  in  a  public  or  a 
private  Act,  and  a  subsequent  general  Act  are  absolutely  re- 
pugnant and  inoonsistent  with  one  another,  the  Courts  have 
no  alternative  but  to  declare  the  prior  special  enactment  re- 


(«)    Vide  post,  pp.  341,  342. 
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pealed  by  the  subsequent  general  Act.  Thus,  in  Bramston 
V.  Colchester  (1856),  6  E.  &  B.  246,  it  was  held  that  the 
provisions  of  a  local  Act,  under  which  certain  arrangements 
had  been  made  for  maintaining  borough  prisoners  in  county 
gaols,  were  repealed  by  sect.  18  of  the  general  Prisons  g&eViot 
Act,  1842,  "for,"  said  Lord  Campbell,  C.J.,  "I  think  it  e.  98. 
was  the  intention  of  the  Legislature  to  sweep  away  all  local 
peouliaritiee,  though  sanctioned  by  special  Acts,  and  to  estab- 
lish one  uniform  system  except  in  so  far  as  there  are  express 
exceptions;  "  and  Wightman,  J.,  added,  "It  was  intended  to 
make  one  general  law  superseding  all  local  laws  as  to  prisons 
and  repealing  all  local  Acts."  So,  also,  in  Great  Central  Oas 
Co.  V.  Clarke  (1863),  13  C.  B.  (N.  S.)  838,  it  appeared  that 
by  a  local  Act  the  gas  company  was  limited  to  ^  charge  of 
4s.  per  1,000  feet,  but  by  a  subsequent  public  Act  (23&24 
Vict.  c.  125),  the  company  was  compelled  to  supply  gas  of 
a  much  better  quality  and  was  allowed  to  charge  a  maximum 
price  of  4s.  6d.  per  1,000  feet.  It  was  contended,  and  the 
Court  ultimately  held,  that  the  local  Act  was  impliedly  re- 
pealed by  the  subsequent  public  Act,  and  that  consequently 
the  limitation  as  to  price  contained  in  the  local  Act  ceased 
to  operate.  "Although,"  said  the  Court,  "the  section  in  the 
private  Act  [which  limits  the  price]  is  not  in  terms  repealed, 
it  is  quite  inconsistent  with  a  clause  in  a  subsequent  public 
Act.  That  is  sufficient  to  get  rid  of  the  clause  in  the  private 
Act."  So  in  Daw  v.  Metropolitan  Board  of  Works  (1862), 
31  L.  J.  C.  P.  223,  it  was  held  that  sect.  141  of  the  Metropolis 
Management  Act,  1855,  which  gave  to  the  Metropolitan  Board  18  &  19  Vict, 
power  to  alter  the  names  of  streets,  impliedly  repealed  11  &  12  °-  ^^''• 
Vict.  c.  clxiii.  so  far  as  it  previously  conferred  the  same  power 
on  the  City  Commissioners  of  Sewers.  In  Duncan  v.  Scottish 
N.  E.  Rcdl.  Co.  (1870),  L.  E.  2  H.  L.  (Sc.)  20,  it  was  held 
that  the  exemption  from  liability  to  pay  rates  which  was  con- 
ferred on  the  defendant  railway  company  by  the  special  Acts 
under  which  it  was  made  was  taken  away  by  a  subsequent  Poor 
Law  Amendment  Act,  because,  as  Lord  Westbury  said,  "  the 
rule  given  by  this  Poor  Law  Act  is  wholly  inconsistent  with 
the  exemption  contained  in  the  company's  special  Acts"  (/).] 
And  in  Charnoek  v.  Merchant,  (1900)  1  Q.  B.  474,  it  was 
held  that  sect.  1  of  the  Criminal  Evidence  Act,  1898,  was  61  &  62  Vict, 
intended  to  establish  a  single  rule  for  all  criminal  courts  and  ''•  ^®- 
oases,  and  to  supersede  the  special  rules  as  to  evidence  by  the  ' 
defendant  in  criminal  cases  created  by  previous  statutes  in 
the  case  of  the  particular  offences  there  specified.  Sect.  6  of 
the  Act  of  1898  pretty  clearly  indicates  this  intention. 

In   The   Duke  of   Marlborough's  Parliamentary    Estates  EflEeot  of  rule 

on  estate  Acts. 

(/)  Of.  Sion  College  case,  (1900)  2  Q.  B.   581 ;  affirmed,  (1901)   1   K.  B.   617 
(C.  A.). ;  Corporation  of  London  v.  Netherlands  Steamboat  Co.,  (1906)  A.  0.  263. 
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(1891),  8  Times  L.  R.  179,  the  question  arose  whether  the 
Settled  Land  Acts  had  repealed  the  fetter  on  alienation  of  land 
imposed  by  6  Anne,  o.  6  (g),  annexing  eertaia  lands  to  the 
title  ^  Duke  of  Marlborough.  Chitty,  J.,  sai^  at  p.  181; 
"  It  wBfi  argued  that,  as  these  lands  were  by  tne  statute  of 
Anne  annexed  to  the  title,  the  enabling  provisions  of  sect.  58 
45  &  46  Viot.  of  the  [Settled  Land]  Act  of  1882  were  not  applicable.  How- 
e.  38.  ever,  to  uphold  this  argument  it  would  be  necessary  to  make 

an  addition  to  the  saving  clause  in  sect.  58,  and  this  the  Court 
was  noit  at  liberty  to  do.  It  was  also  said  that  geneiral  Acts 
of  Parliament  do  not  derogate  from  particular  Acts,  and  that 
the  ornis  of  finding  in  the  Act  of  1882  enabling  words  rested 
on  the  applicant.  He,  however,  held  that  there  was  a  suffi- 
cient intention  shown  in  the  Act  of  repealing  particular  Acts, 
There  was  no  ground  for  holding  that  the  Legislature  had 
any  intention  of  restricting  the  operation  of  the  enactment.  It 
was  to  be  borne  in  mind  that  the  general  object  of  the  Act 
was  to  aid  the  owners  of  landed  property  in  the  circumstances 
of  agricultural  depression  which  existed  when  it  was  passed, 
and  also  that  the  tenant  for  life  having  recourse  to  the  Act 
did  not  put  the  capital  moneys  into  his  own  pocket,  but  they 
had  to  be  expended  for  the  benefit  of  the  inheritance.  Such 
consideirations  were  as  applicable  to  lands  annexed  to  dignities 
as  they  were  to  lands  in  ordinary  settlement"  (h). 

(ff)  5  Anne,  o.  3,  in  Ruffhead's  edition. 

(A)  [Of.  Earl  of  Shrewslniry  v.  Scott  (1859),  6  0.  B.  (N.  S.)  1.] 
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1.  When  no  other  date  is  fixed  by  an  Act  for  its  coming  Commence- 
into  operation  it  is  in  force  from  the  date  when  it  receives  ment. 
the  royal  assent  (a) .  [It  is  a  common  practice  to  specify  in 
Acts  of  Parliament  the  day  in  which  the  Act  is  to  come  into 
operation.]  If  a  certain  day  is  named,  an  Act  (&)  "which," 
as  the  Coiurt  said  in  Tomlinsony.  Bullock  (1878),  4  Q.  B.  D. 
230,  232,  "  comes  into  operation  on  a  given  day,  becomes  law 

[a)  33  Geo.  3,  o.  13,  ante,  p.  56. 

(i)  In  Cole  v.  Forieous  (1892),  19  Ont.  App.  Ill,  this  rule  was  applied  so  as  to 
make  a  chattel  mortgage  executed  at  12  noon  subject  to  a  statute  which  received 
the  Koyal  assent  at  3  p.m.  on  the  same  day. 
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Present  rule,  as  soon  as  the  day  oommencee."  This  rule  is  adopted  in  the 
62  &  53  Vict.  Interpretation  Act,  1889,  s.  36,  sub-s.  2,  which  provides  that 
Acts  passed  after  1889,  and  any  Order  in  Council,  order, 
warrant,  scheme,  letters  patent,  rules,  regulations,  or  bylaws 
made  under  such  Acts,  if  expressed  to  come  into  operation 
on  a  particular  day,  are  to  be  read  as  coming  into  operation  im- 
mediately on  the  expiration  of  the  previous  day.  [But  an  Act 
will  not  have  any  operation  until  the  day  for  its  commence- 
ment, even  though  the  sections  of  the  Act  may  have  been 
framed  as  if  it  would  come  into  operation  immediately  it  re- 
ceives the  royal  assent  (c),  "  because  the  last  thing  settled  is 
when  the  Act  shall  come  into  operation;  therefore  all  the 
sections  are  to  be  considered  as  speaking  from  the  date  so 
fixed,  and  are  all  governed  by  the  last  section"  {d),  i.e.,  the 
section  which  fixes  the  date.  Different  sections  of  an  Act  may 
come 'into  operation  at  different  dates,  e.g.,  where  a  particular 
date  is  specified  for  the  commencement  of  one  part  of  the  Act, 
and  another  date  or  no  date  or  the  passing  of  the  Act  is  speci- 
fied as  the  commencement  of  the  rest  (e).  If  one  Act  receives 
the  royal  assent  a  few  days  after  another  Act  and  the  two  Acts 
are  repugnant,  the  one  which  received  the  royal  assent  last  will 
have  the  effect  of  repealing  the  other.]  When  two  Acts  come 
into  force  on  the  same  day,  it  is  not  essential  to  hold  them  con- 
sistent, and  the  later  in  order  of  the  two  may  be  held  to  repeal 
the  other  so  far  as  the  two  are  repugnant  (/). 

[It  is  sometimes  specially  enacted  that  a  statute  is  to  come 
into  operation  on  some  day  prior  to  the  day  on  which  it  receives 
the  royal  assent  {g).    Thus,  in  Jamieson  v.  Att.-Gen.  (1833),    , 

(c)  In  the  Real  Property  Limitation  Act,  1874  (37  &  38  Vict.  o.  57),  the  com- 
mencement of  the  Act  was  postponed  till  five  years  after  its  passing.  Of.  the 
County  Courts  Act,  1903  (3  Edw.  7,  c.  42),  which  came  into  force  on  1st  January, 
1905,  and  the  Railway  Fires  Act,  1905  (5  Edw.  7,  c.  11),  which  did  not  come 
into  force  till  Ist  January,  1908,  and  the  Agricultural  Holdings  Act,  1906 
(6  Edw.  7,  c.  56),  which  was  not  to  come  into  operation  until  1st  January,  1909, 
but  was  before  that  date  repealed  as  to  England,  and  consolidated  as  the  Agri- 
cultural Holdings  Act,  1908  (8  Edw.  7,  c.  28).  In  the  Local  Grovemment  Acts 
of  1888  and  1894,  and  the  London  Government  Act,  1899,  the  time  for  the 
commencement  of  the  Act  was  left  to  be  appointed  by  a  department  of  the 
Goverment. 

{d)   Wood  V.  Eiley  (1867),  L.  R.  3  C.  P.  27. 

\e)  S.  V.  Weston,  (1910)  1  K.  B.  17,  decided  on  sects.  10, 19,  of  the  Prevention 
of  Crime  Act,  1908  (8  Edw.  7,  c.  69). 

( /)  Sheffield  Corporation  v.  Sheffield  Electric  Light  Co.,  (1898)  1  Ch.  203, 
North,  J. 

(g)  R.  V.  Middlesex  (1831),  2  B.  &  Ad.  82.  [It  is  stated  in  Dwarris  on 
Statutes  (2nd  ed.),  544,  and  also  in  Maxwell  on  Statutes  (3rd  ed.),  595,  on  the 
authority  of  BurnY.  Carvalho  (1836),  4  Nev.  &  Mann.  893,  that  "where  a 
particular  day  is  named  for  the  commencement  of  the  operation  of  a  statute,  but 
the  royal  assent  is  not  given  till  a  later  day,  the  Act  would  come  into  operation 
only  on  the  later  day. ' '  "This  rule  is  not  borne  out  by  the  case  cited,  which  merely 
decides  that  as  the  language  of  3  &  4  Will.  4,  c.  42,  o.  30,  is  "prospective 
only,"  it  cannot  apply  to  any  proceeding  which  took  place  before  the  Act  was 
passed.  In  Freeman  v.  Moyes  (1834),  1  A.  &  E.  338,  a  different  decision  was 
come  to  as  to  sect.  31  of  the  same  Act,  the  language  of  that  section  "  not  being 
in  its  terms  prospective."] 
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Aloock  &  Nap.  375,  it  was  held  that  11  Geo.  4  &  1  Will.  4, 
c.  49,  s.  1,  which  enacted  that  certain  duties  should  be  levied 
from  March  15,  1830,  but  did  not  receive  the  royal  assent 
until  July  16,  1830,  operated  from  March  15. J 

Where  an  Act  passed  after  1889  does  not  come  into  iapera-  Provisions 
tion  immediately  upon  its  passing,  and  confers  powers  to  do  fprantioipa- 
anything  for  the  purpose  of  the  Act,  the  power  may  beexer-  menceaneiit. 
cised,  unless  a  contrary  intention    appears,    before  the  com- 
mencement of  the  Act,  so  far  as  is  necessary  or  expedient  for 
the  purpose  of  bringing  the  Act  into  (effective)  operation  at 
the  date  of  its  commencement.    But  no  instrument  made  under 
the  power  comes  into  operation  before  the  commencement  of 
the  Act  unless  a  contrary  intention  appears  in  the  Act  (h) . 
These  provisions  are  intended  to  enable  the  judicial  and  ad- 
ministrative department  of  State  to  frame  and  publish  Orders 
in  Council  and  the  like  and  Rules  of  Court  in  the  interval 
between  the  passing  and  commencement  of  any  Act  for  the  due 
applioatiooi  and  enforcement  of  which  they  deem  expedient. 

As  a  British  (i)  Act  of  Parliament  does  not  derive  its  effect  Operation  of 
from  promulgation  or  publication  (fc),  it  binds  the  lieges  in  Act  upon 
many  cases  before  it  has  been  physically  possible  to  ascertain  could  not 
its  terms.  [In  accordance  with  the  principle  of  law  expressed  know  of  its 
by  the  legal  maxim,  Ignorantia  juris  neminem  excusat,  the  existence, 
moment  an  Act  of  Parliament  actually  comes  into  operation, 
strictly  speaking,  every  person  who  is  amenable  to  the  laAv  of 
England  is  affected  by  it,  even  although  it  may  be  morally 
certain  that  he  could  not  know  that  the  statute  in  question 
had  been  passed.  This  was  laid  down  by  Lord  Eldon  in  -K. 
v.  Bailey  (1800),  E,uss.  &  E.  1,  4,  where  the  prisoner  was 
indicted  under  an  Act  of  which  it  was  clear  that  he  could  not 
have  known  the  existence  at  the  time  he  committed  the  offence 
with  which  he  was  charged;  but  Lord  Eldon  told  the  jury  that 
he  was  of  opinion  that  he  was,  in  strict  law,  guilty  under  the 
statute,  although  he  could  not  have  known  that  it  had  been 
passed,  and  that  his  ignorance  of  the  fact  could  in  no  otherwise 
affect  the  case  than  that  it  might  be  the  means  of  recommending 
him  for  a  pardon;  and  this  ruling  was  subsequently  upheld  by 
all  the  judges,  and  on  their  recommendation  a  pardon  was 
granted  to  the  prisoner,  on  the  ground  that  he  could  not  at 
the  time  he  committed  the  offence  have  known  of  the  exist- 
ence of  the  Act  of  Parliament.]  It  may,  however,  be  ob- 
served that  it  was  suggested  by  the  Court  in  Bairns  v.  Noioell 
(1880),  5  Q.  B.  D.  444,  454,  that  "before  a  continuous  act 
or  proceeding,  not  originally  unlawful,  can  be  treated  as  un- 
lawful by  reason  of-  the  passing  of  an  Act  of  Parliament  by 

(A)  Int.  Act,  1889,  s.  37,  poBt.  Appendix  C. 

(i)  The  law  of  America  and  France  on  this  subject  is  discussed  in  Dwarris 
on  Statutes  (2nd  ed.),  p.  545. 
(i)   Vide  ante,  pp.  34,  35. 
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which  it  is  in  terms  made  so,  a  reasonable  time  must  be  allowed 
for^  its  disoontinuanoe,  and  though  ignorance  of  the  law  may 
of  itself  be  no  excuse  for  any  one  who  may  act  in  contravention 
of  it,  such  ignorance  may  nevertheless  be  taken  into  account, 
when  it  becomes  necessary  to  consider  the  circumstances  under 
which  the  Act  or  proceeding  was  continued,  and  when  and 
how  it  was  discontinued  with  a  view  to  determine  whether 
a  reasonable  time  had  elapsed  without  its  being  discontinued." 
It  is  desirable  that  some  interval  should  be  given  for  people 
to  have  a  physical  possibility  of  learning  the  terms  of  a  new 
law,  but  this  is  not  always  possible,  nor  oould  any  uniform 
delay  between  passing  and  oommenoeraent  be  safely  prescribed. 

As  to  the  effect  of  Expiring  Laws  Continuance  Acts,  see 
ante,  p.  70. 

[If  an  Act  passed  after  1850  repeals  whoUy  or  in  part  any 
former  enactment  and  substitutes  provisions  in  place  of  the 
repealed  enactment,  the  latter  remains  in  force  until  the 
substituted  provisions  come  into  operation  (I) .] 

2.  ["A  statute  is  to  be  deemed  to  be  retrospective  (m)  which 
takes  away  or  impairs  any  vested  right  acquired  under  existing 
laws,  pr  creates  a  new  obligation,  or  imposes  a  new  duty,  or 
attaches  a  new  disability  in  respect  to  transactions  or  considera- 
tions already  past "  {n).  But  a  statute  "  is  not  properly  called 
retrospective  merely  because  a  part  of  the  requisites  for  its 
operation  is  drawn  from  a  time  antecident  to  its  passing  "  (o)  .J 
In  Lauri  v.  Benad,  (1882)  3  Ch.  402,  421,  Lindley,  L.J., 
said:  "It  is  a  fundamental  rule  of  English  law  that  no  statute 
shall  be  construed  so  as  to  have  a  retrospective  operation,  unless 
its  language  is  such  as  plainly  toi  require  such  a  construction. 
And  the  same  rule  involves  another  and  subordinate  rule,  to 
the  effect  that  a  statute  is  not  to  be  construed  so  as  to  have 
a  greater  retrospective  operation  than  its  language  renders 
necessary."  "  There  are  many  oases  upon  the  general  doctrine 
whether  an  Act  of  Parliament  may  be  read  retr(sp|ectively 
or  not,  and  there,  are  many  oases  upon  the  meaning  of  par- 
ticular statutes.  But  one  has  the  general  law  concisely  stated 
by  Loird  Hatherley  in  his  judgment  in  Far  do  v.  Bingham 
(1870),  L.  R.  4  Ch,  735,  739,  740,  where  he  says:_ '  The  ques- 
tioin  is  .  .  .  secondly,  whether  on  general  principles  the 
statute  pught  in  this  particular  section'  to  be  held  to  operate 
retrospectively,  the  general  rule  of  law    undoubtedly  being, 

(r\  Interpretation  Act,  1889,  ss.  11  (2),  41  {post.  Appendix  C),  which  repeal 
and're-enaot  sect.  6  of  Brougham's  Act  (13  &  14  Viet.  c.  21). 

Im)  The  word  is  somewhat  ambiguous.  Allen  v.  Gold  Beefs  of  W.  Africa, 
(1900)  1  Oh.  656,  673,  Lindley,  M.R. 

in)  Sedgwick,  Statutory  Law  (2nd  ed.),  160. 

o)  R.  V.  Whiiechapel  (1848),  12  Q.  B.  127,  Lord  Denman,  C.J.,  where  it  was 
held  that  sect.  2  of  the  Poor  Law  Act,  1846  (9  &  10  Vict.  o.  66),  prevented  the 
removal  after  its  commencement  of  a  pauper  widow,  proceedings  for  whose 
removal  had  been  begun,  but  had  not  been  completed  before  the  Act  passed. 
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that  except  there  be  a  clear  indication  either  from  the  subject- 
matter  or  from  the  wording  of  a  statute,  the  statute  is  not  to 
receive  a  retrospective  construction.  ...  In  fact,  we  must 
look  at  the  general  soope  and  purview  of  the  statute,  and  at 
the  remedy  sought  to  b©  applied,  and  consider  what  was  the 
former  state  of  the  law,  and  what  it  was  the  Legislature  contem- 
plated'"  {p).  In  Mohammad  Abussamad  v.  Kurban  Husein 
(1903),  L.  E.  31  Ind.  App.  30,  37,  Lord  Lindley  said:  "It 
is  not,  however,  in  accordance  with  sound  principles  of  inter- 
preting statutes  to  give  them  a  retrospective  effect."  In  this 
case  the  Judicial  Committee  declined  to  construe  sects.  8  and 
10  of  the  Indian  Act  No.  I.  of  1869,  relating  to  the  Oudh 
Talookdars,  so  as  to  deprive  the  successors  to  the  estates  of  a 
person  who  had  died  before  these  sections  came  into  force  of 
the  rights  which  they  had  acquired  on  his  death.  Revenue 
Acts  are  often  made  to  take  effect  as  from  a  day  before  their 
passing.  But  extremely  plain  language  would  be  needed  to 
render  penal  an  act  done  before  the  passing  of  a  statute  (q) . 

[A  retrospective  statute  is  different  from   an   ex  post  facto  Difference 
statute  (r).     "Every  ex  past  facto  law,"  said  Chase,  J.,  in  between  "re- 
Catder  y.  Bull  (1798),  3  Dallas  (U.  S.),  at  p.  391,  "  must  *^°|^!°^^^„,< 
necessarily  be  retrospective,  but  every  retrospective  law  is  not  facto" 
an  ex  post  facto  law.    Every  law  that  takes  away  or  impairs  statutes, 
rights  vested  agreeably  to  existing  laws  is  retrospective.  Thus, 
statutes  of  oblivion  or  pardon  are  certainly  retrospective,  and 
literaUy  both  concerning  and  after  the  facts  committed.     But 
I  do  not  consider  any  law  ex  post  facto  that  mollifies  the  rigour 
of  the  criminal  law,  but  only  those  that  create  or  aggravate 
the  crime,  or  increase  the  punishment  or  change  the  rules  of 
evidence  for  the  purpose  of  conviction.   .   .      There  is  a  great 
and  apparent  difference  between  making  an  unlawful  act  law- 
ful and  the  making  an  innocent  action  criminal  and  punishing 
it  as  a  crime"  (s).] 

(p)  Me  Chapman,  (1896)  I  Ch.  S23,  327,  Kekewich,  J. 

Iq)  In  O'Donohue  v.  Sritz  (1904),  1  Auetralia  C.  L.  E.  391,  an  uneucoessful 
attempt  was  made  to  prosecute,  under  the  Commonwealth  Customs  Act,  1901 
(which  came  into  force  on  October  4th,  1901),  a  person  who,  on  16th  October, 
1901,  made  a  declaration  in  New  South  Wales  as  to  certain  medicines  not  then 
taxable  under  the  New  South  Wales  Customs  Tariff,  but  made  taxable  by  the 
Commonwealth  Customs  Tariff  Act,  1902  (No.  14),  as  from  October  8th,  1901. 
As  to  the  Excise  Tafiff  Act,  1902,  No.  11,  see  Colonial  Sugar  Rffining  Go.  v. 
Irving.  a906)  A.  C.  360. 

(>•)  [Blackstone  (Comm.  vol.  i  p.  46)  describes  ex  post  facio  laws  as  those  by 
which  "  after  an  action  indifferent  in  itself  is  committed,  the  Legislature  then 
for' the  first  time  declares  it  to  have  been  a  crime,  and  inflicts  a  punishment  upon 
the  person  who  has  committed  it."]  Acts  of  indemnity  are,  however,  also 
ex  post  facto  laws  so  far  as  they  take  away  civil  rights  of  action,  and  are  statu- 
tory pardons  as  to  criminal  liability,  and  as  to  indemnity  for  acts  done  in 
exercise  of  martial  law :  Fhillips  v.  Eyre  (1870),  L.  R.  6  Q.  B.  1 ;  and  Journ. 
Soc.  Comp.  Legislation  (N.  S.),  1900,  p.  60. 

(a)  Cited  and  approved  in  Phillips  v.  Byre  (1871),  L.  E.  6  Q.  B.  at  p.  26, 
Willes,  J. 
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tivltTC"  ^ts  "^"^^  °^  Parliament  (Commencement)  Act,  1793  {ante, 

presumed.  P"  ^°>''  ^^^  ^°  ^ay  prevents  Parliament  from  making  an  Act 
33  Geo.  3,  retrospective  if  the  intention  to  do  so  is  apparent.  "  It  is  ob- 
c.  13.  yiously  competent  for  the  Legislature,  in  its  wisdom,  to  make 

the  provisions  of  an  Act  of  Parliament  retrospective  "  {t).  ["  No 
one  denies,"  said  Dr.  Lushington  in  The  Ironsides  (1862),  31 
L.J.P.M.&A.131,"the  competency  of  the  Legislature  to 
pass  retrospective  statutes  if  they  think  fit  {u),  and  many  times 
they  have  done  so."     Philosophical  writers  (a;)  have,  it  is  true, 
denied  that  any  Legislature  ought  to  have  such  a  power,  and 
it  is  indisputable  that  to  exercise  it  under  ordinary  circum- 
stances must  work  great  injustice.]    But  "before  giving  such 
a  construction  to  an  Act  of  Parliament  one  would  require  that 
It  should  either  appear  very  clearly  in  the  terms  of  the  Act 
or  arise  by  necessary  and  distinct  interpretation"  {y).    And 
perhaps  no  rule  of  oonetruction  is  more  firmly  established 
than  this— that  a  retrospective  operation  is  not  to  be  given  to 
a  statute  so  as  to  impair  an  existing  right  {z)  or  obligation 
otherwise  than  as  regards  matter  of  procedure  (a),  unless  that ' 
effect  cannot  be  avoided  without  doing  violence  to  the  language 
of  ths  enactment.     If  the  enactment  is  expressed  in  language 
which  is  fairly  capable  of  either  interpretation,  it  ought  to 
be  construed  as  prospective  only.    Some  of  the  many  authori- 
ties for  this  proposition  axe:— Main  v.  Starh  (1890),  15  App. 
Gas.  384,  387,  Lord  Selborne;   Gilmore  v.  Shut^r  (1679),  2 
Mod.  310,  on  the  Statute  of  Frauds;  Moon  v.  Burden  (1848), 
2  Ex.  22.  on  the  Gaming  Acts;  Hickson  v.  Darlow  (1883), 
23  Ch.  D.  690,  on  the  Bills  of  Sale  Acts;  Waug'h  v.  Middle- 
ton  (1853),  8  Ex.  352,  an  extreme  case,  but  not  disapproved 
of  in  Lament  v.  Bibhy  (1855),  5  H.  L.  C.  481;  Williams  v. 
Harding  (1886),  L.  E.  1  H.  L.  9  ;   Hough  v.  Windus  (1884), 
12  Q.   B.  D.  224;   and  Ellis  v.  MCormidk  (1869),  L.  E. 
4  Q.  B.  271,  on  the  Bankruptcy  Acts;  Re  Joseph  Suche  &  Co., 

{t)  Smith  V.  Vallander,  (1901)  A.  C.  297,  306,  Lord  Ashbourne. 

(«)  The  French  code  contains  a  positive  provision  that  laws  are  not  to  have 
any  retrospective  operation.  "  La  loi  iie  dispose  que  pour  Vavenir,  elle  n'a  point 
d'effet  retroaetif"  :  Code  Civil,  Art.  2. 

[x)  See  Sedgwick,  Statutory  Law  (2nd  ed.),  160. 

(y)  Smith  v.  Callander,  (1901)  A.  C.  305,  Lord  Ashbourne. 

(s)  And  see  Schmidt  v.  Situ  (1901),  31  Canada  602,  ■where  Strong,  C.J., 
said :  ' '  That  the  Legislature  has  demonstrated  an  intention  to  enact  retro- 
spectively to  a  certain  extent  is  not  sufficient  to  warrant  a  retroactive  operation 
carried  beyond  the  meaning  of  the  terms  used  strictly  construed.  ...  It  is  said 
that  to  restrict  the  latter  part  of  the  amending  clause  ...  is  to  attribute  to  it  a 
very  insignificant  modicum  of  relief.  The  answer  must  be  that  it  is  the  very 
intent  of  this  rule  of  interpretation,  designed  to  prevent  interference  with  rights 
of  property  except  in  cases  where  the  unmistakable  language  of  the  Legislature 
demands  an  er  post  facto  construction." 

(a)    Vide  post,  p.  353. 
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Limited  (1875),  1  Ch.  D.  48,  on  sect.  10  of  the  Judicature 
Act,  1875  "(6). 

[In  Gardner  v.  Lucas  (1878),  3  App.  Gas.  582,  601,  Lord 
O'Hagan  said:  "Unless  there  is  some  declared  intention  of 
the  Legislature — clear  and  unequivocal — or  unless  there  are 
some  circumstances  rendering  it  inevitable  that  we  should  take 
the  other  view,  we  are  to  presume  that  an  Act  is  prospec- 
tive, and  not  retrospective."]  In  Beid  v.  Beid  (1886),  31 
Oh.  D.  408,  Bowen,  L.J.,  said:  "The  particular  rule  of  con- 
struction which  has  been  referred  to,  but  which  is  valuable 
onlr  when  the  words  of  an  Act  of  Parliament  are  not  plain, 
is  embodied  in  the  well-known  trite  maxim,  Omnis  nova  con- 
stitutio  futuris  formam  imponere  debet  non  prceteritis  (c) — 
that  is,  that,  except  in  special  cases,  the  new  law  ought  to  be 
construed  so  as  to  interfere  as  little  as  possible  with  vested 
rights.  It  seems  to  me  that  even  in  construing  an  Act  which 
is  to  a  certain  extent  retrospective,  and  in  construing  a  section 
which  is  to  a  certain  extent  retrospective,  we  ought,  never- 
theless, to  bear  in  mind  that  maxim  as  applicable  whenever 
we  reach  the  line  at  which  the  words  of  the  section  cease  to  be 
plain.  That  is  a  necessary  and  logical  corollary  of  the  general 
proposition,  that  you  ought  not  to  give  a  larger  retrospective 
power  to  a  section,  even  in  an  Act  which  is  to  some  extent 
intended  to  be  retrospective,  then  you  can  plainly  see  the  Legis- 
lature meant"  (d). 

In  Young  v.  Adams,  (1898)  A.  C.  469,  the  Judicial  Com- 
mittee had  to  consider  whether  a  New  South  Wales  Civil 
Service  Act  (59  Vict.'  No.  25)  was  retrospective  in  its  operation. 
Lord  Watson  said  (p.  476):  "It  does  not  seem  to  be  .very 
probable  that  the  Legislature  should  intend  to  extinguish,  by 
means  of  retrospective  enactment,  rights  and  interests  which 
might  have  already  been  valid  in  a  very  limited  class  of  persons,, 
consisting,  so  far  as  appears,  of  one  individual,  viz.,  the  respon- 
dent. In  such  cases  their  lordships  are  of  opinion  that  the- 
rule  laid  down  by  Erie,  C.J.,  in  Midland  Bail.  Co.  v.  Fye, 
10  C.  B.  (N.  S.)  179, 191,  ought  to  apply.  They  think  that  in 
the  present  case  the  learned  Chief -Justice  (of  N.  S.  Wales)  was. 
right  in  saying  that  a  retrospective  operation  ought  not  to  be 
given  to  the  statute  unless  the  intention  of  the  Legislature  that 
it  should  be  construed  is  expressed  in  plain  and  unambiguous, 
language,  because  it  manifestly  shocks  our  sense  of  justice  that 

(*)  Re  Athlunmey,  (1898)  2  Q.  B.  547,  552,  Wright,  J. 

(c)  [2  Inst.  292,  adopted  in  Urquhart  v.  Urquhart  (1853),  1  Maoq.  H.  L.  (So.) 
662,  Lord  Cranworth.  See  Gilmore  v.  -Shuter  (1679),  2  Mod.  310  ;  Ashbitrnham 
T.  Bradshaw  (1740),  2  Atk.  36.]  Cf.  Maemillan  v.  Dent,  (1907)  1  Ch.  107,  124, 
Houlton,  L. J.,  on  the  Copyright  Acts. 

(<«)  Cf.  M.  V.  Ipswich  Unian  (1877),  2  Q.  B.  D.  269,  where  Cookbum,  C.J., 
stated  that  statutes  chaDging  the  law  are  presumably  intended  to  apply  to  a 
state  of  facts  coming  into  existence  after  the  commencement  of  the  statute.  See 
also  Association  Pharinaceutique  de  Quebec  \.  Zivernois  (1900),  31  Canada  43,  60> 
Sedgwick,  J. ;  Schmidt  v.  Bitz  (1901),  31  Canada  602,  606,  606,  Strong,  C.J. 
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ment. 


an  act,  legal  at  the  time  of  doing  it,  should  be  made  unlawful 
by  some  new  enactment.  The  ratio  is  equally  apparent  when  a 
new  enactment  is  said  to  convert  an  act  wrongfully  done  into 
a  legal  act,  and  to  deprive  the  person  injured  of  the  remedy 
which  the  law  then  gave  him." 

[With  regard  to  the  effect  of  statutes  authorising  the  levy  of 
rates,  it  was  pointed  out  by  Cockburn,  C.J.,  in  Bradford  Union 
V.  Wilts  (1868),  L.  R.  3  Q.  B.  604,  616,  that  the  principle 
"  was  adopted  long  ago,  and  has  been  long  acted  upon,"  that  if 
the  language  of  the  statute  is  prima  facie  prospective  "  the  rate 
must  be  prospective,  and  not  retrospective,  so  that  the  expenses 
shall  fall  on  the  ratepayers  who  are  ratepayers  at  the  moment 
of  the  expenses  being  incurred."  "  Consequently,"  he  added, 
"  whenever  the  Legislature  thinks  it  expedient  to  authorise  the 
making  of  retrospective  rates,  it  fixes  the  period  as  to  which  the 
rate  may  be  retrospectively  made."] 

In  Lord  Suffield  v.  Inland  Revenue  Commissioners,  (1908) 
1  K.  B.  865,  892,  Bray,  J.,  held  that  sect.  7  of  the  Revenue 
Act,  1903,  could  not  be  construed  retrospectively  so  as  to 
reduce  the  stamp  duty  on  a  deed  executed  before  its  commence- 
ment from  the  duty  leviable  under  sect.  15  of  the  Stamp  Act, 
1891  (54  &  55  Vict.  c.  39). 

The  Welsh  Sunday  Closing  Act,  1881,  received  the 
royal  assent  on  August  27,  1881.  Sect.  3  provided  that 
it  should  come  into  operation  on  the  day  next  appointed 
for  the  annual  licensing  meeting  in  each  place  in  Wales. 
9  Geo.  4,  c.  61,  ss.  1,  2,  required  the  licensing  meeting 
to  be  held  between  August  20  and  September  14  in  each 
year,  and  the  day  must  be  appointed  at  least  twenty-one  days 
before  the  meeting  is  held.  In  Richards  v.  McBride  (1882), 
8  Q.  B.  D.  119,  it  was  held— (1)  that  although  the  preamble 
suggested  the  desirability  of  a  change  in  the  law,  this  did  not 
give  any  clue  as  to  fixing  the  commencement  of  the  Act; 
(2)  that  the  Act  came  into  force  at  the  licensing  meetings  pi 
1882,  and  not  at  those  of  1881,  inasmuch  as  it  was  impossible 
to  appoint  the  meetings  for  1881  in  the  interval  between  the 
passing  of  the  Act  and  the  last  day  for  which  they  could  by  law 
be  held;  (3)  that  the  Court  could  not  construe  the  Act  on  the 
assumption  that  it  was  drawn  in  the  expectation  that  it  would 
pass  much  sooner  than  it  did,  or  receive  evidence  to  support  the 
suggestion.  (The  Acts  of  1828  and  1881  are  now  incorporated 
in  the  Licensing  (Consolidation)  Act,  1910.) 

[It  being,  then,  the  general  rule  of  law  that  statutes  are  not 
to  operate  retrospectively,  we  have  now-  to  consider  under  what 
circumstances  this  general  rule  has  been  departed  from,  and  to 
examine  the  grounds,  so  far  as  they  can  be  ascertained,  for  such 
departure.] 

r(l)  Sometimes  it  is  expressly  enacted  that  an  enactment 
shall  be  retrospective;  thus,  by  23  &  24  Vict.  c.  38,  s.  12,  it  is 
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enacted  that  "  alause  32  of  22  &  23  Viot.  c.  35,  shall  operate 
retrospectively . "  ] 

[(2)  If  it  is  a  necessary  implication  from  the  language  em-  (2)  By  neoes- 
ployed  that  the  Legislature  intended  a  particular  section  to  have  sary  implioa- 
a  retrospective  operation,  the  Courts  will  give  it  such  an  opera-  thTlansuaffe 
tion.     "Baron    Parke,"    said    Lord    Hatherley  in    Pardo   v.  employed  by 
Bingham  (1870),  4  Ch.  App.  735,  740,  "  did  not  consider  it  an  the  Legis- 
invariable  rule  that  a  statute  could  not  be  retrospective  unless   ^  "'^®" 
so  expressed  in  the  very  terms  of  the  section  which  had  to  be 
construed,  and  said  that  the  question  in  each  case  was  whether 
the  Legislature  had  sufficiently  expressed  that  intention.     In 
fact,  we  must  look  to  the  general  scope  and  purview  of  the 
statute,  and  at  the  remedy  sought  to  be  applied,  and  consider 
what  was  the  former  state  of  the  law,  and  what  it  was  that  the 
Legislature  contemplated."]     But  a  statute  is  not  to  be  read 
retrospectively  except  of  necessity.     In  Main  v.  StarTi  (1890), 
15  App.  Cas.  at  p.  388,  Lord  Selborne  said:  "  Their  lordships, 
of  course,  do  not  say  that  there  might  not  be  something  in  the 
<3ontext  of  an  Act  of  Parliament,  or  to  be  collected  from  its 
language,  which  might  give  to  words  prima  facie  prospective  a 
larger  operation,  but  they  ought  not  to  receive  a  larger  opera- 
tion unless  you  find  some  reason  for  giving  it."    And,  "  Words 
not  requiring  a  retrospective  operation,  so  as  to  affect  an  exist- 
ing statute  prejudicially,  ought  not  to  be  so  construed."     In 
BeynoUs  v.  Att.-Gen.  for  Nova  Scotia,  (1896)  A.  C.  240, 
244,  it  was  held  that  this  rule  did  not  extend  to  protect  from  the 
effect  of  a  repeal  a  privilege  which  did  not  amount  to  an  accrued 
right  (e) . 

In  1888  a  restriction  was  for  the  first  time  imposed  (/)  on 
persons  desiring  to  practise  as  patent  agents,  with  a  saving  for 
rig'hts  acquired  (g)  before  the  Patents  Act,  1888,  came  into 
force.  By  rules  under  that  Act  made  in  1890,  and  having 
legislative  force,  the  business  of  patent  agent  was  put  under 
regulations.  In  Starey  v.  Graham,  (1899)  1  Q.  B.  406,  411, 
it  was  held  by  Channell,  J.,  that  "right  acquired"  did  not 
include  a  right  on  the  part  of  persons  practising  as  patent 
agents  before  the  Act  of  1888  to  practise  and  describe  them- 
selves as  such  after  the  Act.  The  ratio  decidendi  was  that 
prior  to  the  Act  of  1888  the  law  was  silent  as  to  patent  agents, 
and  that  the  freedom  which  then  existed  did  not  amount  to  a 
light  recognised  by  law. 

It  is  a  well  "recognised  rule  that  statutes  should  be  inter-  Presumption 

{«)  In  a  New  Zealand  case  on  a  proceeding  under  the  Imperial  PagitiTe 
Offenders  Act,  1881  (44  &  45  Vict.  c.  69),  it  was  held  that  a  statute  of  Victoria 
(So.  1737),  passed  in  1901,  operated  to  render  penal  disohedienoe  to  orders  made 
under  an  earlier  statute  (the  Marriage  Act,  1890)  of  Victoria :  In  re  Coutts 
<1902),  22  N.  Z.  L.  R.  203.    But  cf.  S.  v.  Griffiths,  (1891)  2  Q,  B.  145. 

(/)  By  sect.  1  of  the  Patents,  &c.  Act,  1888  (51  &  52  Vict.  c.  50),  now- 
repealed  and  re-enacted  as  sect.  84of  the  Patents,  &c.  Act,  1907  (7Edw.  7,  c.  29). 

{g)  This  would  be  different  in  the  case  of  repeals  under  sect.  38  (1)  of  the 
Interpretation  Act,  1889,  post.  Appendix  C. 
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ii'^nga.yr&y  preted,  if  possible,  so  as  to  respect  vested  rights"  {h),  and  such 
vested  nght.  a  construction  should  never  be  adopted  if  the  words  are  open  to 
another  construction  (i) .  This  rule  is  especially  important  with 
respect  to  statutes  for  acquiring  lands  for  public  purposes  (k) . 
For  it  is  not  to  be  presumed  that  interference  with  existing 
rights  is  intended  by  the  Legislature,  and  if  a  statute  be  ambi- 
guous the  Court  should  lean  to  the  interpretation  which  would 
support  existing  rights  (Z) . 

And  in  the  absence  of  anything  in  an  Act  to  show  that  it  is 
to  have  a  retrospective  operation,  it  cannot  be  so  construed  as  to 
have  the  effect  of  altering  the  law  applicable  to  a  claim  in  liti- 
gation at  the  time  when  the  Act  is  passed  (m),  and  so  far  as 
regards  repealing  Acts  this  rule  is  clearly  recognised  by  sect. 
S2&63Vict.   38.  (2)  of  the  Interpretation  Act,  1889  (w). 

[So  careful  are  the  Courts  in  endeavouring  to  protect  vested 
rights  that  we  find  that  in  several  cases  judges,  have  refused  to 
allow  statutes  to  have  a  retrospective  operation,  although  their 
language  seemed  to  imply  that  such  was  the  intention  of  the 
Legislature,  because,  if  the  statutes  had  been  so  construed,  vested 
rights  would  have  been  defeated.  In  Gardner  v.  Lucas  (1878), 
3  App.  Cas.  582,  603,  Lord  Blackburn  stated  this  rule  of  law 
in  the  following,  way  with  regard  to  the  effect  of  a  statute 
upon  a  transaction  past  and  closed.  "Where,"  said  he,  "the 
effect  would  be  to  alter  a  transaction  already  entered  into,  where 
it  would  be  to  make  that  valid  which  was  previously  invalid, 
to  make  an  instrument  which  had  no  effect  at  all,  and  from 
which  the  party  was  at  liberty  to  depart  as  long  as  he  pleased, 
binding — I  think  .the  prima  facie  construction  of  the  Act  is  that 
it  is  not  to  be  retrospective,  and  it  would  require  strong  reasons 
to  show  that  it  is  not  the  case."]  In  Eyre  v.  Wynn-Mackenzie^ 
(1896)  1  Ch.  135,  the  Court  of  Appeal  held  that  the  Mort- 
58  &  59  V  t  S^S^^'  Legal  Costs  Act,  1895,  did  not  affect  judgments  already 
c.  26.  ^°  given  when  it  was  passed,  though  sect.  3  was  retrospective  (o). 
[In  Moon  v.  Burden  (1848),  2  Ex.  22,  an  action  to  recover  a 
sum  of  money  alleged  to  have  been  won  upon  a  wager  was; 
8  &  9  Vict.  commenced  in  June,  1845 .  In  August,  1845,  the  Ganiing  Act, 
c.  109.  1845,  was  passed,  Avhich  enacted,  in  sect.  18,  that  "  no  suit 

shall  be  brought  or  maintained  for  recovering  "  any  such  sum  of 
"  money,"  and  the  question  was  whether  that  enactment  was- 

(h)  EomJi  V,  mndus  (1884),  12  Q.  B.  D.  at  p.  237,  Bowen,  L.J. 
(j)  See  Cowan  v.  Zockyer  (1904),  1  Australia  C.  L.  E.  460,  466,  GnfSth,  C.J. 
The  case  turned  on  the  suggested  retrospectivity  of  the  Commonwealth  Customs 

"(k)  See  Cholmmdeiy  v.  Clinton  (1821),  4  Bligh  (H.  L.),  1 ;  missoU  v.  Perry 
(1904),  1  Australia  C.  L.  R.  363,  373,  Griffith   C.J.         ,   „„,    .^     ,  ,, 

(0  MacdonaU  (Lord)  v.  Finlayson  (1885),  12  Rettie  (So.),  231,  Lord  Mure. 

(m)  Leeds  and  County  Bank  v.  Walker  (1883),  11  Q.  B.  D.  84  at  p.  91, 
Denman,  J.,  citing  Maxwell  on  Statutes  (1st  ed.),  190  ;  and  see  Wilberforce  on 
Statutes,  157. 

(«)   Fiifo  ««<«,  p.  316,  ^o««,  Appendix  C. 

o)  \_Cf.  Couoh  V.  Jeferies  (1769),  4  Burr.  2460,  Lord  Mansfield.] 
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retrospective  so  as  to  defeat  an  action  already  commenced.  It 
was  held  that  it  was  not  retrospective,  and  Parke,  B.,  in  his 
judgment,  said:  "It  seems  a  strong  thing  to  hold  that  the 
I<«gislature  could  have  meant  that  a  party  who  under  a  contract 
made  prior  to  the  Act  had  as  perfect  a  title  to  recover  a  sum  of 
money  as  he  had  to  any  of  his  personal  property,  should  be 
totally  deprived  of  it  without  compensation"]  (p);  and  in  The 
Ydun,  (1899)  P.  236,  Smith,  L.J.,  said:  "The  rule  appli- 
cable to  cases  of  this  sort  is  well  stated  by  Wilde,  B.,  in  Wright 
V.  Hale  (1860),  6  H.  &  N.  227,  232,  viz.,  that  when  a  new 
enactment  deals  with  rights  of  action,  unless  it  is  so  expressed 
in  the  Act,  an  existing  right  of  action  is  not  taken  away." 

But  there  is  no  vested  right  in  procedure  or  costs.     Enact-  No  vested 
ments  dealing  with  these  subjects  apply  to  pending  actions,  "^^*i^^ 
unless  a  contrary  intention  is  expressed  or  clearly  implied.       costs. 

"It  is  a  general  rule  that  when  the  Legislature  alters  the 
rights  of  parties  by  taking  away  or  conferring  any  right  of 
action,  its  enactments,  unless  in  express  terms  they  apply  to 
pending  actions,  do  not  affect  them.  But  there  is  an  excep- 
tion to  this  rule,  namely,  where  enactments  merely  affect  pro- 
cedure, and  do  not  extend  to  rig'hts  of  action"  (g).  For  "it 
is  perfectly  settled  that  if  the  Legislature  forms  a  new  pro- 
cedure, that,  instead  of  proceeding  in  this  form  or  that,  you 
should  proceed  in  another  and  a  different  way,  clearly  there 
bygone  transactions  are  to  be  sued  for  and  enforced  according 
to  the  new  form  of  procedure.  Alterations  in  the  form  of  pro- 
cedure are  always  retrospective,  unless  there  is  some  good  reason 
or  other  why  they  should  not  be  "  (r).  "A  statute  cannot  be 
said  to  have  a  retrospective  operation  because  it  applies  a  new 
mode  of  procedure  to  suits  commenced  before  its  passing"  (s). 
In  other  words,  if  a  statute  deals  merely  with  the  procedure  in 
an  action,  and  does  not  affect  the  rights  of  the  parties,  "  it 

(p)  See  also  Knight  v.  Zee,  (1893)  1  Q.  B.  41,  where  it  was  held  that  the 
Gaming  Act,  1892  (55  &  56  Vict,  o  9),  was  not  retrospective. 

(})  Se  Joseph  Suehe  #  Co.,  Ltd.  (1876),  1  Ch.  D.  48,  50,  Jessel,  M.R.  [This  rule 
was  for  the  first  time  distinctly  enunciated  by  the  Court  of  Exchequer  in  Wright 
V.  Male  (1860),  30  L.  J.  Ex.  40.  "  I  have  always  understood,"  said  Pollock, 
C.B.,  "that  there  is  a  considerable  difference  between  laws  which  affect  vested 
rights  and  those  laws  which  merely  affect  the  proceedings  of  Courts ;  as,  for 
instance,  declaring  what  shall  be  deemed  good  service,  what  shall  be  the 
criterion  to  the  right  to  costs,  how  much  costs  shall  be  paid,  the  manner  in 
which  witnesses  sbaU  be  paid,  or  what  witnesses  the  party  shall  be  entitled  to, 
and  80  on.  ...  I  do  not  think  a  matter  of  that  sort  can  be  called  a  right  in  any 
sense  in  which  Lord  Coke  in  his  Institutes  has  spoken  of  rights."  See  also 
Tiekup  V.  Wharton  (1832),  2  Cr.  &  M.  401  ;  Cox  v.  Thomason  (1834),  2  Or.  &  J. 
499 ;  and  Pinhm-n  v.  Sonster  (1861),  21  L.  J.  Ex.  336.]  Cf.  Re  Athlmmey,  (1898) 
2  Q.  B.  547,  562,  Wright,  J. 

(r)  Gardner  v.  Lucan  (1878),  3  App.  Cas.  582,  603,  Lord  Blackburn. 

(s)  Wation  v.  Walton  (186S),  L.  R.  1  P.  &  M.  227,  229,  Sir  James  Wilde : 
adopted  in'^W. -(?«».  v.  Theobald  (1890),  24  Q.  B.  D.  557. 

C.  •  A  A 
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will  be   held  to  apply  prima  facie  to  all  actions,  pending  as 
well  as  future"  (i).] 
f'^eal"*  In  Colonial  Sugar  Refining  Co.  v.  Irving,  (1905)  A.  C.  369, 

m^erof  ^^  application  was  made  to  the  Judicial  Committee  to  dismiss 
procedure.  an  appeal  from  the  judgment  of  the  Supreme  Court  of  Queens- 
land, on  the  ground  that  the  power  of  the  Court  below  to  give 
leave  to  appeal  had  been  taken  away  by  sect.  39  of  the  Aus- 
tralian Commonwealth  Judiciary  Act,  1903.  The  action  in 
which  the  appeal  was  brought  was  commenced  on  October  25, 

1902.  The  Judiciary  Act  came  into  force  on  August  25, 

1903,  and  the  leave  to  appeal  was  given  on  September  4, 
1903.  The  Judicial  Committee  dismissed  the  application, 
saying  (per  Lord  Macnaghten,  p.  ,372):  "As  regards  the 
general  principles  applicable  to  the  case  there  was  no  con- 
troversy. On  the  one  hand  it  was  not  disputed  that  if  the 
matter  in  question  be  a  matter  of  procedure  only,  the  peti- 
tion (to  dismiss)  is  well-founded.  On  the  other  hand,  if  it 
be  more  than  a  matter  of  procedure,  if  it  touches  a  right  in 
existence  at  the  passing  of  the  (Judiciary)  Act,  it  was  conceded 
that  in  accordance  with  a  long  line  of  authorities  from  the  time 
of  Lord  Coke  to  the  present  day  the  appellants  (the  Sugar  Co.) 
would  be  entitled  to  succeed.  The  Judiciary  Act  is  not  retro- 
spective by  express  enactment  or  by  necessary  intendment.  And 
therefore  the  only  question  is,  was  the  appeal  to  His  Majesty 
in  Council  a  right  vested  in  the  appellants  at  the  date  of  the 
passing  of  the  Act,  or  was  it  a  mere  matter  of  procedure?  It 
seems  to  their  lordships  that  the  question  does  not  admit  of 
doubt.  To  deprive  a  suitor  in  a  pending  action  of  an  appeal 
to  a  superior  tribunal  which  belonged  to  him  as  of  right  is  a 
very  different  thing  from  regulating  procedure." 

46  &  47  Vict.       In  accordance  with  this  rule,  the  Bankruptcy  Act,  1883  (m), 

«•  52.  was  held  in  Ex  parte  Pratt  (1884),  12  Q.  B.  D.  334, 341, by 

Fry,  L.J.,  to  save  proceedings  pending  under  the  Act  of  1869, 

but  to  require  all  subsequent  proceedings,  even  if  founded  on 

the  earlier  Act,  to  conform  to  the  procedure  laid  down  in  the 

later  Act  (x).    In  Quilter  v.  Mapleson  (1882),  9_Q.  B.  D.  672, 

44  &  45  "Vict,   it  was  held  that  the  provisions  of  the  Conveyancing  Act,  1881, 

o.  41.  giving  lessees,  in  certain  events,  a  means  of  obtaining  relief 

against  a  forfeiture  for  certain    breaches    of    covenant,  were 

retrospective,  so  as  to  be  available  in  an  action  of  ejectment 

pending  when  it  came  into  force,  and  in  which  judgment  had 

been  given  in  the  Court  of  first  instance,  but  in  which  execution 

It)  Kimbray  t.  Draper  (1868),  L.  R.  3  Q.  B.  160,  163,  BlackburD,  J. 

(«)  The  retrospeotivity  of  other  sections  of  the  Act  has  been  discussed, 
e.g.,  sect.  32  in  Bourlee  v.  Nutt,  (1894)  1  Q.  B.  72.5  ;  and  also  the  retrospeotivity 
of  sects.  6,  8,  23,  25,  26  of  the  Bankruptcy  Act,  1890,  in  Re  Norman,  (1893) 
2  Q.  B.  369  (C.  A.) ;  B.  t.  Griffiths,  (1895)  2  Q.  B.  146  (C.  C.  E.) ;  Be  Athlwmey, 
(18981  2  Q.  B.  647  ;  Se  Baison  (1891),  60  L.  J.  Q.  B.  266  ;  Eough  v.  Windus 
(1884),  14  Q.  B.  D.  220. 

(»)  In  statutes  passed  after  1889  the  rule  depends  on  sect.  38  (2)  of  the  Inter- 
pretation Act,  1889,  post,  Appendix  C. 
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tad  been  stayed.      In  Dibb  v.  Walker,  (1893)   2    Oh.   433, 

Chitty,  J.,  treated  sect.  25  of  the  Supreme  Court  of  Judicature  36  &  37  Viot. 

Act,  1873,  as  dealing  with  naatter  of  procedure  rather  than  as  °-  ^^• 

matter  of  right,  and  as  plainly  retrospective.     And  in  Kemp 

V.  Wright,  (1895)  1  Ch.  121,  the  Court  treated  sect.  10  of  the 

Building  Societies  Act,  1894,  as  applicable  to  a  society,  dis-  57  &  53  viot. 

:solution  of  which  began  before,  but  was  not  completed  till  after,  0.  47. 

the  commencement  of  the  Act.    In  The  Ydun,  (1899)  P.  236, 

it  was  held  that  the  Public  Authorities  Protection  Act,  1893,  56  &  57  Viot. 

dealt  with  procedure  only.     And  in  R.  v.  Chandra  Dharna,  °-  ^l- 

(1905)  2  K.  B.  335,  the  Court  for  Crown  Cases  Keserved  held 

that  sect.  27  of  the  Prevention  of  Cruelty  to  Children  Act,  i  Edw.  7, 

1904,  which  substitutes  six  months  for  three  months  as  the  limit  "■  ^^■ 

■of  time  for  proceedings  under  sect.  5  of  the  Criminal  Law 

Amendment  Act,  1885,  related  to  procedure,  and  applied  to  48  &  49  Viot. 

offences  committed  within  three  months  of  the  date  when  it  "'  ®^' 

came  into  force  (Oct.  1,  1904c)  (y). 

"  One  exception  to  the  general  rule  has  sometimes  been  sug-  Effect  of  a 
gested,  viz.,  that  where,  as  here  (z),  the  commencement  of  the  postponing 
•operation  of  an  Act  is  suspended  for  a  time,  this  is  an  indica-  <''*"^^- 
tion  that  no  further  restriction  upon  retrospective  operations  is 
intended.     But    this    exception    seems    never    to    have    been 
-■suggested  except  in  relation  to  enactments  such  as  Statutes  of 
Limitation,  and  even  in  relation-  to  these  it  is  questioned  in 
Moon  V.  Durden,  2  Ex.  22"  (a).     [This  suggested  exception 
was  the  main  ground  for  the  decision  in  Tdwler  v.  Ohatterton 
(1829),  6  Bing.  258.    In  that  case,  to  an  action  of  indebitatus 
■assumpsit  there  was  a  plea  of  the  Statute  of  Limitations.    The  21  Jao.  1, 
plaintiff  proved  a  verbal  promise  to  pay  made  by  the  defen-  ""  ^^' 
.dant  in  February,  1828;  the  action  was  commenced  in  January, 
1829,  and  the  question  was  whether  the  verbal  promise  made 
in  February,  1828,  was  sufficient  to  take  the  case  out  of  Lord 
Tenterden's  Act,  passed  in  May,  1828,  which  enacted,  in  sect.  1,  9  Geo.  4, 
that  no  promise  by  words  only,  and  not  in  writing,  should  be  "■  in- 
sufficient to  take  a  case  out  of  the  operation  of  the  Statute 
-of  Limitations.    By  sect.  10  it  was  enacted  that  the  Act  should 
not  come  into  operation  until  January  1,  1829.     It  was  held 
that  the  verbal  promise  in  February,  1828,  was  of  no  avail,  for 
that  the  statute,  after  it  had  once  come  into  operation,  applied 
to  past  as  well  as  to  future  transactions.     There  are  also  two 
■nisi  prius  decisions  on  the  same   point,  which   are    cited    in 
Towler  v.  Chatterton,  and  which  even  go  further,  for  in  them 
it  was  held  that  the  statute   applied   to    actions    commenced 
before  January  1,  1829,  if  the  actual  trial  did  not  take  place 

{y)  If  the  three  moDths'  limit  imposed  by  the  Act  of  1885  had  expired  before 
the  commencement  of  the  Act  of  1904;  the  offender's  prosecution  would  have 
been  then  barred  by  prescription,  and  the  new  Act  would  not,  on  coming  into 
-force,  have  destroyed  a  prescription  already  acquired. 

(2)  I.e.,  sect.  23  of  the  Bankruptcy  Act,  1890  (53  &  54  Viot.  c.  71). 

(a)  Se  Athhmney,  (1898)  2  Q.  B.  647,  553,  Wright,  J. 

aa2 
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until  after  that  date.  These  three  decisions  were  commented! 
upon  somewhat  adversely  by  Rolfe,  B,,  in  an  elaborate  judg- 
ment in  Moon  V.  Burden  (1848),  2  Ex.  33.  He  there  .said 
that  it  appeared  that  the  decision  of  Towler  v.  Chatterton  was. 
founded  mainly  on  the  fact  that  by  sect.  10  the  Act  would. not 
come  into  operation  until  the  January  next  after  its  passing,  and 
that  from  that  it  had  been  inferred  that  when  that  day  arrived 
the  Act  was  in  full  operation  as  to  all  contracts,  past  as  well  as. 
future.  "  Now,"  he  continued,  "if  the  meaoiing  of  sect.  10  be 
that  it  was  meant  to'  exclude  from  its  operation  all  actions, 
brought  before  January  1, 1829,  then  the  statute  would  work  no 
real  injustice  to  any  one.  'But  the  Court,  in  support  of  its. 
judgment,  refers  to  the  two  nisi  prim  cases  in  which  it  was  held 
that  the  statute  applied  in  the  case  of  actions  brought  before 
January  1,  1829,  if  the  trials  did  not  occur  till  after  that  date, 
on  the  ground  apparently  that  the  judge  was  to  treat  the  statute- 
as  being  in  force  at  the  time  of  the  trial,  and  therefore  conclu- 
sively binding  him  with  respect  to  what  evidence  he  was  to. 
receive.  If  this  narrow  construction  is  to  be  put  upon  the 
statute,  it  is  obvious  that  the  10th  section  must  in  many  oases 
have  been  a  mere  illusory  protection.  I  therefore  feel  bound  t& 
say  that  I  cannot  think  these  nisi  prius  oases  rightly  decided. 
Whether  the  decision  in  Towler  v.  Chatterton  is  correct  would 
depend  on  whether  the  true  meaning  of  th«  10th  section  was  to 
fix  a  date  before  which  all  actions  must  be  brought,  which  is  the- 
construction  adopted  by  the  Court  in  that  case.  It  is  worthy  of 
9  Geo.  4,  remark  that  Lord  Tenterden's  Act  points  to  a  writing  to  be: 
c.  14.  signed  by  the  parties,  that  is,  to  future  acts  only,  so  that  the 

decision  giving  to  that  section  a  retrospective  operation  was.* 
not  a  just  one,  even  in  conformity  with  the  most  marrow  con- 
struction of  its  language."  Notwithstanding  these  criticisms, 
of  Rolfe,  B.,  Towler  v-  Chatterton  was  followed  in  fi.  v. 
Leeds  md  Bradford  Rail.  Co..  (1852),  21  L.  J.  M.  0.  193. 
In  that  case,  damage  having  been  done  by  the  railway  com- 
pany to  the  land  of  one  Edmondson  in  constructing  their  line- 
in  the  years  1846  and  1847,  he,  Edmondson,  had  obtained  an 
award  from  certain  justices  under  sects.  22,  24,  of  the  Lands. 
8  &  9  Viot  Clauses  Consolidation  Act,  1845,  of  a  sum  of  money  to  be 
"•  ^®'  paid  by  the  company  as  'compensajtion.     This  award  was  not 

obtained,  however,  until  three  years  after,  i.e.,  in  1850.  In 
11  &  12  Vict,  the  year  1848  the  Summary  Jurisdiction  Act,  1848,  was  passed 
>=•  *3.  (and  came  into  operation  six  weeks  after  its  passing),  hj  which 

it  was  enacted  in  sect.  11  that  such  awards  as  these  must  be 
applied  for  and  obtained  within  six  months  from  the  time  when 
the  damage  was  done.  The  question  therefore  arose  whether- 
this  Act  had  a  retrospective  operation  and  was  to  apply  to  cases 
of  damage  done  before  its  passing.  The  Court  decided  that  it 
was  retrospective,  and  Lord  Campbell,  C.J.,  in  giving  judg- 
ment, said:  "If  the  Act  had  come  into  operation  immediately 
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after  the  time  of  its  being  passed,  the  hardship  would  have  been 
80  great  that  we  might  have  inferred  an  intention  on  the  part  of 
the  Legislature  not  to  give  it  a  retrospective  operation,  but  when 
we  see  that  it  contains  a  provision  suspending  its  operation  for 
six  weeks,  that  must  be  taken  as  an  intimation  that  the  Legis- 
lature has  provided  that  as  the  period  of  time  within  which 
proceedings  respecting  antecedent  damages  or  injuries  might  be 
taken  before  the  proper  tribunal.  ...  A  certain  time  was 
allowed  before  the  Act  was  to  come  into  operation,  and  that 
removes  all  difficulty.  The  case  of  Towler  v.  Chatterton  is 
strongly  in  point"  (b).  Again,  in  Wright  v.  Hale  (1860),  30 
L.  J.  Ex.  40,  Pollock,  C.B.,  was  to  a  certain  extent  influenced 
by  the  fact  that  the  Act  there  in  question  was  not  to  come  into 
Operation  immediately  upon  its  passing.  For  he  says:  "I 
think  that  where  an  Act  of  Parliament  alters  the  proceedings 
which  are  to  obtain  in  the  administration  of  justice,  and  does 
not  specially  say  that  it  shall  not  apply  to  any  action  already 
brought,  but  merely  causes  the  operation  to  pause  for  a  certain 
time,  thus  giving  an  opportunity  for  parties  to  retire  from  suits, 
it  applies  to  actions  already  commenced.  In  this  case  the  Act 
was  not  to  take  effect  until  October,  and  then  in  October  it  is 
as  if  it  had  said,  '  In  October  this  Act  of  Parliament  is  to  take 
effect.' "] 

The  result  of  these  decisions  seems  to  be  that  the  suggested 
exception  is  rarely  if  ever  applicable,  and  cannot  be  enunciated 
as  an  undoubted  rule  of  construction.  Moreover,  as  pointed  out 
by  Wright,  J.,  in  Be  AtUumney,  (1898)  2  Q.  B.  547,  553,  the 
use  of  the  past  tense  {e.g.,  "shall  have  been"),  which  might 
suggest  an  inference  as  to  retrospectivity  in  former  statutes,  is 
common  in  modern  drafting  in  cases  where  retrospectivity  is 
clearly  not  contemplated. 

[Where  a  statute  is  passed  for  the  purpose  of  supplying  an  Declaratory 
obvious  omission  in  a  former  statute,  or,  as  Parke,  J.,  said  Actsretro- 
in  E.  V.  Bwsleif  (1833),  3  B.  &  Ad.  469,  "to  'explain'  a  ^P^oti^e. 
former  statute,"   the  subsequent  statute  has  relation  back  to 
the  time  when  the  prior  Act  was  passed.     Thus,  in  Att.-Gen. 
V.  Ffmgett  (1816),  2  Price,  381,  it  appeared  that  by  53  Geo.  3, 
c.  33,  a  duty  was  imposed  upon  hides  pf  9s.  4(i.,  but  the  Act 
omitted  ,to  state  that  it  was  to  be  9s.  4d.  per  cwt.,  and    to 
remedy  this  omission  53  Geo.  3,  o.  105,  was  passed.     Between 
the  passing  of  these  two  Acts  some  hides  were  exported,  and 
it  was  contended  that  they  were  not  liable  to  pay  the  duty  of 
9s.   ^d.   per  cwt.,  but  Thomson,  C.B.,  in  giving  judgment 
for  the  Attorney-General,  said:    "The  duty  in  this  instance 
was  in  fact  imposed  by  the  first  Act,  but  the  gross  mistake 
of  the  omission  of  the  weight  for  which  the  sum  expressed  was 

(i)  R.  V.  Leeds  cmd  Bradford  Bail.  Co.  was  dissented  from  in  iJ,  v.  Edwards 
(1884),  13  Q.  B.  D.  586,  on  grounds  not  affecting  the  rule  laid  down  by 
Lord  Campbell. 
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to  have  been  payable  occasioned  the  amendment  made  by  the 
subsequent  Act,  but  that  had  reference  to  the  former  statute 
as  soon  as  it  passed,  and  they  must  be  taken  together  as  if  they 
were  one  and  the  same  Act."] 

Where  an  Act  is  in  its  nature  declaratory,  the  presumption 
against  construing  it  retroepectively  is  inapplicable.  In  Att- 
Oen.  V.  Theobald  (1890),  24  Q.  B.  D.  557,  sect.  11  of  the 
Customs  and  Inland  Revenue  Act,  1889,  as  to  the  liability 
of  voluntary  settlements  to  stamp  duty,  was  held  retrospective, 
although  the  litigation  in  which  its  terms  were  involved  had 
commenced  before  it  was  passed.  Acts  of  this  kind,  like  judg- 
ments, decide  like  cases  pending  when  the  judgments  are  given, 
but  do  not  reopen  decided  cases  (c).  In  Young  v.  Adams^ 
(1898)  A.  C.  469,  476,  Lord  Watson  held  that  Att.-Gen.  v. 
Theobald  and  B.  v.  Dursley  dealt  with  enactments  having  no 
analogy  with  the  statute  before  the  Committee  (d) . 

[If  a  statute  is  passed  for  the  purpose  of  protecting  the 
public  against  some  evil  or  abuse,  it  will  be  allowed  to  operate 
retrospectively,  although  by  such  operation  it  will  deprive 
some  person  or  persons  of  a  vested  right.  Thus,  in  B.  v. 
Vine  (1875),  L.  R.  10  Q.  B.  195,  it  was  held  that  33  &  34  Vict, 
c.  29,  s.  14  (dd),  which  enacted  that  "every  person  convicted 
of  felony  shall  be  for  ever  disqualified  from  selling  spirits  by 
retail,"  applied  to  a  person  who,  after  having  been  so  con- 
victed, had  obtained  a  licence  to  sell  spirits,  and  was  actually 
holding  it  at  the  time  when  the  Act  came  into  force.  It  must, 
however,  be  observed  that  Lush,  J.,  dissented  from  the  judg- 
ment of  the  majority  of  the  Court.  "This  is,"  said  he,  "a 
highly  penal  enactment.  The  sound  and  well-established  canon 
of  construction  is  that  such  an  enactment  is  to  be  read  as 
prospective,  unless  a  contrary  intention  be  clearly  established 
from  the  language  used.  Now,  I  cannot  collect  any  indication 
of  an  intention  to  make  the  enactment  retrospective.  .  .  . 
This  is,  therefore,  the  very  case  in  which  the  above  canon  of 
construction  applies."] 

[Sometimes  a  statute,  although  not  intended  to  be  retro- 
spective, will,  as  a  matter  of  fact,  have  a  retrospective  opera- 
tion. For  instance,  if  two  persons  enter  into  a  contract,  and 
afterwards  a  statute  is  passed,  which,  as  Cockburn,  C.J.,  said 
in  Duke  of  Devonshire  v.  Barrow,  dc.  Co.  (1877),  2  Q.  B.  D. 
286,  289,  "  engrafts  an  enactment  upon  an  existing  contract," 
and  thus  operates  so  as  to  produce  a  result  which  is  something 
quite  different  from  the  original  intention  of  the  contracting 

Ic)  See  Att.-Gen.  v.  Marquis  of  Sertford  (1849),  3  Ex.  670  ;  Steek  v.  M'Kmhy 
(1880)  5  App.  Cas.  755 ;  Byre  v.  Wynn-Machemie,  (1896)  1  Ch.  135  (C.  A.) ; 
Bay  V.  Kelland,  (1900)  2  CSh.  745  (C.  A.) ;  Zord  SuffieU  v.  Inland  Eevenue 
Commissioners,  (1908)  1  K.  B.  865,  892,  where  Bray,  J.,  held  aeot.  7  of  the 
Revenue  Act,  1903  (3  Edw.  7,  i;.  46),  not  to  he  declaratory  nor  retrospective. 

(d)    Fide  ante,  p.  349. 

{dd)  Now  replaced  hy  10  Edw.  7  &  1  Geo.  5,  c.  24,  s.  35. 
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parties,  such  a  statute  has,  as  a  matter  of  fact,  a  retrospective 
operation.  Similarly,  if  a  statute  is  passed  which  renders  the 
performance  of  a  contract  impossible,  the  rule  of  law  is  that 
the  contract  is  cancelled  (e) ;  consequently, '  in  this  case  also 
the  statute  Oiperatee  retrospectively.  Thus,  in  Brewster  v. 
Kitchell  (1697),  1  Salk.  198,  it  was  held  that  where  "the 
question  is  whether  a  covenant  be  repealed  by  Act  of  Parlia- 
ment, this  is  the  difference,  viz.,  where  H.  covenants  not  to 
do  an  act  or  thing  which  was  lawful  to  do,  and  an  Act  of  Par- 
liament comes  after  and  compels  him  to  do  it,  the  statute 
repeals  the  covenant.  Slo,  if  H.  covenants  to  do  a  thing  which 
is  lawful,  and  an  Act  of  Parliament  oomes  and  hinders  him 
from  doing  it,  the  covenant  is  repealed.  But  if  a  man  cove- 
nants not  to  do  a  thing  which  was  then  unlawful,  and  an 
Act  comes  and  makes  it  lawful,  such  an  Act  of  Parliament 
does  not  repeal  the  covenant"  (/).  So,  in  Baily  v.  De  Cres- 
pigny  (1869),  L.  R.  4  Q.  B.  180,  the  defendant  let  a  piece 
of  ground  to  the  plaintiff,  and  covenanted  that  neither  he  nor 
his  assigns  would  build  on  the  land  immediately  adjoining  it. 
After  the  making  of  this  covenant,  a  railway  company  took, 
by  compulsory  purchase  under  the  powers  of  their  special  Act, 
this  adjoining  piece  of  land  and  built  upon  it,  whereupon  the 
plaintiff  sued  the  defendant;  but  it  was  held,  on  the  authority 
of  the  above-mentioned  case  of  Brewster  v.  Kitchell,  that  the 
defendant  was  not  liable  on  the  covenant,  which  the  Legisla- 
ture itself  had  prevemted  him  from  fulfilling.  Again,  if  an  Also  if  it 
Act  of  Parliament  is  passed  which  affects  the  subject-matter  alters  an 
of  a  covenant,  which  had  been  previously  entered  into  between  coveMnt. 
two  parties,  such  an  Act  of  necessity  operates  retrospectively 
if  and  in  so  far  as  it  alters  the  respective  liabilities  of  the  par- 
ties to  the  covenant.  Thus,  in  Mayor  of  Berwick  v.  Oswald 
(1854),  23  L.  J.  Q.  B.  324,  the  defendants  had  bound  them- 
selves as  sureties  for  one  Murray  on  his  election  as  borough 
treasurer.  At  the  time  of  his  election  the  office  was  an  annual 
one,  but  during  the  first  year  that  he  held  it  an  Act  of  Par- 
liament was  passed  by  which  it  was  made  permanent  subject 
to  the  approval  of  the  town  council.  The  bond  into  which 
the  defendants  had  entered  was  expressed  tO'  be  for  "any 
annual  or  other  future  election"  to  the  office.  It  was  argued 
for  the  defendants  that  they  were  not  liable  on  this  bond  after 
the  change  in  the  law,  for  that  they  must  be  taken  as  only 
having  bound  themselves  with  reference  to  the  state  of  the 
law  as  it  existed  at  the  time  they  entered  into  the  bond.     The 

(«)  [This  rule  of  law  is  only  a  particular  instance  of  that  enunciated  in 
Taylor  v.  Caldwell  (1863),  32  L.  3.  Q.  B.  164,  and  followed  in  Sowellv.  Gmp- 
land  (1874),  L.  R.  9  Q.  B.  462,  tiz.,  that  if  the  performance  of  a  covenant  is  by 
any  means  independent  of  the  parties  to  it,  rendered  impossible,  no  action  will 
lie  for  the  non-performance  of  the  covenant.] 

{/)  Followed  in  Doe  v.  Sugeley  (1844),  6  Q.  B.  107,  and  in  Newington  1.  B. 
V.  Cottingham  L.  B.  (1879),  12  Ch.  D.  725. 
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case  was  eventually  decided  on  a  different  point,  butMaule,  J., 
in  his  judgment  expressly  pointed  out  that  there  was  nothing 
to  prevent  them  from  binding  themselves  with  reference  to 
a  state  of  the  law  which  did  not  exist  at  the  time  of  entering 
into  the  bond,  although,  unless  it  clearly  appeared  to  the  con- 
trary on  the  face  of  the  bond,  the  ordinary  assumption  would 
be  that  "people  in  general  are  to  be  considered  as  contracting 
with  reference  to  the  state  of  the  law  as  it  existed  at  the  time 
of  making  the  contract"  (g).'] 
Apparently  [It  -was  formerly  held  (h)  that  an  Act  of  Parliament  passed 

^eotoT*'''''  after  a  will  has  been  made,  but  before  the  death  of  the  testator, 
statutes  upon  did  ooit  (affect  the  will;  but,  as  by  sect.  24  of  the  Wills  Act, 
■'^s-  1837,  every  will  is  now  construed  as  taking  effect  as  if  it  had 

1  v^^'  *  ffi     '^^^  executed  immediately  before  the  death  of  the  testator,  if 
■   an  Act  of  Parliament  is  passed  after  a  will  has  been  executed, 
but  before  the  death  of  the  testator,  the  will  is  affected  by  the 
Act.     Such  an  Act  has  apparently,  though  not  really,  a  retro- 
spective effect.     This  was  discussed  in  Jones  v.  Ocfle  (1873), 
8  Ch.  App.  192,  a  case  in  which  the  effect  of  the  Apportion- 
33  &  34  Viot.   ment  Act,  1870,  was  under  consideration.     "If  it  were  neces- 
c.  35.  9a,ry  to  decide  [the  point],"  said  Lord  Selborne,  "  I  should  have 

very  great  difficulty  indeed  in  seeing  my  way  to  the  conclusion 
that  this  Act  of  Parliament  either  was  intended  to  alter  or  has 
in  this  case  had  the  effect  of  altering  the  proper  construction 
of  words  contained  in  a  will  made  [but  which  had  not  come 
into  effect]  before  the  Act  passed."  In  Hasltick  v.  Pedley 
(1875),  L.  E.  19  Eq.  271,  273-,  Jessel,  M.E.,  held  that  a  will 
made  before  the  Apportionment  Act,  1870,  was  affected  by 
the  Act.  "  It  is  said,"  said  he,  "  the  testators  make  their 
wills  on  the  supposition  that  the  state  of  the  law  will  not  be 
altered,  and  it  is  contended  that  this  will  ought  to  be  construed 
as  it  would  have  been  under  the  old  law.  The  answer  to  this 
is  that  a  testator  who  knows  of  an  alteration  in  the  law  (as  this 
testator  must  be  presumed  to  have  done),  and  does  not  choose 
to  alter  his  will,  must  be  taken  to  mean  that  his  will  shall 
take  effect  according  to  the  new  law.]  Then  it  is  said  that  the 
Act  does  not  apply  to  specific  devises,  but  I  am  of  opinion  that 
specific  devises  are  as  much  under  the  law  as  any  others  (i). 
Tho  Act  does  not  affect  the  meaning  of  the  will,  it  only  alters 
its  legal  operation."  Again,  in  Constable  v.  Constable  (1880), 
11  Ch.  D.  685,  Fry,  J.,  said,  with  re^rd  to  the  effect  of  the 
33  &  34  Vict.  Apportionment  Act,  1870,  upon  a  will  made  before  it  passed: 
"■  ^*-  "  It  would  be  a  very  narrow  construction  to  hold  that  [the 

Act]  did  not  apply  to  every  instrument  coming  into  operation 
after  the  passing  of  the  Act."     The  views  expressed  in  these 

(g)  Affirmed  (18.56),  5  H.  L.  C.  836. 

(A)  Post,  p.  361,  P. 

(i)   Of.  Re  Portal  and  Lamb  (1883),  30  Ch.  D.  60. 
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two  cases  were  adopted  by  Davey,  L.J.,  in  Re  Bridges,  (1894) 

1  Ch.  297,  302.     In  Re  March  (1885),  27  Ch.  D.  166,  a 
question  iarose  as  to  the  effect  of  the  Married  Women's  Property  45  &  46  Vict. 
Act,  1882,  upon  a  will  made  before  the  commencement  of  the  0.  75. 

Act  by  a  married  woman  who  died  after  the  Act  came  into 
operation.  Lindley,  L.J.,  said  (p.  169):  "The  testatrix  by 
her  will,  oomstrued  as  it  would  have  been  when  she  made  it, 
gave  the  appellant  half  her  residuary  estate.  We  can  find 
nothing  in  the  statute  to  alter  this  construction."  And  the 
Court  declined  to  give  the  Act  a  retrospective  operation  in 
the  absence  of  any  express  words  or  necessary  implication. 
But  in  the  late  case  of  R&  Bridges,  (1894)  1  Ch.  297,  300, 
the  Court  held  that  the  Mortmain  and  Charitable  Uses  Act,  54  &  55  Vict. 
1891,  applied  to  a  will  made  before  the  Act  by  a  person  dying  "•  ^^■ 
after  its  passing.  Lindley,  L.J.,  treated  the  oases  of  Jones 
V.  Ogle  and  It%  re  March  as  good  law,  and  said,  "An  exten- 
sion, whether  by  a  statute  or  otherwise,  of  a  testator's  power 
of  disposition  in  the  interval  between  the  making  of  the  will 
and  hLs  death  does  not  alter  the  meaning  of  his  langufige, 
although  such  extension  will  necessarily  enlarge  the  legal  effect 
of  that  language  by  making  it  apply  to  more  objects  than 
it  would  have  previously  applied  to."     In  Re  Bowen,  (1892) 

2  Ch.  291,  Chitty,  J.,  held  that  a  will  made  by  a  marrield 
woman  during  coverture  and  before  the  coming  into  operation 
of  the  Married  Women's  Property  Act,  1882,  was  effectual 
without  re-execution  to  pass  separate  property  acquired  by  her 
under    that    Act.     And    in    Re  Wythe,   (1895)    2    Ch.  116, 

Eomer.  J.,  held  that  sect.  3  of  the  Married  Women's  Property  56  &  57  Vict. 
Act,  1893,  applied  to  the  will  of  every  married  woman  who  °-  ^3. 
died  after  the  passing  of  the  Act,  whether  the  will  was  made 
tefore-  or  after  the  passing  of  the  Act  (k) . 

3.  [Every  statute  for  which  no  time  is  limited  is  called  a  Duration 
perpetual  Act,  and  continues  in  force  until  it  is  repealed.  "  No  presumably 
doubt  exists,"  said  Dr.  Lushington  in  The  India  (1864),  33  v^^^^^^- 
L.  J.  Adm.  193,  "that  a  British  Act  of  Parliament  does  not 
teoome  inoperative  by  mere  non-user,  however  long  the  time 
may  have  been  since  it  was  known  to  have  been  actually  put 
in  force"  (l).     So  again  in  Hebbert  v.  Purchas  (1870),  L.  B,. 

3  P.  C.  605,  the  Judicial  Committee  observed  that  "it  is 
quite  true  that  neither  contrary  practice  nor  disuse  can  repeal 
the  positive  enactment  of  a  statute."]  This  principle  appears 
equally  applicable  to  English,  Irish,  and  Colonial  Acts,  and 

(*)  See  also  In  re  SoA/ea,  (1900)  2  Ch.  332,  as  to  the  efieot  of  sects.  24,  27  of 
the  Wills  Act,  1837,  on  a  will  giying  a  power  of  disposition  subsequent  in  date 
to  a  will  purporting  to  exercise  the  power.  As  to  the  rule  before  the  Wills 
Act,  see  Anhburnham  v.  Bradshaw  (1740),  2  Atk.  36. 

(t)  [An  instance  of  this  was  the  appointment  by  Mr.  Gladstone  of  suffragan 
"bishops  of  Dover  and  Nottingham  under  26  Hen.  8,  o.  14.  No  suffragan  bishop 
had  been  appointed  under  this  statute  since  the  reign  of  Queen  Elizabeth.  See 
Life  of  Archbishop  Parker,  by  Dean  Hook,  p.  450.] 
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the  term  "obsolete"  cannot  therefore  strictly  be  applied  to 
any  such  Acta  (m) . 
Forgottenand  [But  there  are  statutes  to  be  found  in  the  Statute-book  whiob 
effete  Acts.  ^^^^  never  been  acted  upon  since  they  were  passed,  and  which 
apparently  are  only  permitted  to  remain  unrepealed  because 
their  existence  has  been  forgotten  (n) .  For  instance,  13  Chas.  2, 
c.  5,  enacts  that  every  one  commits  a  misdemeanour  and  is 
liable  to  a  penalty  who  procures  the  signatures  of  more  than 
twenty  persons  to  a  petition  to  the  King  or  to  Parliament 
without  the  previous  permission  of  the  justices  or  of  the  grand 
jury.  "This  singular  provision,"  said  Sir  James  Stephen 
(Digest  of  Criminal  Law,  p.  xxxi.),  "obviously  exists  only 
because  it  is  forgotten."  See  also  12  Geo.  1,  c.  29,  s.  4,  as  to 
the  summary  punishment  of  persons  who  practice  as  attorneys 
after  conviction  of  barratry,  perjury,  or  forgery.  "  This  Act," 
says  Sir  James  Stephen,  p.  xxxiv.,  "which  has  been  forgotten, 
is  perhaps  the  most  iniquitous  in  the  Statute-book"  (o).] 
EfEeot  of  con-  [Although  a  British  statute  cannot  be  actually  repealed  by 
trary  practice  contrary  practice  or  non-user  (p),  yet  its  effect  mav  be  materi- 
or  noB-user.  ^^^  ^^^^^  thereby.  Thus,  in  LeiffJi  v.  Kent  (1789),  3  T.  E. 
362,  a  motion  was  made  to  stay  the  proceedings  in  the  cause 
on  the  ground  that  no  affidavit  had  been  filed  in  accordance 
with  the  provisions  of  21  Jas.  1,  c.  4,  s.  2  (rep.).  As  to  this 
objection.  Lord  Kenyon  said,  on  discharging  the  motion:  "I 
think  no  such  afiidavit  is  necessary;  it  has  never  been  usual  to 
take  that  step.  And  though,  where  the  words  of  an  Act  of 
Parliament  are  plain,  it  cannot  be  repealed  by  non-user,  yet 
where  there  has  been  a  series  of  practice  without  any  excep- 
tion, it  goes  a  great  way  to  explain  them  where  there  is  any 
ambiguity."] 
Meaning  of  [No  statute  Can  be  absolutely  perpetual,  that   is    to    say,, 

"perpetual"   incapable  of  being  repealed,  for  "...  though  divers  Par- 
liaments have  attempted  to  bar,  restrain  (q),  suspend,  qualify,. 

{m)  In  Dobbs  v.  Grand  Jumtion  Waterworks  (1882),  10  Q.  B.  D.  355, 
Lindley,  L. J. ,  said :  ' '  The  real  truth  is  that  the  greater  portion  of  sect.  27 
[of  7  Geo.  4,  0.  oxl.]  has  become  obsolete."  But  this  term  was  inaccurate  if  it 
was  intended  as  an  equivalent  for  "  tacitly  repealed." 

(«)  Daines  Barrington,  in  his  Observations  on  the  Statutes  (3rd  ed.),  p.  40, 
points  out  that  20  Hen.  3,  Statutum  Sihernim  de  eolieredibus  (which  remained 
unrepealed  until  the  passing  of  the  Statute  Law  Revision  Act,  1863),  is  marked 
obsolete  in  all  the  editions  of  the  statutes.] 

(o)  It  was  scheduled  for  repeal  as  to  perjury  by  the  Perjury  BUI,  1910  (H.  L. 
No.  17). 

{p)  [As  to  non-user,  the  diacours  preliminaire  of  the  Code  Napoleon  runs  as 
follows  :  "  Si  nous  n'avons  pas  formellement  autoris^  le  mode  d' abrogation  par 
la  desuetude  ou  le  non  usage  c'est  qu'il  est  peut-ltre  ete  dangereux  de  la  faire. 
Mais  pent  on  se  dissimulerl' influence  et  1' utility  de  ce  concert  delib^re  de  oette- 
puissance  invisible  par  laquelle  sans  aeoousse  et  sans  commotion  les  peuples  se 
font  justice  des  mauvaises  lois  et  qui  semblent  proteger  la  sooiete  centre  les 
surprises  faites  an  legislateur  contro  lui-meme."]  On  this  principle  the  Courts 
have  been  astute  to  defeat  proceedings  to  enforce  the  Lord's  Day  Act  (29  Chas.  2, 
u.  7).     See  Reid  v.  Wilson,  (1895)  I  Q.  B.  315. 

(y)  See  Dicey,  Law  of  the  Constitution  (7th  ed.),  p.  42. 
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or  make  void  subsequent  Parliaments,  yet  could  they  never 
effect  it,  for  the  latter  Parliament  hath  even  power  to  abro- 
gate, suspend,  qualify,  explain,  or  make  void  the  former  in 
the  whole  or  in  any  part  thereof,  notwithstanding  any  words 
of  restraint,  prohibition,  or  penalty  in  the  former,  for  it  is  a 
maxim  in  the  law  of  Parliament,  Qitod  leges  posteriores  priores 
contrarias  abrogcmt"  (r).  Formerly  there  was  one  supposed 
exception  to  this  rule,  namely,  that  a  statute  could  not  be 
altered  by  any  Act  passed  in  the  same  session  (s) ;  but  that 
exception  was  removed  in  1850,  since  which  date  "any  Act 
may  be  altered,  amended,  or  repealed  in  the  same  session  of 
Parliament"  (i).] 

[If  an  Act  contains  a  proviso  that  it  is  to  continue  in  force  Peculiar 
only  for  a  certain  specified  time,  it   is   called   a   temporary  oliaraoteris- 
Act  (m)  .     Temporary  Acts  have  the  following  peculiarities :  —  porary  Acts. 

(a)  If  an  Act  is  in  the  first  instance  temporary,  and  is  con-  (a)  Oom- 
tinued  from  time  to  time  by  subsequent  Acts,  it  is  considered  menoement. 
as  a  statute  passed  in  the  session  when  it  was  first  passed,  and 
not  as  a  statute  passed  in  the  session  in  which  the  Act  which 
continues  its  operation  was  passed.  This  was  so  held  in  Ship- 
man  V.  Henhest  (1790),  4  T.  E.  109,  where  (inter  alia)  it 
had  been  contended  that  21  Jas.  1,  c.  4,  s.  4,  which  enabled  a 
defendant,  sued  on  any  penal  statute  passed  before  21  Jas.  1, 
to  plead  the  general  issue  and  to  give  special  matter  in  evi- 
dence under  it,  did  not  apply  to  an  action  brought  upon  1 
Jas.  1,  c.  22,  because  that  statute,  although  originally  passed 
before.  21  Jas.  1,  was  only  a  temporary  Act  to  continue  to  the 
next  session  of  the  next  Parliament,  and  that  in  the  next  Par- 
liament— viz.,  6  Jas.  1 — it  was  not  continued,  nor  was  it  con- 
tinued again  till  after  the  passing  of  21  Jas.  1,  c.  4.  But  as 
to  this  contention.  Lord  Kenyon  said  (p.  114):  "It  has  been 
argued  that  21  Jas.  1,  c.  4,  does  not  extend  to  Acts  passed 
subsequent  to  it,  and  that  this  may  be  considered  as  an  action 
brought  on  a  subsequent  statute,  1  Jas.  1,  c.  22,  having  ex- 
pired before  21  Jas.  1,  and  having  been  only  re-enacted  since 
that  time;  but  on  this  point  I  have  not  entertained  a  doubt 
from  the  beginning.  We  are  all  most  clearly  of  opinion  that 
this  must  be  considered  as  an  action  on  the  1  Jas.  1,  c.  22, 
and  that  the  subsequent  laws  .which  have  continued  it  from  time 
to  time  all  give  effect  to  it  as  an  Act  made  in  the  first  year  of 
James  I."  (a;).  This  doctrine  seems  not  to  have  been  accepted 
in  R.  V.  Phipoe   (1795),  2  Leach,  C.  C.  673,  where  it  was 

(r)  1  Co.  Inst.  43. 

(s)    Vide  ante,  p.  314. 

(«)  Int.  Act,  1889,  s.  10  {post,  Appendix  C),  re-enacting  sect.  1  of  Brougham's 
Act  (13  &  14  Vict.  c.  21). 

(«)  Vide  ante,  pp.  70,  71.  For  a  list  and  classification  of  these  Acts,  see  Pari. 
Pap.  1905— C— 171. 

(x)  See  also  B.  v.  Morgan  (1736),  2  Str.  1066;  and  S.  v.  Swinu  (1832), 
Ale.  &  N.  132,  Jebb,  J. 
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contended  that  an  indictment  founded  on  the  temporary  Act 
of  2  Geo.  2,  0.  25,  a.  3  (which  Act  was  revived  by  9  Gw.  2, 
c.  18),  ought  to  have  concluded  in  the  plural  number,  "against 
the  form  of  the  statutes  in  such  case  made  and  provided"; 
but  it  was  held  otherwise,  because  it  was  considered  that  the 
re-enacting  statute  was  the  only  statute  in  force  against  the 
offence.  This  ruling  is,  however,  contrary  to  the  opinion  ex- 
pressed by  the  judges  in  Dinghy  v.  Moor  (1601),  Cro.  Eliz. 
750,  where,  on  a  similar  point  having  been  raised,  it  was  held 
that,  "  where  a  statute  is  made  perpetual  in  whole  or  in  part 
without  any  new  addition  or  alteration,  the  offenoe  may  well 
be  supposed  against  the  form  of  the  first  statute,  for  that  Act 
is  made  to  continue."]  And  the  rule  as  laid  down  by  Lord 
Kenyon  (supra)  has  been  adopted  by  the  Statute  Law  Ee- 
visLon  Acts,  which  usually  provide  that  where  an  enactment 
not  comprised  in  the  repeal  schedule  is  (inter  alia)  confirmed, 
revived,  or  perpetuated  by  an  enactment  contained  in  the 
schedule,  the  confirmation,  revivor,  or  perpetuation  is  not 
affected  by  the  statute  law  revision  repeal  (y) . 
(b)  Expira-  Q^'^  |j^g  ^  general  rule,  and  unless  it  contains  some  special 

provision  to  the  contrary,  after  a  temporary  Act  has  expired 
no  proceedings  can  be  taken  upon  it,  and  it  ceases  to  have  any 
further  effect  (z).  Therefore,  offences  committed  against  tem- 
porary Acts  must  be  prosecuted  and  punished  before  the  Act 
expires,  and  as  soon  as  the  Act  expires  any  proceedings  which 
are  being  taken  against  a  person  will  ipso  facto  terminate  (a) . 
There  is  a  difference  between  the  effect  of  the.  expiration  of  a 
temporary  Act  and  the  repeal  of  a  perpetual  Act,  which  is, 
as  was  said  by  Parke,  B.,  in  Steavenson  v.  Oliver  (1841),  8 
M.  &  W.  234,  241,  that  "if  an  Act  is  repealed,  it  becomes 
(except  so  far  as  it  relates  to  transactions  already  completed  (h) 
undei'  it)  as  if  it  had  never  existed,  but,  if  an  Act  expires, 
the  duration  of  its  provisions  is  a  matter  of  construction." 
The  case  related  to  6  Geo.  4,  c.  133,  s.  4,  which  enacted  that 
every  person  who  held  a  commission  as  surgeon  in  the  army 
should  be  entitled  to  prsiDtise  as  an  apothecary  without  having 
passed  the  usual  examination.     This  Act  was  temporary,  ex- 

{y)  See  52  &  53  Vict.  o.  24,  s.  2  (S.  L.  R.  Master  and  Servant). 

(z)    ride  post,  p.  366. 

(a)  [O'Connell  pleaded  guilty  to  an  offence  against  the  temporary  Act, 
10  Geo.  4,  0. 1,  but  before  he  had  been  sentenced  the  Act  expired ;  consequently, 
no  further  proceedinms  could  be  taken  against  him  as  to  that  matter.  See  tMs 
point  discussed  in  the  Life  of  the  Right  Hon.  Francis  Blackburne,  by  his  son 
(MaomiUan,  1874),  pp.  86 — 94.  It  had  been  previously  said  by  Sir  Archibald 
Alison  (History  of  Europe,  iv.  299)  that  the  prosecution  of  O'Connell  had  been 
abandoned  by  Lord  Grey's  Government  on  political  grounds,  but  Blackburne, 
in  a  correspondence  with  Alison,  which  is  quoted  in  the  Life,  pointed  out 
that  the  sole  gronnd  why  O'Connell  was  not  sentenced  was  in  consequence  of 
the  expiration  of  the  temporary  Act  making  it  impossible  to  take  any  further 
proceedings.] 

(i)  Or  rights  or  liabilities  accrued.     See  ante,  pp.  315,  316. 


Digitized  by  Microsoft® 


Efect  of  Statutes.  365 

pii'ing  on  August  1,  1826;  and  it  was  contended  that  a  person 

who  under  the  Act  was  entitled  to  practise  as  an  apothecary 

would  lose  his  right  after  August  1,  1826.     But  the  Court 

held  that  such  a  person  would  not  be  so  deprived  of  his  right, 

and  Loscd  Abinger,  C.B.,  in  giving  judgment,  said:   "It  is 

by  no  means  a  consequence  of  an  Act  of  Parliament  expiring 

that  rights  acquired  under  it  should  likewise  expire.      The 

Act  provides  that  persons  who  hold  such  commissions  should 

be  entitled  to  practise  as  apothecaries,  and  we  cannot  engraft 

on  the  statute  a  new  qualification  limiting  that  enactment." 

Ex  parte  Higginbothcm  (1840),  4  Jur.  1035,  turned  upon 

39  Geo.  3,  c.  79,  s.  15,  which  declared  certain  places  to  be 

disorderly  within  the  meaning  of  a  temporary  Act,  36  Geo.  3, 

c.  8,  and    imposed    a   penalty    upon   their   owners.     It   was 

contended  that  after  the  expiration  of  the  Act  there  was  no 

longer  any   offence   for  which   a   penalty   could   be   imposed 

under  sect.  15  of  the  Unlawful  Societies  Act,  1799.     Patte-  39  Geo.  3, 

son*   J.,   however,  overruled  this  objection.     'It  is  urged,"  '^■'^■ 

said  he,  "  that  as  36  Geo.  3,  c.  8,  was  to  continue  in  force  only 

for  three  years,  sect.  15  of  39  Geo.  3,  c.  79,  expired  [also  at 

the  end  of  the  three  years,  that  is  to  say]  at  the  end  of  the 

actual  session  in  which  it  was  passed,  but  it  is  ridiculous  to 

suppose  such  to  have  been  the  intention  of  the  Legislature."] 

In  New  Wmdsor  Corporation  v.  Taylor,  (1899)  A.  C.  41, 

46,  Halsbury,  L.C.,  said:    "Where  a  merely  temporary  Act 

supersedes  an  ancient  franchise,  it  seems  to  me  that  it  would 

be  open  to  argument  whether  the  mere  fact  of  giving  increased 

toils  for  a  short  period,  with  a  referenee  to  Parliament  as  to 

what  they  may  do  in  the  next  session  following  the  expiration 

of  the  statute,  does  not  point  to  an  intention  of  the  Legislature 

that,  unless  some  new  application  has  been  made  to  Parliament, 

and  subject  to  that  application,  the  ancient  dues  are  intended 

to  be  absolutely  got  rid  of." 

(e)  [It  is  now  the  practice  to  pass  an  Expiring  Laws  Con-  (o)  Continu- 
tinuance  Act  (c)  each  session,  and  to  put  into  a  schedule  each  M"=e. 
temporary  Act  which  it  is  intended  to  continue.  Formerly, 
however,  it  was  the  common  practice  of  the  Legislature  to  pass 
a  general  Act  to  continue  all  the  temporary  Acts  relating  to 
some  particular  subject,  but  without  specifying  the  particular 
Acts  to  which  it  was  intended  to  relate.  This  practice  led  in 
several  cases  to  confusion,  from  the  question  arising  as  to 
whether  or  not  it  was  the  intention  of  the  Legislature  to  include 
some  particular  Act  amongst  those  to  be  continued.  Thus,  in 
Barnes  v.  White  (1845),  14  L.  J.  M.  C.  65,  it  appeared  that  an 
Act  for  amending  the  roads  and  highways  of  the  Isle  of  Wight 
empowered  commissioners  to  borrow  money  on  the  tolls,  but  the 
Act  was  only  temporary,  and  it  was  argued  that  4  &  5  Will.  4, 

(c)  See  10  Edw.  7  &  1  Geo.  5,  c.  36. 
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c.  10,  which  enacted  that  "all  and  every  Act  and  Acts  for 
making,  amending,  and  repairing  any  turnpike  roads  in  Great 
Britain  which  will  expire  with  the  present  or  next  session  of 
Parliament  is  and  are  hereby  continued,"  did  not  include  the 
above-mentioned  Act,  because  the  Act  was  not  merely  a  statute 
for  making,  amending,  and  repairing  turnpike  roads,  but  for 
something  more.  The  Court  ultimately  decided  that  the  tem- 
porary Act  in  question  was  intended  to  be  continued:  but  the 
question  could  never  have  been  raised  had  the  Legislature  done 
what  is  now  usual  in  Expiring  Laws  Continuance  Acts,  namely, 
put  into  a  schedule  the  different  Acts  or  parts  of  Acts  intended 
to  be  continued.] 

(d)  It  is  now  rare  to  revive  an  expired  Act.  The  only  recent 
instance  is  the  revival  of  the  Alien  Act  by  the  Prevention  of 
Crime  (Ireland)  Act,  1882  (45  &  46  Vict.  c.  25),  s.  15.  [If  an 
expired  Act  is  revived.  Acts  parsed  for  the  purpose  of  explain- 
ing or  amending  the  expired  Act  are  by  implication  revived 
also.  Thus,  by  29  Geo.  2,  c.  28,  it  was  enacted  that  "  2  Geo.  2, 
c.  22,  which  was  explained  and  amended  by  3  Geo.  2,  c.  27,  and 
was  further  explained  and  amended  and  continued  by  8  Geo.  2, 
c.  24,  and  which  by  14  Geo.  2,  c.  34,  was  further  continued,  and 
which  by  21  Geo.  2,  c.  33,  was  further  amended  and  con- 
tinued .  .  .  shall  be,  and  the  same  is  hereby,  revived,  and  shall 
continue  and  be  in  force  until,"  &o.  In  Williams  v.  Boiiffhedge 
(1769),  2  Burr.  747,  the  question  arose  whether  the  explanatory 
Acts  3  Geo.  2,  c.  27;  8  Geo.  2,  c.  24;  14  Geo.  2,,c.  34;  and 
21  Geo  2,  c.  33,  were  revived  by  29  Geo.  2,  c.  28,  or  whether 
2  Geo.  2,  c.  22,  was  alone  revived.  It  was  held  that  the 
explanatory  Acts  being  all  attendant  upon  the  2  Geo.  2,  c.  22, 
were  in  effect  revived  along  with  it,  for  (as  was  said  by 
Foster,  J.)  "it  would  be  absurd  to  revive  unamended  an  Act 
which  wanted  so  many  amendments  as  this  Act  had  received."] 

6.  ["When  an  [entire]  Act  of  Parliament  is  repealed"  (d), 
said  Lord  Tenterden  in  Surtees  v.  Ellison  (1829),  9  B.  &  C. 
752,  "  it  must  be  considered  (except  as  to  transactions  past  and 
closed)  as  if  it  had  never  existed.  That  is  the  general  rule." 
This  rule  is  recognised  in  sect.  38,  sub-sect.  2,  of  the  Interpre- 
tation Act,  1889  (e).  In  order  to  decide  whether  any  par- 
ticular transaction  is  affected  by  the  repeal  of  an  Act,  it  is 
necessarj'  to  ascertain  whether  the  transaction  in  question  was 
complete  or  incomplete  at    the    time    the  Act  was    repealed. 

(d)  Astoeffectof  the  repeal  of  Acts,  jijrfe  also  ««<«,  pp.  312,  321.  As  to  repealing 
an  Act  conferring  jurisdiction,  seeffterneev.  Patridc  (1890),  137  U.  S.  141,  144, 
Puller,  C.J. 

(c)  Post,  Appendix  C,  and  vide  ante,  p.  314;  Hour/h  v.  Wmdus  (1884),  12 
Q.  B.  D.  224  ;  and  Ee  Ilfracombe  Permanent  Mutual  Benefit  Building  Society, 
(1901)  1  Ch.  102,  where  a  question  arose  as  to  the  legal  position  of  a  society 
established  and  certified  under  the  Building  Societies  Act,  183fi  (6  &  7  Will.  4, 
c.  32),  but  never  incorporated ;  and  on  the  repeal  of  that  Act,  held  to  fall  within 
the  class  of  societies  forbidden  by  sect.  4  of  the  Biiildinu-  Societies  Act,  1894 
(57  &  58  Vict.  c.  47). 
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Thus,  if  an  Act  gives  a  right  to  do  anything,  the  thing  to  ba 
done,  if  only  commenced  but  not  completed  before  the  Act  is 
repealed,  must  upon  the  repeal  of  the  Act  be  left  in  statu  quo. 
In  E.  V.  Mawgan  (Inhabitants,)  (1838),  8  A.  &  E.  496,  a 
presentment  as  to  the  non-repair  of  a  highway  had  been  made 
under  13  Geo.  3,  o.  78,  s.  24,  but  before  the  CEise  came  on  trt 
be  tried,  the  Act  was  repealed;  consequently  no  further  pro- 
ceeding could  be  taken.  "  If,"  said  Lord  Denman,  C. J.,  "  the 
question  had  related  merely  to  the  presentment,  that  no  doubt 
is  complete.  But  dum  loquimur,  we  have  lost  the  power  of 
giving  effect  to  anything  that  takes  place  under  that  proceed- 
ing." And  Littledale,  J.,  added:  "I  do  not  say  that  what  is 
already  done  has  become  bad,  but  that  no  more  can  be  done." 
So,  if  by  virtue  of  some  statute  a  right  becomes  vested  upon 
the  completion  of  some  certain  transaction,  but  not  before,  no 
right  whatever  will  -have  been  acquired  if  the  statute  in 
question  is  repealed  before  the  transaction  is  complete]  (/).  In 
Gwynne  v.  Drewitt,  (1%^4)  2  Ch.  616,  a  question  arose  as  to 
the  effect  of  the  repeal  in  1856  of  a  Turnpike  Act  passed  in 
1819  for  twenty -one  years,  and  subsequently  continued  till 
1856.  The  Act  of  1819  provided  for  stopping  up  a  bridle- 
way and  vesting  the  soil  in  the  owner  of  the  land  over  which  it 
passed,  in  exchange  for  land  taken  for  the  purposes  of  a  turn- 
pike road  to  be  used  in  substitution  for  the  bridle-way. 
Kemer,  J.,  said:  "  The  Act  of  1856,  which  repeals  the  Act  of 
1819,  had  not,  in  my  opinion,  the  effect  at  all  of  reviving  the 
old  ways  which  had  been  stopped  up  and  discontinued.  The 
effect  of  sect.  51  of  the  Act  of  1819  (59  Geo.  3,  c.  x.)  is  this— 
that  the  old  ways  there  referred  to  were  stopped  up  and  dis- 
continued, in  my  judgment,  for  ever.  When  the  Act  of  1856 
was  passed,  and  the  Act  of  1819  repealed,  it  was  not,  in  my 
judgment,  at  all  the  intention  of  the  Legislature  or  the  effect  of 
the  Act  of  1856  to  undo  that  which  had  already  been  do'ne 
during  the  continuance  of  the  prior  Act,  or  to  revive  these  ways 
which  had  once  for  all  been  discontinued  and  put  an  end  to  as 
private  ways."  In  New  Windsor  Corporation  v.  Taylor, 
(1899)  A.  C.  41,  it  was  held  that  the  repeal  of  a  statute  which 
superseded  an  ancient  franchise  to  take  bridge  tolls  did  not 
revive  the  franchise .  In  Charrington  v .  Meatheringham  (1837), 
2  M.  &  W.  142,  228,  it  appeared  that  by  13  Geo.  3,  c.  78,  s.  81, 
any  person  who  brought  an  action  for  an  illegal  distress  for 
rates  under  the  Act,  and  was  non-suited,  was  liable  to  pay  to 
the  defendant  treble  costs.  The  plaintiff  in  this  case  had  been 
non-suited,  but  as  judgment  was  not  signed  before  the  repeal 
of  the  Act,  it  was  held  that  the  defendant  had  not  acquired  a 
right  to  the  treble  costs.  "But  in  Hough  v.  Windus  (1884), 
12  Q.  B.  D.  224,  it  was  held  that  when  a  creditor  had  obtained 

(/)  See  Macmillan  v.  Dent,  (1907)  1  Ch.  107,  124,  ante,  p.  313. 
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a  writ  of  elegit  after  the  passing  of  the  Bankruptcy  Act,  1883, 
but  before  it  came  into  force,  and  the  sheriff  had  executed  the 
writ  before  January  1st,  1884,  the  creditor's  rights  under  the 
old  law  were  not  taken  a-«vay  by  the  Act  of  1883,  ss.  146,  169, 
repealing  the  statute  (13  Edw.  1,  c.  18)  under  which  writs  of 
elegit  issued.  [If  an  offence  is  punishable  under  some  certain 
statute,  and  the  statute  is  repealed  after  the  offence  has  been 
committed,  but  before  the  trial  has  taken  place  and  the  sentence 
pronounced,  no  punishment  can  be  inflicted  by  virtue  of  that 
statute,  unless,  as  the  Court  said  in  Miller's  case  (1764),  1 
W.  Bl.  450;  3  Wils.  420,  the  repealing  Act  contained  "a 
special  clause  to  allow  it."  On  this  ground  it  was  held  in 
R.  V.  M'Eenzie  (1820),  E.  &  E.  429,  that  if  an  offence  was 
punishable  under  some  certain  statute,  and  was  committed 
before,  but  not  tried  till  after,  the  passing  of  an  Act  which 
repealed  that  statute,  but  imposed  new  penalties  for  the  com- 
mission of  the  offence,  the  offence  was  not  liable  to  be  punished 
under  either  the  repealed  or  the  repealing  statute  (gr).]  In  the 
case  of  Acts  passed  after  1889  the  presumption  has  been  altered, 
and  unless  a  contrary  intention  appears  the  remedies  under 
the  repealed  Acts  for  offences  committed  before  the  repeal  are 
not  barred  (h) . 

[It  must  be  borne  in  mind  that  there  is  a  difference  in  effect 
between  repealing  an  entire  Act  and  merely  repealing  a  single 
clause  in  an  Act.  It  may  no  doubt  be  said  that,  if  a  clause  is 
repealed,  "  this  clause  is  to  be  taken  as  if  it  had  never  existed," 
but  it  cannot  be  said  that  "where  a  particular  clause  in  an 
Act  is  repealed,  the  whole  Act  must  be  read  as  if  that  clause 
had  never  been  enacted"  (i).  For  every  Act  of  Parliament 
is  in  the  first  instance  to  be  looked  at  as  an  entirety,  and  is  to 
be  construed  ex  visceribus  actus  (Jc).  Therefore  a  Court  of 
law  "  is  entitled  to  look  at  the  repealed  portion  of  an  Act  to 
see  what  is  the  meaning  of  what  remains  of  the  Act,  otherwise 
it  would  follow  that  an  Act  of  Parliament,  which  at  one  time 
had  one  meaning,  would  by  the  repeal  of  some  one  clause  in  it 
have  some  other  meaning  "  (Z).] 

[If  a  right  has  once  been  acquired  by  virtue  of  some  statute, 
it  will  not  be  taken  away  again  by  the  repeal  of  the  statute 
under  which  it  was  acquired.  "  The  law  itself,"  says  Puffendorf, 
in  his  "  Law  of  Nature  and  Nations,"  bk.  1,  c.  6,  s.  6,  "  may  be 
disannulled  by  the  author,  but  the  right  acquired  by  virtue  of 
that  law  whilst  in  force  must  still  remain;  for  together  with  a 
law  to  take  away  all  its  precedent  effects  would  be  a  high  piece 


(g)    Vide  ante,  p.  364,  n.     Gf.  Hn:  parte  Griiewood  {1859),  4  De  G-.  &  J.  644; 
28  L.  J.  Ch.  769. 

{h}  Int.  Act,  1889,  s.  38,  sub-s.  2,  post.  Appendix  C. 

(«)  Att.-Gen.  v.  lamphugh  (1878),  3  Ex.  D.  214,  233,  Kelly,  C.B. 

[Tc)  Ante,  p.  10.5. 

(i)  Att.-Gen.  y.  Lamplough  (1878),  3  Ex.  D.  at  p.  227,  Bramwell,  B. 
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of  injustice."  Thus,  in  Jacques  v.  Withey  (1788),  1  H.  Bl.  65, 
it  appeared  that  it  being  illegal,  by  virtue  of  22  Geo.  3,  c.  47, 
to  insure  tickets  in  a  lottery,  a  contract  for  insuring  lotte"y 
tickets  was  void,  and  that,  consequently,  any  money  which  had 
been  paid  in  pursuance  of  such  a  contract  might  be  recovered 
back.  After  a  contract  of  this  kind  had  been  entered  into,  and 
after  money  had  been  paid  by  the  plaintiff  to  the  defendant  in 
pursuance  of  it,  22  Geo.  3,  c.  47,  was  repealed;  consequently, 
it  was  argued  that,  as  such  contracts  were  no  longer  illegal, 
the  money  which  had  been  paid  before  the  repeal  of  the  Act 
could  not  be  recovered  back  in  an  action  which  had  not  been 
commenced  until  after  the  repeal  of  the  Act.  It  was  held, 
however,  that  a  contract  which  was  void  by  statute  wlien  made, 
could  not  be  set  up  again  by  the  repeal  of  the  statute  between 
the  time  of  contracting  and  the  commencement  of  the  suit. 
"If,"  said  Coleridge,  J.,  in  commenting  on  the  case  in  Hitch- 
cock V.  Way  (1837),  6  A.  &  E.  943,  947,  "it  had  been  origi- 
nally a  good  contract,  and  a  statute  had  passed  which  had 
made  it  void,  and  then  that  statute  had  been  repealed,  the 
contract  would  have  been  set  up  again.  But  here  there  was 
originally  a  void  contract  by  virtue  of  a  statute,  and  therefore 
it  cannot  be  made  valid  by  the  repeal  of  that  statute  "  (m).] 

[While  a  right  acquired  by  virtue  of  a  statute  is  not  taken  Neither  can 
away  by  the  repeal  of  that  statute,  it  is  not  augmented  by  the  f""^  ^  "S^* 
repeal.  Thus,  in  Butcher  v.  Henderson  (1868),  L.  R.  3  Q.  B.  mentS! 
335,  the  plaintiff  obtained  a  verdict  for  40s.  By  virtue  of  13 
&  14  Vict.  c.  61,  s.  11  (rep.),  a  plaintiff  who  obtained  a  verdict 
for  less  than  51.  was  deprived  of  his  right  to  costs  under  the 
Statute  of  Gloucester  (6  Edw.  1,  c.  1,  rep.).  But  before  the 
plaintiff  had  signed  judgment  the  section  was  repealed.  Conse- 
quently, the  plaintiff  argued  that  his  right  to  costs  under  the 
Statute  of  Gloucester  revived,  and  that  upon  signing  judgment 
he  became  entitled  to  costs.  It  was  held,  however,  that  the 
plaintiff  had  become  entitled  under  the  then  existing  statute  to 
a  certain  definite  right,  namely,  to  a  verdict  for  40s.  and  no 
costs,  and  that,  the  transaction  being  then  complete,  no  altera- 
tion in  the  nature  of  his  right  could  be  effected  by  the  sub- 
sequent repeal  of  the  statute  under  which  that  right  had  been 
acquired.  Sometimes  when  an  Act  is  repealed  it  is  expressly 
enacted  in  the  repealing  Act  that  "  this  repeal  shall  not  affect 
any  right  or  liability  acquired,  accrued,  or  incurred."  But  as 
the  rule  of  law  is  as  above  stated,  such  a  clause  as  this  is  appa- 
rently unnecessary,  and  only  inserted  ex  abundanti  cauteld;] 
and  this  is  now  the  general  canon  of  construction  as  to  repeals 
made  after  1889  (w). 

(>n)   Vide  ante,  p.  137,  as  to  reference  for  purposes  of  construction,  to  repealed 
Acts  in  pari  materia. 

(«)  Int.  Act,  1889,  s.  38  (2),  ante,  p.  31S ;  post.  Appendix  C. 
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Express  repeals  are  in  some  cases  inserted  ex.  abundanii 
eauteld,  and  to  confirm  and  corroborate  the  effect  of  enactments 
contained  in  the  repealing  Act  or  some  prior  statute  upon  tho 
enactment  expressly  repealed.  Thus,  in  Hough  v.  Windus 
(1884),  12  Q.  B.  D.  224,  it  was  held  that  sect.  146  of  the  Bank- 
ruptcy Act,  1883,  repealed  the  Statute  of  Westminster  the 
Second  (13  Edw.  1,  c.  18)  as  to  writs  of  elegit,  and  that 
sect.  169,  the  repeal  section,  must  be  read  with  sect.  146,  and 
that,  consequently,  the  savings  in  sect.  169  did  not  operate  to 
cut  down  the  extent  of  the  repeal  effected  by  sect.  146  so  far  as 
related  to  the  rights  of  creditors  who  had  obtained  writs  of 
elegit  between  the  passing  and  the  commencement  of  the  Act 
of  1883.  Savings  from  a  repealing  clause  do  not  apply  to  any 
express  antecedent  provision  inconsistent  with  them  (o),  and 
it  cannot,  therefore,  now  be  argued  that  the  repeal  clause  can 
in  any  way  control  or  be  otherwise  than  subsidiary  to  the  statute 
to  which  it  is  attached  (p) . 

[If  an  Act  is  repealed  with  a  proviso,  "  except  as  to  acts  done 
under  it,"  this  proviso  will  receive  a  liberal  interpretation,  and 
will  be  extended  to  any  act  which  a  person  bond  fide  believes 
he  was  (entitled  to  do  under  and  by  virtue  of  the  repealed  statute, 
even  though  it  eventually  appears  that  he  acted  wrongly.  Thus, 
sect.  139  of  the  County  Courts  Act,  1846  (9  &  10  Vict.  c.  95), 
enacted,  that  no  costs  should  be  awarded  to  the  plaintiff  in 
any  action  against  ^a  County  Court  bailiff  in  respect  of  any 
grievance  committed  "  by  him  under  colour  of  the  process  of 
the  Court,"  unless  the  plaintiff  recovered  more  than  201. 
damages  or  the  judge  certified.  This  section  was  repealed  by 
19  &  20  Vict.  c.  108,  s.  2,  "  except  as  to  acts  done  under  it."  In 
Foster  v.  Pritchard  (1857),  26  L.  J.  Ex.  215,  it  was  contended 
with  fespect  to  an  action  tried  after  the  passing  of  19  &  20 
Vict.  c.  108,  in  which  the  plaintiff  recovered  less  than  20L 
damages  and  the  judge  did  not  certify,  that  the  grievance  com- 
mitted by  the  defendant  under  colour  of  the  process  of  the 
Court  was  not  "  an  act  done  under  "  this  repealed  section.  But, 
said  the  Court,  "  there  can  be  no  doubt  that  it  was  the  intention 
of  the  Legislature  that  the  words  in  this  proviso  as  to  '  acts 
done  under '  the  repealed  statutes  should  be  construed  in  an 
extensive  sense.  .  .  .  The  words  'done  under'  may  mean 
'done  while  a  statute  is  in  operation.'  The  words  'under  and 
subject  to '  would,  it  must  be  admitted,  have  rendered  this  con- 
struction indisputable,  and,  under  the  circumstances,  we  think 
that  the  word  '  under'  should  have  this  meaning."] 

[Sometimes  an  Act  of  Parliament,  instead  of  expressly 
repeating  the  words  of  a  section  contained  in  a  former  Act, 
merely  refers  to  it,  and  by  relation  applies  its  provisions  to  some 

[o)  Sough  V.   Wmdua  fl884),  12  Q.  B.  D.  231,  Lord  Selborne,  L.C. 
\p)  Loo.  cit.  p.  235,  BoTven,  L.J. 
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new  state  of  things  created  by  the  subsequent  Act  (q)  .J  In  such  Aot  are  not 
a  case  the  "rule  of  construction  is,"  said  Brett,  L.J.,  in  Clarke  repealed  by 
V.  Bradlauffh  (1881),  8  Q.  B.  D.  63,  69,  "  that  where  a  statute  p^^or  ^t. 
is  incorporated  by  reference  into  a  second  statute,  the  repeal  of 
the  first  statute  by  a  third  does  not  affect  the  second."  [This 
was  first  expressly  decided  in  R.  v.  Merionethshire  (1844),  6 
Q.  B.  343.  In  that  case  it  appeared  that  under  43  Geo.  3,  c.  59, 
s.  1,  the  surveyor  of  bridges  might  take  materials  for  the  repair 
of  bridges  in  the  same  manner  as  the  surveyors  of  highways 
are  authorised  to  take  materials  by  13  Geo.  3,  c.  78  (r),  and 
that  "  the  several  powers  thereby  vested  in  the  surveyor  of  high- 
ways shall  be,  and  the  same  are  hereby,  vested  in  the  surveyor 
of  bridges  ...  as  fully  and  effectually  as  if  the  same  and 
every  part  thereof  were  herein  repeated  and  re-enacted." 
13  Geo.  3,  c.  78,  was  repealed  by  5  &  6  Will.  4,  c.  50,  s.  1,  and 
the  question  arose  as  to  what  effect  the  repeal  of  the  former  Act 
had  on  the  above-mentioned  provisions  of  the  latter  Act.  Lord 
Denman,  C.J.,  in  giving  judgment,  said  as  follows  as  to  this: 
"  There  is  certainly  a  difficulty.  .  .  .  The  question  is  whether 
43  Geo.  3,  c.  59,  which  is  unrepealed,  does  not  keep  alive  the 
power  given  by  13  Geo.  3,  c.  78,  s.  64.  And  I  think  it  must  be 
taken  to  do  so  "  (s).  And  Williams,  J.,  added:  "  It  is  impos- 
sible to  say  that  this  question  is  without  doubt.  ...  It  cer- 
tainly appears  strange  that  when  an  Act  of  Parliament  is  per  se 
abolished,  it  shall  virtually  have  effect  through  another  Act. 
But  any  difficulty  which  that  may  raise  is  met  by  the  manner 
in  which  the  earlier  Act  is  introduced  in  43  Geo.  3,  c.  59,  '  as  if 
the  same  .  .  .  were  herein  repeated  and  re-enacted.'  To  save 
the  trouble  of  incorporating  it  in  terms  they  do  so  by  relation, 
tut  the  provisions  are  made  part  of  43  Geo.  3,  c.  59,  as  much  as 
if  they  were  expressly  incorporated."  The  doubts  expressed  by 
the  Court  in  this  case  do  not  appear  to  have  been  felt  in  subse- 
quent cases  (t)  where  the  same  question  arose.  Thus,  in  B.  v. 
Smith  (1873),  L.  B,.  8  Q.  B.  146,  32  &  33  Vict.  c.  27,  s.  8, 
«nacted  that  "all  the  provisions  of  9  Geo.  4,  c.  61,  as  to  appeal 
to  quarter  sessions  from  any  act  of  any  justice,  shall  have  effect 
with  respect  to  the  grant  pf  certificates  under  this  Act."  By 
.35  &  36  Vict.  c.  94,  s.  75,  all  the  provisions  of  9  Geo.  4,  c.  61, 

(q)  31  &  32  Viot.  e.  50,  applies  the  provisions  of  28  &  29  Vict.  c.  84  ;  this 
latter  Act  is  repealed  by  40  &  41  Vict.  o.  53,  s.  72,  but  was  printed  in  the 
^Supplement  to  toI.  xv.  of  the  Revised  Statutes  (Ist  ed.)  as  being  still  in  force 
throug-h  31  &  32  Vict.  u.  50.  It  is  omitted  from  the  second  Revised  edition  of 
the  Statutes. 

(r)  pCfais  Act  was  Omitted  from  its  proper  place  in  the  Revised  edition  of  the 
statutes,  but  in  consequence  apparently  of  the  decision  in  R.  v.  Smi/h  (1S73), 
L.  R.  8  Q.  B.  146  (cited  below),  it  was  printed  in  the'  Appendix  to  vol.  iv. 
of  the  Revised  Statutes  (1st  ed.).]  It  is  omitted  from  the  second  Revised  edition 
of  the  Statutes. 

(s)  Of.  WillingaU  v.  Norris,  (1909)  1  K.  B.  57. 

{t)  See  R.  v.  JBrecon  (1849),  15  Q.  B.  813  ;  R.  v.  Stepney  Union  (1874),  L.  R. 
S  Q.  B.  383,  390 ;  Clarke  v.  Bradlauffh  (1881),  8  Q.  B.  D.  63,  69,  Brett,  L.J. 
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as  to  appeal  to  quarter  sessions  were  repealed.  In  E.  v.  Smith 
(1873),  L.  R.  8  Q.  B.  146,  a  case  on  these  Acts,  no  attempt  was 
made  to  dispute  the  principle  laid  down  in  E.  v.  Merionethshire 
{ubi  supra),  and  the  only  question  raised  was  as  to  whether 
the  form  of  words  used  in  32  &  33  Vict.  c.  27,  did  actually  in- 
corporate the  provisions  of  9  Geo.  4,  c.  61.  The  Court  adopted 
the  principle  laid  down  in  R.  v.  Merionethshire  (ubi  supra). 
"1  agree,"  said  Blackburn,  J,,  "that  the  authorities  (m)  show 
that  the  repeal  of  the  original  Act  does  not  of  itself  repeal 
provisions  as  incorporated  in  a  subsequent  Act,  and  without 
authorities  it  is  but  common  sense  that,  where  a  second  Act 
in  effect  re-enacts  an  older  Act,  the  second  Act  must  be  ex- 
pressly repealed  as  well  as  the  older  Act,  otherwise  it  must  be 
taken  to  remain  in  force."  Cockburn,  C.J.,  expressed  himsslf 
to  the  same  effect,  and  added:  "  The  difficulty  here  arises  from 
the  usual  form  of  incorporation  having  been  departed  from, 
but  I  think  the  form  used  does  constructively,  though  not  ex- 
pressly, say  that  the  appeal  sections  shall  be  incorporated  "  (v).] 
Lord  Cairns'  Act  (21  &  22  Vict.  c.  27)  was  repealed  by  46  &  47 
Vict.  c.  49,  s.  3,  but  that  repeal  was  not  intended  to  take  away 
any  of  the  powers  given  by  the  Act  in  a  Chancery  action,  but 
because  it  was  considered  that  the  Judicature  Acts  re-enacted 
these  powers,  and  therefore  that  Lord  Cairns'  Act  had  become 
obsolete  and  might  be  repealed  (a;) . 
A  repealed  [Although  an  Act  of  Parliament,  after  it  has  been  repealed, 

Act  may  be      must  "be  considered  as  if  it  had  never  existed"  (w),  this  rule 
express  does  not  prevent  its  being  revived.    Until  1850  the  rule  adopted 

enactment.  with  regard  to  the  revival  of  repealed  Acts  of  Parliament  was 
that  laid  down  in  2  Co.  Inst.  686,  viz.,  that  "  as  by  therepeal- 
ing  of  a  repeal  the  first  Act  is  revived,  so  by  reviving  of  an 
Act  repealed  the  Act  of  repeal  is  made  of  no  force."  But  the 
present  rule,  now  embodied  in  sect.  11,  sub-s.  1  of  the  Inter- 
52  &  53  Vict,  pretation  Act,  1889  {z),  is  that  "  where  an  Act  passed  after  tlie 
"■     ■  year  1850,  whether  before  or  after  the  commencement  of  this 

Act  (January  1,  1890),  repeals  a  repealing  enactment,  it  shall 
not  be  construed  as  reviving  any  enactment  previously  repealed 
unless  words  are  added  reviving  that  enactment."  Conse- 
quently, no  Act,  which  has  once  been  repealed,  has  been  revived,, 
except  by  express  enactment.]  For' instance,  55  Geo.  3,  c.  91, 
was  repealed  by  the  Statute  Law  Revision  Act,  1873  (36  &  37 
Vict.  c.  91),  and  revived  by  the  Statute  Law  Revision  Act,  1874 
(37  &  38  Viet.  c.  35),  s.  2;  and  6  &  7  Vict.  c.  79  was  repealed 
by  31  &  32  Vict.  c.  45,  revived  in  part  by  40  &  41  Vict.  c.  42,. 
and  again  repealed  in  part  by  46  &  47  Vict.  c.  22. 

(,«)  E.g.,  R.  V.  Stocic  (1838),  8  A.  &  E.  405,  409,  410. 

(v)  9  Geo.  4,  0.  61 ;  32  &  33  Vict.  c.  27,  and  35  &  36  Vict.  c.  94,  are  now- 
incorporated  in  10  Edw.  7  &  1  Geo.  5,  o.  24. 

{x)  Chapman  v.  Auckland  Guardians  (1889),  23  Q.  B.  D.  294,  299,  Esher,  M.R. 

(y)  Ante,  p.  366. 

(2)  Post,  Appendix  C,  re-enacting  sect.  5  of  Brougham's  Act  (13  &  14  Vict. 
c.  21). 
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[The  object  of  13  &  14  Vict.  c.  21,  s.  5,  was,  as  Hannen,  J.,  Efieotof 
pointed  out  in  Mirfin  v.  Attwood  (1869),  L.  E.  4  Q.  B.  330,  Brougham's 
340,  "  to  prevent  the  revival  of  a  statute  contrary  to  the  inten-  ■'^"*'  *"  ^' 
tion  of  the  Legislature,"  and  it  apparently  applies  to  cases 
of  implied  repeal  as  well  as  where  a  statute  is  repealed  by 
express  enactment.] 

[If  the  Act  which  repeals  a  prior  Act  is  itself  only  a  tern-  Repeal  by  a 
porary  Act,  the  general  rule  is  that  the  prior  law  is  revived  temporary 
after  the  temporary  Act  is  spent;]  and  inasmuch  as  ex  absolute or^ 
hypothesis  the  temporary  Act  expires  and  is  not  repealed,  the  temporary, 
rules  of  construction  laid  down  by  sects.  11  (1),  38  (2)  of  the 
Interpretation  Act,  1889(a),  do  not  apply.  [But  there  will  52  &  53  Vict. 
be  no  revivor  if  it  was  clearly  the  intention  of  the  Legislature  "•  ®^* 
to  repeal  the  prior  Act  absolutely.  Thus,  in  Warren  v.  W indie 
(1803),  3  East,  205,  it  was  argued  that  a  temporary  Act  (26 
Geo.  3,  c.  108),  which  repealed  19  Geo.  2,  c.  35,  having  itself 
expired,  19  Geo.  2,  c.  35,  revived;  but,  said  Lord  Eljen- 
borough,  C.J.,  "that  would  not  necessarily  follow,  for  a  law, 
though  temporary  in  some  of  its  provisions,  may  have  a  per- 
manent operation  in  other  respects.  26  Geo.  3,  c.  108,  pro- 
fesses to  repeal  19  Geo.  2,  c.  35,  absolutely,  though  its  own 
provisions,  which  is  substituted  in  the  place  of  it,  were  to  be 
only  temporary."]  This  view  was  adopted  by  Collins,  L.J., 
in  Neiv  Windsor  Corporation  v.  Taylor,  (1898)  1  Q.  B.  1^6, 
205,  where  one  of  the  questions  for  determination  was  whether 
an  Act  of  1734,  extinguishing  a  franchise  then  existing  b}' 
prescription,  was  absolutely  or  only  temporarily  repealed  by 
a  temporary  Act  of  1819,  which,  after  divers  continuances, 
was  allowed  to  expire  in  1867.  And  his  opinion  appears  to 
have  .been  adopted  by  Lord  Davey  in  the  same  case  in  the 
House  of  Lords,  (1898)  A.  C.  41,  50  (b).  [But  when  it  was 
argued  in  R.  v.  Rogers  (1809),  10  East,  573,  that  certain 
parts  of  42  Geo.  3,  c.  38,  having  been  repealed  by  a  temporary 
Act  (46  Geo.  3,  c.  139),  did  not  revive  upon  the  expiration 
of  the  temporary  Act,  Lord  EUenborough  said  as  follows:  "  It 
is  a  question  of  construction  upon  every  Act  professing  to 
repeal  or  interfere  with  the  provisions  of  a  former  law,  whether 
it  operate  as  a  total  or  partial  and  temporary  repeal.  Here -the 
question  is  whether  the  provisions  of  42  Geo.  3,  c.  38,  which 
was  originally  perpetual,  be  entirely  repealed  by  the  46  Geo.  3, 
c.  139,  or  only  repealed  for  a  limited  time.  The  last  Act 
recites,  inde3d,  that  certain  provisions  of  the  former  one 
should  be  repelled,  but  this  word  is  not  to  be  taken  in  an 
absolute  sense,  if  it  appear  upon  the  whole  Act  to  be  used  in 
a  limited  sense."] 

(a)  Ante,  pp.  314,  315. 

(i)  Cf.  Latiri  v.  Renad,  (1892)  3  Ch.  402,  420,  Lindley,  L.J. 
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References  to  1 .  REFERENCES  in  a  Statute  to  the  Sovereign  reigning  at  the 
the  Crown.  (-jjjjq  q,j|  j(^  passing,  OT  to  the  Crown,  are,  unless  a  contrary 
intention  appears,  to  be  read  as  referenoes  to  the  Sovereign 
for  the  time  being  (a) .  Consequently,  the  statutory  rights 
and  obligations  of  the  Crown  do  not  oease  upon  its  demise. 
The  Commissioners  of  Works  do  not  represent  the  Crown  (&), 
nor  does  the  Corporation  of  the  Trinity  House  in  the  exercise 
of  its  functions  under  the  Merchant  Shipping  Acts  (c).  But 
the  Postmaster-General  represents  the  Crown  {d),  and  the 
same  rule  seems  to  apply  to  all  heads  of  the  chief  departments 
of  State,  who  have  executive  authority  as  to  matters  to  which 

(a)  Int.  Act,  1889,  s.  30,  post,  Appendix  C.  The  enactment  is  by  the  same 
section  expressly  made  biuding  on  the  Crown.  The  earlier  statutes  do  not  seem 
to  have  been  regarded  as  binding  the  successors  of  the  Sovereign  in  whose  reign 
they  were  passed,  and  appointments  made  by  a  sovereign  determined  on  his 
death.  See  the  Act  of  Settlement  (12  &  13  Will.  3,  c.  2),  s.  3.  By  the  Demise 
of  the  Crown  Act,  1901  (1  Edw.  7,  c.  5),  the  holding  of  an  office  under  the 
Crown,  within  or  without  the  King's  dominions,  is  not  affected  by  the'demise 
of  the  Crown,  nor  is  any  fresh  appointment  thereby  rendered  necessary, 

(A)  Re  Wood's  Estate  (1886),  31  Oh.  D.  607.  They  are  incorporated,  and  may 
be  sued  :   Graham  v.  Commissioners  of  Works,  (1901)  2K.  B.  781. 

[c)  Gilbert  v.  Trinity  House  (1886),  17  Q.  B.  D.  795. 

(d)  Re  West  London  Commercial  Bank  (1888),  38  Ch.  D.  364. 
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such  autliority  extends  (e).  The  expression  "  the  Crown,"  even 
in  a  British  statute,  is  not  confined  to  the  prerogative  of  the 
Crown  in  England.  The  Crown's  preferential  rights  as  to 
debts  due  to  a  colonial  G-overnment  are  within  this  rule.  In 
Re  Oriental  Bank  Corporation  (1885),  28  Ch.  D.  634,  the 
priority  of  Crown  debts  weis  successfully  asserted  with  refer- 
ence to  balances  left  by  a  colonial  Government  in  the  liqui- 
dating bank.  In  Liquidators  of  Maritime  Bank  of  Canada 
V.  Receiver-General  of  New  Brunswick,  (1892)  A.  C.  437, 
it  was  held  that  the  British  North  America  Act,  1867,  did  30  &  31  Vict, 
not  sever  the  connection  between  the  Crown  and  the  Provinces  "•  ^■ 
of  Canada,  nor  take  away  the  prerogative  of  the  Crown  as  to 
the  priority  of  Crown  debts  due  to  the  provincial  govern- 
ment, nor  reduce  the  provinces  to  the  rank  of  municipal  insti- 
tutions (/),  and  in  New  South  Wales  Taxation  Commissioners 
V.  Palmer,  (1907)  A.  C.  179,  it  was  held  that  the  New  South 
Wales  Bankruptcy  Act,  1898,  did  not  deprive  the  Crown  of  its 
right  to  preferential  payment  before  all  other  creditors  {(f) . 

2.  [In  Reniger  v.  Fogossa  (1549),  Plowd.  10,  it  is  said  that  statutes 
"a  statute  made  for  the  benefit  of  the  King  shall  be  construed  made  for 
most  beneficially  for  him."  The  reason  of  this  rule  is  ex-  0^0^°^ 
plained  by  Plowden  as  being  that  all  statutes  are  made  by  the 
King's  subjects,  and  that,  if  a  statute  is  made  for  the  benefit 
of  the  King,  the  makers,  that  is,  the  King's  subjects,  are  in 
the  position  of  grantors  or  donors,  and  the  King  is  in  thei 
position  of  a  grantee  or  donee.  Now,  the  general  common 
law  rule  with  regard  to  grants  or  gifts  is  that  they  shall  be 
construed  most  strongly  against  the  grantors  and  most  bene- 
ficially for  the  grantee;  "and  if,"  continues  Plowden,  "it  be 
so  where  a  common  person  is  grantee  or  donee,  a  miilto  fortiori 
where  the  King  is  grantee,  therefore  a  statute  whereby  any- 
thing is  given  to  the  King  must  be  construed  most  beneficially 
for  the  King."  This  rule,  though  cited  in  Comyns'  Digest 
(tit.  Parliament,  E,.  21)  as  well  recognised  with  regard  to  the 
effect  of  statutes,  has  rarely  been  adopted  in  reported  cases  (h) . 
In  R.  V.  Treasury  (1851),  20  L.  J  Q.  B.  312,  a  question 
arose  with  regard  to  the  construction  of  1  &  2  Will.  4,  c.  11, 


(e)  See  Dunn  v.  Macdonald,  (1897)  1  Q.  B.  555;  Gidleyy.  Lord  Palmerston 
(1822),  1  St.  Tr.  (N.S.)  1263,  and  cases  cited  and  noted  at  p.  1271 ;  and  JS.  v. 
Sulton  (1908),  S  Australia  C.  L.  R.  789. 

(/)  In  some  provinces,  e.g.,  Quebec,  the  Crown  right  is  limited.  See  JSx- 
ehange  Bank  of  Canada  v.  R.  (1886),  11  App.  Cas.  157. 

(g)  Oi.Att.-Gen.for  N.  S.  W.  v.  Curator  of  Intestate  Estates,  (1907)  A.  C.  519, 
523. 

(A)  [See  Buhop  of  Meath  v.  Lord  Winchexter  (183.5),  4  01.  &  F.  445,  at  p.  484, 
where  the  rnle  as  laid  down  in  Comyns'  Digest  was  prayed  in  aid  by  Sir  Fred. 
Pollock  arguendo;  and  the  Bloomfteld  Peerage  claim  (1831)  (6  Eng.  Rep.  344; 
2  Dow  &  CI.  344,  346),  where  the  Lord  Chancellor  (Brougham)  says :  "  All 
giants  to  which  the  Crown  was  a  party  are  to  be  construed  in  favour  of  the 
Crown."  In  the  old  grants  of  patents  it  was  usual  to  insert  a  provision  that 
they  should  be  construed  in  favour  of  the  patentee.] 
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by  which  an  annuity  was  granted  to  Queen  Adelaide.  After 
disposing  of  various  other  arguments,  the  Court  said:  "  Finally, 
reliance  is  placed  on  the  exalted  rank  of  Her  Majesty.  We 
are  at  a  loss  to  know  how  this  should  influence  the  construction 
of  the  language  by  which  provision  is  made  for  her;  we  might 
as  well  be  told  of  her  exemplary  virtues  while  living,  and  of 
her  saint-like  death,  which  will  ever  make  her  memory 
cherished  with  affection  and  reverence  by  the  English  nation; 
these  we  are  most  ready  to  acknowledge,  but  we  sit  here  merely 
as  judges  to  interpret  an  Act  of  Parliament."]  But  this 
opinion  is  no  denial  of  the  existence  of  the  rule,  inasmuch  as 
the  Queen  Consort  is  clearly  not  entitled  to  the  constitutional 
prerogatives  of  the  Crown  (i) . 

3.  The  history  of  legislation  is  to  a  large  extent  a  history 
of  the  restriction  of  the  royal  prerogative  (fc),  but  'it  is  a 
well-established  rule,  generally  speaking,  in  the  construction 
of  Acts  of  Parliament,  that  the  King  is  not  included  unless 
there  are  words  to  that  effect;  for  it  is  inferred  prima  facie 
that  the  law  made  by  the  Crown,  with  the  assent  of  the  Lords 
and  Commons,  is  made  for  subjects,  and  not  for  the  Crown  "  (Z). 
"  This  general  rule,  as  expressed  in  Bacon's  Abridgment  [7th 
ed.  p.  462],  is  that,  'where  a  statute  is  gsneral,  and  thereby 
any  prerogative,  right,  title,  or  interest  is  divested  or  taken 
fnom  the  King,  in  such  case  the  King  sliall  not  be  bound,. 
unless  the  statute  is  made  by  express  terms  tO'  extend  to 
him '  "  (m).  As  regards  Australia,  the  rule  was  thus  expressed 
in  Roberts  v.  Ahem  (1904),  1  Australia  C.  L.  R.  406,  as 
meaning  that  the  Executive  Government  of  the  Australian 
Commonwealth  or  of  a  constituent  State  thereof,  is  not  boimd 
by  a  statute  unless  it  is  named  therein  or  the  intention  that  it 
shall  be  bound  is  apparent  (n) .  The  same  doctrine  is  accepted 
in  the  United  States  (o) .     The  rule  is  analogous,  if  not  equiva- 


(i)  Queen  Natalie  of  Servia  was  denied  in  Germany  the  immunities  of  a 
Sovereign,  as  she  was  only  a  Queen  Consort. 

(A)  Older  statutes  oontaia  express  pavings  of  the  prerogative.  See  Chitty, 
Prerogative,  383. 

(/)  Att.-Gen.  v.  Donaldson  (1842),  10  M.  &  W.  U7,  123,  Alderson,  B. ;  and 
see  Willion  v.  Berhhy  (1.560).  Plowd.  at  p.  240  ;  Theberge  v.  Laudry  (1876),  2 
App.  Caa.  102  ;   Gushing  v.  Duptiy  (1880),  5  App.  Cas.  410,  419. 

(m)  See  Ex  parte  Poslmaster-Gmeral  (1879),  10  Ch.  D.  462,  Jessel,  M.R. ; 
Wheaion  v.  Maple,  (1893)  3  Ch.  48,  64,  Lindley,  L.J, 

(«)  See  at  p.  417,  per  Griffith,  C.J.  Acting  upon  this  rule,  the  High  Court 
of  Australia  decided  that  sect.  5  of  the  Police  Offences  Act,  1890  (Victoria),  did 
not  affect  the  Government  of  that  State,  and  does  not  affect  the  Commonwealth 
Government  or  its  agencies  in  the  management  of  departments  transferred  from 
the  State  to  the  Commonwealth.  This  meant  in  the  particular-  case  that  a 
contractor  for  carting  night  soil  from  a  Commonwealth  post  office  was  exempt 
from  control  by  the  local  sanitary  authority.  In  Att.-Gen.  for  N.  S.  W.  v.  Curator 
f)f  Intestates'  Estates,  (1907)  A.  C.  519,  523,  this  rule  was  accepted  by  the  Judicial 
'Committee. 

[n)  U.  S.  v.  Hoar  (1821),  2  Mason,  IT.  S.  Cir.  Ct.  311,  314,  Story,  J. ;  Endlich 
s>n  Statutes  (1888),  p.  223. 
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lent,  to  the  rule  already  stated  (/>),  that  the  common  law  is 
not  presumed  to  be  altered  by  statute,  for  the  rights  and  titles 
and  prerogatives  of  the  Crown  are  in  reality  part  of  the  com- 
mon law  of  England.  The  reason  of  the  rule  is  thus  put  by 
Plowden,  240:  "  Because  it  is  not  an  Act  without  the  King's 
assent,  and  it  is  to  be  intended  that  when  the  King  gives  his 
assent  he  does  not  mean  to  prejudice  himself  or  to  bar  himself 
of  his  liberty  and  his  privilege,  but  he  assents  that  it  shall  be  a 
law  among  his  subjects."  One  particular  application  of  this 
rule  is  to  be  found  in  decisions  that  high  officers  of  the  Crown, 
acting  under  the  statutes  relating  tj  the  post  office  and  electric 
telegraphs,  may  not  be  sued  for  negligence  in  the  exercise  of 
powers  given  by  such  Acts.  Thus,  in  Bainbridge  v.  Postma  ter- 
General  (1906)  1  K.  B.  178,  it  was  held  by  the  Court  that  the 
Postmaster-General  was  not  liable  in  his  official  capacity  as 
head  of  the  telegraph  department  for  wrongful  acts  of  his 
subordinates  in  carrying  on  the  business  of  the  department  "^q). 

In  Kornsey  U.  D.  C.  v.  Hennell,  (1902)  2  K.  B.  73,  it  was 
held  that  the  Crown,  not  being  named  in  sect.  150  of  the. Public  38  &  39  Viot. 
Health  Act,  1875,  was  not  liable  to  pay  paving  expenses  in-  °-  ^^• 
curred  in  respect  to  a  street  on  which  abuts  property  in  the 
occupation  of  the  Crown  (r).     In  Cooper  v.  Hawkins,  (1904) 
2  K.  B.  164,  the  Locomotives  Act,  1885,  was  held  not  to  apply  28  &  29  Vict, 
to  a  locomotive  driven  by  a  servant  of  the  Crown  on  Crown  "■  65. 
service,  because  the  Crown  was  not  expressly  named  (s).     But 
it  is  not  necessary  that  the  Crown  should  be  named  if  it  is 
included  by  necessary  implication  (if). 

[Saying  that  the  rights  of  the  Crown  are  not  barred  by  any  Meaning  of 
statute  which  does  not  name  them,  does  not  mean  that  the  f^P'^?ff'°?' 
King,  looked  upon  as  a  mere  individual,  may  not  be  in  certain  Ctowu  not 
cases  deprived  by  statutes,  which  do  not  specially  naine  him,  being 
"  of  such  inferior  rights  as  belong  indifferently  to  the  King  or  barred." 
to  a  subject,  such  as  the  title  to  an  advowson  or  a  landed 
iestate";  what  it  does  mean  is  that  the  King  cannot  in  any 
case  whatever  be  stripped  by  a  statute,  which  does  not  specially 
name  him,  "  of  any  part  of  his  ancient  prerogative,  or  of  those 
rights  which  are  incommunicable  and  are  appropriated  to  him 

(p)  Ante,  p.  302. 

iq)  See  also  the  other  decisions  there  cited.  In  some  of  the  colonies  a  statu- 
tory liability  is  imposed  in  similar  cases  on  the  bead  of  a  department  or  an 
ofEcer  nominated  to  represent  the  Crown.  See  Farnell  v.  Bowman  (1887).  12 
App.  Gas.  643  (N.  S.  W.) ;  Att.-Gm.,  ^c.  v.  Wemysi  (1888),  13  App.  Gas.  192 
(Straits  Settlements). 

(r)  In  this  case  many  of  the  prior  authorities  are  collected :  and  doubt  is  thrown 
on  Westminster  Vestry  v.  Hopkins,  (1899)  2  Q.  B.  474,  with  respect  to  the 
enforcement  of  Health  Acts  on  Grown  premises.  See  sect.  12  of  the  Public 
Health  Acts  Amendment  Act,  1907  (7  Edw.  7,  u.  63). 

(«)  The  Act  was  declared  applicable  to  servants  of  the  Grown  by  the  Motor 
Car  Act,  1903  (3  Edw.  7,  c.  36).  s.  16.  As  to  prisons,  see  Gorton  L.  B.  v.  Prison 
Commisnoners  (1887),  reported,  (1904)  1  K.  B.  \6h,  n. 

it)  Stewart  v.  Thames  Conservancy,  (1908)  1  K.  B.  893. 
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as  essential  to  his  regal  capacity  "  (u).  In  the  Magdalen  College 
case  (1616),  11  Co.  Rep.  68  h,  Coke  says  that  it  was  resolved 
"  that  where  the  King  has  any  prerogative,  estate,  right,  title  or 
interest  hy  the  general  words  of  an  Act  he  shall  not  be  barred 
of  them."  The  question  there  raised  was  whether  the  King, 
not  being  specially  named  in  13  Eliz.  c.  10,  was  bound  by  it. 
By  that  statute  it  was  enacted  that  "  all  leases,  grants,  or 
cidnveyances  to  be  made  by  any  master  and  fellows  of  any 
college    ...    of   any  houses,  lands    .  to  any  person  or 

persons,  bodies  politic  or  corporate,  for  a  longer  term  than 
twenty-one  years,  shall  be  utterly  void,"  and  it  was  contended 
by  the  plaintiff  that  this  statute  did  not  extend  to  the  King  so 
as  to  make  void  a  lease  made  to  Queen  Elizabeth  by  Magdalen 
College  for  a  longer  term  than  twenty-one  years.  In  support 
of  his  argument  the  plaintiff  prayed  in  aid  various  cases  in 
which  it  had  been  held  that  the  King  was  not  bound  by  statutes 
unless  named  in  them.  Thus,  by  the  Statute  of  Westminster 
the  Second  (13  Edw.  1,  c.  36),  which  settles  reasonable  aid  (^s 
well  to  make  the  eldest  son  knight  as  to  marry  the  eldest 
daughter)  in  certain  {sic),  it  was  enacted  that  from  henceforth 
of  a  whole  knight's  fee  there  should  be  given  only  20s.  and  of 
20L  land  held  in  socage  20s.,  and  of  more,  more,  and  of  less, 
less;  but  it  was  held,  that  forasmuch  as  tihe  King  was  not  named, 
he  was  not  bound  by  the  law,  and  to  settle  that  in  certainty  was 
passed  the  25  Edw.  3  (stat.  5),  c.  11,  in  which  Act  the  Kingi 
was  specially  named.  Also  the  King  hath  a  prerogative  quod 
nullum  timpus  occurrit  regi,  and  therefore  the  general  Acts  of 
limitations  or  of  plenarty  shall  not  extend  to  him  {x).  Lord 
Coke  also  says:  "Many  other  cases  were  cited  upon  this  large 
and  common  ground  which  you  may  find  in  our  books,  and 
especially  in  Plowden's  Comm.,  Willion  v.  BerJcley  (1560),  at 
p.  240."  The  cases  cited  by  Plowden  bear. out  the  proposition 
above  stated,  namely,  that  where  the  King  has  any  "preroga-' 
tires,  estate,  right,  title,  or  interest,  which  are  incommunicable* 
and  appropriated  to  him  as  essential  to  his  regal  capacity,"  he ' 
shall  not  be  barred  to  them  by  the  general  words  of  an  Act  of 
Parliament.] 

In  Perry  v.  Fames,  (1891)  1  Ch.  657,  665,  the  rule  was 
thus  stated  by  Chitty,  J.,  as  to  the  Prescription  Act,  1832: 
"  The  Crown  is  not  named  in  that  section,  but  is  named  in 
the  2nd  and  3rd  sections.  Therefore,  regard  bsing  had  to  the 
general  rule  that  the  Crown  is  not  bound  by  a  statute  unless 
named,  a  very  strong  case  arises  for  holding  that  the  Crown 
is  not  bound  by  the  3rd  section.  It  was,  however,  argued 
for  the  plaintiffs  that  the  Crown  is  bound  by  necessary  impli- 


(u)  See  Dr.  Woodeson'a  Viueriaii  LectureR,  vol.  i.  p.  31. 

(.•!•)  See  Att.-Gen.  v.  Einerson,  (189i)  A.  C.  fi49,  in  which  the  Crown  claimed 
part  of  the  Maplin  Sands,  which  had  been  in  the  possession  of  subjects  for  at 
least  five  centuries. 
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cation,  because  the  servient  tenement  is  not  mentioned  in  the 
3rd  section.  .  .  .  But  it  appears  to  me  a  wholly  immaterial 
circumstance  whether  the  servient  tenement  is  mentioned  or  not. 
I(  is  not  a  circumstance,  from  which  any  intention  on  the  part 
of  the  Crown  can  be  inferred,  much  less  is  it  sufficient  to  raise 
a  necessary  implication,  or  to  support  an  irresistible  inference 
of  intention  to  bind  the  Crown."  And  he  proceeded  to  lay  Equitable 
down  a  further  rule  of  great  importance  in  modern  times,  where  rights  of  the 
the  functions  of  the  Crown  are  put  into  commission:  "It  was  Crown, 
contended  that  although  the  section  [3]  might  not  apply  where 
the  legal  estate  was  vested  in  the  Crown,  it  does  apply  where  the 
legal  estate  is  held  by  subjects  in  trust  for  the  Crown  {y) .  In 
support  of  this  contention  various  authorities  were  cited  for 
the  plaintiffs,  but  none  of  them  really  touched  the  point.  One 
of  them  was  Sharp  v.  St.  Sanvew  (z).  All  that  was  there 
decided  was  that  the  Crown  could  enforce  in  the  Court  ,of 
Chancery  a  trust  of  land  created  for  an  alien  prior  to  the 
Naturalisation  Act,  1870.  That  has  no  bearing  on  the  case  33  &  34  vict. 
before  me.  In  ancient  times  it  was  not  the  practice  to  vest  0.  14. 
the  legal  estates  in  trustees  for  the  Crown,  and  thus  there  is 
little  or  no  direct  ancient  authority  on  the  point.  The  second 
resolution  in  the  Magdalen  College  case  (a)  appears,  however, 
to  be  large  enough  to  cover  it.  It  was  resolved  that  m- here  the 
King  has  any  prerogative,  right,  title,  or  interest,  he  shall  not 
be  barred  of  them  by  the  general  ^^■ords  of  an  Act  of  Parliament. 
There  is  no  reason  for  confining  this  resolution  to  mere  legal 
interests,  or  for  excluding  an  absolute  beneficial  ownership  in 
the  Crown."  In  Jones  v.  Mersey  Docks  (1864),  11  H.  L.  C. 
443,  a  case  as  to  the  liability  of  the  Mersey  Docks  to  be  rated, 
to  the  poor  under  the  Poor  lielief  Act,  1601,  Lord  Cranworth  43BUz.  c.  2. 
stated  the  law  as  to  the  exemption  of  the  Crown  in  the  following 
passage  (at  p.  508):  "The  Crown,  not  being  named,  is  not 
bound  by  the  Act.  It  follows,  therefore,  that  lands  or  houses 
occupied  by  the  Crown,  or  by  servants  of  the  Crown  for  the  pur- 
poses of  the  Crown,  are  not  liable  to  be  rated;  and  I  concaive 
that  it  is  from  a  confusion  between  property  occupied  for  public 
purposes  and  property  occupied  by  servants  of  the  Crown  that 
this  mistake  has  arisen.  This  principle  exempts  from  rates, 
not  only  royal  palaces,  but  also  the  offices  of  the  Secretaries  of 
State,  the  Horse  Guards,  the  Post  Office,  and  many  similar 
buildings.  On  the  same  ground  police-courts,  county  courts, 
and  even  county  buildings  occupied  as  lodgings  at  the  assizes 
have  been  held  exempt.  These  decisions,  however,  have  all  gone 
on  ground  more  or  less  sound,  that  these  might  all  be  treated 
as  buildings  occupied  by  servants  of  the  Crown  (&),  and  for  the 

()/)  Approved.  Wheaion  v.  liliiph,  (1893)  3  Ch.  48,  64,  66,  Lindley,  L.J 

\fi)  (1872),  7  Ch.  App.  343. 

(a)  (1616),  11  Co.  Hep.  lib. 

(S)  Coomberv.  Berks  justices  (1883),  9  App.  Gas.  71. 
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Crown,  extending  in  some  instances  the  shield  of  the  Crown  to 
what  might  more  fully  he  described  as  the  public  government  of 
the  .country."  And  after  referring  to  S.  v.  McCann  (1868), 
L.  R.  3  Q.  B.  144,  as  placing  a  trustee  for  the  Crown. in  the 
same  position  as  a  servant  of  the  Crown,  Chitty,  J.,  added  {he. 
cit.  p.  669):  "Now,  in  the  cases  before  me,  the  Crown's  abso- 
lute beneficial  ownership  for  the  purposes  of  the  Act  is  expressly 
manifested  by  a  public  statute,  and  it  is  obvious  that  the  legal 
estate  was  vested  in  trustees  merely  for  the  purposes  of  more 
convenient  administration  by  a  department  of  the  Queen's 
Government.  I  am  of  opinion,  then,  that  the  prerogative  of 
the  Crown  takes  these  cases  out  of  the  operation  of  the 
3rd  section." 

An  Act  creating  a  forfeiture  does  not  bind  the  Crown  (c). 
Thus,  in  R.  v.  Kent  Justices  (1889),  24  Q.  B.  D.  181,  it  was 
decided  that  the  Weights  and  Measures  Act,  1878,  did  not 
apply  to  Post  Office  weights,  as  to  hold  so  would  involve  a 
forfeiture  of  Crown  property.  All  statutory  fines  and  for- 
feitures belong  to  the  Crown  unless  otherwise  provided  by  the 
Act  creating  them.  Where  a  penalty  is  created  by  statute,  and 
nothing  is  said  as  to  who  may  recover  it,  and  the  offence  is  not 
against  ^an  individual,  it  belongs  to  the  Crown,  and  conse- 
quently a  common  informer  cannot  sue  on  a  penal  statute  unless 
an  interest  in  the  penalty  is  given  to  him  by  express  words  or 
necessary  implication  (d) . 

The  Crown  receives  and  does  not  pay  duties  and  taxes  (e). 
But  in  sect.  119  of  the  Stamp  Act,  1891,  provision  is  made  for 
the  imposition  of  stamp  duty  on  instruments  relating  to  pro- 
perty belonging  to  the  Crown  or  being  the  private  property  of 
the  Sovereign  in  the  same  manner  as  on  property  of  subjects, 
unless  a  contrary  intention  is  expressed.  The  effect  of  this 
provision  is  to  alter  the  common  law  presumption  as  to  the 
exemption  of  the  Crown  from  the  provisions  of  a  statute  so  far 
as  relates  to  stamp  duties  on  instruments.  [In  E.  v.  Cook 
(1789),  3  T.  E.  519,  the  question  arose  whether  25  Geo.  3, 
c.  51,  s.  4  (rep.),  which  enacted  that  there  should  be  charged 
a  duty  of  l^d.  per  mile  upon  every  horse  hired  to  travel  post, 
made  this  duty  payable  by  a  person  carrying  despatches  for 
the  Government.  Lord  Kenyon,  in  deciding  that  this  Act  did 
not  bind  the  King,  said:  "  Generally  speaking,  in  the  construc- 
tion of  Acts  of  Earliament  the  King  in  his  royal  character  is  not 
included  unless  there  be  words  to  that  effect.   .   .   .  Although 


(c)  See  Cooper  v.  Sau-kins,  (1H04)  2  K.  B.  164  ;  ante,  p.  377- 

(d)  BraiiUugh  v.  Clarke  (1883),  8  App.  Gas.  354.  As  to  Penal  Acts,  see 
Part  III.,  infra. 

(e)  In  British  possessions  having  a  federal  constitution  special  considerations 
affect  the  liability  of  the  Governments  of  the  constituent  states  or  provinces  to 
taxation  imposed  bv  the  federal  legislature:  R.  v.  Sutton  (1908),  5  Australia 
0.  L.  R.  789  ;  Att.'-Gen.  for  K.  S.  W.  v.  ColWtor  of  Customs  for  jV.  S.  W.,  ib. 
p.  818;   0909)  A.  C.  345. 
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there  is  no  special  exemption  of  the  King  in  this  Act,  yet  I 
am  of  opinion  that  he  is  exempted  by  virtue  of  his  prerogative 
in  the  same  manner  as  he  is  virtually  exemptsd  from  the 
43rd  Eliz.  and  every  other  Act  imposing  a  duty  or  tax  upon 
the  subjects."] 

In  Smithett  v.  Blythe  (1830),  1  B.  &  Ad.  509,  on  a  claim  for  Light  dues, 
light  dues  against  the  Crown,  it  was  held  that  the  claim  was  not 
maintainable  as  to  post  packet  ships  owned  by  the  Crown,  and 
it  was  said  that  the  express  exemption  (in  the  statute  authoris- 
ing the  taking  of  the  dues)  of  the  King's  ships  of  war  raised  no 
implication  that  the  general  right  to  take  charges  granted  by 
the  Act  extended  to  other  vessels  owned  by  the  Orown  (/) . 

[In  Mayor  of  Weymouth  v.  Nugent  (1865),  6  B.  &  S.  22,  the 
question  was  whether  stone  brought  into  the  harbour  of  Wey- 
mouth for  use  of  Government  works  wa^  exempt  from  wharfage 
duty  chargeable  by  a  private  Act  upon  all  goods  brought 
into  the  harbour.  It  was  contended  that  the  Crown,  not 
having  been  expressly  exempted,  was  liable  to  pay  this 
wharfage.  But  it  was  held  that,  as  immunity  from  all  tolls  of 
any  kind  is  a  prerogative  right  of  the  Crown,  if  the  Crown  was 
to  be  held  liable  by  implication  to  pay  wharfage  duty  a  prero- 
gative of  the  Crown  would  be  directly  affected,  and  the  well- 
established  rule  that  the  Crown  was  not  bound  by  an  Act 
of  Parliament,  unless  named  in  the  Act,  would  be  broken 
through  (5^).] 

[It  is  also  a  prerogative  right  of  the  Crown  not  to  pay  rates,  Rates. 
and  it  has  always  been  held  that  the  Crown,  not  being  named  in 
the  Poor  Belief  Act,  1601,  is  not  liable  to  be  rated  for  the  relief  43  Eliz.  o.  2. 
of  the  poor.  The  latter  decisions  on  this  subject  have  greatly 
extended  the  meaning  of  the  expression  "  in  the  occupation  of 
the  Crown."  At  the  present  time,  not  only  is  all  property  in  the 
occupation  of  the  Crown  not  rateable,  but  also  where  property 
is  occupied  for  the  Crown  it  is  not  to  be  rated  (Ji) .]  Lord 
Blackburn,  in  Coomber  v.  BerTcs  Justices  (1883),  9  App.  Cas. 
61,  at  p.  71,  thus  stated  the  general  rule:  "  It  seems  to  me  that 
it  is  not  material  whether  the  assessment  statute  imposing  any 
tax  does  so,  like  the  Poor  Rate  Acts,  for  a  local  purpose,  or  like 
the  statute  imposing  a  duty  on  post-horses,  considered  in  B.  v. 
CooT{  (1789),  3  T.  E.  519,  or  the  income-tax,  for  an  imperial 
purpose.  In  each  there  is  an  implied  exemption  on  the  ground 
of  prerogative.  And  if  the  property  is  so  held  as  to  bring  it 
within  the  ground  of  exemption  from  the  one  statute,  it  must 
surely  be  brought  within  the  ground  of  exemption  from  the 

'(/)  Trinity  Bouse  v.  Clarice  (1815),  4  M.  &  S.  288.  In  India  some  controversy 
has  arisen  on  the  question  whether  a  local  legislature  can  affect  the  prerogative 
of  the  Crown  :  Bell  v.  Madras  City  Commissioners  (1901),  Ind.  L.  E.  25  Madras, 
457. 

{g)  See  also  Northam  Bridge  Co.  v.  S.  (1886),  55  L,  T.  759. 

(A)  See  Ryde  on  Eating  (2nd  ed.),  pp.  88—102. 
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other."  And  Lord  Watson  said  (at  p.  77):  "  The  existence  of 
the  same  kind  and  degree  of  interest  on  the  part  of  the  Crown 
which  is  deemed  in  law  sufficient  to  protect  an  occupier  from 
liability  to  the  poor-rate  must  also  be  held  sufficient  to  shield 
the  owner  of  the  bare  legal  estate  against  any  demand  for  pay- 
ment of  income-tax.  The  judgment  of  a  Court  of  law  to  the 
effect  that  certain  public  purposes  are  such  as  are  required  and 
created  by  the  Government  of  the  country,  and  must  therefore 
be  deemed  part  of  the  use  and  service  of  the  Crown,  is  a  decision 
resting  upon  grounds  altogether  outside  and  independent  of 
the  provisions  of  the  Act  of  Elizabeth,  and,  so  far  as  I  know, 
of  any  other  taxing  Act  to  be  found  in  the  Statute-book.  1 
therefore  think  that  the  cases  in  which  it  has  been  decided  that 
the  actual  occupiers  of  assize  courts  and  police  stations  are 
exempt  from  poor-rate  as  being  within  the  privilege  of  the 
Crown  are  decisions  of  an  equal  authority  in  a  question  as  to 
exemption  from  income-tax  "  (i) . 

The  question  then  arises,  What  property  falls  within  this 
conceded  exemption?  The  rule  laid  down  in  B.  v.  Cook  (k)  as 
to  tolls  has  been  held  also  to  apply  to  local  rates,  but  controversy 
has  raged  round  the  question,  What  is  Crown  property  within 
the  rule?  The  leading  case  on  this  subject  is  Jones  v.  Mersey 
Docks  (I),  where  Lord  Westbury  laid  it  down  that  public  pur- 
poses to  make  an  exemption  "  must  be  such  as  are  required  and 
created  by  the  Government  of  the  country,  and  are  therefore  to 
be  deemed  part  of  the  use  and  service  of  the  Crown"  (m).  The 
rule  is  also  laid  down  by  Lord  Cairns  in  substantially  the  same 
terms  in  Greig  v.  University  of  Edinburgh  (1868),  L.  E.  1 
H.  L.  (Sc.)  348,  350:  "The  Crown  not  being  named  in  the 
English  or  Scotch  statutes  on  the  subject  of  assessment,  and  not 
being  bound  by  statute  when  not  expressly  named,  any  property 
which  is  in  the  occupation  of  the  Crown,  or  of  persons  using  it 
exclusively  in  or  for  the  service  of  the  Crown,  is  not  rateable  to 
the  relief  of  the  poor."  Buildings  occupied  for  volunteer  corps 
have  be6n  held  to  be  used  solely  for  the  military  service  of  the 
Crown,  and  to  be  exempt  from  rates  (n)  and  from  contribution 
to  the  expense  of  paving  streets  upon  which  they  abut  (o) ;  and 
from  Building  Acts  (p) . 
Costa.  [It  is  a  prerogative  right  of  the  Crown  not  to  pay  costs  in 

any  judicial  proceeding;   and   it   was   held   in  B.  v.  Beadle 
(1857),  26  L.  J.  M.  C.  Ill,  that  there  was  no  power  to  award 

(i)   Lord  Bramwell  agreed,  loe.  cii.  p.  79. 

{k)  (1789),  3  T.  R.  .519. 

{I)  (18fio),  11  H.  L.  C.  443.     S.  C,  Cameron  v.  Mersey  Docks. 

(m)  See  also  Ferri/  v.  Haines,  (1891)  1  Ch.  658,  668. 

(«)  Pearson  v.  Solborn  Union  Assessment  Committee,  (1893)  1  Q.  B.  389. 

(o)  Hornsetj  TJ.  D.  C.  v.  Hmnell,  (1902)  2  K.  B.  73,  which  doubts  the  case  of 
Westminster  Vestry  v.  Boslcins,  (1899)  2  Q.  B.  474;  cf.  Lord  Advocate  v.  Lang 
(1866),  5  Eettie,  84. 

(p)  Jay  V.  Hamilton  (1857),  27  L.  J.  M.  C.  25. 
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costs  against  the  Crown  except  in  those  cases  in  which  it  was  ex- 
pressly authorised  by  Act  of  Parliament  (g') .  "I  do  not 
believe,"  said  Lord  Campbell,  C.J.,  in  giving  judgment,  "that 
it  was  the  intention  of  the  framers  of  the  Act  to  embrace  cases 
of  this  sort,  but  it  is  enough  for  us  to  say  that  the  Crown  is  not 
expressly  mentioned  in  this  Act,  and  cannot  therefore  be 
bound."]  This  does  not  affect  the  right  of  the  Crown  to  receive 
costs  (r).  The  words  of  sect.  6  of  the  Statute  Law  Revision  44  &  46  Vict. 
Act,  1881,  are  prima  fade  wide  enough  to  include  power  to  °-  59. 
make  provision  by  Rules  of  Court  for  costs  in  "proceedings  by 
or  against  the  Crown"  (s),  and  in  revenue  proceedings  the 
Crown,  if  unsuccessful,  now  pay  costs  {t). 

[So,  also,  it  being  a  prerogative  right  of  the  Crown  to  plead  Pleading, 
double  or  plead  and  demur  in  a  petition  of  right  without  the 
leave  of  the  Court,  it  was  held  in  Tobin  v.  B.   (1863),  32 
L.  J.  C.  P.  216,  that  that  right,  not  being  in  express  terms 
taken  away  by  the  Crown  Suits  Act,  1860,  remained  the  same  23  &24  Viot. 
as  it  was  before  the  passing  of  that  Act.]  "■  3*- 

Debts  due  to  the  Crown  or  to  its  agents  take  priority  over  Crown  debts, 
debts  due  to  subjects,    even   in   bankruptcy,  unless    there    is 
express  statutory  provision  to  the  contrary  (m).    In  E.  v.  Wells 
(1807),  10  East,  278,  note,  Macdonald,  C.B.,  said,  "I  take  it 
to  be  an  incontrovertible  rule  of  law  that  where  the  King's  and 
the  subject's  title  concur,  the  King's  shall  be  preferred"  {x). 
This  rule  applies  even  if  the  debt  is  due  to  the  Crown  in  respect 
of  a  Colonial  Government  (y)  or  the  Post  OfRce  (2) .     And  in 
Re  Oriental  Bank  Corporation  (1884),  28  Ch.  D.  634,  it  was 
decided  that  although  sect.  150  of  the  Bankruptcy  Act,  1883,  46  &  47  Vict, 
took  away  the  priority  of  the  Crown  over  other  creditors  in  the  "■  ^'^• 
distribution  of  assets,  and  sect.  10  of  the  Judicature  Act,  1875,  38  &  39  Vict, 
had  directed  the  assimilation  of  liquidation  and  bankruptcy  "'     ' 
procedure  and  the  respective  rights  of  secured  and  unsecured 
creditors,  yet  the  Crown  retained,  under  the  Companies  Acts 


(?)  20  &  21  Vict.  c.  43,  88.  4,  6  ;  Moore  v.  Smith  (1859),  28  L.  J.  M.  0.  126, 
and  19  &  20  Vict.  c.  56,  a.  24  ;  Alexander  v.  OJleers  of  State  for  Scotland  (1868), 
L.  E,.  1  H.  L.  (So.)  276 ;  S.  v.  Archbishop  of  Canterbury,  (1902)  2  K.  B.  603, 
571. 

(r)  Moore  v.  Smith  (1859),  1  E.  &  E.  697.  But  see  E.  v.  Archbishop  of 
Canterbury,  (1902)  2  K.  B.  603,  571. 

(«)  E.  V.  Archbishop  of  Canterbury,  (1902)  2  K.  B.  503,  573,  Wright,  J.  ;  and 
see  Short  and  Mellor,  Or.  C.  Pr.  (2nd  ed.)  389  ;  but  cf.  Re  Milk'  Estate  (188r>), 
34  Ch.  D.  24. 

{t)  Edinburgh  Life  Assurance  Co.  v.  Lord  Advocate,  (1910)  A.  C.  143. 

(«)  Ex  parte  Postmaster-General  (1879),  10  Ch.  D.  596. 

[x)  See  Quiclc's  case  (1611).  9  Co.  Rep.  129  J;  HenUy's  case  (1878),  9  Ch.  D. 
469,  481,  James,  L.J. ;  N.  S.  W.  Commissioners  of  Taxation  v.  .Palmer,  (1907) 
A.  C.  179  ;  Atl.-Gen.  for  N.  S.  W.  v.  Curator  of  Intestates'  Estates,  (1907)  A.  C. 
519  ;  Anderson  v.  Egan  (1903),  3  Australia  C.  L.  R.  269,  273,  274. 

it/)  Re  Oriental  Bank  Corporation  (1885),  28  Ch.  D.  634  ;  Liquidator  of  Maritime 
Eanh  of  Canada  v.  Rtceiver- General  of  New  BrunswicTt,  (1892)  A.  C.  437. 

{£)  Re  West  London  Commercial  Bank  (1888),  38  Ch.  t>.  364. 
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c.  29. 


then  in  force,  its  prerogative  right  to  be  paid  Crown  debts  in 
full  in  priority  to  other  creditors  of  a  company  (a) . 

The  Prescription  Acts  and  Statutes  of  Limitation  {ante, 
p.  378)  do  not  affect  the  Crown  unless  there  are  express  words. 
The  same  principle  applies  with  reference  to  Acts  creating 
offences.  There  is  no  limitation  at  common  law  to  the  right  of 
the  Crown,  or  of  a  subject  in  the  name  of  the  Crown  to  prosecute 
for  treason,  felony,  or  misdemeanour. 

[In  Re  Cuckfield  Burial  Board  (1855),  24  L.  J.  Ch.  585, 
the  question  raised  was  whether  sect.  7  of  the  Lands  Clauses 
Consolidation  Act,  1845,  bound  the  Crown.  That  section 
enables  persons  having  a  limited  interest  in  land  as  tenants  for 
life  or  in  tail  to  sell  and  convey  lands  for  public  purposes. 
In  this  case  certain  lands,  which  were  required  for  a  burial- 
ground,  had  been  by  a  private  Act  settled  upon  the  ancestor  of 
the  tenant  in  tail,  with  an  express  enactment  that  the  entail 
was  not  to  be  barred,  and  with  an  ultimate  reservation  to  the 
Crown  upon  failure  of  issue  male.  It  was  objected  on  behalf 
of  the  Crown  that  this  section  of  the  Act  of  1845  did  not  enable 
the  tenant  in  tail  to  convey  away  this  ultimate  reversion  of  the 
Crown.  Komilly,  M.K.,  in  giving  judgment,  said:  "  The  Act 
is  very  general  in  its  wording;  it  certainly  includes  the  present 
tenant  in  tail,  and,  notwithstanding  the  statutory  disability  to 
bar  the  entail,  he  has  not  only  power  to  sell,  but  to  convey  and 
bar  his  heirs  in  tail  and  all  remaindermen  except  the  Crown, 
which  cannot  be  bound  by  any  Act  without  being' named.  He 
must  therefore  obtain  the  consent  of  the  Crown  before  he  can 
effectually  convey."] 

[By  the  Statute  of  Monopolies  (21  Jas.  1,  c.  3),  s.  6,  the 
Crown  is  permitted  to  grant  letters  patent  to  the  true  and  first 
inventor  of  a  new  manufacture,  reserving  to  him  the  sole  work- 
ing and  making  such  new  manufacture  for  fourteen  years  (6). 
In  Feather  v.  B.  (1865),  6  B.  &  S.  257,  it  was  decided  that  this 
statute,  and  any  grant  of  letters  patent  made  by  the  Crown  by 
virtue  of  it,  did  not  bind  the  Crown,  and  that  the  Crown  was 
entitled  itself  to  manufacture  the  new  invention  for  the  use  of 
the  nation,  notwithstanding  the  grant  of  the  letters  patent; 
and  ill  Dixon  v.  London  Small  Arms  Co.  (1876),  1  App.  Cas. 
632,  this  decision  was  affirmed  and  extended  to  the  case  of  any 
person  who,  as  agent  for  the  Crown,  manufactured  an  article  as 
to  the  manufacture  of  which  letters  patent  had  bean  granted  to 
some  other  person.]  By  the  Patents,  &c.  Act,  1907,  a  patent  has 
to  all  intents  the  like  effect  against  the  Crown  as  it  has  against 
a  subject,  but  any  government  department  may  use  any  in- 
vention on  terms  agreed,  or,  in  default  of  agreement,  settled  by 
the  Treasury  (s.  29). 


{a)  See  Re  Galvin  (1897),  1  Jr.  Eep.  520. 

(4)  See  the  Patents  and  Designs  Act,  1907  (7  Edw.  7,  c.  29),  s.  17. 
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"The  King  by  his  prerogative  may  sue  in  what  Court  he  Choice  of 
pleases,  and  of  this  prerogative  he  is  not  barred  by  Magna  Courts. 
Charta,  though  it  enacts  in  the  negative,  '  quod  communia 
placita  non  sequantur  curiam  nostrum  sed  teneantur  in  aliquo 
loco  certo,'  for  he  may  have  a  quare  impedit  in  the  King's 
Bench"  (c).  "It  being  part  of  the  prerogative  of  the  Crown 
that  the  Sovereign  is  entitled  to  be  an  actor  in  any  litigation 
affecting  the  rights  of  the  Crown,  and  to  determine  in  the 
Court  of  Exchequer  any  matter  in  which  the  Crown  is  inter- 
ested," it  was  held  in  Att.-Gen.  v.  Constable  (1879),  4  Ex.  D. 
172,  that,  "as  there  are  certainly  not  any  words  in  the  Judi- 
cature Acts  which  limit  the  right  of  the  Crown  in  respect  of 
the  decision  of  questions  Ejecting  the  revenue,"  the  above- 
mentioned  prerogative  right  was  not  affected  by  those  Acts  (d) . 
Acts  taking  away  the  right  to  certiorari  do  not,  as  a  rule, 
bind  the  Crown  (e) . 

The  prerogative  of  the  Crown  to  admit  appeals  from  the  AdmittiDg- 
colonies  is  not,  and  cannot  be,  limited  or  abolished  by  any  appeals, 
colonial  legislation  (/) ;  but,  so  far  as  relates  to  matters  within 
the  competence  of  a  colonial  legislature  (g),  the  prerogative 
may  be  cut  down  and  the  Crown  bound  by  apt  words  in  statutes, 
or  a  colonial  statute  may  be  so  framed  that  the  Crown's  pre- 
rogative to  grant  special  leave  to  appeal  may  be  inapplicable  to 
decisions  under  the  statute.  Thus,  Theberge  v.  LauS'y  (1876), 
2  App.  Cas.  102,  turned  on  a  Quebec  Act,  which  transferred  the 
decision  of  controverted  elections  from  the  Legislative  Assembly 
of  the  province  to  a  Court  of  Justice,  and  provided  that  the 
decision  of  the  Coart  should  be  final.  The  Judicial  Committee 
held  that  the  provision  did  not,  taken  by  itself,  destroy  the 
prerogative  of  the  Crown  to  allow  an  appeal;  but  having 
regard  to  the  special  nature  of  the  subject,  that  election  disputes 
did  not  relate  to  ordinary  civil  rights,  and  that  the  Act  created 
a  new  and  unknown  jurisdiction  so  as  to  vest  in  a  Court  of 
justice  the  peculiar  jurisdiction  of  the  Legislative  Assembly, 
for  these  reasons  came  to  the  conclusion  that  the  Legislature 
intended  to  make  the  decision  final  and  not  subject  to  review 
under  the  prerogative.  And  in  Moses  v.  Parker,  (1896)  A.  C. 
245,  the  Judicial  Committee  came  to  a  like  conclusion  against 
the  exercise  of  the  prerogative  to  admit  an  appeal  against  the 
decision  of  the  Supreme  Court  of  Tasmania,  referred  to  it  under 
the  special  provisions  of  a  Tasmanian  Act  of  1858  relating 
to  ungranted  Crown  lands  ;    and  held  that  the  form  of  the 

(c)  Magdalen  College  cote  (16)6).  11  Co.  Rep.  68  b. 

\d)  See  Att.-Gen.  v.  Barker  (1871),  L.  E.  7  Ex.  177  ;  Dixm  v.  Farrer  (1886), 
18  Q.  B.  D.  643. 

(«)  See  Short  and  Mellor,  Cr.  Pr.  (2nd  ed.),  16,  18,  42,  49. 

(  /)  Cushing  v.  Dupuy  (1880),  5  App.  Cas.  409,  417  ;  Wi  Matua'e  Will,  (1908) 
A.  C.  448. 

(g)  See  the  Commonwealth  of  Australia  Act,  1900  (63  &  64  Viot.  c.  12),  s.  9, 
articles  73,  74,  and  the  South  Africa  Act,  1909  (9  Edw.  7,  u.  9),  s.  106,  post, 
p.  441. 

C.  CO 
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statute  was  such  that  the  functions  of  the  colonial  Court  under 
it  were  not  ordinary  judicial  proceedings,  and  did  not  "  attract 
the  prerogative  of  the  Crown  to  grant  appeals."  But  in 
Harrington  v.  Minister  of  Lands,  (1899)  A.  C.  408,  the  Judi- 
cial Committee  held  that  an  appeal  to  the  Queen  in  Council 
was  not  harred  by  a  statute  of  New  South  Wales,  which  declared 
that  the  judgment  of  the  Supreme  Court  of  the  colony  was  to 
be  "  conclusive." 

The  prerogative  rights  of  the  Crown  extend  to  gold  and  silver 
in  all  lands,  and  in  Att.-Gen.  v.  Morgan,  (1891)  1  Ch.  432, 
it  was  held  that  the  Acts  1  Will.  &  Mary,  c.  30,  and  5  Will.  & 
Mary,  c.  6,  although  they  relax  the  prerogative  in  favour  of  the 
subject,  do  not  diminish  the  prerogative  as  to  mines  worked 
simply  as  gold  mines,  even  where  the  gold  is  mixed  with  base 
metal  (h) . 

[Although  the  Crown  may  not  be  prejudiced  by  the  operation 
of  a  statute  which  does  not  specially  name  the  Crown,  and 
although,  as  Alderson,  B.,  put  it  in  Att.-Oen.  v.  Donaldson 
(1842),  10  M.  &  W.  117,  124,  "it  is  inferred  prima  facie  that 
the  law,  made  by  the  Crown  with  the  assent  of  Lords  and 
Commons,  is  made  for  subjects  and  not  for  the  Crown,"  still,  if 
the  King  is  desirous  of  performing  some  act  in  his  natural- 
capacity  as  an  Englishman,  and  not  in  his  public  and  royal 
capacity,  it  is  a  general  rule  that  "the  King  may  take  the 
benefit  of  any  particular  Act,  although  he  be  not  especially 
named  in  it"  {i).  Thus,  in  7  Co.  Eep.  32,  the  question  was 
discussed  whether  the  King,  being  tenant  in  tail,  might  by  fine 
levied  bar  the  estate  tail  by  virtue  of  the  statute  De  Donis,  and 
it  was  there  stated  by  Lord  Coke,  who  was  then  Attorney- 
General,  that  the  King  could  bar  an  entail;  "for  as  he  claims 
in  respect  of  his  natural  capacity  as  heir  of  the  body  of  a  sub- 
ject, and  not  in  respect  of  his  public  and  royal  capacity,  it 
would  be  hard  that  the  King,  being  issue  in  tail  of  a  gift  made 
to  a  subject,  should  be  in  a  worse  condition  than  if  he  had  not 
been  King  "  (7c).] 

4.  [In  the  Magdalen  College  case  (1616),  11  Co.  Eep.  74  &, 
it  is  said  that  there  are  three  kinds  of  statutes  which  always 
bind  the  King  without  specially  naming  him(?). 


(A)  As  to  Crown  lands  and  royalties,  see  Att.-Gen.  for  Sritish  Columbia  v. 
Att.-Oen.  for  Canada  (1889),  14  App.  Cas.  295;  St.  Catherine's  Milling  Co.  v.  iJ, 
(1888),  14  App.  Cas.  46  ;  Att.-Gen.  for  Ontario  v.  Mercer  (1883),  8  App.  Cas.  767. 

(i)  1  BI.  Comm.  262. 

(i)  In  Duhe  of  Brunswick  y.  King  of  Hanover  (1S48),  2  H.  L.  C.  1 ;  6  Beav.  1, 
it  wag  suggested  that  a  foreign  Sovereign  could  be  sued  in  England  in  matters 
affecting  his  private  capacity,  although  as  a  king  he  was  exempt  from  British 
law.  See  Hall,  Int.  Law  (6th  ed.);  Calvo  (4th  ed.),  ss.  1460,  1461.  But 
this  doctrine  was  rejected  in  Mighell  v.  Sultan  of  Johore,  (1894)  1  Q.  B.  149 
(C.  A.). 

[l)  [Dr.  Wooddeson  (Vinerian  Lectures,  vol.  i.  p.  31)  says  with  regard  to  the 
kinds  of  statutes  which  are  mentioned  by  Coke  as  being  exceptions  to  the 
general  rule,  "  This  is  surely  opening  a  very  uncertain  latitude."] 


Digitized  by  Microsoft® 


Waiver  of  Exemptions.  387 

The  first  kind  is,  statutes  "  that  provide  necessary  and  profit-  ally  named 
able  remedy  for  the  maintenance  of  religion,  the  advancement  i^  tliem. 
of  learning,  and  the  relief  of  the  poor."    Under  this  head  Coke  (a)  Those  for 
classes  13  Eliz.  c.  10,  upon  the  construction   of   which    the  ofreli^on, 
question  in  the  Magdalen  Coll&ge  case  turns.     "God  forbid,"  learning,  and 
he  says,  "  that  by  any  construction  the  Queen,  who  made  the  ^"^  P°™'- 
Act  with  the  assent  of  the  Lords  and  Commons,  should  be 
exempted  out  of  this  Act  of  13  Eliz.,  which  provides  neces- 
sary and  profitable  remedy  for  the  maintenance  of  religion, 
the  advancement  of  good  literature,  and  the  relief  of  the  poor." 
"  It  is  to  be  known,"  he  adds,  "  that  the  law  never  presumes 
that  any  one  will  do  a  thing  either  against  religion  or  any 
religious  duty."      But  this  obligation  has  been  held  not    to 
include  the  payment  of  poor-rates  (m) .     Similarly,  it  was  laid 
down  in  the  Case  of  Ecclesiastical  Persons  (1601),  5  Co.  Rep. 
14,  that  "  all  statutes  which  are  made  to  suppress  wrong,  to 
take  away  fraud,  or  to  prevent  the  decay  of  religion,  shall 
bind  the  King,  although  he  be  not  named,  for  religion,  justice, 
and  truth  are  the  sure  supporters  of  the  crowns  and  diadems 
of  kings."    So,  also,  it  was  held  in  R.  v.  Archbishop  of  Armagh 
(1721),  1  Str.  516,  that  an  Irish  Act  (10  &  11  Chas.  1)  for  the 
■consolidation  of  endowed  rectories  and  vicarages,  as  being  an 
Act   for    the   advancement   of    religion,    bound    the    Crown, 
■although  it  was  not  named.] 

[The  second  kind  of  statutes  mentioned  in  the  Magdalen  (b)  Statutes 
College  case  as  binding  the  King  when  he  is  not  named  are  *?''  suppres- 
statutes  for  the  suppression  of  wrong  {n).  "  The  King,"  says  "°"°  wrong. 
Coke,  is  "  the  fountain  of  justice  and  common  right,  and  the 
King,  being  God's  lieutenant,  cannot  do  a  wrong,  Solum,  rex 
hoc  rum  potest  facere  quod  non  potest  injuste  agere  (o) .  And 
although  a  right  was  remediless,  yet  the  Act  which  provides 
a  necessary  and  profitable  remedy  for  the  preservation  of  it 
and  to  suppress  a  wrong  shall  bind  the  King."  In  support  of 
this  doctrine  he  cites  the  decision  in  Willion  v.  Berkley  (1560), 
Plowd.  246,  that  the  statute  De  Donis  oonditionalihus 
(13  Ed.  1,  c.  1)  bound  the  King.  "If  a  tenant  in  tail  before 
the  statute  De  Donis  had  alienated,  it  was  tortious,  but  no 
remedy  was  given  for  it  until  the  statute  De  Donis  was  made, 
and  Lord  Berkley's  case  was,  that  land  was  given  to  King 
Henry  VII.  and  to  the  heirs  male  of  his  body,  and  the  question 
was  whether  the  King  oould  aliene  or  not.  And  it  was 
adjudged  that  he  could  not  aliene,  but  that  he  was  restrained 
by  the  said  Act  for  three  reasons.  (1)  Because  such  alienation 
before  the  statute  was  wrongful,  although  such  wrong  Avanted 

{m)    Vide  ante,  p.  381. 

(n)  [In  Mayor,  ^c.  of  London  v.  Alt.-Gen.  (1848),  1  H.  L.  C.  440,  448,  the 
■question  -whether  "  a  statute  ■which  efiFeots  a  transfer  of  the  jurisdiction  from 
one  Court  to  anothtr,  or  the  extension  of  the  jurisdiction  of  a  Court,"  binds  the 
"Crown  -was  raised,  but  "was  not  decided.]      Vide  ante,  p.  385. 

(o)   Vide  Broom,  Const.  Law  ('ind  ed.),  724  ;  Legal  Maxims  (6th  ed.),  46. 
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remedy;  for  it  would  be  a  haxd  argument  to  grant  that  the 
statute  which  restrains  men  from  doing  wrong  and  ill  should 
permit  the  King  to  do  it.  (2)  Forasmuch  as  the  said  Act  is 
statutum  remediale,  and  provides  a  remedy  for  this  remediless 
wrong,  and  that  it  was  necessary  and  profitable  to  provide  such 
remedy,  it  was  adjudged  that  it  should  bind  the  King. 
(3)  Because  it  was  an  Act  of  preservation  of  the  possessions  of 
noblemen,  gentlemen,  and  others,  it  should  also  bind  the  King." 
Coke  also  (11  Co.  Rep.  72  6)  reports  a  resolution  of  the  Court 
of  King's  Bench  to  the  effect  that  the  statute  of  13  Edw.  1,  c.  5, 
against  tortious  usurpation,  being  an  Act  to  suppress  wrongs 
was  binding  upon  the  King.  He  also  says  (2  Co.  Inst.  681) 
that  it  was  held  in  Beaumont's  case  (1553),  32  Hen.  8,  c.  28 
(concerning  discontinuances,  passed  to  prevent  husbands  from 
alienating  during  coverture  the  lands  belonging  to  their  wives), 
bound  the  King,  although  he  was  not  named  in  it,  because  it 
was  made  to  suppress  a  wrong.  Plowden  says  (Comm.  236  b) 
that  the  Statute  of  Merton  (20  Hen.  3),  c.  5,  which  enacts  that 
usuries  shall  not  run  against  any  being  within  age,  binds  the 
King,  so  that  "  if  the  King  give  land  to  another  reserving  a  rent 
payable  at  a  feast  certain,  and  for  default  of  payment  that  he 
shall  double  the  rent  for  every  default,  and  afterwards  the 
grantor  dieth,  his  heir,  being  within  age,  he  shall  not  double 
the  rent  to  the  King"  (p).  "For,"  says  Plowden,  "although 
the  statute  is  general,  yet  the  King  is  bound  by  it,  because  it 
is  made  for  remedy  of  infants  and  for  the  public  good." 
Plowden  also  says  (Comm.  236  h)  (q)  that  "the  Statute  of 
Merton  (20  Hen.  3),  c.  10,  which  ordains  that  every  freeman 
which  oweth  suit  .  .  .  may  freely  make  his  attorney  to  do 
these  suits  for  him,  includes  the  King  in  the  general  words,, 
because  the  Act  is  made  for  the  ease  and  convenience  of  sub- 
jects." With  regard  to  31  Eliz.  c.  6,  s.  4,  which  enacts  that 
simoniacal  presentations  to  benefices  shall  be  void,  and  that 
"the  person  so  corruptly  taking  .  .  .  any  such  benefice  .  .  . 
shall  thereupon  and  from  thenceforth  be  adjudged  a  disabled 
person  in  law  to  have  or  enjoy  the  same  benefice,"  Coke  says 
(1  Inst.  120  a)  "that  the  Act,  being  made  for  suppression  of 
simony  and  such  corrupt  agreements,  so  binds  the  King  in  that 
case  as  he  cannot  present  him  that  the  law  hath  disabled." 
Again,  with  respect  to  27  Eliz.  c.  4,  which  enacts  that  "every 
conveyance  made  to  the  intent  and  of  purpose  to  defraud  and 
deceive  any  purchasers,  shall  be  deemed  only  against  such  pur- 
chaser to  be  utterly  void,"  he  says  (11  Co.  Eep.  74  a)  "that  if 
one  who  intends  to  sell  his  land  had  by  fraud  conveyed  it,  by 
deed  enrolled,  to  the  Queen  to  the  intent  to  deceive  the  pur- 

(p)  [In  2  Inst.  89,  Coke  mentions  this  as  an  alternative  explanation  of  this 
statute] 

(?)  [In  2  Inst.  99,  Coke  is  silent  as  to  whether  the  statute  binds  the  King  or 
not.] 
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chaser  ...  in  that  case  the  purchaser  sliall  enjoy  the  land 
against  the  Queen  by  the  statute  of  27  Eliz.  o.  4,  for,  although 
the  Queen  is  not  excepted,  yet  the  Act,  being  general  and 
made  to  suppress  fraud,  shall  bind  the  Queen."  Of  3  Edw.  1, 
c.  5,  which  enacts  that  none  shall  disturb  elections  under  pain 
of  great  forfeiture,  he  says  (2  Inst.  169)  "the  Act  is  penned 
in  the  name  of  the  King — viz.,  the  King  oommandeth,  and 
therefore  the  King  bindeth  himself  not  to  disturb  any  electors 
to  make  free  election"  (r).  Of  52  Hen.  3,  c.  22  (rep.),  which 
enacted  that  none  may  distrain  his  freeholders  to  answer  as  to 
their  freehold,  quia  hoc  nullus  facere  potest  sine  prceeepto 
Domini  Regis :  he  says  (2  Inst.  142)  "  This  Act  doth  bind  the 
King,  for  there  is  a  writ  directed  to  the  King's  bailiff  of  his 
manor  of  N.,  the  words  whereof  be  .  .  .  and  if  the  King's 
bailiff  doth  not  obey  this  writ,  the  tenant  shall  have  attach- 
ment against  him"  (s).  In  Crooke's  case  (1690),  1  Show.  208, 
the  question  was  whether  the  King  was  bound  by  22  Car.  2, 
c.  11,  by  which  it  was  enacted  that  "two  certain  parishes  in 
London  should  be  united  and  established  as  one  parish,  and 
that  the  first  presentation  should  be  made  by  the  patron 
of  that  living  whereof  the  endowment  was  of  the  greatest 
value.  The  King  was  the  patron  of  that  church  which  iwas 
of  least  value,  but  it  was  contended  that  by  his  preroga- 
tive he  had  a  right  to  present  first,  and  that  this  statute 
■did  not  bind  him,  as  he  was  not  expressly  named  ;  but  it 
was  held  otherwise,  and  the  presentation  by  the  'other 
patron  was  confirmed.  Again,  in  B.  v.  Tuchin  (1704), 
2  Ld.  Eaym.  1061,  14  St.  Tr.  1095,  the  question  was  whether 
14  Edw.  3,  stat.  1,  c.  6,  which  enacted  that  no  process  should 
be  annulled  or  discontinued  by  a  mistake  in  writing,  "  but 
as  soon  as  the  thing  is  perceived  by  the  challenge  of  the  party, 
it  shall  be  hastily  amended  in  due  form,"  extended  to  the 
Crown,  and  it  was  held  by  Powell,  J., "that  it  did  not,  "  because 
the  Crown  is  never  named  in  an  Act  of  Parliament  by  name 
of  party."  It  seems,  therefore,  that,  except  for  this  expres- 
sion, he  would  have  held  the  Crown  to  be  bound  by  this  Act. 
A  similar  point  was  discussed  in  R.  v.  Wright  (1834),  1 
A.  &  E.  434,  where  the  question  was  whether  11  Geo.  4  &  1 
Will.  4,  c.  70,  s.  8  (rep.),  which  enacted  "that  writs  of  error 
upon  any  judgment  given  by  any  of  the  said  Courts  [i.e.  King's 
Bench,  Common  Pleas,  and  Exchequer]  shall  hereafter  be  made 
returnable  only  before  the  judges  of  the  other  two  Courts  in  the 
Exchequer  Chamber,"  applied  to  judgments  upon  indictments, 
the  Crown  not  being  specially  named  in  the  Act.  As  the  point 
was  raised  by  the  Court  itself,  the  Crown  not  disputing  its 
liability,  only  one  side  was  heard,  and  no  considered  judgment 
was  given,  but  all  these  earlier  decisions  were  cited  in  argument 
and  apparently  acquiesced  in.    Again,  in  R.  v.  Ridge  (1817),  4 

(r)  See  also  i  Mod.  207.  (s)  See  also  Show.  209. 
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(c)  statutes 
that  tend  to 
perform  the 
will  of  a 
founder  or 
donor. 


Lord  Coke's 
proposition 
too  sweeping. 


Price,  50,  the  question  was  whether  certain  bills,  which  had  got 
into  the  hands  of  the  Crown,  but  which,  it  was  admitted  by  the 
Crown,  were  void  as  between  the  original  parties  as  being 
tainted  with  usury,  could  be  sued  upon  by  the  Crown  on  the 
ground  that  the  usury  laws,  which  did  not  specially  name  the 
Crown,  could  not  bind  it.  It  was  held  as  being  perfectly  clear 
that,  as  the  bills  would  have  been  void  in  the  hands  of  an 
ordinary  third  person,  their  vice  could  not  be  removed  by  the 
fact  that  the  third  person  in  this  case  was  the  Crown.  "  This  is 
too  monstrous  a  proposition,"  said  Garrow,  B.,  "for  serious 
consideration,  and  would  require  to  be  supported  by  undoubted 
authority."]  In  Baron  de  Bodev.  B.  (1849),  13  Q.  B.  378,  the 
question  was  raised  whether  a  writ  of  error  would  lie  to  the 
Exchequer  Chamber  in  a  case  in  which  the  Crown  was  the  real 
party.  The  Court  said  "It  was  argued  that  the  statute  by 
which  this  Court  is  constituted,  11  Geo.  4  &  1  Will.  4,  c.  70, 
s.  8,  did  not  bind  the  Crown,  or  affect  the  Queen's  right  to  have 
a  writ  of  error  brought  to  the  House  of  Lords.  We  think  the 
Crown  is  bound  by  that  statute.  The  rule  on  the  subject  is 
fully  explained  in  Att.-Gen.  v.  Allgood  (1743),  Parker,  1.  A 
difference  is  there  remarked  between  statutes  which  name  parties 
plaintiffs  or  defendants,  which  do  not  apply  in  words  to  the 
Crown,  and  statutes  which  use  words  sufficiently  large  to  in- 
clude the  Crown,  which  is  the  present  case." 

[The  third  kind  of  statute  mentioned  by  Coke  in  the 
Magdalen  College  case  (1616),  11  Co.  Eep.  74  h,  as  binding  the 
King  when  he  is  not  named,  are  statutes  which  tend  to  perform 
the  will  of  the  founder  or  donor.  "That  appears,"  he  says, 
"  in  Statute  Templar iorum  (17  Edw.  2,  stat.  2),  where  it  is 
said,  Ita  semper  quod  pia  et  celeberrima  voluntas  donatoris  in 
omnibus  teneatur  et  ^xpleatur,  et  perpetuo  sanctissime  per- 
severet."  He  cites,  in  support  of  this  proposition,  the  statute 
De  Donis  oonditionalibus  (13  Edw.  1,  c.  1),  "which,"  says  he, 
"is  notable  to  this  purpose,  for  there  it  appears  that  it  was 
necessary  and  profitable  that  the  will  of  the  donor  should  be 
observed,  the  words  of  which  Act  to  this  purpose  are,  Propter 
quod  Rex  Dominus,  perpendens  quod  necessarium  et  utile  est 
apponere  remedium-,  statuit,  quod  voluntas  donatoris  in  carta 
doni  sui  manifeste  expressa  d&  ccetero  observetur,  which  bound 
the  King,  as  is  adjudged  in  Lord  Berkley's  case  in  Plowden's 
Comm.,  where  (p.  247)  it  is  said,  that  men  ought  to  observe  the 
intent  or  will  of  other  men,  and  to  violate  it  is  ill."  It  does 
not  appear  that  this  doctrine  has  been  acted  upon  since  Coke's 
time,  so  that  it  is  difficult  to  say  what  view  the  Courts  would 
take  of  it  at  the  present  day.] 

[These  are  the  principal  cases  in  which  it  has  been  held  that 
the  Crown  is  bound  by  statutes  without  being  named  in  them. 
These  cases  are  scarcely  sufficient  in  number  or  variety  to  justify 
the  very  general  adoption  of  the  propositions  propounded  by 
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Coke  in  the  Magdalen  Collage,  case  (1616),  11  Co.  Rep.  74  h, 
with  regard  to  the  kind  of  statutes  by  which  the  Crown  is  bound 
without  being  named;  at  the  same  time  there  does  not  seem  to 
be  any  case  in  which  Coke's  propositions  are  either  denied  or 
overruled.]  And  in  Ex  parte  Postmaster-General  (1879),  10 
Ch.  D.  595,  Jessel,  M.R.,  said:  "  Tl^e  general  rule,  as  expressed 
in  Bacon's  Abridgment  [7th  ed .  at  p .  462],  is  that  '  where  an 
Act  of  Parliament  is  made  for  the  public  good,  the  advancement 
of  religion  and  justice,  and  to  prevent  injury  and  wrong,  the 
King  shall  be  bound  by  such  Act,  although  not  particularly 
named  therein.' " 

5.  [If  a  duty  is  thrown  directly  upon  the  Crown  by  statute,  Statutory- 
there  is  no  way  of  enforcing  the  performance  of  that  duty  if  it  ^^^^^  '"'■ 

.  *  D0S6Q  UTtOU 

is  left  unperformed  by  the  Crown.  If  a  subject  neglects  ito  the  Crown, 
perform  a  statutory  duty,  there  are  several  ways  in  which  he 
may  be  proceeded  against  {t),  but  no  proceedings  of  any  kind 
can  be  taken  either  against  the  Crown  itself  or  against  any 
servant  of  the  Crown  to  compel  the  performance  of  the  statu- 
tory duty  devolving  on  the  Crown.]  For  no  action  of  tort  can 
be  brought  against  the  Crown  upon  any  statute,  in  the  absence 
of  express  provisions,  in  consequence  of  the  maxim  that  the 
King  can  do  no  wrong  (m)  .  This  rule  had  in  Canada  the 
curious  result  that  persons  injured  on  State  railways  had  no 
remedy  (a;)  until  1881  {y).  This  immunity  continues  in  the 
United  Kingdom  {z),  but  in  many  colonies  has  been  qualified  or 
restricted  by  statute  (a) .  The  immunity  excludes  any  remedy 
by  mandamus.  [Thus,  in  H.  v.  Lords  of  the  Treasury  (1872), 
L.  E..  7  Q.  B.  387,  it  appeared  that  sect.  14  of  the  Exchequer  29  &  30  Vict, 
and  Audit  Act,  1866,  enacted  that  where  any  sum  of  o-  39- 
money  had  been  granted  to  Her  Majesty  to  defray  expenses 
for  anj'  specified  public  service,  it  should  be  lawful  for  Her 
Majesty  to  authorise  and  require  the  Treasury  to  issue, 
out  of  the  credits  granted  to  them,  the  sums  that  may  be 
required  to  defray  such  expenses.  By  the  Annual  Appro- 
priation Acts  prior  to  1889  a  certain  sum  was  applied  to 
defray  the  charges    for    prosecutions  at    assizes  and    quarter 

[f)    Vtde  ante,  pp.  223  et  seq. 

(w)  See  Chitty,  Prerogatives  of  the  Crown,  pp.  340 — 348 ;  Broom,  Const. 
Law  (2nd  ed.),  p.  727. 

(»)  B.  V.  M'Zeod  {1883),  8  Canada,  1 ;  cf.  R.  v.  MaeFarlme  (1882),  7  Canada, 
216. 

(!/)  44  Vict.  c.  25  (Canada).     See  Rev.  Stat.  Canada,  ed.  1906. 

(2)  But  see  the  Workmen's  Compensation  Act,  1906  (6  Edw.  7,  c.  58),  8.  9, 
which  applies  the  Act  to  workmen  employed  by  or  under  the  Crown  and  persons 
in  the  private  service  of  the  Crown  (Royal  Household),  but  not  to  persons  in 
naval  or  military  service  of  the  Crown. 

(a)  AU.-6en.  for  Straits  Settlements  v.  Wemyss  (1888),  13  App.  Cas.  192  ;  ef. 
the  Claims  against  the  Commonwealth  Act,  1902  (No.  21  of  1902) ;  see  Bond  v. 
Commonwealth  (1903),  1  Australia  C.  L.  R.  13,  23,  Griffith,  C.J.  The  anomalous 
nature  of  this  remedy  against  the  Crown,  and  the  inconvenience  of  reference  to 
England  for  leave  to  pursue  it  has  led  to  legislation  in  colonies  providing  another 
remedy.  See  the  Claims  against  Government  and  Crown  Suits  Acts,  1897  and 
1904  (N.  S.  W.). 
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sessions.  The  charges  for  certain  prosecutions  having  b&en 
taxed  in  the  ordinary  way,  the  Lords  of  the  Treasury  refused 
to  pay  certain  items,  whereupon  a  writ  of  mandamus  was  moved 
for  to  compel  them  to  do  so,  on  the  ground  that  it  was  a  duty 
thrown  upon  them  by  statute.  But  the  writ  was  refused. 
"When,"  said  Cockburn,  C.J.,  "a  duty  has  to  be  performed 
(if  I  may  use  the  expression)  by  the  Crown,  this  Court  cannot 
claim,  even  in  appearance,  to  have  any  power  to  command  the 
Crown.  In  like  manner,  when  parties  are  acting  as  servants 
of  the  Crown,  and  are  amenable  to  the  Crown,  whose  ssrvants 
they  are,  they  are  not  amenable  to  this  Court  in  the  exercise 
of  its  prerogative  jurisdiction"  (6).]  This  subject  was  fully 
discussed  in  E.  v.  Secretary  of  State  for  War,  (1891)  2  Q.  B. 
332,  where  it  was  pointed  out  that  any  obligation  imposed  on 
a  servant  of  the  Crown  by  statute  or  royal  command  is  not 
enforceable  by  mandamus  unless  the  statute  makes  it  clear  that 
the  duty  or  trust  imposed  is  not  as  between  the  Crown  and  its 
agent,  but  as  between  the  agent  and  the  subjects  (c) .  This 
rule  of  non-liability  does  not  apply  to  cases  where  particular 
departments  or  officers  of  State  have  under  statute  duties  of  a 
ministerial  character,  or  g'Mas?- judicial  character  (d). 

(b)  See  cases  collected  in  Short  and  Mellor,  Crown  Practice  (2nd  ed.),  202 — 
204  ;  Robertson,  Civil  Proceedings  by  and  against  Crown  (1908),  u.  iii.  pp.  Ill 
H  seq. 

(c)  See  also  Kinloch  v.  Sec.  of  Slate  for  India  (1882),  7  App   Cas.  619. 

(d)  Where  a  statutory  duty  is  cast  on  a  department  of  State  to  determine  the 
proportions  in  which  a  pension  is  payable  oat  of  local  or  State  funds,  a 
mandamus  to  determine  such  proportion  will  lie:  S.  v.  Treaxnri/,  (1909)  2  K.  B. 

■    183,191;   and  seea«<«,  pp.  16,  226. 
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{The  territorial  effect  of  British  statutes  may  be  conveniently 
discussed  under  the  following  heads:  — 

(1)  Upon  British  subjects  and  their  property,  real  and 
personal,  whether  they  reside  within  or  without  the 
King's  dominions; 

Upon  land  in  that  part  of  the  United  Kingdom  to 
which  the  statute  applies,  whether  the  persons  in- 
terested in  the  land  are  or  are  not  there  domiciled; 

On  the  persons  of  foreigners; 

On  the  property  of  foreigners  out  of  British  juris- 
diction; 

In  parts  of  the  British  Islands  other  than  England;] 
and 

In  the  Colonies  and  India  (a) . 

1.  [The  general  rule  as  to  the  effect  of  a  British   .let  of  British 
Parliament  upon  a  British  subject  was  stated  by  Sir  T.  Wilde  statutes  may 
arguendo  in  the  Sussex  Pe&rage  Claim  (1844),  11  CI.  &  F.  s^^'^eot^^i, 

(a)  As  to  effect  of  colonial  legislation,  see  post,  ch.  ix. 


(2) 

(3) 
(4) 

(5) 

(6) 
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realm. 


12  Geo.  3, 
V.  11. 


in  or  without  95  (&)  to  be  that  "  the  British  Parliament  possesses  the  power 
to  impose  restrictions  and  disabiiities  and  incapacities  upon 
any  British  subject,  which  shall  operate  upon  him  anywhere." 
This  general  rule  was  accepted  by  the  House  of  Lords,  and  it 
was  held  by  them  on  this  ground  that  the  Eoyal  Marriages  Act, 
1772,  which  enacts  in  sect.  1,  that  "  no  descendant  of  the  body 
of  George  II .  shall  be  capable  of  contracting  matrimony  with- 
out the  previous  consent  of  His  Majesty  .  .  .  and  that  every 
marriage  of  any  such  descendant  without  such  consent  first 
had  and  obtained  shall  be  null  and  void,"  operated  to  render 
void  a  marriage  contracted  by  a  descendant  of  George  II.  in 
Rome.  It  had  been  argued  on  behalf  of  the  claimant  of  the 
peerage  that  this  Act  only  applied  to  marriages  contracted  in 
England;  but  the  judges  who  were  consulted  gave  it  as  their 
opinion  (at  p .  144)  that  the  intention  of  the  Act  was  clearly  to 
create  "an  incapacity  attaching  itseK  to  the  person  pf  A.  B. 
[i.e.  the  Duke  of  Sussex],  which  he  carried  with  him  wherever 
he  went,  for,"  they  added,  "  it  is  clear  that  an  Act  of  the  Legis- 
lature will  bind  the  subjects  of  this  realm,  both  within  the 
kingdom  and  without,  if  such  is  its  intention."  But  whether 
any  particular  Act  of  Parliament  purports  to  bind  British  sub- 
jects abroad  will  always  depend  upon  the  intention  of  the 
Legislature,  which  must  be  gathered  from  the  language  of  the 
Act  in  question;  there  is  no  presumption  either  one  way  or  the 
other],  although  from  time  to  time  judges  utter  dicta  express- 
ing a  prepossession  for  or  against  the  presumption  that  Parlia- 
ment intends  to  legislate  for  British  subjects  wherever 
found  (c).  "Service  out  of  the  jurisdiction  is  an  interference 
with  the  ordinary  course  of  the  law,  for  generally  Courts  exer- 
cise jurisdiction  only  over  persons  who  are  within  the  terri- 
torial limits  of  their  jurisdiction.  If  an  Act  of  Parliament 
gives  them  jurisdiction  over  British  subjects  wherever  they  may 
be,  such  jurisdiction  is  valid  (<Z);  but,  apart  from  statutes,  a 
Court  has  no  power  to  exercise  jurisdiction  over  any  one  beyond 
its  limits"  (e). 

With  respect  to  statutes  creating  crimes  the  rule  has  been 
thus  stated:  "  All  crime  is  local  (/).  The  jurisdiction  over  the 
crime  belongs  to  the  country  where  the  crime  is  committed, 

(b)  Reported  also  in  6  St.  Tr.  (N.  S.)  79. 

(«)  See  Rosseter  v.  Cahlmann  (1853),  22  L.  J.  Ex.  129,  per  Pollock,  C.B. 

{d)  In  R.  V.  Earl  liusseU,  (1901)  A.  C.  446,  it  was  held  that  the  higamy 
section  (57)  ct  the  Offences  against  the  Person  Act,  1861  (24  &  25  Vict.  t;.  100), 
extended  to  cases  of  a  bigamous  marriage  contracted  by  a  British  subject  outside 
the  King's  dominions:  see  per  Halsbury,  Lord  High  Steward,  at  p.  448  ;  and 
in  Re  Wilton,  (1900)  2  Oh.  481,  the  provisions  of  Lord  Lyndhiirst's  Act  (5  &  6 
Will.  4,  c.  54)  were  held  to  apply  to  a  marriage  abroad  between  British  subjects 
of  the  JewiBh  race  domiciled  in  England. 

(e)  Re  BusfieU  (1886),  32  Ch.  D.  131,  Cotton,  L.J. 

(/)  This  statement  must  be  read  subject  to  the  right  of  a  State  to  treat  as 
ofienoes  against  its  law  acts  initiated  outside,  but  taking  efiect  within,  its  terri- 
tory :  see  1  Eussell  on  Crimes  (7th  ed.),52;  Wharton,  Conflict  of  Laws  (2iid 
ed.),  B.  823  ;  J.  B.  Moore,  Digest  of  International  Law,  vol.  ii.  p.  243,  s.  202. 
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and,  except  over  her  own  subjects,  Her  Majesty  and  the 
Imperial  Legislature  have  no  power  whatever  "  {g) .  This  state- 
ment is,  however,  subject  to  certain  exceptions — e.g.  piracy  jure 
gentium  (h),  and  cases  within  the  Foreign  Jurisdiction  Acts  (i) . 
But  no  independent  foreign  State  recognises  the  liability  of  its 
subjects  to  punishment  in  a  foreign  State  for  offences  com- 
mitted within  the  borders  of  the  State  to  which  the  offender 
belongs  (fc),  except  in  those  cases  where  an  Act  initiated  in 
one  country  is  intended  to  take  effect  and  does  take  effect  in 
another  (Z).  In  the  Explosives  Act,  1883,  Parliament  was  46  &  47  Viot. 
careful  to  exclude  aliens  from  the  extra-territorial  operation  "•  3. 
of  the  statute  (to)  . 

["When  we  speak  of  the  right  of  a  State  to  bind  its  own  British  statute 

native  subjects  everywhere,  we  speak  only  of  its  claim  and  does  not  bmd 
p  ■  ,1  1         ,1  ,  -,1  ■      •,     real  property 

exercise  oi  sovereignty  over  them  when  they  return  withm  its  of  British 

own  territorial  jurisdiction,  and  not  of  its  right  to  compel  or  subject  which 
require  obedience  to  such  laws  on  the  part  of  the  other  nations  ^^'*g  "* 
within  their  own  territorial  sovereignty.      On  the  contrary,  dominions, 
every  nation  has  an  exclusive  right  to  regulate  persons  and 
things  within  its  own  territory,  according  to  its  own  sovereign 
will  and  policy  "  (w).]    All  the  authorities  in  England  and  the 
United  States  recognise  in  its  fullest  import  the  principle  that 
real  estate  or  immovable  property  is  exclusively  subject  to  the 
laws  of  the  Government  within  whose  territory  it  is  situate  (o). 
["  So  firmly  is  this  principle  established,  that  in  cases  of  bank- 
ruptcy the  real  estate  of  the  bankrupt  situate  in  foreign  coun- 
tries is  universally  admitted  not  to  pass    under    the   assign- 
ment "  (p).]    This  rule  does  not,  however,  apply  as  between  the 
United  Kingdom  and  the  rest  of  the  King's  dominions  (q), 

(g)  Maeleod^.  Att.-Gen.  of  N.  S.  W.,  (1891)  A.  C.  458,  Halshury,  L.C. ;  and 
see  Tie  The  Bigamy  Laws  of  Canada  (1897),  27  Canada,  46i. 

(A)  See  Att.-Gen.  for  Hong  Kong  v.  Ewok  a  Sing  (1873),  L.  R.  5  P.  C.  173. 

(i)  As  to  legielation  for  countries  in  which  the  Crown  has  foreign  jurisdiction, 
see  Secretary  of  State  v.  Charlesivorth,  (1901)  A.  C.  373  ;  Jenkyns,  British  Rule 
and  Jurisdiction  beyond  the  Seas. 

[k)  The  Larceny  Act,  1896  (59  &  60  Vict.  c.  52),  is  drawn  so  as  to  punish 
possession  in  the  United  Kingdom  of  property  stolen,  &c.  abroad,  thus  avoiding 
the  conflict  with  international  Tiews  which  would  have  been  involved  by  punish- 
ing here  theft  by  foreigners  abroad. 

(I)  See  1  Russ.  Cr.  (7th  ed.),  56,  and  Savarkar's  ease  (1910),  26  T.  L.  E.  512, 
561  ;  2  K.  B.  1056. 

(m)  See  E.  v.  Jameson,  (1896)  2  Q.  B.  425,  as  to  the  Foreign  Enlistment  Act, 
1870  (33  &  34  Vict.  o.  90).  The  Territorial  Waters  Act,  1878  (41  &  42  Viot. 
c.  73),  is  based  on  a  claim  of  territorial  jurisdiction  over  the  waters  referred  to 
in  the  Act. 

(«)  Story,  Conflict  of  Laws  (8th  ed.),  s.  22  ;  Sirdar  Gurdyal  Singh  v.  Eajah  of 
Faridkote,  (1894)  A.  0.  670 ;  Sadische  Anibn  iind  Soda  Fabrik  v.  Basle  Chemical 
Works,  (1898)  A.  C.  200. 

(o)  Story,  I.e.  s.  428  ;  Companhia  de  Mofambique  v.  British  S.  Africa  Co.,  (1893) 
A.  C.  602  ;  Dicey,  Conflict  of  Laws  (2nd  ed.),  500.  This  rule  does  not  preclude 
British  Courts  from  acting  in  personam  in  cases  arising  out  of  contracts  relating 
to  land  abroad :  British  South  Africa  Co.  v.  Be  Beers  Consolidated  Mines,  Limited, 
(1910)  1  Ch.  354  ;  2  Ch.  502  (C.  A.). 

[p)  Story,  I.e.  s.  428. 

\q)  See  Williams  v.  Bavies,  (1891)  A.  C.  460  ;  post,  p.  418. 
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inasmuch  as  the  British  Parliament  is  constitutionally  com- 
petent to  legislate  for  the  whole.  It  has  more  than  once  been 
contended  in  Canada  that  the  British  North  America  Act, 
1867,  amounted  to  an  abdication  by  the  Imperial  Parliament  of 
all  legislative  authority  in  Canada  in  respect  of  the  matters  dealt 
with  by  that  Act.  This  contention  appears  to  have  been  based 
on  reasoning  founded  on  the  Constitution  of  the  United  States, 
and  has  been  rejected  by  the  Canadian  Courts.  Thus,  in  1879  it 
was  contended. that  the  Imperial  Medical  Acts  of  1858  and  1868 
were  overridden  by  the  British  North  America  Act,  1867,  and 
by  an  Ontario  Act  of  1874  passed  in  exercise  of  the  legislative 
authority  given  by  the  Act  of  1867.  But  it  was  held  that  the 
Imperial  Act  of  1858  overrode  the  colonial  Act,  and  was  not 
impliedly  repealed  by  the  Act  of  1867  (r). 

[With  regard  to  personal  property,  the  maxim  of  law  is 
Mobilia  sequuntur  .personam.  "  The  right  and  disposition  of 
movables  is  to  be  governed  by  the  law  of  the  domicile  of  the 
owner,  and  not  by  the  law  of  their  local  situation"  (s).  Con- 
sequently a  British  statute  binds  the  personal  property  of  a 
domiciled  British  subject  wherever  situate.  "  Personal  pro- 
perty," said  Lord  Loughborough  in  Sill  v.  Worswick  (1791),  1 
H.  Bl.  690,  "has  no  visible  locality,  but  is  subject  to  that  law 
which  governs  the  person  of  the  owner.  With  regard  to  the 
disposition  of  it,  it  follows  the  law  of  the  person.  The  owner 
in  any  country  may  dispose  of  his  personal  property.  If  he 
dies,  it  is  not  the  law  of  the  country  in  which  the  property  is, 
but  the  law  of  the  country  of  which  he  is  a  subject,  that  will 
regulate  the  succession.  And  .  .  if  a  bankrupt  [in  England] 
happens  to  have  property  which  lies  out  of  the  jurisdiction  of 
the  law  of  England,  if  the  country  in  which  it  lies  proceeds 
according  to  the  principles  of  well-regulated  justice,  there  is 
no  doubt  but  that  it  will  give  effect  to  the  title  of  the 
assignees."]  In  Colquhoun  v.  Brooks  (1889),  15  App.  Cas. 
493,  the  House  of  Lords  was  prepared  to  hold  that  personal 
property  in  a  colony  belonging  ,to  a  person  domiciled  in 
England  could  be  made  subject  to  the  British  Income  Tax 
Acts  (t).  Personal  property  physically  situate  in  England,  but 
belonging  to  a  person  domiciled  abroad  is  subject  to  estate  duty 
under  the  Finance  Act,  1894  (m). 

2.  [In  Freke  v.  Lord  Carbery  (1873),  L.  E.  16  Eq.  466  {x), 

(/■)  M.  V.  College  of  Phyncians  and  Surgeons  (1879),  44  TJpp.  Can.  Q.  B.  564.  As 
to  the  power  under  this  Act  of  punishing  in  Canada  offences  not  committed 
there,  see  Re  The  Bigamy  Laws  of  Canada  (1897),  27  Canada,  461. 

(s)  Story,  lib.  eit.  s.  376  ;  Wmans  v.  R.,  (1910)  A.  C.  27,  32  ;  Dicey,  Conflict 
of  Laws  (2nd  ed.),  311. 

(<)  See  also  Colquhoun  v.  Heddon  (1890),  25  Q.  B.  D.  129  ;  and  ride  post, 
p.  400, 

(m)   Winans  v.  R.,  ubi  supra. 

{x)  Cf.  Duncan  V.  Lawson  (18S9),  41  Ch.  D.  398;  Pepin  v.  Bruyire,  (1900)  2 
Ch.  504  ;  (1902)  1  Ch.  24  (C.  A  )  ;  Re  Moyles,  Row  v.  Jagg,  (1910)  2  Ch.  333, 
Eady,  J.  ;   Canterbury  Curporation  v.  Wyburn,  (1895)  A.  C.  89,  96. 
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Lord  Selborne  said  that  "  the  territory  and  soil  of  England  .  .  . 
is  governed  by  all  statutes  which  are  in  force  in  England,"  and 
it  makes  no  difference  whether  the  owner  of  the  soil  be  domi- 
ciled in  England  or  elsewhere,  nor  whether  the  interest  in  the 
land  is  a  chattel  interest  or  a  freehold  interest  («/)..  In  Doe  d. 
Birtwhistle  v.  Vardill  (1840),  7  CI.  &  F.  895,  the  question  was 
whether  a  child,  born  of  domiciled  Scotch  parents  who  did 
not  marry  until  after  the  child's  birth,  could  inherit  land  in 
England.  By  the  law  of  Scotland  the  child  was  legitimate, 
but  by  the  Statute  of  Merton  (20  Hen.  3),  c.  9,  "all  the  earls 
and  barons  with  one  voice  answered  that  they  would  not  change 
the  laws  of  the  realm,  which  hitherto  have  been  used  and 
approved,"  viz.,  that  children  not  born  in  wedlock  could  not 
inherit  land .  Owing  to  this  declaration  of  the  law,  it  was  held 
that  the  child  could  not  take  lands  in  England  as  the  heir  of 
his  father.]  In  the  case  of  personal  estate  the  child  would 
have  been  entitled  as  next  of  kin  under  the  Statute  of  Distri- 
butions (z).  [In  Curtis  v.  Hutton  (1808),  14  Ves.  537,  it  was 
held  that,  although  the  Mortmain  Act  (9  Geo.  2,  c.  36,  rep.) 
did  not  extend  to  Scotland,  still  that  land  in  England  could  no 
more  be  devised  for  the  benefit  of  a  Scotch  charity  than  of  an 
English  charity.  "  The  subject  of  the  Statute  of  Mortmain," 
said  the  Court,  "is  real  estate  in  England,  and  the  owners  of 
such  property  are  disabled  by  the  statute  from  disposing  of  it  to 
any  charitable  use  except  in  a  particular  way.  It  would  be 
somewhat  incongruous  to  refuse  to  permit  such  a  disposition  for 
the  most  laudable  charitable  institution  in  England,  but  if  the 
party  chose  to  carry  his  benevolent  intention  beyond  England, 
to  permit  him  to  do  so."  In  Freke  v.  Lord  Carbery  (1873), 
L.  E.  16  Eq.  463,  it  was  argued  that  a  leasehold  property 
situate  in  London  was  not  subject  to  the  limitations  of  the 
Accumulations  Act,  1798  (a),  if  the  testator  was  domiciled  in  39&40Geo.3, 
Ireland.  "This  leasehold  property,"  said  Lord  Selborne  o- 98. 
(p.  466),  "  is  part  of  the  territory  and  soil  of  England,  and  the 
fact  that  the  testator  has  a  chattel  interest,  and  not  a  "freehold 
interest,  in  it  makes  it  in  no  way  whatever  less  so."  The  maxim 
Mobilia  sequuntur  personam  is  inapplicable  to  a  bequest  of  an 
interest  in  land,  because  "land,  whether  held  for  a  chattel  or 
freehold  interest,  is  in  nature,  as  a  matter  of  fact,  immovable 
and  not  movable  "  (6).]  Real  property  is  in  all  cases  governed 
by  the  lex  rei  sitae,  and  English  Courts  have  no  jurisdiction  to 

(y)  This  principle  applies  even  when  land  is  held  in  England  by  a  foreign 
Sovereign  or  diplomatist.  Royal  and  diplomatic  privileges  do  not  extend  to 
real  property,  except  as  to  exemption  from  levy  of  rates  and  taxes  on  suuh 
persons  in  respeet  thereof. 

[z)  Se  Goodman's  Trusts  (1881),  17  Ch.  D.  290;  Dicey,  Conflict  of  Laws 
(2ud  ed  ),  47B. 

(a)  Usually  known  as  the  TheUusson  Act. 

(*)  See  Dmican  v.  Lawson  (1889),  41  Ch.D.  398. 
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adjudicate  with  reference  to  land  out  of  England  (c),  nor  wiU 
they  recognise  any  foreign  adjudication  as  to  land  in  England. 
In  Inland  Revenue  Commissioners  v.  Maple  d  Co.,  Paris, 
Ltd.,  (1908)  A.  C.  22(d),  the  House  of  Lords  held  that  the 
54  &  55  Vict,   term  conveyance  on  sale  in  the  Stamp  Act,  1891,  applied  to  a 
"■  French  deed  of  apport  executed  in  France,  transferring  pro- 

perty from  one  English  company  to  another  English  company 
in  consideration  of  shares  in  the  transferee  company  to  be  issued 
and  delivered  in  England  to  the  transferor  company.  The 
ratio  decidendi  was  that  the  deed  related  to  a  matter  or  thing  to 
be  done  in  the  United-  Kingdom  (d). 

The  application  of  this  rule  is  most  frequently  discussed  with 
reference  to  claims  by  the  revenue  authorities. 

"  An  Act  of  the  Imperial  Parliament  never  imposes  duties  on 
or  in  respect  of  immovable  property  which  is  not  situate  in  the 
United  Kingdom"  (e),  but  occasionally  imposes  such  duties  on 
the  proceeds  of  the  sale  of  immovables  outside  the  United 
Kingdom  if  transmitted  to  the  United  Kingdom  (/) . 
Death  duties.  [In  Thomson  v.  Advocate-General  (1842),  12  CI.  &  F.  1,  a 
question  was  raised  as  to  the  effect  of  schedule  3  of  the  Legacy 
^^1^!°'  ^'  ^^^J  -^^^^  1815,  on  personalty  locally  situate  in  Scotland  and 
passing  under  the  will  of  a  British  subject  who  died  domiciled 
in  British  Guiana.  The  statute  enacts  that  "  every  legacy 
given  bj-  any  will  of  any  person  "  shall  be  subject  to  legacy 
duty,  and  it  was  held  that  the  words  "any  person"  referred 
only  to  such  persons  as  were  at  their  death  domiciled  in  England. 
"It  is  admitted,"  said  the  consulted  judges  (p.  17),  "in  all 
the  decided  cases,  that  the  very  general  words  of  the  statute, 
'  every  legacy  given  by  any  will  of  any  person,'  must  of  neces- 
sity receive  some  limitation,  and  ...  we  think  such  necessary 
limitation  is  that  the  statute  does  not  extend  to  the  will  of  any 
person  who  at  the  time  of  his  death  was  domiciled  out  of  Great 
Britain,  whether  the  assets  are  locally  situate  in  England  or 
not."]    This  view  was  adopted  by  the  House  of  Lords  (g). 

In  Wallace  v.  Att.-Gen.  (1865),  1  Ch.  App.  1,  the  question 
was  raised  whether  the  decision  in  Thomson's  case  applied  to 
succession  duty  claimed  on  personal  property  in  England  con- 
sisting of  a  sum  of  Consols  owned  by  a  person  domiciled  in 
16  &  17  Vict.  France.  Section  2  of  the  Succession  Duty  Act,  1853,  enacts 
that  "  every  disposition  of  property  by  reason  whereof  any 
person  becomes  beneficially  entitled  to  any  property  .  .  .  shall 
bo  deemed  to  have  conferred  upon  the  person   so   entitled  a 

(c)  CompanJlia  de  Mogmniique  v.  British  South  Africa  Co.,  (1893)  A.  C.  602. 

(d)  Reversing  S.  C,  (1906)  1  K.  B.  591,  on  the  ground  that  the  deed  related 
to  the  capital  of  the  new  English  company,  -which  -was  situate  in  England,  if 
any-where. 

(e)  Dicey,  Conflict  of  Laws  (2nd  ed.),  749.  As  to  the  power  to  impose  by 
imperial  legislation  duties  of  customs  in  colonies,  nee  post,  p.  430. 

(/)  Hid. 

[g)  See  Harding  v.  Queensland  Commimon-rs  of  Stamps,  (1898)  A.  G.  769,  773. 
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suooession,"  3,8  to  which  he  shall  be  liable  to  pay  duty.  "I 
think,"  said  Lord  Cranworth,  "that  in  order  to  be  brought 
within  this  section  the  legatee  must  be  a  person  who  becomes 
entitled  by  virtue  of  the  laws  of  this  country."  "  The  sound- 
ness of  this  principle  of  construction  has  never  been  impugned, 
nor  has  the  British  Legislature  thought  fit  to  put  any  different 
limitation  upon  the  terms  on  which  legacy  duty  and  succession 
duty  are  imposed  "  (h).  These  decisions  have  established  a  rule 
of  construction  that  expressions  relating  to  succession  duty  do 
not  apply  to  movable  property  (other  than  chattels  real)  belong- 
ing to  persons  of  foreign  domicile,  unless  a  clear  intention  is 
shown  to  tax  by  reference  to  the  situation  of  property  and  not 
by  the  domicile  of  its  owner  (i). 

In  Wallace  v.  Att.-Gen.  it  was  admitted  that  leaseholds 
forming  part  of  a  succession  were  not  exempt  from  duty  {loc. 
cit.,  p.  2),  for  leaseholds  are  by  the  Act  included  in  the  defini- 
tion of  real  property. 

The  rules  as  to  the  statutes  imposing  legacy  and  succession  Estate  duty, 
duty  apply  also  to  the  estate  duty  imposed  by  the  Finance  57  &  53  Viot. 
Act,  1894"(A;),  so  far  as  concerns  movable  property  situate  out-  c.  30. 
side  the  United  Kingdom  (I)  on  which  legacy  and  succession 
duty  would  have  been  chargeable  or  not  chargeable  on  grounds 
other  than  those  of  relationship  of  the  legatee  or  successor  to  the 
de  cujus.  In  Att.-Oen.  v.  Jewish  Colonisation  Association, 
(1901)  1  K.  B.  123  (m),  a  foreigner  domiciled  in  Austria  had 
made  a  disposition  of  property  by  deed  to  a  company  registered 
under  English  la,w  for  certain  philanthropic  objects.  When  the 
disposer  died  most  of  the  securities  disposed  of  were  abroad.  It 
was  held  that  the  doctrine  Mobilia  sequuntur  personam  did  not 
apply  so  as  to  create  any  presumption  as  to  its  locality,  because 
he  bad  parted  with  the  legal  estate  in  his  lifetime  and  his 
beneficial  interest  ceased  on  his  death:  and  Collins,  L.J.,  said 
(p.  136):  "  Whether,  therefore,  the  test  be  that  the  appellants 
become  entitled  to  the  succession  by  virtue  of  English  law,  as 
stated  hj  Lord  Cranworth  in  Wallace  v.  Att.-Oen.  (w),  or  that 
the  intention  that  the  property  is  to  be  brought  under  the 
protection  of  the  English  law,  must  be  gathered  from  all  the 
circumstances,  or,  what  is  probably  only  another  way  of  arriv- 
ing at  the  same  result,  that  the  property  in  question  must  have 
an  English  character  (as  Lord  Westbury  called  it  in  Att.-Gen. 
v.  Campbell  (o))  stamped  upon  it,  I  think  the  succession  has 
fallen  within  the  Act." 

(A)  Barding  v.  Queensland  Commissioners  of  Stamps,  (1898)  A.  C.  769,  774, 
Lord  Hobhou^e. 

(i)  lb.  ;  and  rf.  In  re  Smyth.  (1898)  1  Ch.  89. 

(A)  See  sect.  2,  sub-sect.  2  ;  Att.-Gen.  v.  Jewish  Colonisation  Association, 
(1900)  2  Q.  B.  556  ;  (1901)  1  Q.  B.  123  (C.  A.). 

(T)  Sep  Dicey,  Conflict  of  Laws  (2nd  ed.),  760. 

(m)  Affirming  S.  C,  (1900)  2  Q.  B.  .556,  where  many  authorities  are  cited. 

in)  1  Ch.  App.  1,  ante,  p.  398. 

(o)  L.  E.  5  H.  L.  524. 
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Probate  duty.  The  law  as  to  probate  duty  is  different  from  that  as  to  succes- 
sion, probate  duty  being  (by  65  Geo.  3,  c.  184,  s.  37,  and 
schedule,  Part  III.)  payable  upon  "the  estate  and  effects  "  of 
the  testator.  The  statute  does  not  refer  either  to  the  person  of 
the  testator  or  his  domicile;  consequently,  if  the  estate  and 
effects  arc  in  foreign  lands,  probate  duty  is  not  payable  upon 
them,  though  the  testator  may  be  domiciled  in  England  (p); 
but  if  they  are  situate  within  the  United  Kingdom  at  the  date- 
of  death,  probate  duty  or  the  substituted  estate  duty  is  payable 
on  this,  even  if  the  testator  is  domiciled  abroad  [q) . 

In  Blackwood  v.  R.  (1883),  8  App.  Cas.  82,  it  was  decided 
that  the  expression  "  personal  estate  "  in  the  New  South  Wales- 
Stamp  Duties  Act,  1880,  No.  3,  s.  16,  must  be  read  as  limited 
to  such  estate  as  the  colonial  grant  of  probate  conferred  jurisdic- 
tion to  administer,  i.e.,  to  bona  notabilia  within  the  colony  as  to 
which  alone,  by  the  Charter  of  Justice  granted  under  4  Geo.  4, 
0.  96,  the  Supreme  Court  of  the  colony  could  grant  probate  (r). 
In  Commissioners  of  Stamps  v.  Hope,  (1891)  A.  C.  476,  481, 
it  was  held  that  an  asset,  to  be  personal  estate  within  an  Aot 
imposing  probate  duties,  must  exist  within  the  local  area  of  the 
probate  jurisdiction,  and  that  debts  have  an  attribute  of  locality 
— in  the  case  of  simple  contract  debts,  the  local  jurisdiction  of 
the  debtor;  in  specialty  debts,  the  place  where  the  specialty 
is  when  the  creditor  dies.  In  Payne  v.  B.,  (1902)  A.  Q.  552, 
a  debt  which  was  a  simple  contract  debt  in  Victoria,  where  both 
testator  and  debtor  resided,  was  held  to  be  an  asset  in  Victoria 
recoverable  under  a  Victorian  probate,  and  liable  to  probate 
duty  in  Victoria,  although  the  debt  was  created  by  statutory 
mortgages  of  land  in  New  South  Wales,  and  in  that  colony  was 
a  specialty  debt  (s) . 

In  Winans  v.  R.,  (1910)  A.  C.  27,  foreign  government 
and  railway  bonds  payable  to  bearer  and  marketable  on  the 
London  Stock  Exchange,  and  physically  situate  in  England 
at  the  date  of  the  testator's  death,  were  held  liable  to  estate  duty 
though  the  deceased  was  not  domiciled  in  England.  The  prin- 
ciple of  this  decision  is  that  domicil  does  not  affect  liability  to 
probate  duty  or  estate  duty,  except  in  the  cases  specified  in  the 
Finance  Acts  (t) . 
Income  tax.  Ijnder  the  Imperial  Income  Tax  Acts  many  difficult  ques- 

tions have  arisen  with  respect  to  the  incidence  of  the  tax  as  to 
whether  the  income  sought  to  be  charged  accrues  from  a  souroe 

(p)  Att.-Gen.  v.  Bope  (1834),  1  C.  M.  &  K.  552,  per  Wigram,  arguendo.  See 
also  Att.-Gen.  v.  Pratt  (1874),  L.  R.  9  Ex.  140,  143. 

(j)  Commissioners  of  Stamps  v.  Hope,  (1891)  A.  C.  476  ;    Winans  v.  iJ.,  infra. 

(r)  See  post,  p.  438.  On  this  case  see  Kannreuther  v.  Geiselbreeht  (1884),  28 
Ch.  D.  175,  179.  Pearson,  J. 

(s)  The  Judicial  Committte  (p.  560)  admitted  that  probate  duty  might  also 
have  to  be  paid  in  New  South  Wales  before  the  mortgage  could  be  discharged. 

[t)  See  (1910)  A.  C.  p.  35,  Lord  Atkinson ;  p.  38,  Lord  Gorell. 
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within  the  United  Kingdom,  or  is  received  (m)  from  abroad  by 
a  person  residing  in  the  United  Kingdom,  or  accrues  from  a 
trade,  &c.  carried  on  in  the  United  Kingdom  (x). 

In  Colquhoun  v.  Brooks  (1889),  14  App.  Cas.  493,  the  ques- 
tion arose  whether  a  person  resident  in  England  was  liable  to 
pay  income-tax  under  the  Income  Tax  Acts  upon  profits  made  le  &  1 7  Viot. 
by  him,in  a  business  in  Australia  and  not  remitted  to  the  United  ".  34,  s.  2, 
Kingdom.  Lord  Horschell  (at  p.  503)  said:  "  Notwithstanding  ''*^- 
the  ingenious  criticism  to  which  they  have  been  subjected  .   .   . 
I  think  that,  giving  to  the  enactment  its  natural  meaning,  the 
facts  stated  do  bring  the  respondent  [the  trader]  within  it.   It 
is  urged,  however,  for  the  respondent  that,  if  this  construction 
be  adopted,  a  foreigner  residing  for  a  short  time  only  in  this 
country  would  be  subjected  to  taxation  here  in  respect  of  the 
whole  of  his  business  earnings  in  his  own  country  or  elsewhere, 
that  po  to  tax  him  would  be  opposed  to  international  comity, 
and  that  a  construction  which  would  involve  such  a  consequence 
cannot  be  correct.     I  think  the  learned  counsel  for  the  respon- 
dent arc  right  in  saying  that  the  result  which  they  point  out 
would  follow  in  the  case  of  a  foreigner,  but  I   do    not   feel 
satisfied  that  it  would  involve  a  violation  of  international  law, 
and  that  the  construction  contended  for  by  the  Crown  ought  on 
that  ground  to  be  summarily  rejected.     E^liance  was  placed 
upon  the  decisions  under  the  Legacy   and    Succession    Duty 
Acts  (t/),  which  have  imposed  a  limit  upon  the  broad  language 
of  the  enactments  subjecting  legacies  and  successions  to  taxa- 
tion.   But  it  must  be  remembered  that  it  was  necessary  to  put 
some  limits  on  these  general  terms  in  order  to  bring  the  matters 
dealt  with  within  our  territorial  jurisdiction.    Without  such  a 
limitation  the  Legacy  Duty  Act,  for  example,  would  have  been 
applicable,  although  neither  the  testator  nor  the  legatee,  nor 
the  property  devised  or  bequeathed,  was  within  or  had  any  re- 
lation to  the  British  dominions."    Lord  Macnaghten  (p.  511), 
dealing  with  the  same  aspect  of  the  case,  said:    "Moreover, 
although  the  contention  on  the  part  of  t^e  Crown,  if  carried 
to  its  legitimate  conclusion,  would  certainly  lead  to  startling 
results  in  the  case  of  a  foreigner  temporarily  resident  in  this 
kingdom,  I  do  not  think  that  even  those  results  are  so  plainly 
at  variance  with  what  is  due  to  the  comity  of  nations  as  to 
compel  your  lordships  summarily  to  reject  the  contention  with- 
out considering   carefully  what  the  Legislature  has  actually 
said"  (2). 

In  San  Paulo  Brazilian  Bail.  Co.  v.  Carter,  (1896)  A.  C. 

(«)  See  Gresham  Life  Assuranoe  Society  v.  Bishop,  (1902)  A.  C.  287 ;  Scottish 
Provident  Institution  v.  Allan,  (1903)  A.  C.  129. 

{x)  See  Dicey,  Conflict  of  Laws  {2nd  ed.),  766. 

(jr)  Anie,  p.  398. 

(«)  On  this  case  see  Gresham  Life  Assurance  Society  v.  Bishop  (1899),  68  L.  J. 
Q.  B.  9b7  ;  Apthorpe  y.  Feter  Sehoenhofen  Brewing  Go.  (1899),  i  Tai  CaseB,  41. 

C.  D  D 
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31  (a)j  the  case  last  cited  was  held  not  to  apply  to  the  case  of  a 
railway  company  "resident"  in  the  United  Kingdom,  and 
carrying  on  its  business  partly  in  the  United  Kingdom  and 
partly  abroad  (fe).  As  the  company's  business  was  not  carried 
on  wholly  outside  the  United  Kingdom,  it  was  held  liable  to 
execution  on  the  full  balance  pf  profit,  and  not  only  on  sums 
actually  received  in  the  United  Kingdom. 

In  Kodak,  Ltd.  v.  Clark,  (1903)  1  K.  B.  505,  an  English 
company  which  held  the  bulk  of  the  shares  in  a  foreign  company, 
was  held  not  to  be  assessable  upon  the  full  profits  of  the  foreign 
company,  in  the  absence  of  evidence  that  it  controlled  or  inter- 
fered with  the  management  of  the  foreign  company,  or  that 
the  foreign  company  was  agent  of  the  English  company  (c) . 
In  De  Beers  Consolidated  Mines  v.  Howe,  (1905)  2  K.  B.  612 
(C.  A.),  (1906)  A.  C.  455,  it  was  held  that  a  foreign  corpora- 
tion could  be  resident  in  the  United  Kingdom,  and  could  there 
exercise  its  trade  so  as  to  become  subject  to  the  Incorae  Tax 
Acts.  The  company  in  queation  was  incorporated  and  regis- 
tered in  South  Africa.  The  head  office  was  at  Kimberley,  and 
it  had  an  office  in  London,  with  directors  at  each  place,  having, 
with  certain  limitations,  equal  authority;  but  the  controlling 
majority  of  directors  was  in  London. 
Foreigners  3.  Foreigners  have  no  absolute  right  to  enter  or  remain  in 

while -within  any  State,  and  may  be  excluded  or  expelled  by  legislative! 
subject  to  our  authority  (d),  if  not  by  the  inherent  authority  of  the  State  (e). 
laws.  [It  is  recognised  by  the  law  of  nations  that  a  foreigner,  so  long 

as  he  is  within  the  limits  of  a  State,  is  in  all  respects  subject  to 
its  laws  (/).]    But  this  rule  is  more  accurately  described  as  one 
of  municipal  than  of  international  law,  since  no  sovereign  State 
would  tolerate  any  other  rule  (g).    ["  The  laws  of  every  State 
affect  and  bind  directly  all  property,  whether  real  or  personal, 
within  its  territory,  and  all  persons  who  are  resident  within  it, 
whether  natural-born  subjects  or  aliens  "  (A).]    Therefore,  if  a 
foreigner,  while  within  England,  offends  against  its  laws,  he  is 
Limits  of        liable  to  be  punished  in  the  same  way  as  if  he  were  an  English- 
realm,  jjian.  [By  the  Territorial  Waters  Jurisdiction  Act,  1878,  it  is] 
41  & 42 Vict,   declared  and  [enacted,  in  sect.  1,  that  "an  offence  committed 

(a)  This  case  has  been  followed  in  Goerz  v.  Bell,  (1904)  2  K.  B.  136,  as  to  a 
company  registered  abroad,  but  having  its  head  office  in  London. 

(i)  As  to  colonial  legislation  on  this  subject,  see  Scottinh  Provident  Institution 
V.  Commissioners  of  Taxes,  (1901)  A.  C.  340. 

(e)  Followed  in  Gramophone  and  Typewriter,  Ltd.  v.  Stanley,  (1906)  2  K.  B. 
856.  Walton,  J.;  affd.,  (1908)  2  K.  B.  89,  as  to  a  German  company  in  which 
an  Fnglish  company  held  shares. 

(d)  Musffrove  v.  Chun  Teeong  Toy,  (1891)  A.  C.  272  ;  Att.-Gen.  for  Canada  v. 
Cain  ^  Gilhula,  (1906)  A.  0.  542;  Eobtelmes  y.  Brenan,  (1906)  4  Australia 
0.  L.  B.  395  (Kanakas). 

(«)  See  6  Law  Quarterly  Review,  272. 

(/)  See  De  Jag^r  v.  Att.-Gen.  fur  Natal,  (1907)  A.  C.  3-26. 

(q)  Diplomatic  iiumuDity  is  merely  a  peri-onal  and  temporary  privilege, 

(h)  Story,  Conflict  of  Laws  (8th  ed.),  s.  18 ;  ef.  Wharton,  Conflict  of  Laws 
(2nd  ed,),  ch.  xiii. 
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ty  a  person,  whether  he  is  or  is  not  a  subject  of  Her  Majesty, 
«n  the  open  sea  within  the  territorial  waters  of  Her  Majesty's 
dominions  [that  is,  by  sect.  7,  '  within  one  marine  league  of  • 
the  coast  measured  from  low-water  mark ']  is  an  offence  within 
the  jurisdiction  of  the  Admiral,  although  it  may  have  been  com- 
mitted on  board  or  by  means  of  a  foreign  ship,  and  the  person 
who  committed  such  offence  may  be  arrested  and  punished 
a.ccordingly."]  This  statute  was  deliberately  passed  to  override 
the  views  of  the  majority  of  the  judges  in  i?.  v.  Keyn  (1876), 
2  Ex.  D.  63,  where  the  subject  of  the  limits  of  the  realm  had 
been  exhaustively  discussed  with  great  difference  of  judicial" 
opinion,  and  to  declare  that  the  opinion  of  the  minority  was 
and  always  had  been  the  law  {i). 

E.  S.  C.  1883,  Ord.  XI.,  defines  the  cases  in  which  the 
English  Courts  are  to  exercise  civil  jurisdiction  over  persons 
•or  property  not  within  England,  and  constitutes  the  present 
legislative  limit  of  the  civil  jurisdiction  of  English  Courts  over 
foreigners  abroad  and  British  subjects  in  other  parts  of  the 
empire  (fc) . 

[A  foreigner  resident  in  England  is  also  entitled  to  the  pro-  Besident 
tection  of  English  law,  including  the  right  to  sue  in  the  English  ^°^^^^^^ 
Courts  for  any  wrong,  whether  committed  in  or  out  of  England,  privileges 
provided  that  it  was  a  wrong  in  the  country  where  it  was  com-  given  by  our 
mitted,  whether  a  civil  or  a  criminal  remedy  was  there  avail-  ^*''^- 
able  (Z),  and  that  it  does  not  involve  a  question  as  to  the  title 
•of  land   abroad  (to).      "The  right  of  all  persons,"  said    the 
Judicial  Committee  in  The  HaUey  (1868),  L.  E.  2  P.  C.  193, 
202,  "  whether  British  subjects  or  aliens,  to  sue  for  damages  in 
English  Courts  in  respect  of  torts  committed  in  foreign  countries 
has  long  since  been  established  (w),  and  there  seems  to  be  no 
reason  why  aliens  should  not  sue  in  England  for  personal  in- 
juries done  to  them  by  other  aliens,  when  such  injuries  are 
actionable  both  by  the  law  of  England  and  also  by  that  of  the 
•country  where  they  are  committed"  (o).     So,  also,  a  resident 
foreigner  is  entitled  to  avail  himself  of  all  privileges  which 

(t)  See  S.  V.  Dudley  (1884),  14  Q.  B.  D.  281  ;  Mortmaen  v.  Peters  (1906),  43 
So.  L.  R.  872 ;  8  Fraser  (Justiciary),  93 — where  Lord  Dnnedin  suggested  that 
-the  terms  of  sect.  6  and  the  schedule  of  the  Herring  Fishery  (Scotland)  Act, 
1889  (-12  &  53  Vict.  u.  23),  were  strong  enough  to  indicate  that  Parliament 
•considered  the  water  specified  as  British  even  if  not  within  the  three-mile 
limit.  The  Court  held  that  the  Act  and  orders  made  thereunder  prohibiting 
under  penalties  fishing  in  certain  waters  outside  the  three-mile  limit  applied  to 
:all  persons,  whether  subject  or  aliens,  fishing  contrary  to  the  prohibition  in  the 
Moray  Firth.  This  decision  is  admittedly  inconsistent  with  international  law, 
und  18  based  on  the  view  that  Farliament  meant  to  override  its  rules :  Farl.  X>eb. 
(4th  8er.)  vol.  169,  p.  987. 

(k)  See  Ann.  Practice,  1911  ;  DIcct,  Conflict  of  Laws  (2nd  ed.),  361. 

{l)  Machado  v.  Fontes,  (1897)  2  Q.  B.  231  (C.  A.). 

(fft)  Subject  to  the  limitations  imposed  by  R.  S.  C.  1883,  Ord.  XI.  ;  Oompanhia 
■de  Mozambique  v.  British  South  Africa  Co.,  ( 1 893)  A.  0.  602. 

(«)  See  Santos  v.  Illidge  (1860),  8  C.  B.  (N.  S.)  861. 

(o)  See  Machado  v.  Fontes,  (1897)  2  Q.  B.  231  (C.  A.)  ;  Dicey,  Conflict  of 
Xaws  (2nd  ed.),  649. 

D  D  2 
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may  have  been  granted  by  statutory  enactment  just  as  though 
ho  were  an  Englishman.  Brett,  L.J.,  in  Boucicault  v.  Chat- 
terton  (1877),  5  Ch.  D.  267,  280,  said,  in  dealing  with  an 
argument  as  to  the  meaning  of  the  word  "published":  "If  so, 
the  word  '  published '  [in  7  &  8  Vict.  c.  12,  s.  19]  must  have  one 
meaning  when  applied  to  English  authors  and  another  meaning 
when  applied  to  foreign  authors  under  precisely  similar  circum- 
stances. That  seems  to  me  to  be  contrary  to  the  common  canon 
of  the  construction  of  statutes."  In  Jefferys  v.  Boosey  (1854), 
4  H.  L.  C.  815,  a  question  arose  as  to  the  application  of  the 
8  Anne,  i;.  21.  Copyright  Act,  1710,  which  enacted  that  "  the  author  of  any 
book  .  .  .  shall  have  the  sole  liberty  of  printing  and  reprint- 
ing such  book  for  the  term  of  fourteen  years."  As  to  the  effect 
of  this  enactment  upon  foreigners  resident  in  this  country, 
Lord  Gran  worth  said:  "Prima  facie  the  Legislature  of  thia 
country  must  be  taken  to  make  laws  for  its  own  subjects  exclu- 
sively, and  where  an  exclusive  privilege  is  given  to  a  parti- 
cular class  at  the  expense  of  the  rest  of  Her  Majesty's  subjects, 
the  object  of  giving  the  privilege  must  be  taken  to  have  been 
a  national  object,  and  the  privileged  cla,ss  to  be  confined  to  ^ 
portion  of  that  community  for  the  general  advantage  of  which 
the  enactment  is  made.  But  when  I  say  that  the  Legislature 
must  prima  facie  be  taken  to  legislate  only  for  its  own  subjects, 
I  must  be 'taken  to  include  under  the  word  '  subjects '  all  persons 
who  are  within  the  Queen's  dominions,  and  who  thus  owe  to 
her  a  temporary  allegiance.  I  do  not  doubt  but  that  a  foreigner . 
resident  here  and  composing  and  publishing  a  book  here  is  an 
author  within  the  meaning  of  the  statute,  and  I  go  further — I 
think  that  if  a  foreigner,  having  composed,  but  not  having  pub- 
lished, a  work  abroad,  were  to  come  to  this  country  and  print 
and  publish  it  here,  he  would  be  within  the  protection  of  the 
statute."]  The  Privy  Council  in  Macleod  v.  Att.-Gen.  of 
N.  S.  W.,  (1891)  A.  C.  455,  458,  adopted  the  opinion  given 
by  Parke,  B.,  when  advising  the  House  of  Lords  in  Jefferys  v. 
Boosey.  He  said  (4  H.  L.  C.  926):  "  The  Legislature  has  no 
power  over  any  persons  except  its  own  subjects — that  is,  per- 
sons natural-born  subjects,  of  resident,  or  whilst  they  are  within 
the  limits  of  the  kingdom.  The  Legislature  can  impose  no 
duties  except  on  them,  and  when  legislating  for  the  benefit  of 
persons  must  prima  facie  be  considered  to  mean  the  benefit  of 
those  who  owe  obedience  to  our  laws  and  whose  interests  the 
Legislature  is  under  a  correlative  obligation  to  protect."  [On 
similar  grounds  it  was  held  by  the  House  of  Lords  in  Princess 
of  Reuss'v.  Bos  (1871),  L.  E,.  5H.  L.  176,  that  if  a  company  at 
its  outset  contemplates  some  description  of  management  and  of 
business  in  this  country,  it  comes  within  the  provisions  of  the 
Companies  Act,  1862  (p),  and  may  be  registered  and  afterwards- 

(p)  25  &  26  Viot.  c.  89  ;  repealed  and  re-enacted  by  8  Edw.  7,  c.  69. 
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■wound  up  under  that  Act,  although  in  substance  all  its  opera- 
tions may  be  abroad,  and  all  the  subscribers  to  the  memorandum 
of  association  and  all  the  directors  are  foreigners  residing 
abroad.]  In  this  case  the  Court  had  to  consider  whether  a 
statute  conferred  a  benefit  on  an  alien  obtainable  in  England, 
not  whether  it  purported  to  impose  a  burden  on  him  in  respect 
of  acts  done  outside  England.  And  from  this  point  of  view 
there  is  no  inconsistency  between  ,Jefferys  v.  Boosey  and  Rout- 
ledge  V.  Low  {q). 

It  is  sometimes  said  that  a  British  Act  inconsistent  with  British 
international  law  has  no  validity.  ["  The  British  Parliament,"  statutes 
said  the  Judicial  Committee  in  Lopez  v.  Burslem  (1843),  4  foreigners 
Moore,  P.  C.  300,  305,  "certainly  has  no  general  power  to  out  of  British 
legislate  for  foreigners  out  of  the  dominions  and  beyond  the  j«riBdiction. 
jurisdiction  of  the  British  Crown;  "  and  Story  regards  it  as 
"  plain  that  the  laws  of  one  country  can  have  no  intrinsic  force 
propria  vigor e  except  within  the  territorial  limits  and  juris- 
diction of  that  country  (r) .  They  can  bind  only  its  own  sub- 
jects and  others  who  are  within  its  jurisdictional  limits,  and  the 
latter  only  while  they  remain  therein;  and  whatever  extra- 
territorial force  they  are  to  have  is  the  result,  not  of  any  original 
power  to  extend  them  abroad,  but  of  that  respect  which,  from 
motives  of  public  policy,  other  nations  are  disposed  to  yield  to 
them,  giving  them  effect,  as  the  phrase  is,  sub  mutuce  vicissi- 
tudinis  obtentu,  with  a  wise  and  liberal  regard  to  common' 
convenience  and  mutual  benefits  and  necessities"  (s).]  This 
proposition  is  not  true  in  municipal  law.  There  is  indeed  a 
presumption  against  any  intention  to  frame  a  statute  so  as  to 
contravene  a  rule  of  international  law  (t) ;  but  it  is  a  presump- 
tion only,  for  each  State  can,  at  its  own  international  risks, 
reject  the  opinions  of  other  States  as  to  international  law.  "  It 
is  all  very  well  to  say  that  international  law  is  one  and  indivi- 
sible, but  it  is  notorious  that  different  views  are  entertained  in 
different  civilised  countries  on  many  questions  of  international 
law,  and  when  international  law  is  administered  by  a  municipal 
court  it  is  administered  as  part  of  the  law  of  that  country  "(u). 

[A  subject  of  a  foreign  nation  is  under  no  obligation  ;to 
comply  with  a  British  statute,  except  when  resident  in  or  pass- 
ing through  Great  Britain  itself,  or  some  settlement  or  depen- 
dency of  Great  Britain  where  British  law  is  in  force,  in  or 

(?)  Fast,  p.  408. 

(r)  The  case  of  Maenee  v.  Persian  Investment  Co.  (1890),  44  Oh.  D.  306,  is 
doubtfal  law.  Chitty,  J.,  there  held  that  a  company  formed  under  English 
law  to  run  a  lottery  in  Persia  could  not  be  condemned  as  Ulegal  within  9  Geo.  1, 
c.  19.     See  Re  International  Securities  Corporation,  Ltd.  (1908),  24  T.  L.  R.  837. 

(«)  Conflict  of  La-ws  (8th  ed.),  s.  7  ;  Companhia  de  Mozambique  v.  British  South 
■  Africa  Co.,  (1893)  A.  C.  602. 

(0  See  ^08*,  p.  409  ;  Ilbert,  Legislative  Methods  and  Forms,  p.  261  ;  Morfemen 
T.  Feters,  ante,  p.  403,  n. 

T'  («)  He  Queensland  Mercantile  and  Agency  Co.,  Limited,  (1892)  1  Oh.  219,  226, 
Lindley,  L.J. 
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through  British  waters  (cc).  In  Bulkeley  v.  Schutz  (1871)^ 
L.  E..  3  P  C.  769  («/),  the  question  was  raised  whether  the 
Companies  Act,  1862  (z),  could  bind  "  a  foreign  partnership 
actually  complete  and  existing  in  a  foreign  country."  The 
Judicial  Committee  wore  clearly  of  opinion  that  the  Act  never 
contemplated  that  such  a  partnership  could  be  brought  within 
the  purview  of  the  English  Act  of  Parliament,  the  English 
Legislature  having  no  power  over  the  shareholders  of  such  a 
company.] 

In  Re  A.  B.  d  Co.,  (1900)  1  Q.  B.  541,  544,  Lindley,  M.R.,. 
said:  "What  authority  or  right  has  the  Court  to  alter  in  this 
way  the  status  of  foreigners  who  are  not  subject  to  our  juris- 
diction? If  Parliament  had  conferred  this  power  in  express- 
words,  then  of  course  the  Court  would  be  bound  to  exercise  it. 
But  the  decisions  go  to  this  extent,  and  rightly,  I  think,  in 
principle:  that  unless  Parliament  has  conferred  upon  the  Court- 
that  power  in  language  which  is  unmistakable,  the  Court  is  not 
to  assume  that  Parliament  intended  to  do  that  which  might  so 
seriously  affect  foreigners  who  are  not  resident  here,  and  might 
give  offence  to  foreign  Governments"  (a). 

In  Ex  parte  Blain  (1879),  12  Ch.  D.  522,  Brett,  L.J.,  said 
that  "  foreigners  not  domiciled  here,  and  not  present  in  this 
countrj^  could  not  be  made  subject  to  the  English  bankruptcy 
law,  unless  they  had  committed  an  act  of  bankruptcy  in 
England."  And  James,  L.J.  (at  p.  526),  said:  "The  whole 
question  is  governed  by  the  broad,  general,  universal  principle, 
that  English  legislation,  unless  the  contrary  is  expressly 
enacted,  or  so  plainly  implied  as  to  make  it  the  duty  of  an 
English  Court  to  give  effect  to  an  English  statute,  is  applicable 
only  to  English  subjects  or  to  foreigners  who,  by  coming  to  this 
country,  whether  for  a  long  time  or  a  sliort  time,  have  made 
themselves  during  that  time  subject  to  English  jurisdic- 
tion" (b). 

In  Bremer  v.  Freeman  (1857),  10  Moore  P.  C.  306,  the 
Judicial  Committee  said:  "Their  lordships,  however,  do  not 
wish  to  intimate  any  doubt  that  the  law  of  the  domicile  at  the 

{x)  In  Tfie  Indian  Chief  (1801),  3  Eob.  Adm.  12,  23,  Lord  Stowell  said  that  in 
Eastern  parts,  if  Europeans  settle  or  found  a  mere  factory,  they  are  not  admitted 
into  the  general  body  and  mass  of  the  society  of  the  nation,  hut  they  are  con- 
sidered as  taking  thoir  national  character  from  that  association  under  -which 
they  live  and  carry  on  their  commerce.  Consequently  any  European  (though 
he  be  of  a  different  nationality)  who  takes  up  his  abode  in  such  a  settlement  is 
considered  as  amenable  to  the  laws  of  the  particular  European  coimtry  from 
which  the  original  settlers  came.  The  Foreign  Jurisdiction  Acts  are  based  on 
this  theory.    But  see  Abdul  Messih  v.  Farrdh  (1887),  13  App.  Cas.  431. 

(y)  Of.  Bateman  v.  Senice  (1881),  6  App.  Cas.  386. 

{z)  25  &  26  Vict.  0.  89  ;  repealed  and  re-enacted  in  the  Companies  Consolida- 
tion Act,  1908  (8  Edw.  7,  c.  69). 

(«)  Affirmed,  (1901)  A.  C.  102;  ef.  E.  v.  Jamesm,  (1896)  2  Q.  B.  425, 
(*)  See  Be  Artola  (1890),  24  Q.  B.  D.  640. 
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time  of  death  is  the  governing  law  (c),  nor  any  that  the  statute 
7  Will.  4  &  1  Vict.  c.  26  (the  Wills  Act,  1837)  applies  only  to 
wills  of  those  persons  who  continue  to  have  an  English  domicile, 
and  are  consequently  regulated  by  the  English  law  " ;  and  wills 
validly  executed  according  to  the  law  of  the  foreign  domicile 
are  admitted  to  probate  in  England  {d) .  And  it  has  been  held 
in  Be  Price,  (1900)  1  Ch.  442,  that  the  provisions  of  sects.  9, 
10,  of  the  Wills  Act,  1837,  as  to  the  mode  of  exercising  powers 
of  appointment,  have  no  application  to  the  wills  of  persons  not 
domiciled  in  England  purporting  to  execute  powers  of  appoint- 
ment created  by  an  English  will(e).  In  Bloxam  v.  Fame 
(1883),  8  P.  D.  101;  9  P.  D.  130,  a  will  made  according  to  the 
forms  of  English  law  by  a  person  who  was  domiciled  abroad  at 
the  time  of  her  death,  though  her  domicile  of  origin  was 
English,  was  held  not  to  be  entitled  to  probate  in  this  country. 
And  it  was  there  said  that  "  every  statute  is  to  be  so  interpreted 
and  applied,  as  far  as  its  language  admits,  as  not  to  be  incon- 
sistent with  the  comity  of  nations  or  with  the  established  rules 
of  international  law,"  and  that  to  allow  such  a  will  as  this 
(which  might  perhaps  have  been  pronounced  invalid  by  the 
tribunals  of  the  country  where  the  alien  in  question  died)  to  be 
proved  in  England  would  be  acting  contrary  to  this  prin- 
ciple (/) .  But  it  would  seem  that,  to  dispose  of  realty  or 
chattels  real  in  England,  the  will  must  be  validly  executed  and 
attested  in  accordance  with  English  law  {g) ;  and  it  would  also 
seem  that  the  will  of  a  foreigner  who  dies  domiciled  abroad  is 
not  subject  to  sect.  18  of  the  Wills  Act,  1837,  which  relates'to 
revocation  of  a  will  by  the  marriage  of  the  testator  {h) . 

[The  question  was  raised  in  Jefferys  v.  Boosey  (1854),  4  Anon- 
H.  L.  C.  815,  how  far  a  foreigner  resident  abroad  may  avail  resident 
himself  of  any  benefits  or  advantages  conferred  upon  any  parti-  may  take 
cular  class  of  individuals  by  a  British  Act.     The  copyright  advantage  of 
Act,  1710  (8  Anne,  c.  21),  enacted  that  "the  author  of  any  ^^"ff^l^^g^ j, 
book  shall  have  the  sole  liberty  of  printing  and  reprinting  such  BritT™     ^ 
book  for  fourteen  years."    A  question  arose  whether  the  enact-  statutes. 
ment  referred  to  British  authors  only  (that  is,  to  authors  resi- 
dent in  this  country  at  the  time  of  the  publication  of  their 

(c)  Story,  Conflict  of  Laws,  s.  473 ;  Doglioni  v.  Crispin  (1866),  L.  B,.  1  H.  L. 
301. 

(rf)  In  the  goods  of  Suher,  (1896)  P.  209. 

(e)  Cf.  Barrettu  v.  Toung,  (1900)  2  Ch.  339,  Byrne,  J.  ;  Pouey  v.  Mordem, 
(1900)  1  Ch.  492,  Far-well,  J. 

(/)  On  this  question  see  Lord  Kingadown's  Act  (24  &  25  Viet.  c.  114); 
EirwatCs  Trusts  (1883),  25  Oh.  D.  373,  Kay,  J. ;  Hummel  v.  Hummel,  (1898) 
1  Ch.  642 ;  and  as  to  the  effect  of  change  of  domicile  or  a  will  validly  made 
hefore  the  change,  He  Groos,  (1904)  P.  273.  The  third  section  of  the  above  Act 
is  not  limited  to  British  subjects,  ii.  See  also  Dicey,  Conflict  of  Laws  (2nd  ed.), 
664,  691. 

(y)  Pepin  V.  Bruyire,  (1900)  2  Ch.  504  ;  (1902)  1  Oh.  24,  adopting  Freke  v. 
Lord  Carbery  (1873),  L.  R.  16  Eq.  461,  and  rejecting  Be  Foggasieras  v.  Buport 
.  (1881),  11  L.  R.  Ir.  123. 

(Ji)  Zouatalmy.  Lomtalan,  (1900)  P.  211,  233,  Lindley,  M.R. 
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works  here)  or  to  all  authors  of  every  nation.  In  the  Exchequer 
Chamber  it  had  been  held  that  the  Act  referred  to  all  authors 
alike,  but  upon  appeal  the  House  of  Lords,  after  an  elaborate 
discussion,  unanimously  acted  upon  the  opinion  of  the  minority 
of  the  judges  who  were  present  during  the  argument,  and  re- 
versed the  judgment  of  the  Court  below,  holding  that  8  Anne, 
c.  21,  gave  the  benefit  of  copyright  to  British  authors  only. 

5  &  6  Vict.  That  Act  was  repealed  by  the  Copyright  Act,  1842,  and  in 
Routledgc  v.  Low  (1868),  L.  R.  3  H.  L.  100,  the  meaning 
of  the  word  "  author,"  as  used  in  the  latter  Act,  was  much  dis- 
cussed, although  the  real  point  at  issue  in  the  case  did  not 
depend    upon    the  construction    put   upon    that  word.     Lords 

Cairns  and  Westbury  appear  to  have  considered  that  the  author 
of  any  book  first  published  in  England,  no  matter  whether  he 
was  himself  in  England  at  the  time  of  the  publication  or  not, 
was  entitled  to  the  benefits  of  the  English  Copyright  Act. 
"  A  British  statute,"  said  Lord  Westbury,  "  must  be  considered 
as  legislation  for  British  subjects  only,  unless  there  are  special 
grounds  for  inferring  that  the  statute  was  intended  to  have  a 
wider  operation.  But  by  the  common  law  of  England,  the 
alien  friend,  though  remaining  abroad,  may  acquire  and  hold  in 
England  all  kinds  of  personal  property  («'),  and  when  a  statute 
is  passed  which  creates  or  gives  peculiar  protection  to  a  particu- 
lar kind  of  personal  property  and  does  not  exclude  the  alien, 
why  is  he  to  be  deprived  of  his  ordinary  right  of  possessing, 
such  property  or  being  entitled  to  such  protection? "  This 
reasoning  seems  cogent,  and  would  probably  be  treated  with 
respect  should  it  become  necessary  to  decide  the  point  on  any 
future  occasion.] 

In  Davidsson  v.  Hill,  (1901)  2  K.  B.  606  (k),  it  was  held  by 

9&  10  Vict.     Kennedy  and  Phillimore,  J  J.,  that  the  Fatal  Accidents  Act, 

^-  93.  1846,  which  gives  a  remedy  to  the  representatives  of  a  person 

killed  by  the  negligence  of  another,  enured  in  favour  of  the 

representatives  of  a  foreign  seaman  killed  on  a  foreign  ship  on 

the  high  seas  by  the  negligence  of  a  British  ship.   Kennedy,  J., 

says  (p.  614):  "  It  appears  to  me,  under  all  the  circumstances, 

and  looking  at  the  subject-matter,  more  reasonable  to  hold  that 

Parliament  did  intend  to  confer  the  benefit  of  this  legislation 

upon  foreigners  as  well  as  upon  subjects,  and  that  certainly, 

as  against  an  English  wrongdoer,  the  foreigner  has  a  right  to 

maintain  his  action  under  the  statutes  in  question"  (l). 

In  Tomalin  v.  8.  Pearson  &  Son,  Ltd.,  (1909)  2  K.  B.  61,  it 

6  'SAw.  7,         was  held  that  the  Workmen's  Compensation  Act,  1906,  has  no 
''•  ***■  application  outside  the  territorial  limits  of  the  United  King- 

(j)  And  since  1870  also  real  property :  33  &  34  Vict.  c.  14. 

\k)  Dissenting  from  Adam  v.  British  and  Foreign  S.8.  Co.,  (1898)  2  Q.  B.  430. 

(/)  0/  The  Milford  (1858),  Swabey,  362,  Dr.  Lushington ;  in  The  Bernim 
(1888),  13  App.  Cas.  I,  the  person  killed  was  a  foreigner,  but  the  question  was 
not  raised. 
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dom  except  in  cases  within  sect.  7  (seamen  and  apprentices  to 
the  sea  service).  Cozens-Hardy,  M.R.,  accepted  (at  p.  64)  the 
rule  as  laid  down  in  Maxwell  on  Statutes  (4th  ed.),  p.  313,  viz., 
"  that  in  the  absence  of  an  intention  clearly  expressed  or  to  be 
inferred  from  its  language  or  from  the  object  or  subject-matter 
or  history  of  the  enactment  the  presumption  is  that  Parliament 
does  not  design  its  statutes  to  operate  beyond  the  territorial 
limits  of  the  United  Kingdom." 

4.  [Although  the  English  law  does  not  prevent  a  foreigner  Effect  of 
resident  abroad  from  receiving  benefit  through  the  operation  British 
of  a  British  statute,  it  must  be  accepted  as  a  general  rule,  for  porting  to"'^" 
purposes  of  construction,  that  "the  British  Parliament  has  no  affect for- 
proper  authority  to  legislate  for  foreigners  out  of  its  jurisdic-  eigners  out  of 
tion,  and  therefore  no  statute  ought  to  be  held  to  apply  to  diction.^"™" 
foreigners  with  respect  to  transactions  out  of  British  jurisdic- 
tion, unless  the  words  of  the  statute  are  perfectly  clear  "  (m). 
If,  however,  "  the  Legislature  of  England  in  express  terms 
applies  its  legislation  to  matters  beyond  its  legislatorial  (sic) 
capacity,  an  English  Court  must  obey  the  English  Legislature, 
however  contrary  to  international  comity  such  legislation  may 
be"(«).  And  "if,"  as  Cockburn,  C.J.,  said  in  B.  v.  Keyn 
(1876),  2  Ex.  D.  160,  "  the  Legislature  of  a  particular  country 
should  think  fit  by  express  enactment  to  render  foreigners  sub- 
ject to  its  law  with  reference  to  offences  committed  beyond  the 
limits  of  its  territory,  it  would  be  incumbent  on  the  Courts  of 
such  country  to  give  effect  to  such  an  enactment,  leaving  it  to 
the  State  to  settle  the  question  of  international  law  with  the 
Governments  of  other  nations."  And  in  The  Amalia  (1863), 
1  Moore,  P.  C.  (N.  S.)  471,  474,  Dr.  Lushington  said:  "I 
never  said  that,  if  it  pleased  the  British  Parliament  to  make 
laws  as  to  foreigners  out  of  the  jurisdiction,  Courts  of  justice 
must  not  execute  them;  indeed,  I  said  the  direct  contrary  "  (o). 
And  this  result  may  also  flow  from  necessary  implication  as  well 
as  from  express  enactment  (p) .  Thus,  the  Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104),  s.  267,  enacted  "that  all 
offences  committed  at  any  place  out  of  British  dominions  by 
any  seaman,  who  at  the  time  when  the  offence  was  committed, 
or  within  three  months  previously  (q),  had  been  employed  in 
any  British  ship  "  (r),  shall  be  liable  to  be  tried  at  the  Central 
Criminal  Court.  In  R.  v.  Anderson  (1868),  L.  R.  1  C.  C.  R. 
161,  an  American  serving  on  board  a  British  ship  was  indicted 
at  the  Old  Bailey  for  the  murder  of  a  sailor  while  the  ship  was 

(«m)  The  Amalia  (1863),  1  Moore,  P.  C.  (N.  S.)  471,  474,  Dr.  Lushington;  cf. 
A.B.  ^  Co.,  (1900)  1  Q.  B.  641;  (1901)  A.  C.  102  v  Sirdar  Gurdyal  Singh  v. 
Sajah  of  Faridkote,  (1894)  A.  C.  670. 

(n)  Nihoyet  v.  Nihoyet  (1879),  4  P.  D.  1,  20,  Brett,  L.J.  ;  and  see  Dicey,  Conflict 
of  Laws  (2nd  ed.),  p.  14. 

(o)  See  Mortensen  v.  Peters,  ante,  p.  403. 

ip)  Hx  parte  Slain  (1879),  12  Ch.  D.  522,  826,  James,  L.J. 

(?)  Hereon  see  JR.  f.  Dttdley  (1884),  14  Q.  B.  D.  273. 

\r)  Repealed,  but  re-enacted  as  sect.  687  of  the  Merchant  Shipping  Act,  1894 
(67  &  58  Vict.  c.  60)  ;  ef.  sect.  5  of  the  Commonwealth  of  Australia  Constitution 
Act,  1900  (63  &  64  Vict.  c.  12). 
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British 
statutes  pre- 
sumed not  to 
bind  the  pro- 
perty of 
foreigners  out 
of  British 
jurisdiction. 


Implication 
as  to  extent. 


in  the  river  Garonne  in  France.  It  was  objected  for  the 
prisoner  that  the  Court  had  no  jurisdiction  to  try  him.  It  was 
ultimately  decided  that  the  Court  had  jurisdiction  indepen- 
dently of  the  above  enactment  (s),  and  consequently  it  became 
unnecessary  to  decide  what  was  its  effect.  "  The  difficulty,"  said 
Blackburn,  J.,  "as  to  the  statute  legislating  for  those  out  of 
the  scope  of  its  authority  we  must  deal  with  when  it  arises.  As 
a  general  rule,  no  doubt,  we  should  construe  a  British  statute 
according  to  the  principles  of  international  law,  and  confine  a 
legislative  enactment  to  a  British  subject,  or  to  a  person  subject 
to  British  protection"  {t).~\ 

[Although  British  statutes  sometimes  purport  to  bind  the 
persons  of  foreigners  out  of  British  jurisdiction  (and,  when 
they  so  purport,  it  is  the  clear  duty  of  British  Courts  of  law  to 
execute  and  give  effect  to  such  statutes),  it  has  been  held  other- 
wise with  regard,  to  the  property  of  foreigners  out  of  British 
jurisdiction.  "  It  is  quite  clear,"  said  Lord  Westbury  in  Att.- 
Gen.  v.  Campbell  (1872),  L.  R.  5  H.  L.  524,  531,  that  "you 
cannot  apply  an  English  Act  of  Parliament  to  foreign  property 
while  it  remains  foreign  property."  This  rule  of  law  is  "the 
natural  consequence  "  of  the  proposition  of  international  juris- 
prudence, that  "  every  nation  possesses  an  exclusive  sovereignty 
and  jurisdiction  within  its  own  territory.  .  .  .  For  it  would 
be  wholly  incompatible  with  the  equality  and  exclusiveness  of 
the  sovereignty  of  all  nations,  that  any  one  nation  should  be  at 
liberty  to  regulate  .  .  things  not  within  its  own  territory. 
It  would  be  equivalent  to  a  declaration  that  the  sovereignty  over 
a  territory  was  never  exclusive  in  any  nation,  but  only  con- 
current with  that  of  all  nations,  that  each  could  legislate  for 
all.  .  .  .  The  absurd  results  of  such  a  state  of  things  need  not 
be  dwelt  on  "  (m).] 

This  rule  is  so  far  true  that  British  Courts  refuse  to  act  in 
rem  against  the  property  of  foreigners  abroad,  and  that  the 
forum  rei  sitce  would  disregard  an  English  judgment  in  rem 
as  made  in  violation  of  the  ordinarily  accepted  rules  of  inter- 
national comity,  and  that  the  judgment  of  a  British  Court 
against  foreigners  who  have  not  been  served  with  process  within 
the  jurisdiction,  or  who  being  abroad  have  not  submitted  to  the 
jurisdiction  of  theTDourt,  are  recognised  to  be  invalid  (x).  But 
for  purposes  of  construction  the  rule  is  a  presumption  only. 

5.  Prima  facie  a  British  Act  extends  to  the  whole  of  the 
United  Kingdom  («/);  but  the  extent  is  often  restricted  by 
express  words,  and  Acts  containing  no  express  words  limiting 

(«)  Not  at  common  law,  but  under  the  Offences  at  Sea  Act,  1536  (28  Hen.  8^ 
c.  15). 

(0  See  M.  T.  Hudk]/  (1884),  14  Q.  B.  D.  273,  284  ;  and  ef.  Re  Soss  (1890),  140 
U.  S.  453,  476. 

(«()  Story,  Conflict  of  Laws  (8th  ed.),  8.  20 ;  of.  Wharton,  Conflict  of  Laws 
(2nd  ed.),  oh.  xiii. 

{x)  Sirdar  Gurdyal  Singh  v.  Majah  of  FandkoU,  (1894)  A.  0.  670 ;  Dicey, 
Conflict  of  Laws  (2nd  ed.),  361. 

[y)  As  to  extent  of  Acts,  see  ante,  p.  63. 
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their  extent  are  often  held  inapplicable  to  the  whole  United 
Kingdom  by  reason  of  the  phraseology  used.  In  Westminster 
Fire  Office  v.  Glasgow  Provident  Investment  Society  (1888), 
13  App.  Cas.  699,  716,  Lord  Watson  supplied  the  true  .cri- 
terion -when  he  said  that  the  tonor  of  the  enactment  there  in 
question  (14  Geo.  3,  c.  78,  s.  83),  and  the  remedies  provided 
by  it,  indicated  that  they  were  not  intended  by  the  Legislature 
to  apply  to  Scotland,  or  to  be  administered  by  the  Scotch 
Courts.  The  rule  is  thus  stated  in  a  Scotch  case:  "35  &  36 
Vict.  c.  91,  contains  no  words  excluding  Scotland  from  its 
provisions.  Ireland  is  specially  excluded,  and  the  statute  deals 
with  interests  which  are  the  same  on  either  side  of  the  Border. 
The  only  reason  for  supposing  that  it  was  not  meant  to  extend 
to- Scotland  is  that  it  is  drawn  with  such  exclusive  reference  to 
English  legislation,  and  English  institutions  and  procedure, 
that  though  it  would  be  easy  enough  to  find  equivalents  in  our 
usages  for  these  requisites,  it  would  be  difficult,  if  not  im- 
possible, to  follow  out  in  Scotland  the  precise  injunctions  of  tlie 
Act.  It  is  not  the  part  of  the  judge  to  criticise  the  Acts  of  the 
Legislature  ;  but  I  do  not,  I  think,  transgress  due  limits  if  I 
say  that  it  is,  unfortunate  that  our  public  bodies  and  our  Courts 
of  law  should  be  put  to  solve  questions  such  as  these  when  a 
little  ordinary  care  and  inquiry  by  those  by  whom  such  English 
Acts  are  framed  would  prevent  them  from  arising.  There  wore 
only  two  courses  which  ought  to  have  been  followed,  either  to 
introduce  a  clause  excluding  Scotland,  or  to  have  provided 
proper  machinery  for  its  operation  in  Scotland .  I  incline  to  the 
opinion  that  the  statute  applies  to  Scotland  because  its  object  is 
general,  and  there  are  no  words  to  exclude  and  no  reason  for- 
excluding  Scotland  from  its  operation,  although  I  see  great 
difficulties  in  the  way  of  its  practical  application  "  {z).  "  The 
evil  which  the  Act  professes  to  remedy  and  the  circumstances 
in  which  it  was  to  apply  arise  in  Scotland  as  much  as  in 
England,  and  though  English  phraseology  is  used  to  some 
extent  and  reference  made  to  English  officials  and  English 
machinery,  this  happens  not  infrequently  in  imperial  statutes 
which  are  undoubtedly  of  application  in  all  parts  of  the  United 
Kingdom  "  (a). 

In  the  construction  of  statutes  extending  to  Great  Britain  or 
the  whole  of  the  United  Kingdom,  decisions  of  the  Scotch  or 
Irish  Courts  of  the  statute  are  considered  by,  but  are  not  treated 
as  absolutely  binding  on,  the  English  Courts  (6) .  The  comity 
of  Courts  is  regarded  as  entitling  concurrent  decisions  in  Scot- 
land or  Ireland  to  respect,  but  not  to  obedience,  and  it  is  for  the 
House  of  Lords,  as  the  commune  forum  of  the  three  kingdoms, 

(«)  Perth  Water  Commisaioneri  v.  McDonald  (1879),  6  Eettie  (So.),  at  p.  1056, 
Lord  Moncriefi. 

(«)  Per  Lord  Gifiord,  p.  1061.  Cf.  as  to  Ireland,  S.  v.  Mallow  (1869),  12 
Ix.  C.  L.  E.  116. 

(i)  Vide  ante,  p.  16. 
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to  settle  (c)  divergencies  in  the  construction  of  Acts  extending 
to  the  whole  United  Kingdom,  as  it  is  for  the  Judicial  Com- 
mittee to  make  uniform  the  construction  of  Acts  applying  to 
British  possessions  and  protectorates. 
OoDstruing  When  a  general  Act  uses  terminology  which  has  different 

terms  in  a  senses  in  the  legal  systems  of  England  and  Scotland  {d),  the 
^Btributively  question  arises  whether  the  term  is  to  be  construed  differently 
in  Scotland  according  as  the  question  of  construction  arises  in  English  or 
and  England,  j^  ^q  Scotch  Courts,  Or,  if  not,  what  sense  is  to  be  given  to  the 
term  to  be  construed . 

In  R.  V.  Slator  (1881),  8  Q.  B.  D.  267,  272  (e),  it  was 
suggeested  that  where  terms  of  art  are  used  which  have  a  differ- 
ent meaning  in  England  and  Scotland,  they  are  to  be  read  in 
each  country  in  the  sense  which  they  ordinarily  bear  thece. 
Construction    But  this  suggestion  must  not  be  too  implicitly  followed,  and 
of  English       ^i^e  trug  rules  as  to  the  construction  of  terms  used  in  statutes 
Aotexteudirg  ^pplying  to  more  than  one  part  of  the  United  Kingdom  are 
to  Scotland,     best  stated  in  the  words  of  Lord  Macnaghten  in  Income  Tax 
Commissioners  v.  Pemsel,  (1891)  A.  C.  531,  at  pp.  579,  580: 
"  It  seems  to  me  that  statutes  which  apply  to  Scotland  as  >^ell 
as  to  England,  and  which  touch  upon  matters  commonly  dealt 
with   in  legal  language,  may  be  divided    into   three  classes. 
Sometimes,  but  very  rarely,  legal  terms  are  carefully  avoided, 
16  &  17  Vict,   as  in  the  Succession  Duty  Act  [1853].    Sometimes  in  very 
"■  ^^-  recent  statutes,  as  in  the  Bills  of  Exchange  Act  and  the  Part- 

nership Act,  every  legal  term  according  to  English  law  is  imme- 
diately followed  by  its  equivalent  in  Scotch  legal  phraseology, 
and  where  no  exact  equivalent  is  to  be  found  a  neutral  and 
non-legal  expression  is  adopted.  But  in  some  cases  certainly, 
and  especially  in  the  legislation  of  former  days,  the  statute 
proclaims  its  origin  and  speaks  the  language  of  an  English 
lawyer  with  some  Scotch  legal  phrases  thrown  in  rather  casu- 
ally. The  Income  Tax  Acts,  I  think,  fall  within  this  class, 
5  &  6  Vict.  though  no  doubt  the  Act  of  1842  is  less  conspicuously  English 
0.  35.  than  its  predecessors.     How  are  you  to  approach  the  construc- 

tion of  such  statutes?  We  are  not,  I  think,  quite  without  a 
guide.  It  seems  to  me  that  there  is  much  good  sense  in  what 
Lord  Hardwicke  says  in  his  well-known  letter  to  an  eminent 
Scotch  judge  (/).  Incidentally  he  happened  to  deal  with  the 
very  point.  He  observed  that  where  there  ave  two  countries 
with  different  systems  of  jurisprudence  under  one  Legislature, 
the  expressions  in  statutes  applying  to  both  are  almost  always 

(c)  The  Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Vict.  c.  25),  sect.  17  (6), 
contains  provisions  for  appeal  to  the  House  of  Lords  in  case  of  divergence 
between  the  Supreme  Courts  of  England,  Scotland,  or  Ireland. 

(d)  See  In  re  Wmzer,  Limited,  (1891)  1  Ch.  305,  as  to  the  meaning  of  the  term 
"  sequestration"  in  sect.  123  of  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
repealed  and  re-enacted  in  the  Companies  (Consolidation)  Act,  1908  (8  Edw.  7, 
u.  69). 

(«)  As  to  the  term  "  indictment." 

(/)  See  Lord  Karnes'  Elucidations,  p.  385  (ed.  1800),  referred  to  in  the  report 
of  Lord  Saltoun  \.  Lord  Advocate  (I860),  3  Macq.  H.  L.  (So.)  659,  67o,  note(«). 
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taken  from  the  language  or  style  of  one,  and  do  not  liarmonise 
equally  with  the  genius  or  terms  of  both  systems  of  law.  That 
was  perhaps  rather  a  delicate  way  of  stating  the  case,  but  one 
must  remember  to  whom  Lord  Hardwicke  was  writing,  and  his 
meaning  is  perfectly  clear.  Then  he  explained  how  these  stat- 
•utes  ought  to  be  expounded.  '  You  must,'  he  said,  '  as  in  other 
sciences,  reason  by  analogy ' — that  is,  as  I  understand  it,  you 
must  take  the  meaning  of  legal  expressions  from  the  law  of  the 
country  to  which  they  properly  belong,  and  in  any  case  arising 
in  the  sister  country  you  must  apply  the  statute  in  an  analogous 
or  corresponding  sense,  so  as  to  make  the  operation  and  effect 
of  the  statute  the  same  in  both  countries.  Thus  you  get  what 
Lord  Hardwicke  calls  a  consistent,  sensible  construction.  A 
simpler  plan  is  now  recommended.  Though  the  words  have  a 
definite  legal  meaning  in  England,  you  must  not,  it  is  now  said, 
look  at  that  meaning  unless  it  be  in  vogue  north  of  the  Tweed . 
You  must  put  out  the  light  you  have  unless  it  penetrates  di- 
rectly to  the  farthest  part  of  the  room.  That  was  not  Lord 
Hardwickes  view.  He  seems  to  have  thought  reflected  light 
better  than  none." 

A  taxing  Act  must,  if  possible,  be  so  interpreted  as  to  make  Rule  as  to 
the  incidence  of  its  taxation  the  same  in  all  parts  of  the  United  taxing  Acts. 
Kingdom  to  which  it  applies.     This  rule  was  laid  down  in  the 
House  of  Lords  in  Lord  Saltoun  v.  Lord  Advocate  (1860), 
3  Macq.  H.  L.  (Sc.)  659,  by  Lord  Campbel],  and  was  adopted 
in  Income  Tax  Commissioners  v.  Pemsel,  (1891)  A.  C.  532. 

From  this  a  second  rule  has  been  deduced,  that  in  such  an 
Act  the  Court  must  assume  that  the  words  used  by  the  Legis- 
lature are  used  in  their  popular  signification.  Lord  Campbell 
in  Lord  Saltoun' s  case  (ubi  supra)  said:  "  The  technicalities 
of  the  laws  of  England  and  Scotland  where  they  differ  must 
be  disregarded,  and  the  language  of  the  Legislature  must  be 
taken  in  its  popular  sense."  But  the  technicalities  there  in 
question  were  not  technical  expressions  in  the  Act  under  con- 
sideration, but  the  technicalities  in  the  law  of  real  property 
outside  the  Act  (g).  And  this  rule  is  subordinate  to  those 
laid  down  by  Lord  Macnaghten  (supra,  p.  412). 

By  sect.  3  of  the  Wales  and  Berwick  Act,  1746,  English  Effect  in    .  , 
and    British  statutes    have  effect  in  Wales  and    Berwick-on-  Wales  ani 
Tweed,  without  express  mention  of  either  (h) .    No  question  „^^'°  J, 
has  since  that  time  arisen  as  to  the  effect  of  such  Acts  in  those-  ^  42.  '   " 
places.     But  occasionally  mention  is  made  of  one  or  other  or 
both,  for  purposes  of  inclusion  or  exclusion  (i),  and  in  recent 

(g)  Income  Tax  Commissioners  v.  Pemsel,  (1891)  A.  C.  S82,  578,  Lord  Mac- 
naghten; and  see  Earl  of  Buchan  v.  L'ird  Adeoeate,  (19ii9)  A.  C.  166,  190, 
Lord  Lorebum,  L.C.  That  case  was  on  the  Succession  Duty  Act,  1853  (16  &  17 
Vict  c.  51). 

(A)  See  1  Bl.  Comm.  93—99. 

(»)  See  11  &  12  Yiot.  c.  42,  s.  32 ;  6  &  7  "Will,  i,  e.  103. 
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Acts  Wales  is  often  named  as  a  concession  to  the  national 
sentiment  of  the  Principality  (k). 
Effect  ia  English  statutes  prior  to  the  union  with  Scotland  have  no 

Scotland.  effect  in  that  country.  British  statutes  passed  between  1704 
and  1800  presumably  apply  to  Great  Britain  unless  a  contrary 
intention  appears  (l).  * 

[Where  an  Act  contains  a  proviso  that  "  nothing  in  this  Act 
shall  extend  to  Scotland,"  or  something  to  that  effect,  showing 
that  the  Act  was  intended  only  for  some  particular  part  of  the 
kingdom,  the  effect  of  thus  limiting  its  operation  is  to  put  the 
excluded  part  of  the  United  Kingdom,  so  far  as  that  Act  is 
concerned,  into  the  position  of  a  foreign  country.  It  was  ex- 
pressly provided  that  the  Bankruptcy  Act,  1869  (m),  should 
not  extend  to  Ireland;  consequently,  it  was  held  in  Re 
O'Loghlen  (1871),  6  Ch.  App.  406,  that  a  debtor  summons 
taken  out  under  the  Act  could  not  be  served  on  any  person 
unless  he  bond  fide  reside  in  England.  "  The  true  principle 
of  construction,"  said  Mellish,  L.J.,  "of  Acts  intended  only 
for  particular  parts  of  the  United  Kingdom  is  that  all  things 
which  arc  to  be  done  must  be  done  within  the  jurisdiction  of 
the  Court  (which  is  regulated  by  the  Act),  unless  the  Act 
expressly  or  by  necessary  implication  enables  them  to  be  done 
elsewhere."  But  a  limitation  of  the  operation  of  an  Act  to 
some  particular  part  of  the  kingdom  will  not  necessarily  make 
the  Act  wholly  inoperative  with  regard  to  all  things  relating  or 
belonging  to  the  excluded  part.  Thus,  in  B.  v.  Brackenridge 
(1868),  L.  E.  1  C.  C.  R.  134,  it  was  contended  that  the 
24 & 25  Vict.  Forgery  Act,  1861,  which  by  s.  55  enacts  that  "nothing  in 
this  Act  shall  extend  to  Scotland  except  as  otherwise  herein- 
before expressly  provided,"  did  not  extend  to  the  offence  of 
forging  Scotch  bank-notes.  But  the  Court  held  that  it  did,  and 
that  the  effect  of  the  above-mentioned  words  was  merely  to 
exclude  from  the  operation  of  the  Act  offences  committed  and 
punishable  in  Scotland.]  So,  in  R.  v.  Lightfoot  (1856),  6 
E.  &  B.  822,  it  was  contended  that  a  summons  issued  in 
England  against  the  putative  father  of  a  bastard  child  could 
not  be  served  on  the  father  in  Scotland,  where  he  had  gone  to 
7  &  8  Vict.  reside,  as  the  Poor  Law  Act,  1844,  was  a  statute  extending  only 
*•  ^*'^-  to  England.     As  to  this  argument.  Lord  Campbell  said  (p. 

829):  "Section  75  is  evidently  intended  merely  to  prevent 
the  Act  from  having  a  general  operation  07er  the  United  King- 
dom with  regard  to  '  the  laws  relating  to  the  poor,'  and  can  have 
nothing  to  do  with  the  incidents  of  a  proceeding  before  English 

(*)   Vide  Int.  Act,  1889,  SB.  13,  16  (1)  (2).  23  («),  post.  Appendix  0. 

{!)  In  Fordyee  v.  Bridget  (1847).  1  H.  L  C.  1,  a  question  was  raised  as  to 
whether  4  &  5  Will.  4,  c.  22,  applies  to  Scotland,  but  no  general  principles  were 
discussed. 

(m)  32  &  33  Viot.  c  71 ;  repealed  in  1883  (46  &  47  Vict.  u.  52). 
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petty  sessions  as  to  the  maintenance  of  a  bastard  born  in  Eng- 
land" (w). 

[From  the  conquest  of  Ireland  by  Henry  II.  until  the  pass-  Effect  of 
ing  of  Poyning's  law  (10  Hen.  7),  Ireland  legislated  for  itself,  EngUsh 
and  English  statutes  had  no  force  there  (o).     From  that  date  f^iaud.™ 
till  1719,  no  English  or  British  Act  applied  to  Ireland  unless 
it  was  specially  named  or  included.     In  that  year  (6  Geo.  1, 
c.  5)  the  British  Legislature  asserted  the  right  to  make  laws 
for  Ireland.     This  claim  was  abandoned  in  1782  (22  Geo.  3, 
fi.  53),  and  the  Irish  Legislature  became  independent  from  the 
British.     So  matters  stood  until  the  Union,  and  "since  the 
Union  all  Acts  of  Parliament  extend  to  Ireland,  whether  ex- 
pressly mentioned  or  not,  unless  that  portion  of  the  United 
Kingdom  be  expressly  excepted,  or  the  intention  to  except  it  is 
otherwise  plainly  shown"  (p).] 

[But  the  .Act  of  Union  has  not  extended  to  Ireland  any  39&40 
English  or  British  Act  passed  before  1800  which  did  not  pre-  Geo.  3,  0.  67. 
viously  apply  to  Ireland.    "  If,"  said  the  Court  in  Lane  v. 
Bennett  (1836),  1  M.  &  W.  75,  "the  expression  'beyond  the 
seas '  in  4  &  5  Anne,  c.  3,  is  to  be  construed  as  equivalent  to  4  Anne.  0. 16 
'out  pf  the  realm  of  England'  [as  we  think  it  is],  then  the  (Rufihead). 
Act  of  Union  does  not  bring  Ireland  within  that  realm  or  make 
it  parcel  thereof,  but  it  forms  one  United  Kingdom  of  both,  and 
provides  that  all  the  laws  then  in  force  in  each  shall  remain  as 
by  law  established  in  each.     Anyone,  therefore,  in  Ireland  is 
still  out  of  that  which  was  the  realm  contemplated  by  the 
statute  of  Anne,  although  England  has  ceased  to  be  a  separate 
kingdom,"]  and  various  statutes,  such  as  the  Life  Assurance 
Policies  Act,  1774,  have  been  extended  to  Ireland  by  express  14  (jeo_  4 
enactment  {q}.  0.  48. 

There  is  a  presumption  that  an  Act  of  Parliament  will  not 
operate  beyond  the  United  Kingdom  (r) .     The  Isle  of  Man 
and  the  Channel  Islands  are  not  colonies,  but  are  included  in       a.  ;:q  v-  + 
the  definition  given  in  sect.  18  (1)  of  the  Interpretation  Act,  ^  53 
1889  (s),  of  the  "British  Islands."     [The  Isle  of  Man  (f)  is  isieofMan. 
subject  to  the  British  Legislature,  but  British  statutes  do  not 
extend  to  the  island  unless  it  is  specially  named  (m)  .] 

As  regards  the  Channel  Islands,  there  is  still  some  doubt  channel 
whether  an  Act  of  Parliament  becomes  there,  of  its  own  force,  a  Islands. 

(«)  See  Berkley  v.  Thomson  (1884),  10  App.  Cas.  45. 

(0)  See  1  Bl.  Comm.  103. 

(p)  1  Steph.  Comm.  101.     See  B.  v.  Mallow  (1859),  12  Ir.  C.  L.  E.  35. 

(?)  By  the  Life  Insurance  (Ireland)  Act,  1860  (29  &  30  Vict.  c.  42).  See 
Griffiths  V.  Fleming,  (1909)  1  K.  B.  805. 

(r)  Ilhert,  Leeislative  Methods  and  Forms,  251. 

(»)  Post,  Appendix  C. 

(0  Purchased  in  1765.(5  Geo.  3,  c.  26). 

(«)  See  1  Bl.  Comm.  105,  106  ;  Anson,  Law,  &o.  of  Constitution  (4th  ed.),  ii. 
267. 
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binding  law  (x) .  Where  an  enactment  is  meant  to  extend  to 
the  Channel  Islands,  it  is  usual  (y),  but  not  invariable  (2),  nor 
it  would  seem  essential,  to  insert  the  following  clause:  "The 
Eoyal  Courts  of  the  Channel  Islands  shall  register  this  Act," 
or  a  clause  authorising  the  King  in  Council  to  make  an  order 
applying  the  Act  to  the  islands,  and  requiring  its  registration 
there  (a) . 

Colonies  and        6 .  The  legislation  applicable  to  a  British  possesion  falls  into 

India.  three  classes: 

1 .  Imperial  statutes  expressly  or  by  necessary  implication 

extending  to  the  possession; 

2 .  (a)  English  or  British  or  United  Kingdom  statutes  (6) 

extended  to  the  possession  as  part  of  the  personal  law 
of  the  first  settlers;  or 
(b)  Legislation  of  foreign  Statee  in  force  in,  the  possession 
on  its  conquest  or  cession;  and 

3.  Acts,  ordinances,  or  other  forms  of  legislation   of   the 

possession,  enacting  new  laws,  or  adopting  English 
or  British  or  United  Kingdom  Acts  with  or  without 
modification  (c) . 

Theoretically,  the  British  Parliament  can  legislate  for  the 
whole  Empire.  But  it  is  never  presumed  to  legislate  except  for 
the  United  Kingdom,  unless  apt  words  are  inserted  in  the  Act. 

The  term  "  British  possession  "  used  above  means  any  part 
of  the  King's  dominions,  except  the  United  Kingdom  (d),  and 
is  ^therefore  wide  enough  to  include  the  Isle  of  Man  and  the 
Channel  Islands  (e) . 

The  term  "  colony  "  means  any  part  of  the  King's  dominions, 
except  the  British  Islands  and  British  India  (/) . 

The  term  "  British  India  "  means  all  territories  and  places 
within  the  King's  dominions  which  are  for  the  time  being 
governed  by  the  King  through  the  Governor-General  of  India, 

(x)  Jenkyns,  British  Kule  and  Jurisdiction  beyond  the  Seas,  37  ;  Anson,  I.  e. 
261. 

(y)  See  Customs  Consolidation  Act,  1876  (39  &  40  Vict.  u.  36),  s.  289; 
Savings  Bank  Act,  1891  (54  &  55  Vict.  c.  21),  s.  17. 

(z)  See  Penal  Servitude  Act,  1891  (54  &  66  Vict.  u.  69),  s.  10 ;  Post  Office 
Act,  1908  (8  Ed-w.  7,  c.  48),  s.  88. 

(a)  The  practice  of  registration  seems  to  have  heen  derived  from  the  same 
source  as  the  claim  of  French  Parliaments,  ■which  led  to  constitutional  disputes 
in  the  reign  of  Louis  XVI.  A  similar  practice  existed  in  French  colonies: 
Du  Boulay  v.  Du  Boulay  (1869),  L.  E.  2  P.  C.  430.  It  is  a  moot  question 
whether  registration  can  be  required  if  the  order  is  not  made  with  the  con- 
currence of  the  island  States  :  Se  States  of  Jersey  (1853),  9  Moore,  P.  0.  185 ; 
S.e  Jersey  Truon  Board,  8  St.  Tr.  (N.  S.)  286, 1147  ;  Jenkyns,  I.  c.  37,  38  ;  Anson, 
;.  c.  ii.  261— 263. 

{b)  The  statutes  of  Scotland  and  Ireland  do  not  bind  any  colony.  Nova 
Scotia  is  under  the  English  common  law  as  it  stood  at  the  date  of  its  complete 
acquisition  :  see  North  American  Life  Co.  v.  Craigen  (1886),  12  Canada,  278,  292. 

(«)  This  last  head  is  dealt  with  in  ch.  ix.  post,  p.  426. 

{O)  Int.  Act,  1889,  s.  Wi^),  post,  Appendix  C. 

(e)  Ibid.  B.  18  (I),  post.  Appendix  C. 

(/)  Ibid.  a.  18  (3),  post,  Appendix  C. 
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or  through  any  governor  or  other  officer  subordinate  to  the 
Governor-General  {g) . 

In  New  Zealand  Loan,  dc.  Co.  v.  Morrison,  (1898)  A.  C. 
349,  the  question  arose  whether  the  Joint  Stock  Companies 
Arrangement  Act,  1870  {h),  which  purported  to  extend  to  all 
creditors,  applied  to  creditors  in  the  Colony  of  Victoria.  Lord 
Davey  (p.  357)  said:  "  Their  lordships  do  not  think  that  the 
Arrangement  Act  of  1870,  when  read  by  itself  and  detached 
from  the  other  companies,  does,  either  by  express  words  or  by 
necessary  implication,  extend  to  the  colonies.  That  Act,  how- 
ever, cannot  be  regarded  by  itself,  but  as  only  one  of  a  collec- 
tion of  Acts  together  containing  the  statutory  law  relating  to 
Joint  Stock  Companies  in  the  United  Kingdom,  which  are  com- 
pendiously referred  to  as  the  Companies  Acts  and  need  to  be 
read  together.  It  is  imj)ossible  to  contend  that  the  Companies 
'  Acts  as  a  whole  extend  to  the  colonies  or  are  intended  to  bind 
the  colonies.  The  colonies  possess  and  have  exercised  the  power 
of  legislating  on  these  subjects  for  themselves,  and  there  is 
every  reason  why  legislation  of  the  United  Kingdom  should  not 
unnecessarily  be  held  to  extend  to  the  colonies,  and  thereby 
overrule,  qualify,  or  add  to  their  own  legislation  on  the  same 
subject."  And  in  the  result  it  was  held  that  the  Act  applied 
only  to  creditors  whose  rights  were  in  question  in  Courts  of  the 
United  Kingdom  {i) . 

Imperial  Acts  extending  to  British  possessions  are  of  two  Imperial  Acts 
kinds:  extending  to 

(a)  Acts  applying  to  particular  possessions  or  groups  of 

possessions;  and 

(b)  Acts  extending  to  all  possessions. 

To  the  first  class  belong  the  British  North  America  Act,  so&3iViot. 
1867,  and  the  Acts  amending  it,  the  Australian  Commonwealth  ®-  ^• 
Act,  1900,  the  South  Africa  Act,  1909,  and  the  Constitution  ^.\*.^* '^'"'■ 
Acts  estaljlishing    responsible    government   in   many  British  9  Edw.  7 
possessions.  0. 9. 

No  legal  question  can  arise  as  to  the  validity  of  any  of  th^e 
Acts,  nor  as  to  the  competence  of  the  Imperial  Legislature  to 
amend  or  alter  them  (fc) . 

Acts  which  extend  to  all  the  King's  dominions,  override  the 
inconsistent  provisions  of  every  prior  Act  (imperial  or  colonial) 
relating  to  any  British  possession.     This  is  a  clear  constitu- 

(y)  Ibid.  8.  18  (4).  "India"  includes  territories  of  native  princes  or  chiefs 
under  the  suzerainty  of  the  king,  exercised  through  the  Indian  governors : 
s.  18  (5) :  vide  mat,  Appendix  C. 

(A)  33  &  34  Vict  c.  104,  repealed  and  re-enacted  in  the  Companies  (Consoli- 
dation) Act,  19n8  (8  Edw.  7,  c.  69). 

(i)  As  to  Bankruptcy  Acts,  see  post,  p.  418. 

(A)  Vide  ante,  p.  76  ;  Broom,  Const.  Law,  pp.  120,  126,  191 ;  1  Steph.  Comm. 
125;  Todd,  Pari.  Govt,  in  Colonies,  ch.  iv.  ;  Moutledge  v.  low  (1868),  L.  R.  3 
H.  L.  100. 

C.  E  B 
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tional  rule,  and  has  been  recognised  in  Canadian  decisions  (Z)i 
Every  subsequent  colonial  Act  which  is  repugnant  to  an 
Imperial  Act  extending  to  the  colony,  or  to  any  Order  in 
Council  or  regulation  made  under  the  Act,  or  having  in  the 
colony  the  effect  of  the  Act,  is  void  and  inoperative  to  the  extent 
of  the  repugnancy  (m) . 

Very  few  modern  Acts  extend  to  the  whole  of  the  Empire, 
and  it  is  now  usual  to  insert  in  Acts  of  this  class  a  sus- 
pensory clause,  enabling  the  Imperial  Government  to  suspend 
the  operation  in  a  colony  of  an  Imperial  Act,  so  long  as  a 
satisfactory  equivalent  for  its  terms  is  provided  by  the  colonial 
Legislature  (n) . 

In  the  case  of  Merchant  Shipping  and  Admiralty  jurisdic- 
tion, jand  the  Foreign  Enlistment,  Fugitive  Offenders,  and 
Extradition  Acts  the  intervention  of  the  Imperial  Legislature 
is  essential,  the  colonies  only  having  such  powers  of  extra- 
territorial legislation  as  are  expressly  conferred  by  their  Con- 
stitution Acts  or  other  imperial  legislation. 

In  the  case  of  an  Imperial  Act  it  would  seem  that  the  deci- 
sions of  the  Courts  of  the  United  Kingdom  (even  if  not  of  the 
last  resort),  though  not  strictly  binding  on  the  colonial  Courts, 
should  be  followed  by  them  (o).  And  the  same  rule  has  been 
adopted  as  the  ordinary  but  not  as  an  inflexible  rule  by  the 
Supreme  Court  of  the  United  States  in  .the  case  of  statutes 
which  copy  the  legislation  of  England  or  other  States  (p) . 

The  English  Bankruptcy  Act,  1869  (q),  applied,  sttb  modo, 
46  &[47  Vict,  to  all  the  King's  dominions  (r),  and  the  Bankruptcy  Act,  1883, 
°-  S2.  seems  to  apply  to  land  in  any  part  of  the  King's  dominions  (s). 

In  Williams  v.  Davies,  (1891)  A.  C.  460,  at  p.  465,  the  Judi- 
cial Committee  said:  "  The  Supreme  Court  lays  down  the  prin- 
ciple that  an  Imperial  Act  does  not  apply  to  a  colony  unless  it 
bo  expressly  so  stated  or  necessarily  implied.    They  point  out 

{I)  E.  V.  College  of  Physicians  and  Surgeons  (1879),  44  Upp.  Can.  'Q.  B.  564,  on 
the  Medical  Act.  1858  (21  &  22  Vict.  c.  90). 

[m)  28  &  29  Vict.  c.  63,  a.  2,  post,  p.  4.33. 

(«)  E.g.,  Foreign  Enlistment  Act,  1870 ;  Extradition  Acts,  1870,  1873,  1895 
and  1906;  Fugitive  .Offenders  Act,  1881:  and  Official  Secrets  Act,  1889. 
For  list  of  such  Acts,  ace  Tarring,  Law  of  the  Colonies.  As  to  the  mode  of 
proving  the  appUnation  of  the  Foreign  Enlistment  Act,  1870,  to  a  foreign 
posse.>ision  of  the  Crown, -see  H.  v.  Jamestm,  (1896)  2  Q.  B.  426. 

(n)  See  Trimble  v.  Hill  (1880),  6  App.  Cas.  342  ;  City  Bank  v.  Barrow  (1880), 
5  App.  Cas.  664.  673,  Selborne,  L.O.  This  view  has  been  accepted  in  Canada: 
Paradis  v.  R.  (1887),  1  Canada  Ex.  191 ;  McPherson  v.  R.  (1882),  ibid.  53. 

[p)  Inter-Slate  Traffic  (Commission  v.  Baltimore  and  Ohio  Railroad  (1891),  145 
U.  S.  26X  ;    Whitney  v.  Fox  (1896),  166  U   S.  637. 

[q)  ?■■!  &  33  Vict.  c.  71,  repealed  in  1x83  (46  &  47  Vict.  c.  52). 

(/)  Williams  on  Bankrupti-,y  (9th  ed.),  p.  1.  The  banlfruptcy  law  of  India 
rests  on  an  Imperial  Act  (11  &  12  Vict.  c.  21).  The  extent  to  which  this  Act 
operates  independently  of  the  Act  of  1883  is  uncertain.  See  Re  Macfadyen, 
(1908)  1  K.  B.  675.  As  to  the  relation  of  this  Act  to  local  legislation  on  bank- 
ruptcy, see  Ofiieial  Assignee,  Bombay  v.  Registrar  Small  Causes  Court,  Amritsar 
(19111),  L.  R.'37  Ind.  App.  86. 

(«)  In  reArtola  (1890),  24  Q.  B.  D.  640. 
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that  there  is  no  case  deciding  that  land  in  a  colony  passes  under 
sect.  17  (of  the  Bankruptcy  Act,  1869),  and  they  dwell  on  the 
inconveniences  which  would  arise  from  conflicts  of  law  if  an 
.  English  statute  were  to  transfer  land  beyond  the  limits  of  the 
United  Kingdom.  -On  these  grounds  they  hold  that  under  the 
word  'property'  (in  sect.  17)  land  in  Lagos  does  not  pass  to 
the  trustee  in  bankruptcy.  Upon  this  rejasoning  their  lordships 
iave  to  remark  that  there  is  no  question  here  of  any  conflict 
between  English  and  foreign  law.  Lagos  was  not  in  1869,  and 
is  not  now^  a  foreign  country.  How  far  the  Imperial. Parlia- 
ment should  pass  laws  framed  to  operate  directly  in  the  colonies 
is  a  question  of  policy,  more  or  less  deilicate,  according  to  cir- 
cumstances. No  doubt  has  been  suggested  that  if  such  laws 
are  passed  they  must  be  held  valid  in  colonial  Courts  of  law  (t). 
It  is  true  that  the  laws  of  every  country  must  prevail  with 
respect  to  the  land  situated  there.  If  the  laws  of  a  colony  are 
such  as  would  not  admit  of  a  transfer  of  land  by  a  mere  vesting 
order  or  mere  appointment  of  a  trustee,  questions  may  arise 
■which  must  be  settled  according  to  the  circumstances  of  each 
oase.  Such  questions  are  specially  likely  to  arise  in  those 
-colonies  to  which  the  Imperial  Legislature  has  delegated  the 
power  of  making  laws  for  themselves,  and  in  which  laws  have 
been  made  with  reference  to  bankruptcy."  The  Judicial  Com- 
mittee went  on  ,to  say,  at  p.  466:  "If  a  consideration  of  the 
scope  and  object  of  a  statute  leads  to  the  conclusion  that  the 
Legislature  intends  to  affect  a  colony,  and  the  words  used  are 
calculated  to  have  that  effect,  they  should  be  so  construed.  It 
has  been  pointed  out  above  [p.  465]  that  some  sections  of  the 
statute  clearly  bind  the  colonies  in  words  which  do  not  neces- 
sarily, but  which  may,  apply  to  land.  By  the  Bankruptcy  Act 
-of  1849  (12  &  13  Vict.  c.  106),  s.  142,  all  lands  of  the  bankrupt 
'in  England,  Scotland,  Ireland,  or  in  any  of  the  dominions, 
plantations,  or  colonies  belonging  to  her  Majesty,  are  to  vest  in 
his  assignees.'  By  sect.  168  of  the  Bankruptcy  Act  of  1883  (46 
■&  47  Vict.  c.  52)  the  property  which  is  passed  to  the  trustee 
includes  'land,  whether  situate  in  England  or  elsewhere.' 
The  Scotch  Act  of  Bankruptcy,  passed  in  1856  (19  &  20 
Vict.  0.  72),  s.  102,  vests  in  the  trustee  the  bankrupt's 
'real  estate  situate  in  England,  Ireland,  or  in  any  of  her 
Majesty's  dominions.'  The  Irish  Act  of  Bankruptcy,  riassed 
in  1857  (20  &  21  Vict.  c.  60),  s.  268,  vests  in  the  bank- 
rupt's trustee  all  his  land,  'wheresoever  situate.'  No  reason 
«an  be  assigned  why  the  English  Act  of  1869  should  be 
.governed  by  a  different  policy  from  that  which  was  directly 
expressed  in  the  Scotch  and  Irish  Acts  and  in  the  English  Acts 
immediately  preceding  and  immediately  succeeding.  It  is  a 
much  more  reasonable  conclusion  that  the  framers  of  the  Act 

{i)  See'iJ.    V.    College  of  Physicians  and  Surgeons  (1879),   44   Upper  Canada 
<Q.  B.  564,  on  the  Medical  Act,  1868  (21  &  22  Vict.  c.  90). 
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considered  that  in  using  general  terms  they  were  applying  their 
law  wherever  the  Imperial  Parliament  had  the  power  to  apply 
it;  and  their  lordships  hold  that  there  is  no  good  reason  why 
the  literal  construction  of  the  words  should  be  cut  down  so  as  to 
make  them  inapplicable  to  a  colony"  (m). 
Planted  Prima,  facie  the  common  (x)  and  statute  law  of  England,  as 

it  was  on  the  plantation  of  the  colony,  extends  to  every  British 
colony  (including  the  United  States  of  North  America)  which 
was  colonised  without  conquest  or  cession  from  a  civilised 
Power .  In  the  absence  of  special  provision  it  is  deemed  to  have 
been  planted  with  the  settlers  as  their  personal  law.  The 
question  whether  a  given  English  or  British  Act  extends  to  a. 
colony  is  not  in  truth  a  question  of  construction,  but  of  history. 
The  answer,  in  the  absence  of  specific  provisions  by  charter  (y) 
or  proclamation  (z)  or  legislation,  depends  not  upon  anything 
in  the  terms  pf  the  Act  itself,  but  upon  the  opinions  of  the 
judges  as  to  whether  the  Act  is  one  which  in  its  nature  could' 
be  treated  as  forming  part  of  the  body  of  law  which  English- 
men ;would  carry  with  them  to  a  new  country.  For  an  Act. 
passed  prior  to  the  formation  of  a  colony  bo  run  in  the  colony 
without  express  words,  the  Act  must  be  applicable  to  the  cir- 
cumstances of  the  colony  (a),  or  be  adopted  by  colonial  Act  or 
ordinance  (6),  or  applied  by  royal  charter  (c). 

The  law  on  this  subject  is  thus  summed  up  by  Lord  Watsoa 
in  Cooper  v.  Stuart  (1889),  14  App.  Cas.  286,  291:  "The- 
extent  to  which  English  law  is  introduced  into  a  British  colony 
and  "the  manner  of  its  introduction  must  necessarily  vary 
according  to  circumstances .  There  is  a  great  difference  between 
a  colony  acquired  by  conquest  or  cession,  in  which  there  is  an 
established  system  of  law,  and  that  of  a  colony  which  consists. 
of  a  tract  of  territory  practically  unoccupied,  without  settled; 
inhabitants  or  settled  law,  at  the  time  when  it  was  peaoefuUy 
annexed  to  the  British  dominions.  The  colony  of  New  South 
Wales  belongs  to  the  latter  class .  In  case  of  such  a  colony  the- 
Crown  may  by  ordinance,  and  the  Imperial  Parliament  or  its. 
own  Legislature,  when  it  comes  to  possess  one,  may  by  statute 

(u)  See  Ex  parte  Rogers  (1881),  16  Ch.  D.  666,  Jessel,  M.R. 

(x)    Vide  post,  p.  422,  n. 

(y)  The  expression  common  law  probatly  does  not  inclade  what  is  called  the 
common  law  of  Parliament.  See  Chanter  t.  Blackwood  (1904),  1  Australia 
C.  L.  K.  39,  57,  Griffith,  C.J.,  referring  to  Porsyth,  Cases  on  Constitutional 
Law,  p.  25,  opinion  of  Cockbum  and  BetheU ;  and  to  Kielley  v.  Carson  (1843), 
4  Moore,  P.  C.  84.  And  it  does  not  include'  ecclesiastical  law :  Se  Bishop  of~ 
Natal  (1864),  3  Moore,  P.  C.  (N.  S.)  148. 

(a)  In  the  case  of  British  Columbia.  See  Watls  v.  WatU,  (1908)  A.  C.  .573, 
where  the  Proclamation  of  19th  November,  1858,  was  held  to  apply  to  that 
province  of  Canada  the  Matrimonial  Causes  Act,  1867  (20  &  21  Viet.  c.  85). 

(a)  WhicTce^-  v.  Sums  (1858),  1  De  G.  M.  &  G.  506  ;  7  H.  L.  C.  124  ;  Jex  v.. 
M'Kinneu  (1889),  14  App.  Cas.  79 ;  1  Bl.  Comm.  108. 

(*)  Att.-Gen.  v.  Stewart  (1817),  2  Meriv.  143. 

(c)  See  Jephson  v.  Biera  (1835),  3  St.  Tr.  (N.  S.)  591,  as  to  Gibraltar,  a, 
possession  acquired  by  conquest. 
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declare  what  part  of  the  common  and  statute  law  of  England 
shall  have  effect  within  its  limits.  But  when  that  is  not  done 
the  law  of  England  must  (subject  to  well-established  excep- 
tions) become  from  the  outset  the  law  of  the  colony,  and  be 
admiuistered  by  its  tribunals.  In  so  far  as  it  is  reasonably 
applicable  to  the  circumstances  of  the  colony,  the  law  of  England 
must  prevail  until  it  is  abrogated  or  modified  either  by  ordinance 
or  statute.  The  often-quoted  observations  of  Sir  William 
Blackstone  (1  Comm.  107)  appear  to  their  lordships  to  have  a 
direct  bearing  upon  the  present  case.  He  says:  '  It  hath  been 
held  that  if  an  uninhabited  country  be  discovered  and  planted 
by  English  subjects,  all  the  laws  then  in  being  which  are  the 
birthright  of  every  English  subject  are  immediately  there  in 
force  (Salk.  411,  666).  But  this  must  be  understood  with  very 
many  and  very  great  restrictions.  Such  colonists  carry  with' 
them  only  so  much  of  the  English  law  as  is  applicable  to  the 
condition  of  an  infant  colony;  such,  for  instance,  as  the  general 
rules  of  inheritance  and  protection  from  personal  injuries.  The 
artificial  requirements  and  distinctions  incident  to  the  property 
of  a  great  and  commercial  people — the  laws  of  police  and 
revenue  (such  especially  as  are  enforced  by  penalties),  the  mode 
of  maintenance  of  the  Established  Church,  the  jurisdiction  of 
spiritual  courts  {d)  and  a  multitude  of  other  provisions,  are 
neither  necessary  nor  convenient  for  them,  and  therefore  are 
not  in  force.  What  shall  be  admitted  and  what  rejected,  at 
what  times  and  under  what  restrictions,  must,  in  case  of  dispute, 
be  decided  in  the  first  instance  by  their  own  provincial  judica- 
ture, subject  to  the  decision  and  control  of  the  King  in  Council; 
the  whole  of  their  Constitution  being  aJso  liable  to  be  new 
modelled  and  reformed  by  the  general  superintending  power  of 
the  Legislature  in  the  mother  country.'  Blackstone  in  that  pas- 
sage was  setting  right  an  opinion  attributed  to  Lord  Holt,  that 
all  laws  in  force  in  England  must  apply  to  an  infant  colony 
of  that  kind.  If  the  learned  author  had  written  at  a  later  date, 
he  would  probably  have  added  that,  as  the  population,  wealth, 
and  commerce  of  the  colony  increase,  many  rules  and  principles 
of  English  law,  which  were  unsuitable  to  its  infancy,  will 
gradually  be  attracted  to  it,  and  that  the  power  of  remodelling 
its  laws  belongs  also  to  the  colonial  legislature." 

[In  Whicker  v.  Rume  (1858),  7  H.  L.  C.  124,  the  effect  in  a 
colony  of  this  same  statute  was  again  discussed  with  reference  to 
New  South  Wales,  a  colony  planted  by  Englishmen,  and  not  a 
conquered  colony.  It  was  contended  that  the  decision  in  Att.- 
Gen.  V.  Stewart  (1817),  2  Mer.  143,  was  inapplicable.  The 
House  of  Lords,  however,  held  that  the  general  principles  laid 
down  by  Sir  William  Grant  in  the  words  above  quoted  were 
entirely  correct  and  governed  this  case.    "  It  is  true,"  said  Lord 

((?)  Se  Bishop  of  Natal  (1864),  3  Moore,  P.  C.  (N.  S.)  148. 
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Chelmsford,  "  that  the  inhabitants  of  a  conquered  counfry  have 
those  laws  only  which  are  established  by  the  Sovereign  of  the 
conquering  country,  and  that  the  colonists  of  a  planted  colony 
carry  with  them  such  laws  of  the  mother  country  as  are  adapted 
to  their  new  situation  (e).  But  the  opinion  of  Sir  William 
Grant  related  generally,  I  think,  to  the  Statute  of  Mortmain 
as  applicable  to  all  colonies,  and  therefore,  upon  general  prin- 
ciples, I  come  without  any  hesitation  to  the  conclusion  that  it  is 
not  applicable  to  New  South  Wales"  (/).  The  English  law 
as  to  perpetuities  "  is  founded,"  as  the  Judicial  Committee  said 
in  Yeap  Chea  No  v.  Ong  Chea  No  (1875),  L.  E.  6  P.  C.  381, 
394,  "  upon  considerations  of  public  policy,  which  seem  to  be  as 
applicable  to  the  condition  of  such  a  place  as  Penang  as  to 
England,"  and,  consequently,  it  was  held  to  extend  to  the 
settlement  of  Penang.]  In  Att.-Gen.  for  N.  S.  W.  v.  Love, 
9<Jeo.4,  (1898)  A.  C.  679,  685,  it    was    decided    that    the.  Nullum 

Tempus   Act   had   prima   facie   been  applied   to   the  colony- 
g„  of  New  South  Wales  by  the  Australian  Courts  Act,  1828,  and 

c.  83.  '  that  it  was  not  possible  to  limit  the  prma /ac^e  meaning  of  the, 
latter  Act  by  restricting  the  laws  and  statutes  therein  referred 
to  to  laws  and  statutes  having  relation  to  procedure.  The  Com- 
mittee in  reaching  its  conclusions  were  affected  by  the  opinions 
of  colonial  judges  as  to  the  importance  of  the  Nullum  Tempus . 
Act,  in  the  administration  of  justice  in  the  colony,  and  by 
judgments  from  1849  based  on  the  view  that  it  did  there 

apply  (5^)- 

The  Marriage  Act  (32  Hen.  8,  o.  38)  has  been  held  to  be  jn 
force  in  Australia  (h),  and  the  Sunday  Observance  Act  (29 
Chas.  2,  c.  7)  (^)  has  been  held  to  be  in  force  in  New  South: 

5  Geo.  4,         Wales.     The  Vagrancy  Act,  1824,  is  not  in  force  there  (/). 

"•  *3-  The  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  is  held  not  to 

apply  to  Queensland  (Jc) . 

In  considering  whether  a  particular  English  statute  applies 
to  a  colony,  it  is,  of  course,  necessary  to  consider  not  only  the 
circumstances  of  its  plantation,  but  the  charter  of  justice  con- 
stituting the  courts  of  the  colony  (I) . 

(e)  ["  The  common  law  of  England  is  the  common  law  of  the  plantations 
and  all  statutes  in  afBrmance  of  the  common  law  passed  in  England  antecedent 
to  the  settlement  of  any  colony  are  in  force  in  that  colony  unless  there  is  some 
private  Act  to  the  contrary,  though  no  statutes  made  since  these  settlements  are 
tiiere  in  force  unless  the  colonies  are  particularly  mentioned."  In  these  words 
Eiohard  West  gave  his  opinion  as  to  the  Admiralty  jurisdiction  in  the  planta- 
tions, June  '20th,  1720.  See  Opinions  of  Eminent  Lawyers,  by  George  Chalmers, 
vol.  ii.  202.]  "tipon  this  rule  depends  the  currency  of  the  common  law  in  the 
States  of  the  American  Union  (other  than  Florida  and  Louisiana). 

{/)  Cf.  Jex  v.  M'Kinney  (1889),  14  App.  Cas.  77  ;  Cooper  v.  Stmrt  (1889),  U 
App.  Cas.  291. 

(g)  See  Curlewis,  Comparative  Table  of  English  Laws  in  force  in  N.  S.  W. 

(A)  Major  v.  Miller  (1906),  4  Austr.  C.  L.  R.  219. 

(t)  Soott  V.  Paimy  (1907),  S  Austr.  C.  L.  R.  132. 

(j)  Mitchell  V.  Scales  (1907),  5  Austr.  0.  L.  R.  405. 

(k)  Seis  V.  Carlinsi  (1908),  5  Austr.  C.  L.  R.  673. 

{l)  For  these  charters  so  far  as  in  force,  see  Statutory  Rules  and  Orders 
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The  authorities  as  to  the  extent  of  English  law  to  British 
possessions  are  collected  in  Quan  Yich  v.  Hinds  (1905),  2 
Australia  C.  L.  R.  345,  355,  366,  where  it  was  decided  that 
the  Lotteries  Act,   1823,  was  not    in    force  in  New  South  4Geo.4,  o.  60. 
Wales  (m). 

It  has  been  held  that  the  common  law  as  to  ancient  lights  as 
it  stood  at  the  passing  of  the  Australian  Courts  Act,  1828,  was  9  Geo.  4, 
a  law  which  could  be  applied  to  the  colony  of  New  South  Wales,  "•  83. 
and  was  so  applied  by  virtue  of  sect.  24  of  that  Act,  even  if  it 
had  not  already  been  brought  by  the  first  settlers  {n) .  But  by 
subsequent  legislation  this  decision  has  been  overridden  except 
as  to  actions  decided  or  pending  before  the  passing  of  the 
statute  (o) . 

Prima  facie  those  parts  of  the  British  Empire  which  have  Conquered 
been  acquired  by  conquest  or  cession  from  a  civilised  Power  '"^<'^4®'l 

•  .  colonics 

remain  under  the  laws  of  the  Power  to  which  they  originally 
belonged  (p),  subject  to  the  modifications  (q)  introduced  since 
the  conquest  or  cession;  and  in  the  construction  of  colonial 
Acts  or  ordinances  in  these  colonies,  regard  must  be  had  to  the 
common  law  there  prevailing,  and  to  the  special  rules,  if  any, 
of  construction  adopted  by  that  law. 

[The  effect  of  British  statutes  upon  conquered  or  ceded 
colonies  was  elaborately  discussed  in  the  case  of  Att.-Oen.  v. 
Stewart  (1817),  2  Meriv.  143,  166.  The  question  there  raised 
was  whether  the  Statute  of  Mortmain  (9  Geo.  2,  c.  36,  rep.) 
was  in  force  in  the  island  of  Grenada.  Sir  William  Grant 
decided  that  it  was  not,  and,  after  citing  the  passage  from 
Blackstone  which  has  just  been  quoted  continued  as  follows: 
"  Whether  the  Statute  of  Mortmain  be  in  force  in  the  island  of 
Grenada  will  depend  on  this  consideration — whether  it  be  a  law 
of  local  policy,  adapted  solely  to  the  country  in  which  it  was' 
made,  or  a  general  regulation  of  property  equally  applicable 
to  any  country  in  which  property  is  governed  by  the  rules  of 
English  law.    Now  the  object  of  the  Statute  of  Mortmain  was 

Revised  (ed.  1904)  under  the  title  of  the  colony  concerned,  and  subsequent 
annual  volumes  of  St.  R.  &  O. 

(»»)  Earlier  Lotteries  Acts  seem  to  be  in  force  there :  Att.-Gen.  for  N.  S.  W. 
V.  Mutual  Loan  Agency  Fund  (1909),  9  N.  S.  W.  St.  Rep.  148. 

(«)  Salshety  Y .  Permanent  Trustee  (1904),  1  Australia  C.  L.  R.  283. 

(o)  Ancient  Lights  Act,  1904  (No.  16),  of  New  South  Wales. 

(p)  See  Tarring's  Law  of  the  Colonies  (2nd  ed.),  oh.  i  pp.  4 — 37.  In  Quebec 
the  law  of  champerty  was  introduced  as  part  of  the  English  criminal  law  by  the 
Quebec  Act,  1774  (14  Geo.  3,  c.  83) :  Meloohe  v.  Deguire  (1903),  34  Canada,  25. 

(?)  New  York,  Maine,  and  Jamaica  were  put  under  the  common  law  of 
England.  The  criminal  law  of  Quebec  is  that  of  England  (14  Geo.  3,  c.  83, 
s.  11),  but  the  civil  law,  so  far  as  it  is  not  codified,  rests  on  the  custom  of  Paris. 
The  civil  and  criminal  law  of  the  South  African  Colonies  is  based  on  the  Roman- 
Dutch  law:  see  Nathan,  Common  Law  of  S.  Africa;  Journ.  Society  Comp. 
Leg.  (N.  S.)  1905,  p.  34.  The  South  African  Courts  often  have  to  consider 
whether  a  particular  rule  of  Roman-Dutch  law  was  carried  to  South  Africa 
and  made  part  of  the  local  law-  In  British  Guiana  an  ordinance  was  passed 
in  1904  (No.  12)  abrogating  the  Senitiis  ConauUmn  Velleianum  and  the  rescript 
Authentica  si  quae  muUer. 
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wholly  political;  it  grew  out  of  local  circumstances  and  was 
meant  to  have  merely  a  local  operation.  It  was  passed  to  pre- 
vent what  was  deemed  a  public  mischief  in  England,  and  not 
to  regulate  the  power  of  devising  or  to  prescribe  the  forms  of 
alienation.  The  Mortmain  Act,  framed  as  it  is,  is  quite  in- 
applicable to  Grenada  or  any  other  colony.  In  its  causes,  its 
objects,  its  provisions,  its  qualifications,  and  its  exceptions, 
it  is  a  law  wholly  English,  calculated  for  purposes  of  local 
policy  complicated  with  local  establishments,  and  incapable, 
without  great  incongruity  in  the  effect,  of  being  transferred,  as 
it  stands,  into  the  code  of  any  other  country.  I  am  of  opinion, 
therefore,  that  it  constitutes  no  part  of  the  law  of  the  island 
of  Grenada."] 
^""i'*-  [India  does  not  come  precisely  within  the  category  either  of 

planted  or  conquered  colonies  (r).  "  India,"  said  the  Judicial 
Committee  in  Adv.-Oen.  v.  Ranee  Surnomoyee  Dossee  (1859), 
2  Moore,  P.  C.  (N.  S.)  59,  9  Moore,  Ind.  App.  387,  "was  a 
settlement  made  by  a  few  foreigners  for  the  purpose  of  trade  in 
a  very  populous  and  highly  civilised  country-  under  the  govern- 
ment of  a  powerful  Mahomedan  ruler,  with  whose  sovereignty 
the  English  Crown  neither  attempted  nor  pretended  to' inter- 
fere for  some  centuries  afterwards.  .  .  The  laws  and  usages 
of  Eastern  countries  where  Christianity  does  not  prevail  are  so 
at  variance  with  all  the  principles,  feelings,  and  habits  of  Euro- 
pean Christians,  that  they  have  usually  been  allowed  by  the 
weakness  or  indulgence  of  the  potentates  of  those  countries  to 
retain  the  use  of  their  own  laws,  and  their  factories  have  for 
many  purposes  been  treated  as  part  of  the  territory  of  the 
Sovereign  from  whose  dominions  they  come.  But  the  permis- 
sion to  use  their  own  laws  by  European  settlers  does  not  extend 
those  laws  to  natives  within  the  same  limits  who  remain  to  all 
intents  and  purposes  subjects  of  their  own  Sovereign,  and  to 
whom  European  laws  and  usages  a,re  as  little  suited  as  the  laws 
of  the  Mahomedans  and  Hindoos  are  suited  to  Europeans." 
Consequently,  "  if  the  English  laws  were  not  applicable  to 
Hindoos  on  the  first  settlement  of  the  country,"- the  question 
arises,  "  how  could  the  subsequent  acquisition  of  the  rights  of 
sovereignty  by  the  English  Crown  make  any  alteration?  "  The 
answer  to  that  question  was  given  by  the  Judicial  Committee 
in  the  following  words,  viz.,  "it  might  enable  the  Crown  by 
express  enactment  to  alter  the  laws  of  the  country,  but,  until 
so  altered,  the  laws  remain  unchanged."  If,  therefore,  we  wish 
to  know  whether  any  particular  British  statute  binds  the  na- 
tives in  India,  it  is  necessary  in  the  first  place  to  ascertain, 
whether,  by  any  express  enactment,  British  law  has  been  intro- 
duced into  the  part  of  India  in  question,  and  then,  if  it  appears 

(r)  See  discussion  of  extent  of  British  law  in  India :  Ilbert,  GrOTemment  of 
India  (2nd  ed.). 
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that  it  has  been  so  introduced,  it  is  further  necessary  to  con- 
sider, with  regard  to  any  particular  enactment,  whether  it 
would  be  possible  to  enforce  it  among  natives  who  are  not 
Christians,  but  Mahomedans  or  Hindoos,  without  intolerable 
injustice  and  cruelty.  For  instance,  to  apply  the  law  against 
bigamy  to  a  people  among  whom  polygamy  is  a  recognised  in- 
stitution would  be  monstrous,  and  accordingly  it  has  not  been 
so  applied  (s).  It  was  accordingly  held  that  the  English  law 
of  jelo  de  se  did  not  bind  the  natives  in  any  part  of  India  (i). 
Similarly,  in  Bam  Coomar  Coondoo  v.  Chunder  Canto 
MooJcerje  (1876),  2  App.  Cas.  208,  it  was  held  "that  the 
English  laws  of  maintenance  and  champerty  are  of  no  force  as 
specific  laws  in  India.  .  .  .  They  were  laws,"  said  the  Judicial 
Committee,  "  of  a  character  directed  against  abuses  prevalent 
in  England  in  early  times,  and  had  fallen  into  comparative 
desuetude.  Unless,  therefore,  they  were  plainly  appropriate  to 
the  condition  of  things  in  the  Presidency  towns  of  India,  it 
ought  not  to  be  held  that  they  had  been  introduced  there  as 
specific  laws  upon  the  general  introduction  of  British  law  "  (m)  . 
So  also  in  Mayor  of  Lyons  v.  East  India  Company  (1836),  1 
Moore,  P.  C.  176,  3  St.  Tr.  (N.  S.)  647,  it  was  held  that 
the  English  law  incapacitating  aliens  from  holding  real  pro- 
perty has  never  been  introduced  into  India],  and  the  statutes 
against  superstitious  uses  (a;)  and  the  Sunday  Observance 
Acts  (y),  have  been  declared  inapplicable,  nor  did  the  English 
rule  as  to  marriage  with  a  deceased  wife's  sister  extend  to  per- 
sons in  India  who  were  not  by  origin  or  domicil  English  (s). 
[But  in  Buckmaboye  v.  LuUoobhoy  (1850),  8  Moore,  P.  C.  4; 
6  Moore,  Ind.  App.  234,  the  Limitation  Act,  1623  (21  Jas.  1, 
c.  16)  (a),  was  held  to  extend  to  India  and  to  apply  to  Hindoos 
and  Mahomedans  as  well  as  to  European  British  subjects.]  The 
English  law  of  dower  has  been  recognised  in  India  among 
'Europeans  and  Armenians  as  a  part  of  the  law  of  inherit- 
ance (6),  and  the  English  law  of  inheritance  has  been  applied 
to  the  Portuguese  of  Bombay  (c),  and  the  English  law  of 
trusts  has  been  to  some  extent  applied  (d) . 

(s)  The  Indian  Penal  Code,  s.  494,  punishes  bigramy  by  Hindu  or  IMobammedan 
women,  but  not  by  Hindu  or  Mohammedan  men  :  Nelson,  Ind.  Pen.  Code  (5th 
«d.),  873. 

(i)  See  Mithibai  v.  Limji  Nbwroji  (1881),  Ind.  L.  E.  5  Bombay,  506  :  6  ibid.  151. 

(«)  See  Bhagwat  Dayal  Singh  v.  Debi  Dayal  Sahu  (1908),  L.  R.  35  Ind.  App.  48. 

(ic)  KusaUhand-v.  Mahadev  Giri  (1875),  12  Bombay,  H.  C.  214. 

(v)  Sheoram  Tiwari  v.  Thahur  Prasad  (1908),  Ind.  L.  E.  30  Allahabad,  136. 

(z)  Lopes  V.  Lopes  (1885),  Ind.  L.  R.  12  Calcutta,  706. 

(a)  This  branch  of  law  is  now  dealt  with  by  Indian  legislation :  Gohind  Lall 
T.  Dehendronath  (1880),  Ind.  L.  R.  5  Calcutta,  527. 

(h)  Sarkies  v.  Prosonomoyee  Dossee  (1881),  Ind.  L.  R.  6  Calcutta,  794  ;  8  ibid. 
76;  Nicholas  v.  Asphar  (1896),  Ind.  L.  R.  24  Calcutta,  216.  As  to  Parsees 
■outside  the  Presidency  towns,  see  Mithibai  v.  Limji  Nowroji  (1881),  Ind.  L.  R. 
•5  Bombay,  606  ;  6  ibid.  151. 

(c)  Lopes  V.  Lopes  (1867),  5  Bombay  O.  0.  172. 

(d)  Re  Kahandas  (1880),  5  Bombay  H.  C.  154. 
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Definition  of 

British 

poasession. 


General  rules 
for  interpret- 
ing colonial 
Acts. 


Referring  to 
English  Acts 
to  construe 
colonial  Acts. 


1.  The  term  "  British  possession"  in  this  chapter  includes  all 
parts  of  the  King's  dominions  exclusive  of  the  United  Kingdom^ 
i.e.,  the  Channel  Islands  and  Isle  of  Man,  British  India  and 
the  colonies  (a). 

2.  Speaking  generally,  the  rules  adopted  for  the  interpretai 
tion  of  colonial  and  Indian  legislation  are  the  same  as  thosd 
accepted  for  statutes  of  the  United  Kingdom  (6),  But  the 
Judicial  Committee  seeks  not  to  import  purely  English  ideas 
and  conceptions  into  the  interpretation  of  colonial  law  or  con- 
veyancing practice  (e) . 

When  an  English  or  British  Act  is  transplanted,  or  by  legis- 
lation in  general  terms,  extended,  to  a  British  possession,  the 
construction  to  be  put  on  the  Act  is  ordinarily  that  adopted  by 
the  English  Courts  (d),  at  the  date  when  the  Act  was  embodied 
in  colonial  legislation  (e) . 

Where  a  colonial  legislature  re-enacts  in  substantially  the 
same  terms  a  British  Act  not  originally  applying  to  the  colony; 
the  adopted  enactment  is  construed,  in  the  colony  in  the  same 

(a)  See  Int.  Act,  1889,  s.  18,  (2),  post,  App.  C. 
(A)  See  ante,  p.  16. 

(c)  Mtal  Bank  v.  Rood,  (1910)  A.  C.  570,  Lord  Shaw. 

[d)  See  Att.-Gen.  for  British  Columbia  v.  Att.-Gm.  for  Canada  (1889),  14 
App.  Gas.  301,  and  Watts  v.  Watts,  (19U8)  A.  C.  573,  on  the  effect  of  the  English 
Law  Ordinance  of  1867  of  British  Columbia. 

(«)  See  Queensland  Trustees,  Limited  v.  Fiimey  (1905),  Queensland  State  Eep.^ 
98,  105  ;  Watt  v.  Caldwell  [1%Q0),  21  N.  S.  W.  Rep.  (Eq.)  93,  on  the  construction- 
of  a  colonial  transcript  of  Locke  King's  Act  (17  &  18  Vict.  c.  113).  Thft 
amending  Acts  (30  &  31  Vict.  c.  69 ;  and  40  &  41  Vict.  c.  34)  had  not  been 
adopted  in  Queensland. 
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way  as  the  original  enactment  (/) .  The  two  are  treated  as 
being  in  pari  materia  (g) .  Though  the  language  of  the  British 
Income  Tax  Act  and  that  of  the  New  Zealand  Act  are  not  iden- 
tical, there  is  sufBcient  similarity  in  substance  to  make  the 
English  decisions  authoritative  as  to  the  interpretation  of  the 
New  Zealand  Act  (h) .  But  often  a  colonial  Act  is  not  an 
exact  transcript  of  home  legislation  {i).  Thus  in  Robinson  v. 
Canadian  Pacific  Bail.  Co.,  (1892)  A.  C.  481,  and  in  Miller 
V.  Canada  Grand  Trmik  Rail.  Co.,  (1906)  A.  0.  187,  it  was  '■ 

held  that  Art.  1056  of  the  Quebec  Civil  Code  could  not  be 
treated  as  an  exact  transcript  of,  nor  construed  in  the  same 
way  as,  the  Fatal  Accidents  Act,  1846.  9  &  lo  Vict. 

Throughout  the  British  Empire,  English  books  and  cases  on  ''■  ^^■ 
the  construction  of  the  statute  law  are  freely  cited  and  fre- 
quently followed;  and  the  decisions  of  the  Privy  Council  tend 
to  produce  uniformity  of  construction  throughout  the  Empire. 
Thus  in  Railton  v.  Wood  (1890),  15  App.  Cas.  363,  366,  the 
Judicial  Committee  adopted,  in  the  construction  of  a  New  South 
Wales  statute,  the  canons  of  construction  laid  down  by  Lord 
Selborne,  L.C.,  in  Bill  v.  E.  &  W.  India  Bock  Co.  (1882),  22 
Ch.  D.  14,  and  by  Lord  Cairns  in  the  same  case,  9  App.  Cas. 
463.  But  in  cases  of  ambiguity  in  a  colonial  Act,  the  Privy 
Council  may  have  difficulty  in  accurately  ascertaining  what  is 
the  special  scope  or  policy  of  the  statute  brought  into  question 
before  them.  The  Judicial  Committee  reversed  two  decisions 
of  the  Supreme  Court  of  New  South  Wales  (/c),  both  turning 
on  the  policy  of  statutes,  relating  in  one  case  to  land,  and  the 
other  to  insolvency,  in  which  the  colonial  and  English  notions 
of  policy  may  Very  well  have  differed  essentially,  unless  the 
meaning  of  the  word  "policy"  is  restricted  to  " the  intention 
of  the  Legislature  as  deducible  from  the  terms  used":  and  the 
decision  of  that  Board  in  Wallis  v.  Solicitor-General  for  New 
Zealand,  (1903)  A.  C.  173,  on  the  thorny  question  of  Maori 
land  rights,  became  the  subject  of  hostile  criticism  in  the 
colony  {I). 

Where  the  colonial  differs  from  the  British  method  of  deal- 
ing with  the  subject-matter,  decisions  upon  British  Acts  must 
be  applied,  cautiously,  if  at  all,  to  the  colonial  legislation. 
"  There  are  decisions  on  the  construction  of  English  statutes 
with  reference  to  English  methods  of  taxation  which  would  be  of 
great  value  if  it  were  first  found  that  the  Victorian  Legislature 

(/)   Trimble  v.  Hill  (1880),  5  App.  Can.  342  ;  and  see  ante,  p.  141. 

[g)  See  Harding  \.  Commissioners  of  Stamps,  (1898)  A.  C.  773,  as  to  a  Queensland 
Act  transcribing  portions  of  the  Succession  Duty  Act,  1853  (16  &  17  Vict.  o.  .51). 

(h)  Lovell  and  Christmas,  Limited  v.  Commissioners  of  Taxes,  (1908)  A.  C.  46,  51. 

{i)  Zewin\.  Wilson  (1886),  11  App.  Cas.  639,  645. 

(A)  Alison  V.  Burns  (1889),  15  App.  Cas.  44;  Railton  v.  Wood  (1890),  16 
App.  Cas.  363. 

[I)  The  decision  was  said  by  the  New  Zealand  judges  to  be  inconsistent  with 
a  prior  decision  of  the  Judicial  Committee  in  Mreahana  Tamaki  v.  Baker,  (1901) 
A.  C.  561. 
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Authorities 
competent  to 
legislate  for 
a  colony. 


Proclama- 
tions. 


Charters. 


had  adopted  any  such  method,  but  which  are  of  little  value 
until  that  conclusion  has  been  reached.  It  appears  to  their 
lordships  that  the  Court  below  has  first  searched  for  a  rule  of 
law,  and  has  then  bent  the  statute  in  accordance  with  it; 
whereas,  until  the  true  scope  and  intention  of  the  statute  has 
been  discovered,  it  cannot  be  seen  what  rules  of  law  are  applic- 
able to  it"  (to). 

3.  In  all  parts  of  the  King's  dominions  outside  the  British 
Islands  (w),  the  legislative  authority  is  vested  either  in  the  King 
in  Council,  or  in  a  law-making  body  created  (i)  by  the  autho- 
rity of  the  Crown  expressed  by  charter,  proclamation,  or  Order 
in  Council,  or  (ii)  by  the  authority  of  Parliament  expressed  in 
an  Imperial  statute  creating  or  authorising  the  creation  of  a 
constitution  (o). 

On  the  conquest  or  cession  of  territory,  or  the  assumption  of 
authority  over  a  protectorate  ,or  "  sphere  of  influence,"  the 
Crown  is  entitled  to  legislate  by  proclamation  for  the  newly- 
acquired  possession  or  protectorate  {p) .  This  course  was 
adopted  on  the  conquest  of  French  Canada  and  Grenada  {q), 
of  Ceylon  (r),  of  the  Transvaal  (s),  and  of  the  Orange  Free 
State  \t) .  It  is  usually  resorted  to  pnly  within  a  short  time 
after  the  acquisition  of  a  new  possession.  Parliament  may  at 
any  time  interfere  by  legislation  (m)  to  take  away  or  control 
this  prerogative,  and  even  when  it  has  not  done  so  the  Crown 
usually  acts  by  charter  or  Order  in  Council. 

In  certain  cases  a  colonial  governor  is,  under  the  Crown,  the 
sole  legislative  authority,  e.g.,  in  the  case  of  Basutoland, 
and  the  Bechuanaland  Protectorate.  The  legislation  is  usually 
effected  by  proclamation.  The  limitations  of  an  authority 
given  by  a  colonial  statute  to  a  governor  to  legislate  in  this 
manner  were  considered  in  Sprigg  v.  Sigcau,  (1897)  A.  C.  237, 
ajid  Ex  parte  Sekgome,  (1910)  2  K.B.  576. 

The  original  system  of  government  in  certain  territories 
which  are  now  in  the  fullest  sense  British  possessions,  e.g., 

(w)  Blackwood  V.  R.  (1882),  8  App.  Cas.  82,  91. 

(«)  Defined  ante,  p.  415.  As  to  the  Channel  Islands  and  the  Isle  of  Man,  see 
ante,  pp.  415,  416. 

(o)  See  Campbell  v.  Hall  (1775),  1  Qowp.  204  ;  20  St.  Tr.  239  ;  6  Geo.  3,  o.  12, 
post,  p.  430;  Alt. -Gen.  for  Canada  y.  Cain  and  Gilhula,  (1906)  A.  0.  542. 

(p)  See  Hx parte  Sehgomh,  (1910)  2  K.  B.  576. 

[q)  7  Oct.  1763.  See  recitals  of  the  Quebec  Act,  1774  (14  Geo.  3,  u.  83), 
and  Campbell  v.  Sail  (1775),  20  St.  Tr.  239,  322,_aB  to  Grenada. 

()•)  Proclamation  as  to  administration  of  justice,  23  Sept.  1799  ;  St.  R.  &  0. 
Rev.  (ed.  1904),  tit.  "Ceylon,"  1. 

(s)  See  the  Transvaal  Proclamations,  1900  to  1902  (there  described  as  statutory 
proclalnations,  doubtless  to  distinguish  them  from  executive  proclamations), 
which  repeal  many  laws  and  resolutions  of  the  Volksraad  of  the  South  African 
Republic.  As  to  the  -judicial  right  of  testing  those  laws  and  resolutions,  see 
Sess  V.  State  (1895),  2  S.  African  Off.  Rep.  112. 

(t)  The  validity  of  some  proclamations  issued  in  this  Colony  by  the  Governor 
(who  for  a  time  absorbed  all  executive,  legislative  and  judicial  functions)  has 
been  challenged  :  see  Orange  River  Ordinance  No.  1  of  1902.  , 

(«)  Campbell  v.  Hull  (1775),  20  St.  Tr.  239,  304. 
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India,  was  regulated  by  charters,  i.e.,  letters  patent  under  the 
Great  Seal  (x),  issued  by  the  Crown  to  trading  companies. 
Such  charters  are  not  now  issued,  except  under  authority  of 
Parliament  {y) .  The  legislatures  of  many  British  possessions 
have  been  created  by  charter  (2) . 

And  the  British  colonies,  now  comprised  in  the  United  States,  Granted  to 
were  for  the  most  part  governed  under  charters,  and  the  validity  oo™paJ»ie»  or 
of  enactments  passed  by  the  local  law-making  body  was  tested  *  ^  ^^**  ^"' 
by  reference  to  the  charters  in  much  the  same  way  as  by-laws 
made  by  municipal  corporations  or  chartered  guilds,  companies, 
or  societies  in  England.    Since  the  creation  of  the  federal  con- 
stitution of  the  United  States,  the  federal  and  state  Courts  have 
freely  exercised  the  power  of  pronouncing  upon  the  validity  of 
federal  and  state  legislation  by  reference  to.  the  instruments 
determining    the  respective  constitutions  and    powers  of    the 
federal  and  local  legislatures  (a) . 

The  Crown  may  legislate  by  Order  in  Council  for  those  Orders  in 
British  possessions  (&)  as  to  which  the  Boyal  power  has  not  been  Council, 
specifically  granted  away  or  delegated  (c) .  This  power  has 
been  in  many  instances  exercised  for  the  purpose  of  framing 
or  approving  a  colonial  constitution.  Where  the  constitution 
is  so  framed,  and  immediately  and  irrevocably  grants  what 
Lord  Mansfield  called  "  the  subordinate  legislation  "  over  the 
possession  to  a  representative,  i.e.,  an  elective,  assembly,  the 
power  to  legislate  by  Order  in  Council  is  spent  {d)  or  suspended 
till  the  colony  surrenders  its  representative  constitution  (0) .  As 
regards  the  Straits  Settlements  the  power  is  statutory.  (29  & 
soviet,  c.  115.) 

A  doubt  arose  as  to  the  power  of  the  Crown  to  legislate  by 
Order  in  Council  for  territories  in  which  there  is  no  civilized 
government  in  which  settlements  are  made  by  British  subjects 
and  which  become  British  possessions.  This  doubt  was  resolved 
by  the  British  Settlements  Act,  1887,  which  empowers  the  King  50  &  51  Vict. 
in  Council  to  make  and  alter  laws  for  such  territories.  The  Act  °-  ^^■ 
does  not  apply  to  possessions  acquired  by  cession  or  conquest, 
nor  to  possessions  which  for  the  time  being  have  been  brought 
within  the  jurisdiction  of  the  legislature  of  any  British  posses- 

(x)  As  to  the  Indian  charters,  aee  Ilbert,  GovemmeDt  of  India  (2nd  ed.), 
chap.  i. 

{y)  E.g.,  Rhodesia;  British  North  Borneo. 
(«)  Jenkyns,  British  Rule,  &c.  beyond  the  Seas,  13. 
{a)  See  Cooley,  Constitutional  Liniitations,  6th  ed. 

(*)  Kielky  v.  Garson  (1843),  i  St.  Tr.  (N.  S.)  669 ;  Jenkyns,  British  Rule, 
&c.  beyond  the  Seas. 

(c)  Jenkyns,  British  Rule,  &o.,  gives  a  list  (App.  II.)  of  the  cases  in  which 
the  power  has  been  abandoned. 

(d)  Campbell  v.  Mall  (1775),  1  Cowp.  204 ;  20  St.  Tr.  239,  327,  329  ;  Anson, 
Law,  &o.  of  Constitution  (4th  ed.),  vol.  ii.  pp.  269,  276  ;  Jenkyns,  British  Rule, 
&c.  beyond  the  Seas,  91,  92. 

(e)  See  Anson,  op.  cit.  n.  268. 
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sion  (/)  otherwise  than  by. virtue  of  the  Act  of  1887,  or  of  the 
Acts  of  1843  and  1860,  which  it  repeals  (gf). 
Imperial'  Imperial  legislation  extending  to  British  possessions  falls 

legislation.  {^^^^  three  classes: — (i)  That  creating  a  general  .law  for  imperial 
purposes  (h) ;  (ii)  that  determining  the  constitution  of  a  pos- 
session or  some  matter  particular  to  the  possession;  (iii)  regu- 
lating a  particular  branch  of  law  in  one  or  more  possessions,, 
e.g.,  the  Colonial  Courts  of  Admiralty  Acts  (i),  and  the  Indian 
Bankruptcy  Act  (11  &  12  Vict.  c.  21)  (k). 

In  modern  Acts  extending  to  the  whole  Empire  it  is  usual 
to  insert  a  clause  limiting  or  suspending  the  operation  of  the 
Act  in  British  possessions  so  long  as  local  legislation  on  the 
same  subject  is  in  force  (1). 
6  Geo.  3,  The  American  Colonies  Act,  1766,  declaring  the  legislative 

competence  of  the  British  Parliament  over  the  American 
colonies  seems  to  be  still  in  force,  if  and  so  far  as  it  applies  to 
Canada  and  the  West  India  Islands  (m).  But  since  the  pass- 
18  Geo.  3,  ing  of  the  Taxation  of  Colonies  Act,  1778,  taxing  Acts  are  not 
expressed  to  extend  to  colonies,  except  with  reference  to  duties 
for  the  regulation  of  commerce,  and  these,  if  collected  in  a 
colony,  must  be  spent  there. 
39  &  *"  ^^^^'  It  is  provided  by  sect.  151  of  the  Customs  Consolidation  Act, 
1876,  that  the  Customs  Acts  extend  to  all  British  possessions 
abroad,  except  where  otherwise  expressly  provided,  or  where 
limited  by  express  reference  to  the  United  Kingdom  or  Channel 
Islands,  and  except  as  to  such  possession  as  shall  by  local  Act 
or  ordinance  have  provided,  or  may  hereafter  with  the  sanction 
of  His  Majesty  make  entire  provision  for  the  management  and 
■  regulation  of  the  local  customs,  or  in  like  manner  make  express 
provisions  in  lieu  or  in  variation  of  any  of  the  clauses  of  the 
Act  of  1876. 

The  Fugitive  Offendeps  Act,  1881  (44  &  45  Vict.  c.  69), 
applies,  and  the  Colonial  Prisoners  Removal  Act,  1884  (47  & 
48  Vict.  c.  31),  may  be  applied  to  all  British  possessions. 

The  Extradition  Acts,  1870,  1873,  1895  and  1906,  and  tH© 
International  Copyright  Acts  of  1847  (10  &  11  Vict.  c.  95) 
and  1886  (49  &  50  Vict.  c.  33),  and  the  Merchant  Shipping! 
Act,  1894  (57  &  58  Vict.  c.  60),  contain  suspensory  clauses. 

(/)  See  sect.  6. 

{ff)  The  repealed  Acts  related  to  the  Falkland  Islands  and  the  West  Coast 
of  Africa. 

(A)  See  Jeniyns,  British  Eule,  &o.  beyond  the  Seas,  chap.  ii. 

(t)  As  to  an  apparent  oonfliot  between  the  Colonial  Courts  of  Admiralty  Act, 
'  1S90,  and  a  Dominion  Act  of  l!i9\,  see  Eichelieu,  ^c.  Co.  v.  S.S.  Cape  Breton,  (1907) 
A.  C.  112  ;  and  see  Boio,  McLachlan  S;  Co.  v.  Ship  Camosan,  (1909)  A.  C.  597. 

[k)  As  to  its  relation  to  Indian  Acts  on  same  subject,  see  Official  Assignee, 
Bombay  v.  Registrar  of  Small  Cause  Court,  Amritsar  (1910),  L.  E.  36  Ind. 
App.  R6. 

(?)  This  Aft  seems  to  have  been  suggested  by  the  decision  in  Camplell  v.  Il<tU 
{1775),  20  St.  Tr.  239,  321. 

(m)  See  Dicey,  Law  of  the  Constitution,  7th  ed.  66. 
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A  colonial  law  which  assigns  jurisdiction  to  a  Court  created 
binder  an  imperial  Act  is  not  invalid,  but  the  Court  may  decline 
jurisdiction  (n). 

4.  In  one  very  important  respect  the  legislation  of  a  British  Distinction 
possession  differs  from  that  of  the  United  Kingdom.    Acts  of  between 
■the  Imperial  Parliament,  as  has  been  already    pointed    out,  ^I'onlal 
cannot  be  questioned  as  uitra  vires  or  invalid  by  any  Court  (6) .  legislation. 

The  constitutions  granted  to  British  possessions,  whether  by 
proclamation,  charter,  Order  in  Council,  or  imperial  statute, 
differ  from  that  of  the  United  Kingdom  in-  being  written,  and 
in  being  not  original  but  derivative  and  in  a  sense  subordinate, 
and  in  being  more  or  less  rigid  and  restrictive  of  the  legislative 
body  which  they  create.  In  the  case  of  such  legislatures  the 
Courts  of  the  possession,  and  in  the  last  resort  the  Judicial 
Committee  of  the  Privy  Council,  may  have  to  adjudicate  not 
only  on  the  meaning  of  a  statute  or  ordinance,  but  also  as  to  its 
validity,  by  reference  to  the  instruments  creating  the  authority 
to  legislate.  As  to  the  latter  question  they  have  to  discharge 
a  function  analogous  to  that  discharged  by  an  English  Court  in 
dealing  with  subordinate  legislation  (p),  but  more  closely  re- 
sembling the  functions  of  the  Supreme  Court  of  the  United 
States  with  respect  to  the  limits  inter  se  of  state  and  federal 
legislative  competence.  This  rule  is  thus  expressed  in  Hari 
V.  Secretary  of  State  for  India  (1903),  Ind.  L.  E.  27  Bombay, 
425,  439,  by  Jenkins,  C.J.:  "It  will  be  seen  that  the  really 
important  question  in  this  case  is  whether  the  City  of  Bombay 
Improvement  Act  (Act  iv.  of  1898)  was  within  the  power  of 
•the  local  legislature,  and  that  I  propose  first  to  consider.  It 
is  a  legitimate  source  of  discussion  in  this  Court,  for  the 
Governor  of  this  Presidency  in  Council  is  a  subordinate  legisla- 
ture whose  authority  in  way  of  law-making  is  subject  to  and 
dependent  upon  the  Acts  of  Parliament  from  which  their 
legislative  powers  are  derived,  so  that  we  have  the  right,  and 
are  charged  with  the  duty,  of  deciding  judicially  whether  the 
impugned  legislation  is  within  the  scope  of  their  authority." 

In  dealing  with  colonial  constitutions,  the  Judicial  Commit- 
tee declines  to  lay  down  any  hard  and  fast  rules  of  construc- 
tion (q) ;  and  the  tendency  of  its  decisions  is  to  extend  (r)  and 
not  to  limit  the  authority  of  colonial  legislatures,  which  are 
xecognised  as  supreme  within  their  own  domain. 

Colonial  constitutions  cannot  be  repealed  or  amended  by 
-colonial  legislatures  unless  they  contain  express  provisions  to 

{«)  See  Att.-Gen.  for  Canada  v.  Flint  (1884),  17  Canada  707,  following  Valin 
T.  Zangloia  (l^^O),  5  App.  Gas.  115. 

(o)  Diney,  Law  of  the  Constitution  (7th  ed),  o.  ii.  pp.  91  et  seq.,  describes 
■colonial  learislaturea  and  those  of  countries  having  rigid  constitutions  as  non- 
sovereign  law-makina-  bodies. 

(jo)  Ante,  Tip.  '276  et  seq. 

(?)  Citizens'  Insurance  Co.  V.  Parsons  (1881),  7  App.  Oas.  96  ;  Sodge  v.  M. 
<(1883),  9  Aop.  Cas.  117,  128. 

[r]  Powell  V.  Apollo  Camdle  Co.  (1885),  10  App.  Ca3.  282;  Musgrove  v.  Chung 
Teeong  Toy,  (1891)  A.  C.  2,17. 
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30  &  31  Viot.   that  effect.     The  British  North  America  Act,  1867,  can  he 
"■  ^-  amended  only  by  the  Imperial  Parliament  (s),  but  the  Con- 

stitution Acts  of  the  Australian  States  in  most  cases  (t),  and 
that  of  the  Australian  Commonwealth  (m),  and  the  South  Afri- 
can Union  (v)  contain  provisions  empowering  the  local  and 
central  colonial  legislatures  to  amend  certain  parts  of  the  con- 
stitution. 

The  legislative  bodies  in  British  India  (x)  and  other  British 
possessions  are   not   delegates   of   the   Imperial   Legislature. 
They  are  restricted  in  the  area  of  their  powers,  but  within  that 
area  are  supreme. 
India.  In  B.  V.  Burah  (1878),  3  App.  Gas.  889,  the  Judicial  Com- 

mittee in  speaking  of  the  powers  of  the  Legislative  Council  of 
India  said:  "The  Indian  Legislature  has  powers  expressly 
limited  by  the  Act  of  Imperial  Parliament  which  created  it, 
and  it  can,  of  course,  do  nothing  beyond  the  limits  which 
circumscribe  these  powers.  But  when  acting  within  these 
limits  it  is  not  in  any  sense  an  agent  or  delegate  of  the 
Imperial  Parliament,  but  has,  and  was  intended  to  have  plenary 
powers  of  legislation  as  large  and  of  the  same  nature  as  those 
of  Parliament  itself"  (y). 
Canada.  In  Hodge  V.  B.  (1883),  9  App.  Gas.  117,  132,  which  turned 

30&3I  Viot.  on  tho  British  North  America  Act,  1867,  Sir  Barnes  Peacock 
said:  "  It  appears  to  their  lordships  .  .  .  that  the  objection 
thus  raised  by  the  appellants  (to  the  Liquor  Licence  Act,  1877, 
of  Ontario)  is  founded  on  an  entire  misconception  of  the  true 
character  and  position  of  the  provincial  legislatures  (of 
Canada).  -They  are  in  no  sense  delegates  of,  or  acting  under" 
any  mandate  of,  the  Imperial  Parliament.  When  the  British 
North  America  Act  enacted  that  there  should  be  a  legislature 
for  Ontario,  and  that  its  legislative  assembly  should  have  exclu- 
sive authority  to  make  laws  for  the  province  and  for  provincial 
purposes  in  relation  to  the  matters  enumerated  in  sect.  92,  it 
conferred  powers  not  in  any  sense  to  be  exercised  by  delegation 
from,  or  as  agents  of,  the  Imperial  Parliament,  but  authority 
as  plenary  and  as  ample,  within  the  limits  prescribed  by  sect. 
92,  as  this  Imperial  Parliament  in  the  plenitude  of  its  power 
possessed  and  could  bestow.     Within  these  limits  of  subjects 

(i)  See  Todd,  Parliamentary  Government  in  the  ColonieB  (1st  edit.),  p.  189 ; 
34  &  35  Viot.  0.  28 ;  38  &  39  Viot.  co.  38,  63  ;  49  &  50  Vict.  u.  35  ;  7  Edw.  7, 
0.  11. 

(t)  B  g.,  Western  Australia  Constitution  Act,  1890  (63  &  54  Viot.  o.  26), 
s.  6. 

(m)  See  63  &  64  Vict.  o.  12,  Sohed.  art.  128. 

{v)  9  Edw.  7,  0.  9,  B.  162. 

(x)  See  the  judgment  of  Bhashyam  Ayyangrar,  J.,  in  Bell  v.  Madras  Muni- 
cipal f^ommimoncrs  (1902).  Ind.  L.  E..  25  Madras,  457,  4.19,  as  to  the  power  of 
the  Madras  L"gi»latiTe  Council,  and  the  iudsment  of  Jenkins,  C.  J.,  in  Hari  v. 
Secrefarv  nf  Slate  for  India  (1903),  Ind.  L.  E.  27  Bnmhay,  425,  439.  as  to  the 
power  of  the  Bombay  Legislative  Council;  and  Dicey,  Law  of  the  Constitution 
(7th  ed.),  p.  95. 

{y)  As  to  uUra  vires  provincial  Acts,  see  post,  p.  440. 
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and  area  the  local  legislature  is  supreme,  and  has  the  same 
authority  as  the  Imperial  Parliament  or  the  Parliament  of  the 
Dominion  would  have  had  under  like  circumstances  to  confide 
to  a  municipal  institution  or  body  of  its  own  creation  to  make 
bylaws  or  resolutions  as  to  subjects  specified  in  the  enactment, 
and  with  the  object  of  carrying  the  enactment  into  operation 
and  effect"  («/). 

In  Fowell  v.  Apollo  Candle  Co.  (1885),  10  App.  Cas.  282, 
which  turned  on  the  validity  of  the  Customs  Regulation  Act, 
1879,  of  New  South  Wales,  the  Judicial  Committee  applied  to 
Australia  the  constitutional  law  laid  down  as  to  India  in  B.  v. 
Burah,  and  as  to  Canada  in  Hodge  v.  R.  (ubi  supra)  (z).  In 
Att.-Gen.  for  Canada  v.  Cain  and  Gilhula,  (1906)  A.  C.  542, 
the  rule  laid  down  in  Hodge  v.  R.  was  accepted  and  applied 
for  the  purpose  of  declaring  intra  vires  the  Alien  Labour  Laws 
of  Canada,  under  which  power  was  given  to  Canadian  officials 
to  deport  certain  classes  of  aliens,  and  for  this  purpose  to  exer- 
cise powers  of  extra-territorial  constraint,  which  were  held  to  be 
complementary  to  the  internationally  recognised  power  of  a 
sovereign  state  to  exclude  or  expel  aliens  from  its  territory  (a) . 

5 ,  The  only  express    general    provisions    in    the    imperial  ^^  ^v  °im^1 
statute  book  with  reference  to  the  validity  of  colonial  laws  are  j^^t  ^   *    ^^ 
contained  in  the  Colonial  Laws  Validity  Act,  1865  (6).    The  28&29Viot. 
material  portions  of  that  Act  (which  does  not  apply  to  India)  c.  63. 
are  as  follows: — 

Sect.  1.  "  The  term  '  colony  '  shall  in  this  Act  include  all  of  ^°^°°y- 
Her  Majesty's  possessions  abroad  in  which  there  shall  exist  a 
legislature,  as  hereinafter  defined,  except  the  Channel  Islands, 
the  Isle  of  Man,  and  such  territories  as  may  for  the  time  being 
be  vested  in  Her  Majesty  under  or  by  virtue  of  any  Act  of 
Parliament  for  the  government  of  India : 

"  The  terms  '  legislature  '  and  '  colonial  legislature  '  shall 
severally  signify  the  authority,  other  than  the  Imperial  Parlia- 
ment or  Her  Majesty  in  Council,  competent  to  make  laws  for 
any  colony: 

"  The  term  '  representative  legislature  '  shall  signify  any 
colonial  legislature  which  shall  comprise  a  legislative  body,  of 
which  one  half  are  elected  by  inhabitants  of  the  colony : 

"  The  term  '  colonial  law '  shall  include  laws  made  for  any 
colony  either  by  such  legislature  as  aforesaid  or  by  Her  Majesty 
in  Council: 

"  An  Act  of  Parliament,  or  any  provision  thereof,  shall,  in 
construing  this  Act,  be  said  to  extend  to  any  colony  when  it  is 

iy)  As  to  ultra  vires  provincial  Acts,  see  post,  p.  440. 

(z)  See  also  TIaxter  v.  Ah  Way  (1909),  8  Australia  C.  L.  R.  626,  for  appli- 
cation of  these  rules  to  Commonwealth  legislation. 

(a)  Of.  Musarove  v.  Chumg  Teeong  Toy,  (1891)  A.  C.  272,  as  to  the  exclusion  of 
Chinese  from  Victoria. 

{*)  This  Act  is  expressly  saved  by  the  Evidence  (Colonial  Statutes)  Act,  1907 
(7  Edw.  7,  c.  16,  s.  1  (4) ). 

C.  F  F 
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made  applicable  to  such,  colony  by  the  express  words  or  neces- 
sary intendment  of  any  Act  of  Parliament: 

"  The  term  '  governor '  shall  mean  the  officer  lawfully  ad- 
ministering the  government  of  any  colony: 

"  The  term  '  letters  patent '  shall  mean  letters  patent  under 
the  Great  Seal  of  the  United  Kingdom  of  Great  Britain  and 
Ireland." 

Sect.  2.  "  Any  colonial  law  (c)  wliich  is  or  shall  be  in  any 
respect  repugnant  to  the  provisions  of  any  Act  of  Parliament 
extending  to  the  colony  to  which  such  law  may  relate,  or  re- 
pugnant to  any  order  or  regulation  made  under  authority  of 
such  Act  of  Parliament,  or  having  in  the  colony  the  force  and 
effect  of  such  Act,  shall  be  read  subject  to  such  Act,  order,  or 
regulation,  and  shall,  to  the  extent  of  such  repugnancy,  but  not  ' 
otherwise,  be  and  remain  absolutely  void  and  inoperative." 

This  enactment  does  not  interfere  with  the  power  of  the 
colonial  legislature  to  repeal  as  to  the  colony  an  imperial  A.ct 
passed  prior  to  the  formation  of  the  colony,  not  expressly  en- 
acted to  extend  to  the  colony,  but  held  to  form  part  of  the 
law  of  the  colony;  but  it  does  prevent  the  repeal  of  imperial 
statutes  expressly  applied  to  the  colony,  or  of  Orders  in  Council 
under  these  Acts  (d). 

Sect.  3.  "  No  colonial  law  shall  be  or  be  deemed  to  have  been 
void  or  inoperative  on  the  ground  of  repugnancy  to  the  law  of 
England,  unless  the  same  shall  be  repugnant  to  the  provision 
of  some  such  Act  of  Parliament,  order,  or  regulation  as  afore- 
said." 

In  other  words,  the  colonial  legislature  may  pass  valid  laws 
repugnant  to  and  directly  or  indirectly  abrogating  the  common 
law  or  any  statute  -which  has  been  held  to  apply  to  the  colony 
as  part  of  the  personal  law  of  the  colonists  (e),  and  has  not  been 
expressly  enacted  by  the  Imperial  Legislature  to  be  applicable 
to  the  colony.  The  enactment  excludes  the  application  to 
colonial  statutes  of  the  criteria  as  to  repugnancy  which  may 
be  applied  to  bylaws  or  other  statutory  rules  {ante,  pp.  276 — 
300). 

(c)  In  Webh  v.  Outtrim,  (1907)  A.  0.  88,  the  Judicial  Committee  Baid,  "Every 
Act  of  the  Victorian  Oonncil  and  Assembly  requires  the  consent  of  the  Crown, 
and  when  it  is  assented  to  it  becomes  an  Act  of  Parliament  as  innoh  as  any 
Imperial  Act,  though  the  elements  by  which  it  is  authorised  are  different.  If, 
indeed,  it  was  repug'nant  to  the  provisions  of  any  Act  of  Parliament  extending 
to  the  colony,  it.  misht  be  inoperative  to  the  extent  of  its  repugnancy  (see  the 
Colonial  Laws  Validity  Act,  1865,  supra),  but  with  this  exception  no  authority 
exists  by  which  its  validity  can  be  questioned  or  impeached."  This  statement 
must  be  read  subject'  to  the  comment  that  the  Australia  Commonwealth  Act, 
1900,  is  an  Imperial  Act  extending  to  Victoria. 

{d)  See  the  Canada  Copyright  Act,  187S  (38  &  39  Vict.  c.  53,  Imp.) ;  Smiles 
-V.  Belford  (1877),  1  Tupper  (Upp.  Can.  App.)  436. 

(«)  In  Harris  v.  DaA)ie9  (1886),  10  App.  Cas.  279,  it  was  held  that  the  New 
South  Wales  Legislature  had  power  to  repeal  sect.  6  of  21  Jac.  1,  t.  16,  as  to 
costs  in  slander.  In  the  same  State  a  law  was  passed  in  1904  to  abroprate  the 
English  law  as  to  prescription  for  ancient  lights,  which  had  been  declared  to 
apply  to  that  State :  see  ante,  p.  423. 
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Sect.  4.  "  No  colonial  law  passed  with  the  concurrence  of  or 
.■assented  to  by  the  governor  of  any  colony,  or  to  be  hereafter  so 
passed,  or  assented  to,  sTiall  be  or  be  deemed  to  have  been  void 
-or  inoperative  by  reason  only  of  any  instructions  (/)  with  refer- 
ence to  such  law  or  the  subject  thereof  which  may  have  been 
given  to  such  governor  by  or  on  behalf  of  Her  Majesty,  by  any 
instrument  other  than  the  letters  patent  or  instrument  autho- 
rising such  governor  to  concur  in  passing  or  to  assent  to  laws 
for  the  '  peace,  order,  and  good  government '  {g)  of  such  colony 
«ven  though  such  instructions  may  be  referred  to  in  such  letters 
patent  or  last-mentioned  instrument"  (/). 

Sect.  5.  "  Every  colonial  legislature  shall  have,  and  be 
deemed  at  all  times  to  have  had,  full  power  within  its  jurisdic- 
tion to  establish  Courts  of  judicature,  and  to  abolish  and  recon- 
stitute the  same,  and  to  alter  the  constitution  thereof,  and  to 
make  provision  for  the  administration  of  justice  therein;  and 
•every  representative. legislature  shall,  in  respect  to  the  colony 
under  its  jurisdiction,  have,  and  be  deemed  at  all  times  to  have 
had,  full  powers  to  make  laws  respecting  the  constitution, 
powers,  and  procedure  of  such  legislature;  provided  that  such 
laws  shall  have  been  passed  in  such  manner  and  form  as  may 
from  time  to  time  be  required  by  any  Act  of  Parliament, 
letters  patent.  Order  in  Council,  or  colonial  law  for  the  time 
l)eing  in  force  in  the  said  colony  "  (h). 

By  sect.  2  (2)  of  the  Colonial  Loans  Act,  1899,  Acts  :or  62  &  63  Vict. 
"Ordinances  of  the  scheduled  colonies,  impairing  the  validity  or  "•  ^^' 
priority  of  the  charge  of  loans  under  the  Act,  are  void  unless 
"the  consent  of  the  Secretary  of  State  and  the  Treasury  has  been 
previously  obtained. 

A  colonial  Act  or  Ordinance  in  certain  cases,  under  the  direc-  Veto  and 
lions  of  an  imperial  statute  (i),  or  under  the  letters  patent  disallowance, 
instructing  the  governor  (/),  (i)  may  be  reserved  for  the  King's 

(/)  The  inRtructions  contained  in  letters  patent  are  collected  in  the  Statutory 
llules  and  Orders  Revised  (ed.  1904),  under  the  title  of  the  colony  concerned. 
As  to  these  see  Todd,  Parliamentary  Government  in  Colonies  (2nded.),  chap,  iv., 
and  the  observations  of  Higginbotham,  C.J.,  in  ChutK;  Teeong  Toy  v.  Mmgrove 
'(1888),  14  Victoria  L.  R.  349,  371.  In  McDonald  v.  larkins  (1902),  22  N.  Z. 
'L.  R.  668.  a  question  arose  as  to  the  validity  of  a  Now  Zealand  Act  (the  Ship- 
•pinpr  and  Seamen's  Ant  Amendment  Act,  1896).  This  Act  had  not  been  sus- 
-pended  for  the  signification  of  His  Majesty's  pleasure,  under  sect.  736  of  the 
"Merchant  Shipping  Act,  1894,  and  was  not  disallowed  within  two  years,  under 
-the  New  Zealand  Constitution  Act,  1862  (13  &  16  Vict.  c.  72),  s.  SB. 

{g)  These  words  are  used  in  Acts  giving  municipal  corporations  power  to 
-make  bylaws. 

(A)  See  Fielding  v.  Thomas,  (1896)  A.  C.  600 ;  Earnett  v.  Crick,  (1908)  A.  C. 
-470. 

(i)  E.g.,  Commonwealth  of  Australia  Constitution  Act,  1900  (63  &  64  Vict. 
"C.  12),  art.  74  ;  and  for  form  of  reservation  clauses,  see  sect.  9  and  arts.  69, 
60,  74.  As  to  reserving  BiUs  affecting  the  constitutions  of  States  of  the 
Australian  Commonwealth,  see  7  Edw.  7,  c.  7.  As  to  reserving  South  African 
3ais,  s»e  9  Edw.  7,  c.  9,  ss.  64—66. 

(j)  Those  in  force  »t  the  end  of  1903  are  collected  in  the  Statutory  Rules  and 
-Orders  Revised  (ed.  1904),  under  the  title  of  the  Colony.  Those  since  issued  are 
jpublished  in  the  annual  volumes  of  Statutory  Rules  and  Orders. 

F  F  2 


Digitized  by  Microsoft® 


436,  The  Legislation  of  British  Possessions. 

pleasure;  or  (ii)  may  be  vetoed  by  the  governor;  or  (iii)  may- 
be allowed  by  the  governor  with  a  suspensory  clause;  or  (iv)- 
may  be  subsequently  disallowed  by  the  King  in  Council,, 
usually  within  a  time  limited  by  the  instruments  establishing 
the  constitution  (/<;). 

In  the  first  and  third  cases  the  statute  does  not  come  into- 
force  until  the  making  of  an  Order  in  Council  allowing  it,  or- 
the  lapse  of  the  time  limited  for  disallowance  (Z) . 

In  the  second  case  the  Bill  never  takes  effect  as  an  Act  (m) . 

In  the  fourth  case  it  would  seem  that  the  Act  takes  effect  until, 
publication  of  the  Order  disallowing  it  (n),  but  subject  to  any 
other  objections  open  as  to  its  validity. 

In  case  of  failure  to  reserve  a  colonial  Act  for  the  significa- 
tion of  the  King's  pleasure,  doubts  have  been -raised  as  to  the- 
validity  of  sursh  Acts,  which  have  rendered    it    necessary  in 
certain  cases  to  pass  confirming  Acts  (o) . 
Temtorial  5.  Colonial  statutes,  in  one  important  respect,  differ  from- 

limitations  of  imperial,  in  that  they  can  have  no  extra-territorial  effect  even  as 
,  to  British  subjects  unless  the  power  of  extra-territorial  legisla- 
tion (p),  or  extra-territorial  constraint  (gf),  has  been  expressly 
or  impliedly  conceded  to  the  colony  by  an  imperial  Act,  or  by 
Order  in  Council,  charter,  or  proclamation.  A  New  South 
.Wales  Act  (46  Vict.  No.  17),  s.  54,  made  bigamy  punishable 
in  the  colony  "  wheresoever  the  second  marriage  takes  place." 
Macleod  was  indicted  and  convicted  in  New  South  Wales  for- 
bigamy,  his  first  marriage  having  taken  place  in  New  South 
Wales  and  the  second  in  Missouri.  On  appeal  to  the  Privy 
Council,  the  statute  was  explained  as  applying  only  to  bigamy 
committed  in  New  South  Wales.  "If  their  lordships  construe- 
the  statute  as  it  stands  and  upon  the  bare  words,  any  person- 
married  to  any  other  person  who  marries  a  second  time  any- 
where in  the  habitable  globe  is  amenable  to  the  criminal  juris- 
diction of  New  South  Wales,  if  he  can  be  caught  in  that  colony. 
That  seems  to  their  lordships  an  impossible  construction  of  tlie- 
statute;  the  colony  can  have  no  such  jurisdiction,  and  their 
lordships  do  not  desire  to  attribute  to  the  colonial  legislature- 
an  effort  to  enlarge  their  jurisdiction  to  such  an  extent  as  would 
be  inconsistent  with  the  powers  committed  to  a  colony,  and,. 

(A)  See  note  (J),preTioua  page. 

(l)  Orders  in  Council  sanctioning  reserved  Bills  are  printed  in  the  Statutory 
Bules  and  Orders  Revised  (ed.  1904),  and  silbsequent  annual  volumes  of  Sta-- 
tutory  Rules  and  Orders,  under  the  title  of  the  possession  to  -which  they  relate. 

(»»)  This  po-wer  of  disallowance  is  equivalent  to  the  exercise  by  procuration  of 
the  royal  veto. 

(«)  Clapper  v.  Laivrason  (1841),  6  Upp.  Can.  Q.  B.  (0.  S.)  319. 

(o)  See  26  &  27  Vict.  c.  84  ;  28  &  29  Viet.  c.  63,  o.  7  (South  Australia) ;  56  & 
57  Vict.  0.  72  (Australian  Colonies)  ;  1  Edw.  7,  u.  29  (Australian  Colonies) ; 
7  Edw.  7,  c.  7. 

(i»)  See  Kingston  v.  6add  (1901),  27  Victoria  L.  R.  417,  429,  430,  on  the- 
Australian  Commonwealth  Customs  Act  (So  6  of  1901). 

(j)  See  Att.-6en.for  Canada  v.  Cam  and  Gilhula,  (1906)  A.  C.  642. 
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indeed,  inconsistent  with  the  most  familiar  principles  of  inter- 
national law.  It  therefore  becomes  necessary  to  search  for 
limitations  to  see  what  would  be  the  reasonable  limitation  to 
words  so  general."  And  after  considering  the  limitations  to 
be  imposed  in  construing  the  enactment,  the  Court  continued 
(at  p.  458):  "If  the  wider  construction  had  been  applied  to 
the  statute,  and  it  was  supposed  that  it  was  intended  to  com- 
prehend cases  so  wide  as  those  insisted  on  at  the  Bar,  it  would 
have  been  beyond  the  jurisdiction  of  the  colony  to  enact  such  a 
law.  Their  jurisdiction  is  confined  within  their  own  territories, 
.and  the  maxim  which  has  more  than  once  been  quoted.  Extra 
territorium  jus  dicenti  impune  nan  pwetur,  would  be  applicable 
to  such  a.case"  (?•  >.  The  construction  adopted  in  this  case  was, 
ut  res  magis  valeat  quam  pereat,  to  limit  the  operation  of  the 
-Statute  to  the  territory  of  New  South  Wales,  instead  of  declar- 
ing it  wholly  ultra  pires  and  void,  as  upon  the  more  obvious 
interpretation  of  its  terms  it  clearly  appeared  to  be  (s).  But 
there  seems  no  constitutional  .objection  to  colonial  legislation 
•attaching  in  respect  of  persons  doing  certain  acts  outside  the 
territory  and  afterwards  coming  within  it(t).  The  validity  of 
a  Canadian  law  in  similar  form  was  considered  in  the  case  of 
The  Bigamy  Laws  of  Canada  (1897),  27  Canada,  461. 
Similar  difficulties  arose  in  The  Canadian  Prisoners'  case  (ii), 
where  a  colonial  legislature  had  made  a  pardon  for  treason 
■conditional  on  banishment  to  a  named  place  out  of  Canada, 
and  serious  questions  arose  in  the  course  of  the  transportation  of 
the  exiles  to  their  place  of  banishment.  And  in  Att.-Gen. 
for  Canada  v.  Cain  and  Gilhula,  (1906)  A.  C.  542,  the  Judicial 
Committee  had  to  consider  whether  the  Dominion  Parliament 
had,  constitutionally,  power  to  impose  extra-territorial  restraint 
for  the  purpose  of  making  effectual  a  statute  for  preventing 
the  importation  of  alien  contract  labour.  In  Harrison  v. 
McGrath  (1903),  22  N.  Z.  L.  R..676,  it  was  held  that  the  New 
Zealand  Gaming  and  Lotteries  Act  of  1881  could  apply  only 
to  lotteries  in  New  Zealand.  In  Be  Coiitts  (1902),  22 
N.  Z.  L.  R.  203,  the  question  was  raised  but  not  decided 
whether  a  colonial  legislature  could  make  a  law  rendering  resi- 
dence abroad  an  offence. 

It  has  not  been  judicially  determined  whether  the  Territorial  41  &  42  Viet. 
Waters  Jurisdiction  Act,  1878,  operates  to  empower  a  colonial  "■  ^^• 
legislature  to  legislate  for  its  territorial  waters  (x) . 

It  has  also  been  necessary  to  consider  this  territorial  limita- 

(»•)  Macleod  v.  Att.-Gen.  for  New  South  Wales,  (1891)  A.  C.  457,  Judicial 
■Committee.  See  Phillips  v.  Eyre  (1869),  L.  E.  4  Q.  B.  225  ;  6  Q.  B.  1 ;  Sirdar 
Gurdyal  Singh  v.  fiajah  of  Faridkote,  (1894)  A.  C.  670. 

(»)  As  to  veto  on  attempts  at  extra-territorial  legislation,  see  Todd,  Parlia- 
mentary Government  in  Colonies  (2nd  ed.),  175 ;  Lefroy,  Legislative  Power 
in  Canada,  p.  338,  n. 

{t)  Kingston  v.  Gadd  (1901),  27  Victoria  L.  R.  417. 

(«)  (1839),  3  St.  Tr.  (N.  S.)  963. 

[x)  See  Jenkyns,  British  Eule,  &o.  beyond  the  Seas,  p.  12,  n. 
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tion  in  deciding  questions  which  have  arisen  as  to  the  property 
to  be  treated  as  subject  to  a  colonial  Act  imposing  death  duties.. 
Ordinarily  such  Acts  are  read  as  applying  only  to  assets  in 
respect  of  which  the  colonial  probate  is  needed  to  give  title  to- 
executors  or  successors,  or  to  assets  within  the  colony  (y).  The 
imperial  Acts  on  the  subject  do  not  authorise  any  proceedings  to- 
charge  death  duties  on  any  property  while  situated  in  a  British 
possession,  or  proceed  for  their  recovery  in  British  posses- 
sions (z). 

In  Blackwood  v.  B.  (1883),  8  App.  Cas.  82,  it  was  decided 
that  "  personal  estate  "  (in  the  New  South  Wales  Stamp  Duties- 
Act  of  1880,  s.  16),  must  be  read  as  limited  to  such  estate  as  the- 
colonial  grant  of  probate  conferred  jurisdiction  to  administer— 
■  i.e.,  to  bona  notabilia  within  the  colony,  as  to  which  alone,  by 
virtue  of  the  Charter  of  Justice  granted  under  4  Geo.  4,  c.  96,. 
the  Supreme  Court  of  the  Colony  can  grant  probate  (a). 

6 .  The  question  has  been  raised  whether  a  legislative  body  in 
British  India  or  in  a  colony  has  power  by  legislation  to  affect 
the  prerogative  of  the  Crown.  This  question  so  far  as  concerns 
the  Madras  Legislature  is  very  fully  discussed  in  Bell  v.  Madras 
City  Municipal  Commrs.  (1901),  Ind.  L.  E.  25  Madraa, 
457  (6).  It  would  seem  to  flow  from  the  decision  in  Att.-Gen. 
of  Canada  v.  Cain  and  Gilhula,  (1906)  A.  C.  542,  that  any 
power  or  prerogative  of  the  Crown  may  be  delegated  or  trans- 
ferred "to  the  governor  or  the  government  of  one  of  the  colonies, 
either  by  a  Koyal  Proclamation  which  has  the  force  of  a  statute 
(Campbell  v.  Hall  (1775),  1  Cowp.  204),  or  by  a  statute  of 
the  Imperial  Parliament,  or  by  the  statute  of  a  local  Parliament 
to  which  the  Crown  has  assented.  If  this  delegation  has  taken 
place,  the  depositary  or  depositaries  of  the  executive  and  legis- 
lative powers  and  authority  of  the  "Crown  can  exercise  those 
powers  and  that  authority  to  the  extent  delegated  as  effectively 
as  the  Crown  could  itself  have  exercised  them"  (c).  But  as 
to  each  possession  it  is  necessary  to  examine  the  relevant 
statutes,  orders,  &c.,  to  see  whether  the  particular  prerogative 
has  been  surrendered,  delegated,  or  put  within  the  legislative 
control  of  the  local  legislature. 

7.  The  task  of  the  judiciary  in  dealing  with  colonial  legisla- 
tion is  further  complicated  in  the  case  of  colonies  or  possessions 
having  more  than  one  legislature. 

(«/)  Blackiuood  v.  Eeg.  (1883),  8  App.  Cas.  82  ;  Walsh  v.  Reg.,  (1894)  A.  C. 
U4;  Sentu  v.  Reg.,  (189C)  A.  C.  S67  ;  Sardmg  \.  Commissioners  of  Stamps, 
(1898^  A.  C.  763,  773,  and  ante,  p.  400. 

(z)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  20. 

(a)  See  ante,  p.  400. 

(J)  Bhashyam  Ayyangar,  J.,  there  differed  from  the  view  expressed  in  Ilbert, 
Government  of  India  (Tst  ed.),  223,  226.  Of.  Sari  v.  Secretary  of  State  for  India 
(1903),  Ind.  L.  R.  27  Bombay,  425. 

(c)  The  followjne  cacea  -(vere  cited  as  establishing  these  propositions: — In  re 
Adam,  1  Moo.  P.  C.  460,  472—476 ;  Donegani  v.  Donegani  (1835),  3  Knapp,  63, 
88;  Cameron  v.  K0e  (1837),  3  Knapp,  332,  343;  jepkson  v.  Riera  (1833),  3 
Knapp,  130,  3  St.  tr.  (N.  S.)  591. 
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In  the  case  of  India,  Canada,  Australia  and  South  Africa 
there  are  both  central  land  local  legislatures;  and  the  Courts 
may  have  to  determine  the  constitutional  limits  of  the  powers 
of  such  bodies,  whether  inter  s&  or  under  the  imperial  constitu- 
tion which  created  them.  And  in  these  cases  there  is  already 
growing  up  a  body  of  judicial  decisions  on  the  validity  of 
statutes  passed  by  the  central  legislatures  of  each  of  these  pos- 
sessions and  of  its  constituent  states  and  provinces,  which 
resembles  that  already  existing  in  the  United  States. 

The  legislatures  of  India  are  created  by  a  series  of  statutes  India, 
and  charters  collected  in  Ilbert's  Giovernment  of  India  (d) .    The 
constitutional  effect  of  this    legislation    is    stated    in    B.    v. 
Burah  (e).     The  Colonial  Laws  Validity  Act,  1865  (/),  does 
not  apply  to  Indian  statutes . 

Cases  are  not  numerous  in  which  the  validity  of  Indian 
legislation  has  come  in  question;  and  the  only  important  ques- 
tion which  has  arisen  is  as  to  the  extent  of  the  powers  of  the 
Viceroy's  Council,  or  a  Provincial  Council,  to  affect  the  pre- 
rogative of  the  Crown  by  legislation.  This  question  has  been 
very  fully  considered  by  the  High  Court  of  Madras  in  Bell  v. 
Madras  City  Commissioners  (1902),  Ind.  L.  E.  25  Madras, 
457,  where  the  question  in  debate  was  whether  a  Madras  Act 
authorising  the  levy  of  certain  tolls  authorised  the  levy  of  tolls 
as  goods  the  property  of  the  Crown  and  was  valid .  In  that  case 
Bhashyam  Ayyangar,  J.,  in  affirming  the  validity  of  the  Act, 
examined  exhaustively  the  constitution  of  the  Madras  Council, 
the  decisions  on  the  constitutional  points  raised,  and  the 
history  of  Indian  legislation  on  the  subject  (g^). 

The  general  principle  established  is  that  no  Indian  Legis- 
lature can  override  the  Imperial  Acts  from  which  its  authority 
is  derived,  or  Imperial  Acts  specifically  relating  to  India;  and 
that  ;the  powers  of  the  local  legislatures  are  governed  by  the 
Indian  Councils  Acts  of  1861,  1892  and  1909  (h). 

Doubts  as  to  the  validity  of  certain  Indian  laws  have  been 
from  time  to  time  removed  by  Acts  of  the  Imperial  Parliament 
and  the  Viceroy's  Legislative  Council  (i). 

Canada  and  Australia  differ  from  India  in  possessing  Federal 
Constitutions. 

Under  the  British  North  America  Acts,  18-67  to  1886,  1895  Canada, 
and  1907  (fc),  questions  have  often  arisen  as  to  whether  the 

{^  (2nd  ed.),  Oxford,  1907.  See  also  the  Indian  Councils  Act,  1909  (9  Edw.  7, 
0.4). 

(«)  Jnte,  p.  432. 

(/)   Vide  ante,  p.  433. 

(j)  The  decision  is  not  wholly  in  accord  with  the  views  expressed  by  Sir  C. 
Ilhert,  Government  of  India  (1st  ed.),  pp.  223,  226. 

(A)  This  subject  is  fuUy  discussed  by  Jenkins,  C.J.,  in  Eari  v.  Secretary  of 
State  far  India  (1903),  Ind.  L.  R.  27  Bombay,  425,  440. 

(j)  See  Ilbert,  GrovernmeDt  of  India  (2nd  ed.),  223. 

{k)  See  post,  Appendix  B. 


Digitized  by  Microsoft® 


440  '  The  Legislation  pf  British  Possessions. 

federal  and  provincial  Parliaments  have  exceeded  their  powers, 
or  encroached  on  each  other's  functions.  The  general  rules 
established  are:  "  First,  that  there  can  be  a  domain  in  which 
the  Dominion  and  Provincial  legislature  may  overlap,  in  which 
neither  legislature  will  be  ultra  vires,  if  the  field  is  clear; 
secondly,  that  if  the  field  is  not  clear  and  in  such  a  domain  the 
two  legislatures  meet,  then  the  Dominion  legislature  must  pre- 
vail" (Z).  The  decisions  of  the  Canadian  Courts  (to)  and  of 
the  Privy  Council  up  to  1898  are  collected  in  Lefroy's  Legisla- 
tive Power  in  Canada:  Toronto,  1898  (ra).  Their  character 
may  be  indicated  by  the  following  examples  taken  from  deci- 
sions since  1898. 

In  Union  Colliery  Co.  0,f  British  Columbia  v.  Bryden,  (1899) 
A.  C.  580,  the  Judicial  Committee  held  that  sect.  4  of  the 
British  Columbia  Coal  Mines  Regulation  Act,  1890,  prohibit- 
ing adult  Chinamen  from  working  in  underground  coal 
workings,  was  invalid,  as  being  beyond  the  powers  of  the  pro- 
vincial legislature,  and  as  trenching  on  the  exclusive  power  of 
the  Dominion  Parliament  to  legislate  as  to  naturalization  and 
aliens.  In  Madden  v.  Nelson  and  Fort  Sheppard  Rail.  Co., 
(1899)  A.  C.  626,  statutes  of  the  same  province  imposing  a 
liability  on  a  Dominion  railway  company  were  declared  ultra 
vires  as  encroaching  on  a  field  of  legislation  wholly  withdrawn 
from  the  provincial  legislature.  In  Toronto  Corporation  v. 
Bell  Telephone  Co.  for  Canada,  (1905)  A.  C.  52,  a  statute  of 
Ontario,  authorising  a  telephone  company,  with  the  leave  of  the 
corporation,  to  lay  cables,  &c.  in  the  streets  of  Toronto,  was  held 
ultra  vires,  because  the  company  had,  under  a  Dominion  Act, 
power  to  lay  the  cables  without  such  consent,  and  being  con- 
stituted to  carry  on  business  in  more  than  one  province,  was  a 
company  for  which  the  federal  Parliament  was  exclusively  com- 
petent to  legislate  (o).  In  Att.-Gen.  for  Ontario  v.  Hamilton 
Street  Rail.  Co.,  (1903)  A.  C.  524,  a  Lord's  Day  Act  (p)  of 
the  same  province  was  declared  ultra  vires  as  encroaching  on 
the  exclusive  powers  of  the  Dominion  Parliament  with  respect 
to  criminal  law  (q).  In  Att.-Gen.  for  Manitoba  v.  Manitoba 
Licence  Holders'  Association,  (1902)  A.  C.  73,  the  Manitoba 
Liquor  Act  of  1900  for  suppressing  liquor  trafiic  in  the  province 

(Z)  Grand  Trmik  Sail.  Co.  of  Canada  v.  Att.-Gen.  of  Canada,  (1907)  A.  C.  65, 
68,  Lord  Dunedin  ;  La  Compagnie  MyiraHlique  de  St.  Francois  v.  Continental  Heat 
and  Light  Co.,  (1909)  A.  C.  194. 

(j»)  As  to  giving  leave  to  appeal  from  the  Supreme  Court  of  Canada,  see 
Clergue  t.  Mtirray,  (1903)  A.  C.  521.  As  to  the  power  of  reference  by  the 
executive  of  Canada  to  the  Supreme  Court  of  Canada  of  questions  as  to  the 
validity  of  legislation,  see  lie  Ontario  Sunday  Rent  JBill  (1905),  35  Canada,  S.  C. 
581  ;  Att.-Gen.  for  Ontario  v.  Hamilton  Street  Sail.  Co.,  (1903)  A.  C.  624. 

(«)  See  especially  Fielding  v.  Thomas,  (1896)  A.  C.  600. 

(o)  Sect.  92  (10)  of  the  B.  N.  A.  Act,  1867. 

(p)  Kevised  Statutes,  Ontario,  1897,  u.  246. 

(})  Sect.  91  (27)  of  the  B.  N.  A.  Act,  1867. 
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was  held  to  be  valid,  its  subject  being,  and  being  dealt  with  as,  a 
matter  of  a  merely  local  nature  in  the  province  (r),  although 
in  its  practical  working  it  must  interfere  with  Dominion 
revenue  in  the  province  and  business  operations  outside  the 
province.  In  McGregor  v.  Esquimalt  and  Nanaimo  Rail.  Co., 
(1907)  A.  C.  i62,  the  Judicial  Committee  declared  a  British 
Columbia  Act  of  1904  as  to  settlers  valid  as  it  exercised  the 
exclusive  powers  of  the  Province  to  amend  or  repeal  earlier 
provincial  legislation  on  the  same  subject.  In  Att.-Gen.  for 
British  Columbia  v.  Canadian  Pacific  Bail.  Co.,  (1906)  A.  C. 
206,  the  Judicial  Committee  held  that  under  ss.  91,  108  of  the 
British  North  America  Act,  1867,  the  Dominion  Parliament  30  &  31  Vict, 
had  authority  to  authorise  the  use  of  provincial  Crown  lands  by  "•  ^■ 
an  inter-colonial  railway  company  for  the  purposes  of  its  rail- 
way, and  for  this  purpose  to  interfere  with  access  to  the  fore- 
shore adjacent  to  a  harbour  in  British  Columbia.  In  Croicn 
Grain  Co.  v.  Day,  (1908)  A.  C.  504,  it  was  held  that  a  pro- 
vincial Act  could  not  circumscribe  appellate  jurisdiction  given 
under  sect.  101  of  the  Act  of  1867  and  by  a  Dominion  Act,  Rev. 
Stat.  Canada  (1906),  c.  136,  ss.  35,  36.  And  in  Woodruff  v. 
mittee  held  that  a  province  could  not  tax  property  not  within 
the  province  (sect.  92  (2)  of  the  Act  of  1867),  and  that  ,the 
provincial  Act  in  question,  a  Succession  Act,  should  be  read  as 
not  applying  to  property  locally  situate  outside  Ontario,  trans- 
ferred by  a  domiciled  inhabitant  of  the  province  with  intent 
that  the  transfer  should  take  place  only  on  his  death  (s) . 

In  Att.-Gen.  for  Canada  v.  Cain  and  Gilhida,  (1906)  A.  C. 
542,  the  Judicial  Committee  declared  valid  sect.  6  of  the  Alien 
Labour  Act  of  the  Dominion,  which  authorised  the  charging 
on  the  owner  of  a  ship  importing  an  alien  who  had  been  landed 
contrary  to  the  Act  the  expenses  of  his  custody  and  return 
within  one  year  of  his  landing  to  the  place  from  which  he 
came  {t) . 

The  constitution  of  the  Commonwealth  of  Australia  («)  has  Australia, 
been  so  recently  set  at  work  that  comparatively  few  decisions 
have  yet  been  given  thereon.  Under  Article  74  no  appeal  lies 
to  the  Judicial  Committee  of  the  High  Court  of  Australia 
from  a  decision  (except  on  a  certificate  of  the  latter  Court)  upon 
any  question  howsoever  arising  as  to  the  limits  inter  se  of  the 
constitutional  powers  of  the  Commonwealth  and  those  of  any 
Btate  or  states,  or  as  to  the  limits  inter  se  of  the  constitutional 

(r)  B.  N.  A.  Act,  1867,  s.  92  (16). 

(»)  See  Toronto  Corporation  v.  Toronto  Rail.  Co.,  (1910)  A.  C.  312,  as  to  a 
■contention  that  a  provincial  enactment  had  over-ridden  a,  decision  of  the 
Judicial  Committee. 

■      {t)  And  see  Grand  Trunk  Rail.  Co.  v.  Att.-Gen.  for  Canada,  (1907)  A.  0.  65, 
as  to  the  Dominion  power  to  prohibit  "  contracting  out." 

(«)  63  &  64  Vict.  0.  12.  See  hereon  Quick  and  Garran,  Conbtitution  of 
Atistralian  Commonwealth. 
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powers  of  any  two  or  more  states  (a;) .  The  Judicial  Committee 
has  admitted  an  appeal  from  a  State  Court  which  raised  one 
of  the  questions  of  constitutional  powers  referred  to  in  Article 
74  hj  challenging  a  decision  of  the  High  Court  of  Australia 
on  such  question  (y) . 

In  Colonial  Sugar  Refining  Co.  v.  Irving,  (1905)  A.  C,. 
369,  it  was  held  that  the  right  of  appeal  from  the  Supreme 
Court  of  Queensland  (z)  to  the  King  in  Council  was  not  taken 
away  by  sect.  39  of  the  Australian  Commonwealth  Judiciary, 
Act  (No.  6)  of  1903,  on  the  ground  that  this  statute  was  not 
retrospective,  and  could  not  affect  such  right  of  appeal  in  suits 
instituted  before  its  commencement.  It  was  not  decided 
whether  the  clause  in  question  was  within  the  powers  of  the 
Commonwealth  Parliament.  (Vide  p.  372.)  In  Webb  v. 
Outtrim,  (1907)  A.  C.  81,  the  Judicial  Committee  had  to  con- 
sider whether  an  Australian  State  Legislature  could  impose 
income  tax  on  the  income  of  Ministers  of  the  Commonwealth. 
The  High  Court  of  Australia  had  held  that  such  legislation  was 
ultra  vires  {a). 
Rules  for  the  8 .  The  general  rules  adopted  for  construing  a  written  con- 
S^a'^tten^  stitution  embodied  in  a  statute  are  the  same  as  for  construing; 
constitution,  any  other  statute  (&).  In  D'Emden  v.  Pedder  (1904),  1  Aus- 
tralia C.  L.  R.  91,  it  was  laid  down  by  the  High  Court  that 
where  the  Constitution  Act  contained  provisions  undistinguish- 
able  in  substance,  though  varying  in  form,  from  provisions  of 
the  United  States,  which  had  received  judicial  interpretation 
by  the  Supreme  Court  of  the  United  States,  it  was  proper  to 
consult  and  to  treat  as  a  welcome  aid,  but  not  as  an  infallible 
guide,  the  relevant  decision  of  that  Court.  In  that  case  the 
High  Court  followed  a  judgment  of  Marshall,  C.J.,  in  McCul- 
loch  V.  Maryland  (1819),  4  Wheat.  U.  S.  316,  on  the  funda- 
mental relations  between  the  American  Union  and  its  constitu- 
ent states.  In  Banh  of  Toronto  v.  Lambe  (1887),  12  App.  Cas. 
575,  on  the  construction  of  the  British  North  America  Act, 
1867,  the  Judicial  Committee  admitted  the  value  and  authority 
of  McCulloch's  case,  but  considered  that  it  threw  no  light  on 
the  question  there  raised,  whether  certain  taxation  was  direct 
taxation.  But  in  Webb  v.  Outtrim,  (1907)  A.  C.  81,  the 
Judicial  Committee  considered  that  the  difference  between  the 


(x)  The  unquoted  portion  of  this  article  contains  other  constitutional  pro- 
visions not  here  directly  relevant.  The  article  is  not  so  expressed  as  to  deal 
■with  the  absolute  limits  of  a  State  constitution. 

(y)  See  WM  v.  Ovttrim,  (1907)  A.  C.  81,  92  ;  K.  S.  W.  Taxation  Commissioners 
V.  Baxter,  (1908)  A.  0.  214. 

(z)  Given  by  Order  in  Council  of  30th  June,  1860.  Statutoiy  Rules  and 
Orders  Revised  (1904),  tit.  "  Queensland." 

(a)  SeaHn  v.  Webb  (1904),  1  Australia  C.  L.  R.  585  ;  of.  Be  Incmm  Tax  Acti 
(No.  4)  (1904),  29  Viet.  L.  R.  748. 

{h)  See  Federated  Saw  Mill  Employes  T.  James  Moore  #  Son  (1908),  8  Australia. 
0.  L.  R.  460,  486,  G-riffith,  O.J. 
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^Federal  Constitution  of  the  United  States  and  the  Common- 
wealth and  State  Constitutions  of  Australia  was  too  consider- 
able to  justify  reliance  on  McCulloch's  case  or  like  United 
States  cases  (c) . 

In  the  case  of  the  British  North  America  Act,  1867,  it  has  30  &  31  Viot. 
been  suggested  that  as  the  Act  was  founded  on  resolutions  ".  3. 
passed  at  Quebec  by  delegates  of  the  subsequently  federated 
colonies,  terms  adopted  textually  therefrom  should  be  inter- 
preted by  the  light  of  Canadian  legislation  up  to  that  date,  so  as 
to  determine  the  meaning  of  municipal  institutions  in  sect.  91 
of  the  Act;  but  the  Judicial  Committee,  while  examining- 
the  prior  legislation  on  the  particular  subject-matter  in  ques- 
tion before  them,  appear  to  have  considered  the  legislation  of 
the  federated  provinces  too  diverse  in  its  treament  of  municipal 
institutions  to  justify  the  mode  of  interpretation  proposed  (d) . 

The  constitution  of  the  Australian  Commonwealth  has  been 
construed  as  an  Act  of  Parliament,  which  it  is,  and  not  by 
reference  to  theories  of  abstract  justice  or  of  policy;  but  in  such 
interpretation  it  may  be  necessary  to  keep  in  mind  that  it  is  not 
a  code  going  into  minute  detail  as  to  the  means  by  which 
federation  is  to  be  carried  into  effect  by  the  legislature  which 
it  creates  (e).  And  the  High  Court  of  Australia  has  declined 
to  permit  reference  to  debates  in  the  constitutional  conventions 
which  resulted  in  the  preparation  of  the  draft  constitution  sub- 
mitted for  the  approval  of  the  Imperial  Parliament,  holding 
that  these  debates  could  not  be  prayed  in  aid  in  the  interpreta- 
tion of  the  constitution  (/) .  The  same  rule  has  been  applied 
in  Canada  (g) .  But  in  Australia  reference  has  been  allowed,  as 
a  matter  of  ihe  history  of  legislation,  to  the  draft  bills  prepared 
under  the  legislative  authority  of  the  several  states  as  an  aid 
to  the  interpretation  of  the  constitution  (h). 

In  D'Emden  v.  Pedder  (1904),  1  Australia  C.  L.  E.  91, 
109  (i),  it  has  been  laid  down  with  reference  to  the  Common- 
wealth constitution — 

1.  That  the  Commonwealth  and  the  states  are,  with  respect 
to  the  matters  which  under  the  constitution  are  within  the 
ambit  of  their  respective  legislative  or  executive  authority, 
sovereign  states,  subject  only  to  the  restrictions  imposed  by  the 

{«)  Most  of  the  judges  of  the  Australian  High  Court  do  not  accept  the  view 
of  the  Judicial  Committee  on  this  point.  But  see  Huddart  v.  Moorehead  (1909), 
8  Australia  C.  L.  R.  330,  389,  390,  per  Isaacs,  J. 

(rf)  AU.-Gm.for  Ontario  v.  Att.-Gen.for  Canada,  (1896)  A.  C.  348,  351. 

(«)  Tasnumia  v.  Commonwealth  (1904),  1  Australia  C.  L.  R.  329,  339. 

(/)  Sydney  Municipal  Council  v.  Commonwealth  (1904),  1  Australia  C.  L.  R. 
208,  213.     See  ante,  p.  133. 

iff)  Gosaelin  v.  S.  (1903),  33  Canada  255.     See  ante,  p.  135,  n. 

(A)  Tasmania  v.  Commonwealth  and  Victoria  (1904),  1  Australia  C.  L.  R. 
329,  350,  Barton,  J. 

(j)  The  case  turned  on  a,  Tasmanian  statute  authorising  the  levy  of  a  tax 
on  receipts  given  by  Commonwealth  officers  for  their  salaries. 
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imperial  connection  and  the  provisions  of  the  constitution, 
whether  express  or  implied.  (See  Article  51  of  the  constitu- 
tion.) 'This  is  in  accordance  with  what  had  been  laid  down  in 
Powell  V.  Apollo  Candle  Co.  (1885),  10  App.  Cas.  282,  as  to 
the  New  South  Wales  constitution. 

2.  That  consequently  where  the  constitution  grants  legisla- 
tive or  executive  power  to  the  Commonwealth,  it  may  be  exer- 
cised in  absolute  freedom,  and  without  any  interference  or  con- 
trol whatever,  except  that  prescribed  by  the  constitution. 

3.  That  as  a  further  consequence,  any  attempt  by  a  State  (o 
give  to  its  legislative  or  executive  authority  one  operation 
which,  if  valid,  interferes  to  the  smallest  extent  with  the  free 
exercise  of  the  legislative  or  executive  power  of  the  Common- 
wealth, the  attempt,  unless  expressly  authorised  by  the  con- 
stitution, is  invalid. 

4.  That  general  words  in  a  State  Act  should,  wliere  possi- 
ble, be  construed  so  that  the  application  of  the  Act  may  not 
infringe  the  Commonwealth  constitution. 

In  Colonial  Sugar  Refining  Co.  v.  Irving,  (1906)  A.  C.  360, 
it  was  held  by  the  Judicial  Committee  that  the  Commonwealth 
Excise  Tariff  Act  of  1902  (No.  11),  did  not  exceed  the  legisla- 
63  &  64  Vict,  tive  powers  given  by  Art.  90  of  the  Commonwealth  Constitu- 
"•  ^^-  tion  Act,  1900,  by  iinposing  uniform  excise  duties  before  uni- 

form customs  duties  had  been  imposed,  and  that  an  exemption 
contained  in  sect.  5  of  the  Tariff  Act,  which  gave  an  exemp- 
tion in  respect  of  goods  on  which  customs  or  excise  duties  had 
been  paid  before  8th  October,  1901,  was  not  such  a  discrimina- 
tion between  different  states  of  the  Commonwealth  as  is  for- 
bidden by  Art.  51  of  the  Constitution' Act.  • 

In  Davies  v.  Western  Australia  (1904),  2  Australia  C.  L.  R. 
29,  the  Administration  Act  (1903,  No.  13)  of  Western  Aus- 
tralia was  unsuccessfully  challenged. as  invalid  for  discrimn.at- 
ing  between  bona  fide  residents  of,  and  domiciled  in.  Western 
Australia,  and  residents  in  other  states  of  the  Commonwealth. 
(See  Constitution,  Article  117.) 

In  Fox  v.  Bobbins  (1909),  8  Australia  C.  L.  R.  115,  a 
statute  of  Western  Australia  was  held  invalid  in  so  far  as  it 
discriminated  against  wines  grown  in  other  States  of  the  Com- 
monwealth (Arts.  92,  113). 

Ini  Kingston  v.  Oadd  (1902),  27  Vict.  L.  R.  417,  it  was  held 
by  the  Supreme  Court  of  Victoria  that  it  would  not  assume 
that  the  provisions  of  a  Commonwealth  Act  were  intra  vires, 
but  would  inquire  into  their  validity  by  reference  to  the  con- 
stitution, and  that  unless  they  were  made  under  the  constitu- 
tion (k)  they  had  no  binding  effect  on  the  judges  or  people  of 
any  state,  even  where  they  did  not  encroach  on  state  legislative 
powers.    In  the  particular  case  the  Court  held  sect.  192  of  the 

(i)  See  Art.  5. 
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Commonwealth  Customs  Act  (No.  6  of  1901)  to  be  valid. 
But  the  High  Court  of  the  Commonwealth  has  declared  certain 
Commonwealth  enactments  invalid  (J) . 

In  Baxter  v.  Ah  Way  (1909),  8  Australia  C.  L.  R.  626,  it 
was  contended  that  sect.  52  (g)  of  the  Commonwealth  Customs 
Act,  No.  6  of  1901,  amounted  to  a  delegation  of  legislati;ve 
power  and  was  invalid  under  Art.  51  (i)  (ii)  of  the  Constitu- 
tion. The  enactment  provides  that  all  goods  the  importation 
whereof  shall  be  prohibited  by  proclamation  shall  be  prohibited 
imports  (m) .  The  Court  rejected  the  contention  and  held  that 
the  enactment  was  not  a  delegation  of  legislative  power  (n) 
but  was  an  example  of  conditional  legislation. 

In  Bond  v.  Commonwealth  of  Australia  (1903),  1  Australia  Interpreta- 
C.  L.  E.  13,  23,  GriiEth,  C.J.,  intimated  that  the  High  Court  ^°^/^«***^ 
of  Australia  would  be  reluctant,  as  a  general  rule,  to  put  a  fed/raf 
different  construction  upon  the  statutes  of  a  State  from  that  Courts, 
which  the  Supreme  Court  of  a  State  had  declared  to  be  their 
true  construction,  unless  its  decision  was  directly  invited  by 
way  of  appeal,  either  from  the  same  Court  or  from  the  Court  of 
another  State,  on  a  case  involving  the  construction  of  identical 
words. 

(0  S.  V.  Sarffer  (1907),  6  Australia  C.  L.  R.  41 ;  Att.-Gm.for  N.  S.  W.  v. 
Brewery  Employes'  Union  (1907),  6  Australia  C.  L.  E.  469  ;  Suddart  v.  Moorehead 
(1909),  8  Au-traUa  C.  L.  E.  330. 

(ib)  The  Imperial  Customs  Act  of  1876  (39  &  40  Vict.  u.  36,  s.  43),  and  many 
colonial  Customs  Acts  contain  clauses  in  similar  form. 

(«)  See  ante,  pp.  432,  433. 
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Causes  of 
mistakes. 


44  &  45  Viot. 
«.  41. 


1 .  [There  are  numerous  mistakes  in  reference  and  mistakes  of 
all  kinds  in  Acts  of  Parliament  (a),  due  either  to  the  draftsman 
or  the  printer],  or  to  the  conjoint  or  adverse  efforts  of  the  two 
Houses  of  Parliament.  [The  draftsman  may  mistake  facts  or 
may  erroneously  assume  the  law  on  any  particular  subject  ^to 
be  different  from  what  it  really  is  (&);  and  the  printer  may 
incorrectly  reproduce  the  draftsman's  manuscript,  or  mistakes 
may  creep  into  a  Bill  during  its  passage  through  Parliament.] 
Doubts  as  to  the  correctness  of  ordinary  King's  printer's  copies 
are  sometimes  settled  by  reference  to  the  vellum  prints  pre- 
served in  the  House  of  Lords  (c) . 

Part  I.  of  the  first  schedule  to  the  Conveyancing,  &c.  Pro- 
perty Act,  1881,  headed  "Acts  affected,"  and  comprising  a 
list  of  nine  statutes  relating  to  searches  for  judgments,  Crown 
debts,  &c.,  was  referred  to  in  sect.  5  of  the  Bill  as  originally 
drawn.  That  section  failed  to  become  law  upon  the  passing  of 
the  Act,  and  the  schedule  of  "  Acts  affected,"  which  depended 
upon  that  section,  although  retained,  is  apparently  in  no  way 
connected  with  the  Act  as  it  now  stands.  The  mistake  was 
corrected  "by  sect.  2  of  the  Conveyancing,  &c.  Act,  1882 
(45  &  46  Viot.  c.  39)(^). 


(«)  See  Pari.  Pap.  1875— 0-No.  208,  p.  48 ;  32  &  33  Viot.  o.  19;  s.  4,  refers 
to  6  &  7  Vict.  0.  106,  in  error  for  6  &  7  WiU.  4,  u.  106. 
(b)    Vide  ante,  pp.  28,  29. 
((!)    Vide  ante,  pp.  3fl,  n..  40,  48. 
(d)  The  schedule  itself  was  repealed  in  1894  (57  &  58  Vict.  u.  56). 
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The  converse  case  occurred  in  the  Artisans  and  Labourers' 
Dwellings  Act,  1879  (42  &  43  Vict.  c.  64),  where  sect.  22, 
sub-sect.  3,  provided  that  loans  for  the  purposes  of  the  Act 
should  be  secured  by  a  mortgage  "  in  the  form  set  forth  in  the 
third  schedule  hereto."  There  was  no  third  schedule  appended 
to  the  Act,  and  it  was  necessary  to  pass  a  supplementary  Act  of 
Parliament  (43  Vict.  c.  8),  declaring  that  those  words  had  been 
"inserted  by  mistake,"  and  that  the  section  should  be  con- 
strued and  read  as  if  those  "words  had  not  been  inserted 
therein"  (e). 

In   Richards  v.  McBride    (1881),  8    Q.  B.  D.  119,  122,  Mistakes  not 
, Grove,  J.,  in  rejecting  the  meaning  sought  to  be  put  upon  a  tobeas- 
statute  on  behalf  of  the  respondent,  said:   "No  one,  in  con-  ^"" 
etruing  a  statute  or  any  other  literary  production,  could  put 
such  a  construction  upon  the  words  unless  by  supposing  they 
were  a  mistake.    But  we  cannot  assume  a  mistake  in  an  Act  of 
Parliament.     If  we  did  so,  we  should  render  many  Acts  un- 
certain by  putting  different  constructions  on  them  according 
to  our  individual  conjectures.    The  draftsman  of  the  Act  may 
have  made  a  mistake.    If  so,  the  remedy  is  for  the  Legislature 
to  amend  it." 

Doubts  as  to  the  accuracy  of  the  King's  printer's  copies  of  Reference  to 
statutes  are  settled  so  far  as  possible  by  reference  to  the  original  original  Acts. 
Acts  or  vellum  prints,  which  are  usually  treated  as  conclu- 
sive (/).  In  Ee  Nott  (1843),  4  Q.  B.  768,  776,  it  was  doubted 
whether  the  word  "amend"  in  the  printed  copies  of 
11  Geo.  4  &  1  Will.  4,  o.  70,  s.  9,  was  not  an  error.  The 
Parliament  roll  was  therefore  examined  and  the  print  was  found 
to  be  correct.  In  E.  v.  HasUngfield  (1874),  L.  E.  9  Q.  B.  203, 
209,  Quain,  J.,  said:  "What  the  expression  'collecting'  in 
sect.  60  [of  7  &  8  Vict.  c.  101]  refers  to  I  confess  I  am  at  a 
loss  to  understand.  It  would  seem  probable  it  was  a  mistake, 
and  that  it  should  have  been  '  correcting,'  but  we  have  referred 
to  the  Parliament  roll  of  the  statute,  and  there  the  word  is 
'collecting' "  (g). 

2.  [With  regard  to  an  averment  in  the  preamble  of  a  statute,  j-acts  stated 
Lord  Coke  says  (on  Littleton,  bk.  1,  19  b):  "By  the  authority  in  preamble 
of  our  author  the  rehearsal  or  preamble  of  a  statute  is  to  be  of  a  statute^ 
taken  for  truth,  for  it  cannot  be  thought  that  a  statute  that  is  troverted. 
made  by  authority  of  the  whole  realm,  as  well  as  of  the  King 
and   of   the   Lords   spiritual   and   temporal,   and   of   all   the 
Commons,  will  recite  a  thing  against  the  truth."     But  this 
proposition  is  too  wide  to  be  accepted  as  correct  at  the  present 
■day],  and   from  the  case  of    Leicester  v.    Haydon  (1572), 
Plowd.  398  (cited  in  Stead  v.  Carey  (1845),  14  L.  J.  C.  P. 
182),  it  would  appear  doubtful  whether  the  proposition  was  not 

(e)  And  see  Jamaica  Bail.  Co.  v.  Att.-Gen.,  (1893)  A.  C.  127. 
(/)    Vide  ante,  p.  48. 
(>)  Qy.  "  collating." 
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Immaterial 
whether 
statute  is  a 
public  OT 
private  Act. 


too  wide  at  the  time  it  was  made.  [It  is  clear  that  a  recital  in 
an  Act  of  Parliament  may  be  used  as  evidence,  but  it  is  not 
conclusive  evidence,  and  it  is  liable  to  be  rebutted  {h) .] 

But  the  erroneous  declarations  of  the  Legislature,  though' 
historically  inconclusive  as  to  the  past,  may  create  law  as  to  the 
future,  or  may  be  prospectively,  though  not  retrospectively, 
conclusive  (*) . 

In  Merttens  v.  Hill,  (1901)  1  Ch.  842,  85.2,  Cozens- 
Hardy,  J.,  said:  "  A  mere  recital  in  a  local  and  personal  Act  of 
Parliament,  though  admissible  against  persons  claiming  under 
the  Act,  is  not  conclusive,  and  the  Court  is  at  liberty  to  consider 
the  fact  or  the  law  to  be  different  from  the  statement  in  the 
recital  "  (fc).  [And  in  R.  v.  Haughton  (1852),  22  L.  J.  M.  C. 
89,  Lord  Campbell  said:  "A  recital  in  a  private  Act  is  not 
conclusive  either  in  law  or  in  fact,  and  this  recital  is  merely 
evidence  of  the  road  being  in  Denton,  and  is  therefore  inad- 
missible against  an  estoppel."  And  in  his  judgment  he  added: 
"  Had  there  been  anything  amounting  to  an  enactment  that  the 
road  should  be  considered  in  Denton,  that  would  have  prevailed 
over  the  estoppel,  but  a  mere  recital  in  an  Act  of  Parliament 
either  of  fact  or  law  is  not  conclusive,  and  we  are  at  liberty  to 
consider  the  fact  or  the  law  to  be  different  to  the  statement  in 
the  recital"  (I).  And  in  the  Wharton  Peerage  Claim  (1844), 
12  CI.  &  P.  295,  in  order  to  prove  the  relationship  existing 
between  different  members  of  a  certain  family  so  as  to  sub- 
stantiate part  of  the  pedigree,  a  private  Act  of  Parliament 
describing  the  relationship  was  offered  in  evidence.  Upon  this 
the  Lord  Chancellor  said:  "It  is  very  strong  evidence,  for  it  is 
the  well-known  practice  of  this  House  not  to  allow  the  insertion 
of  such  a  statement  in  the  recitals  of  a  private  Act  unless  the 
truth  of  that  statement  has  been  previously  proved  to  the  satis- 
faction of  the  judges  to  whom  the  Bill  was  referred  "  (m).] 


(h)  Vide  ante,  pp.  199—204.  In  Dwyer  \.  Port  Arthur  (1893),  22  Canada, 
S.  C.  241,  an  erroneous  recital  was  held  to  be  ineffective. 

(i)  "  Even  if  it  could  be  proved  that  the  Lejrislature  was  deceived,  it  would 
not  be  competent  for  a  Onurt  of  law  to  disregard  its  enactments.  If  a  mistake 
has  been  made  the  Legislature  alone  can  correct  it"  :  Labrador-  do.  v.  S.,  (1893) 
A.  C.  123. 

{k)  See  Duke  of  Seaufort\.  Smith  (1849),  4  Ex.  470,  Parke,  B.  In  MilU\. 
Mayor  of  Colchester  (1867).  36  L.  J.  C.  1'.  214,  Willes.  J.,  said:  |'Tou  cannot 
say  the  statute  cannot  be  looked  to,  but  .  .  .  that  what  is  stated  in  the  statute 
is  not  to  be  taken  as  a  proof  of  any  matter  of  fact  or  law."  See  also  Tajlorj 
Evidence  (10th  ed.),  s.  1660. 

(I)  In  Eitiriburgh  and  Glasgow  Hail.  Co.  v.  Linlithgow  (1860),  3  Macq  H.  L. 
(Sc.)  704,  Lord  Campbell,  L.C.,  said :  "  The  recitals  in  a  statute  cannot  bind 
those  wh'>  are  rot  within  the  enaftinar  part."  For  American  decisions  to  the 
same  effect,  see  Sedawick,  Statutory  Law  (2r  d  ed.),  44.  ■ 

(in)  In  the  Slirewsbury  Peerage  claim  (1S<57),  7  H.  L.  0.  13,  Lord  St.  Leonards 
said:  "That  used  to  be  the  practice,  but  it  is  not  so  now.  The  evidence ia 
support  of  private  Bills  is  not  now  submitted  to  and  reported  on  by  the  judges, 
and  future  recitals  will  not  therefore  be  evidence."  The  practice  only  applied 
to  private  estate  Bills :  see  2  Clifford,  769. 
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3.  "  That,  in  fact,  the  language  of  an  Act  of  Parliament  may  Inoorreot 
be  founded  on  some  mistake,  and  that  words  may  be  clumsily  statement  of 
used,  I  do  not  deny.     But  I  do  not  think  it  is  competent  to  any   *^' 
Court  to  proceed  upon  the  assumption  that  the  Legislature  has 
made  a  mistake.     Whatever  the  real  fact  may  be,  I  think  a 
•  Court  of  law  is  bound  to  proceed  upon  the  assumption  that  the 
Legislature    is    an   ideal    person    that   does    not    make    mis- 
takes"  (n). 

"We  ought  in  general,"  said  Lord  Blackburn  in  Young  v. 
Mayor,  dc.  of  Leamington  (1883),  8  App.  Cas.  526,  "in  con- 
struing an  Act  of  Parliament,  to  assume  that  the  Legislature 
knows  the  existing  state  of  the  law  "  (o).  In  other  words,  it  is 
presumed  that  the  Legislature  has  informed  itself  as  to  the 
state  of  the  law  on  any  subject  as  to  which  it  undertakes  to 
legislate;  for  example,  if  the  Legislature  amends  a  statute 
which  has  received  a  judicial  interpretation,  it  is  presumed  that 
the  Legislature  was  acquainted  with  that  interpretation  at  the 
time  it  amended  the  statute  (p).  [Thus,  in  Mulcahy  v.  B,. 
(1868),  L.  E.  3  H.  L.  306,  at  p.  319,  the  judges  said  that  the 
Treason  Act,  1796,  "  did  in  terms  sanction  and  embody  the  36  Geo.  3, 
received  interpretation  of  the  Statute  of  Treasons,  with  which  "•  ''■ 
it  must  be  presumed  that  the  Legislature  was  acquainted,  and  ''Af'^^'  ^o 
which  it  left  undisturbed."  But  if  it  appears  from  the  wording 
of  an  Act  of  Parliament  that  the  Legislature  was  under  some 
misapprehension  as  to  the  state  of  the  law  on  a  particular' 
subject,  such  a  misapprehension  "  would  not,"  as  was  said  by 
Cockburn,  C.J.,  in  Earl  of  Shrewsbury  v.  Scott  (1859),  29 
L.J.  C.  P.  53,  "  have  the  effect  of  making  that  the  law  which 
the  Legislature  had  erroneously  assumed  it  to  be."  Thus,  in 
Mollwo,  March  &  Co.  v.  Court  of^  Wards  (1872),  L.  E.  4 
P.  C.  419,  437,  the  Judicial  Committee  said:  "Some  reliance 
was  placed  on  the  28  &  29  Vict.  c.  86,  s.  1  (pp),  which  enacts  that 
the  advance  of  money  to  a  firm  upon  a  contract  that  the  lender 
should  receive  a  rate  of  interest  varying  with  the  profits,  or  a 
share  ,of  the  profits,  shall  not  of  itself  constitute  the  lender  a 
partner,  or  render  him  responsible  as  such.  It  was  argued  that 
this  raised  an  implication  that  the  lender  was  so  responsible  by 
the  law  existing  before  the  passing  of  the  Act.  The  enactment 
is  no  doubt  entitled  to  great  weight  as  evidence  of  the  law,  but 
it  is  by  no  pieans  conclusive,  and  when  the  existing  law  is  shown 
to  be  different  from  that  which  the  Legislature  supposed  it  to 

(«)  Income  Tax  Commisaionera  v.  Pemsel,  (1891)  A.  C.  549,  Halsbary,  L.C.  ,• 
and  see  ante,  p.  447. 

(o)  See  also  It.  v.  Watford  (1846),  9  Q.  B.  626,  p.  635,  Lord  Denman,  C.J. 

(p)  This  is  so  even  in  technical  matters,  such  as  "  the  difference  between  the 
existing  courses  of  practice  in  Bankruptcy  and  in  Chancery ;  "  KellocWe  case 
(1868),  3  Ch.  App.  781,  Selwyn,  L.J. 

{pp)  Now  incorporated  in  sect.  2  (1)  (d)  of  the  Partnership  Act,  1890  (63  &  64 
Vict.  0.  39).    ■ 

C.  GO 
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be,  the  implication  arising  from  the  statute  cannot  ojDerate  as  a 
negation  of  its  existence  "  {q).'] 

a  proposition    rule  of  law  enunciated  in  the  preamble  to  a  statute,  or  if  it 
of  law  is  appears  from  the  language  of  the  statute  that  the  Legislature 

deno^oTwhat  ^^^  acted  Upon  the  idea  that  such  a  rule  existed,  it  is  very  strong" 
the  law  really  evidence  of  what  the  law  on  the  subject  actually  is,  and,  as  was 
is.  said  by  Lord  Campbell  in  E.  v.  Treasury  (1861),  20  L.  J. 

Q.  B.  312,  "the  burden  of  proving  that  the  Legislature  has 
fallen  into  a  mistake  is  cast  upon  those  who  say  so."  Also,  a 
rule  of  law  may  be  sometimes  found  so  distinctly  recognised  in 
a  statutory  enactment  that  to  deny  the  existence  of  the  rule  of 
law  would  be  in  fact  to  abrogate  the  statute.  Thus,  in  Norton 
V.  Spooner  (1854),  9  Moore,  P.  C.  103,  it  was  argued  that  an 
action  for  damages  for  crim.  con.  would  not  lie  by  the  Roman- 
Dutch  law  prevailing  in  British  Guiana.  But  it  appeared  that 
by  a  legislative  Act  of  the  colony,  No.  22  of  1844,  it  was  en- 
acted that  "  whenever  any  action  shall  be  brought  ...  to  pro- 
cure reparation  for  pecuniary  damages  .  .  .  for  criminal 
conversation  with  any  wife,"  certain  formalities  therein  pre- 
scribed shall  be  observed  as  to  the  trial  of  such  an  action  before 
a  judge  and  jury  of  twelve  men.  "  Their  lordships  quite 
agree,"  said  the  Judicial  Committee,  "  that  the  mam  object  of 
this  ordinance  was  to  introduce  and  regulate  the  trial  by  jury, 
but  when  an  Act  of  the  Legislature  declares  that  an  action  for 
a  particular  wrong  shall  be  tried  in  a  particular  way  ...  it 
appears  to  their  lordships  that  it  would  be  no  less  than  mon- 
strous to  say  that  a  cause  of  action  thus  recognised  and  pro- 
vided for  shall  be  treated  as  no  cause  of  action  at  all.  This  goes 
far  beyond  a  recital  in  an  Act  of  legislation,  which  may  .  .  . 
be  often  not  conclusive.  This  is  an  express  and  distinct  enact- 
ment, that  if  an  action  be  brought  for  such  a  cause  as  that  now 
under  consideration  .  .  such  and  such  shall  be  the  conse- 
quences "  (r).] 

(?)  [The  following  dieia  also  bear  out  this  principle.  In  Ex  parte  Zloyd 
(1851),  1  Sim.  (N.  S.)  2.50,  Lord  Oranworth,  V.-C,  eaid :  "  The  Legislature  .  .  . 
are  not  interpreters  of  the  law,  and  Courts  of  justice  are  not  bound  by  a  mistake 
of  the  Legrislature  as  to  what  the  existing  law  is."  In  Metcalfe  v.  Samm 
(1866),  L.  R.  1  H.  L.  250,  Lord  Oranworth  said:  "No  doubt  the  Legislature 
may  have  mistaken  the  law  as  to  the  effect  of  the  former  statute."  In  B.  v. 
SaiMihtm  (1853),  22  L.  J.  M.  C.  89,  92,  Lord  Campbell  said :  "A  mere  recital  in 
an  Act  of  Parliament,  either  of  fact  or  of  law,  is  not  conclusive,  and  we  are  at 
liberty  to  consider  the  fact  or  the  law  to  be  different  from  the  statement  in  the 
recital."  This  dictum  was  cited  by  Lord  Chelmsford  in  Mersey  Docks  v.  Cameron 
(1865),  11  H.  L.  0.  US,  518.  In  Cambridge  University  v.  Bryer  (1812),  16 
East,  317,  326,  Le  Blanc,  J.,  said :  "  If  the  Court  are  clear  in  their  constraotion 
of  an  Act,  they  are  bound  to  give  effect  to  that  construction,  although  they 
should  be  of  opinion  that  an  erroneous  construction  has  been  put  upon  it  bv 
other  Acts."]  In  Sewell  v.  Surdidc  (1886),  10  App.  Gas.  105,  Lord  Bramwell 
pointed  out  two  statements  of  law  in  the  preamble  of  a  statute  which  were,  m 
his  opinion,  inaccurate. 

(r)  As  to  error  in  transcribing  a  statnte,  see  Torke's  case  (1888),  15  Ont.  Rep. 
625,  629. 


Digitized  by  Microsoft® 


Mistakes  of  Law.  451 

4.  [As  a  general  rule  (s)  a  Court  of  law  is  not  authorised  Obvious  mis- 
to  supply  a  casus  omissus,  or  to  alter  the  language  of  a  statute  pi'i"*  ™  a 
for  the  purpose  of  supplying  a  meaning,  if  the  language  used  in  L^ooirecS. 
■the  statute  is  incapable  of  one,  even  though  they  may  be  of 
•opinion  that  a  mistake  has  been  made  in  drawing  the  Act  (t).] 
"Whether,"  said  Jessel,  M.E.,  in  Laird  v.  Briggs  (1881),  19 
Ch.  D.  33,  "  we  can  alter  the  word  '  convenient '  in  s.  8  of  the 
Prescription  Act,  1832,  by  putting  in  the  word  '  easement '  2  &  3  Will.  4, 
instead,  is  a  question  of  very  considerable  difficulty.  A  judge  °-  '^^• 
may  take  the  view  that  sect.  8,  as  it  stands,  is  so  absurd  that  the 
word  '  convenient '  cannot  stand  there;  but  that  does  not  quite 
oonclude  the  question  as  to  whether  you  can  insert  another 
word .  All  I  wish  to  say  is,  that  I  think  the  question  is  open  for 
discussion."  In  Lyde  v.  Barnard  (1836),  1  M.  &  W.  101,  123, 
Lord  Abinger  said  that  the  word  "  upon,"  in  9  Geo.  4,  c.  14, 
s.  6  (rep.),  "must  be  rejected  as  nonsensical;  "  but  Parke,  B., 
at  p.  115,  after  observing  that  "  the  words  of  the  clause  were 
•clearly  inaccurate,  probably  through  a  mistake  in  the  tran- 
scriber into  the  Parliamentary  Roll,"  added,  "  We  must  make 
■an  alteration  in  order  to  complete  the  sense,  and  must  either 
transpose  some  words  or  interpolate  others."  [Thus,  in  Green 
T.  Wood  (1845),  7  Q.  B.  178,  it  was  suggested  that  the  words 
in  sect.  2  of  the  Warrants  of  Attorney  Act,  1822,  "  unless  3  &eo.  i, 
judgment  shall  have  been  signed  or  execution  issued,"  should  <>■  39- 
be  read  "  unless  judgment  shall  have  been  signed  and  execu- 
tion levied,"  because  the  last  three  words,  as  they  stood,  were 
incapable  of  a  meaning.  "  To  give  an  effectual  meaning,"  said 
Lord  Denman,  C.  J.,  "  we  must  alter  not  only  '  or  '  into  '  and,' 
"but  'issued'  into  'levied.'  It  is  extremely  probable  that  this 
would  express  what  the  Legislature  meant.  But  we  cannot 
do  this."  And  Patteson,  J.,  added:  "It  is  clear  to  my  mind 
that  some  mistake  has  occurred  in  drawing  this  Act  .  .  .  But 
I  do  not  think  we  should  be  justified  in  making  the  alterations 
contended  for.  It  is  best  to  say  that  the  words  have  no  meaning 
■at  all."  But  if  there  is  an  obvious  misprint  in  an  Act  of  Parlia- 
ment the  Courts  will  not  be  bound  by  the  letter  of  the  Act,  but 
will  take  care  that  its  plain  meaning  is  carried  out.  "It  is  our 
duty,"  said  Tindal,  C.J.,  in  Everett  v.  Wells  (1841),  2  M.  & 
G.  269,  277,  "  neither  to  add  to  nor  to  take  away  from  a  statute, 
unless  we  see  good  grounds  for  thinking  that  the  Legislature 
intended  something  which  it  has  failed  precisely  to  express." 
Thus,  in  Chancellor  of  Oxford  v.  Bishop  of  Coventry  (1615), 
10  Co.  Eep.  67  6,  it  was  resolved  that  "  when  the  description  of 

(a)  Ante,  p.  78. 

(<)  [A  curious  mistake  ■was  made  in  the  Customs  Consolidation  Act,  1876 
(39  &  40  Viet.  o.  36),  for  in  sect.  268  it  is  enacted  that  no  action  shall  be 
commenced  against  a  coastguard  officer  until  one  month  next  after  notice  in 
■writing,  but  in  sect.  272  it  is  enacted  that  "  every  action  against  such  officer 
shall  be  commenced  within  one  month."]  Both  sections  were  repealed  in  1893 
<S6  &  57  Vict.  c.  61,  s,  2). 

gg2 
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54  &  56  Viot. 
0.  66. 


Accidental 
omission  in 
schedule  may 
be  corrected. 


a  corporation  in  an  Act  of  Parliament  is  such  that  the  true  cor- 
poration intended  is  apparent  .  .  .  though  the  name  of  the 
corporation  is  not  precisely  followed,  yet  the  Act  of  Parliament 
shall  take  efltect."  So  in  B.  v.  Wilcock  (1845),  7  Q.  B.  317, 
321,  338,  Lord  Denman,  C.J.,  said:  "  The  question  is  whether 
the  Act  of  17  Geo.  3,  c.  56,  was  repealed  by  58  Geo.  3,  c.51, 
which  repeals  '  an  Act  passed  in  the  13th  year  of  '  Geo.  III., 
entitled  'an  Act  for,'  &c.,  and  here  is  set  out  the  title  of  17 
Geo.  3,  c.  56,  not  that  of  any  Act  passed  in  the  13th  year  of 
Geo.  III.,  nor,  as  we  presume,  of  any  other  Act  whatever.  A 
mistake  has  been  committed  by  the  Legislature;  but  having 
regard  to  the  subject-matter,  and  looking  to  the  mere  contents 
of  the  Act  itself,  we  cannot  doubt  that  the  intention  was  to 
repeal  the  Act  of  17  Geo.  3,  and  that  the  incorrect  year  must  be 
rejected  "  (m).] 

When  the  Eoyal  assent  is  given  by  commission,  the  Bills  to 
which  the  assent  is  to  apply  are  specified  in  the  commission  by 
the  statutory  short  titles  given  to  them  by  clauses  in  the  IBills. 
The  effect  of  this  appears  to  be  that  any  error  in  the  print  of 
an  Act  so  assented  to  can  on  discovery  be  corrected  at  any  time, 
inasmuch  as  what  is  assented  to  is  not  a  particular  written  or 
printed  paper,  but  the  Bill,  the  whole  Bill,  and  nothing  but  tlie 
Bill;  and  if  the  statute  is  printed  and  circulated  from  any  copy 
other  than  that  which  has  passed  between  the  Houses,  the  error 
can  be  set  right.  The  first  print  issued  of  the  Education  Act, 
1891,  was  withdrawn,  and  a  new  print  issued  (x).  The  com- 
petence of  public  ofiicials  to  take  this  step  depends  on  a  question 
of  fact,  viz.,  whether  the  first  issue  was  or  was  not  printed 
from  the  proper  copy.  The  printers  and  officials  clearly  have 
no  power  to  alter  in  any  way  the  copy  assented  to,  and  it  is  for 
the  judges,  or  in  the  last  resort  for  the  Legislature,  to  correct 
the  error . 

[An  evidently  accidental  omission  in  the  schedule  to  an  Act 
may  be  supplied.  By  the  Stamp  Duties  Act,  1870  («/),  sched., 
sub  tit.  Voting  Paper,  "  any  instrument  for  the  purpose  of 
voting  by  any  person  entitled  to  vote  at  any  meeting  "  was  to 
be  stamped  with  a  Id.  stamp.  In  R.  v.  Strahan  (1872),  L.  E. 
7  Q.  B.  465,  it  was  argued  that  the  expression  "at  any  meet- 
ing "  included  the  assembling  of  the  town  council  to  elect  alder- 
men, and  that,  consequently,  all  voting  papers  used  at  such 
elections  must  be  stamped.  But  the  Court  held  otherwise,  on 
the  ground  that  it  could  never  have  been  the  intention  of  the 


(«)  With  regard  to  an  obvious  mistake  in  a  ti  ill,  Lord  Brougham  said  in 
Lmgaton  v.  Xangston  (1834),  2  CI.  &  F.  194,  240  :  "  Anyone  who  reads  this 
will  cannot  doubt  that  some  mistake  must  have  happened,  and  that  is  a 
legitimate  ground  in  construing  an  instrument,  because  that  is  a  reason  derived, 
not  dehors  the  instrument,  but  one  for  which  you  have  not  to  travel  from  the 
four  comers  of  the  instrument  itself." 

(«)  A  similar  course  seems  to  have  been  taken  with  respect  to  the  Companies 
Act,  1907  :  Hide  ante,  p.  60,  n. 

(y)  33  &  34  Viot.  o.  97,  superseded  by  64  &  55  Vict.  c.  39. 
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Legislature  by  such  an  enactment  as  this  to  alter  the  whole 
system  of  voting  at  public  elections.  "  We  must  take  it,"  said 
Cockburn,  C.J.,  "  that  this  schedule  having  been  alphabetically 
arranged,  instead  of  as  in  the  former  Act,  there  has  been  an 
accidental  omission  of  some  words  of  reference,  such  as  the  word 
'such.'"] 

[In  the  United  States  a  diflFerent  rule  seems  to  be  aj)plied  Otherwise  in 
with  regard  to  clerical  errors  in  statutes.  In  1872  an  Act  of  Amenca. 
Congress  was  passed  which  contained  a  clause  exempting  from 
the  20  per  cent,  ad  valorem  duty  "  fruit-plants,  tropical  and 
semi-tropical,"'  but  in  the  engrossed  Act  of  Congress  a  comma 
was  substituted  by  a  clerical  error  for  the  hyphen,  and  conse- 
quently the  exempting  words  stood  thus,  "  fruit,  plants,  tropical 
and  semi-tropical."  In  consequence  of  this  mistake,  certain 
Bahama  traders  brought  actions  in  the  United  States  Courts  to 
recover  the  20  per  cent,  ad  valorem  duty  that  they  had  been 
■compelled  to  pay  upon  tropical  fruit  subsequent  to  the  6th 
•of  June,  1872.  The  United  States  Government  allowed  the 
actions  to  go  by  default,  as  the  Secretary  of  the  Treasury  de- 
■cided  that  the  clerical  error  rendered  a  new  Act  of  Congress 
necessary  to  enforce  any  duty  upon  tropical  fruit,  and  the 
United  States  Government  repaid  to  the  Bahama  traders  some 
50,000  dollars  in  consequence  of  this  mistake  (2).] 

In  a  case  arising  out  of  the  McKinley  Tariff  Act,  it  was 
■contended  that  the  Act  was  unconstitutional,  on  account  of  the 
omission  of  the  tobacco  rebate  section  from  the  Bill  as  signed 
by  the  President,  and  that  the  omission  of  the  section  by  the 
enrolling  clerk,  whether  due  to  accident  or  fraud,  avoided  the 
Act,  although  the  Bill  was  reported  to  the  President  and  signed 
as  a  law  (a).  But  the  Supreme  Court  decided  the  law  to  be 
valid  (&). 

(«)  See  the  Blue  Book  of  the  Bahamas  for  the  year  1873,  published  in  "  Papers 
relatinp  to  H.M.'s  Colonial  Possessions,  Parti.  1875." 
{«)  Field  y.  Clark  (1891),  143  IT.  S.  661. 
(b)   Vide  ante,  p.  42. 
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1.  The  term  "penal  statute,"  if  employed  without  qualifica- 
tion, is  ambiguous  (a) .  Most,  if  not  all,  Acts  containing  a 
command  or  prohibition  contain  also  some  express  penalty  or 
sanction  for  disobedience  to  the  command  or  prohibition  which 
they  contain,  and  where  they  are  silent  as  to  the  sanction  for 
disobedience  to  their  commands  or  prohibitions  the  common 
law  or  the  received  rules  of  construction  import  into  them  the 
appropriate  sanction — i.e.,  where  the  disobedience  affects  the- 
public  interests,  liability  to  indictment  for  misdemeanour  (6); 
and  where  it  affects  private  interests,  liability  to  action  by  the- 
person  injured  by  the  disobedience  (c) . 

From  the  point  of  view  of  a  pleader  a  penal  statute  is  one 
upon  -which  an  action  for  penalties  can  be  brought  by  a  public 
oflBcer,  by  a  common  informer  (with  or  without  the  consent  of 
the  Attorney-General),  or  by  a  person  aggrieved.  But "  penal 
Act "  in  its  wider  sense  includes  every  statute  creating  an 
offence  against  the  State,  whatever  the  character  of  the  penalty 
for  the  offence.  And  the  expression  "  penal,"  as  used  in  the 
international  rule  that  "  one  State  will  not  execute  the  penal 
laws  of  another,"  applies  "  not  only  to  prosecutions-  and  sen- 
tences for  crimes  and  misdemeanours,  but  also  to  all  suits  in 


(a)   Vide  Huntington  v.  Attrill,  (1893)  A.  C.  160. 
(*)  n.  V.  Hall,  (1891)  1  Q.  B.  747,  ante,  p.  224. 
(e)   Vide  ante,  pp.  230  et  seq. 
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favour  of  the  State  for  the  recovery  of  penalties  for  any  viola- 
tion of  statutes  for  the  protection  of  its  revenue  or  other  muni- 
cipal laws  (d),  and  to  all  judgments  for  such  penalties"  (e). 
The  English  Courts  will  examine  the  terms  of  a  foreign  Act  to 
see  whether  it  is  or  is  not  a  penal  law,  and  in  their  examination 
will  not  be  bound  down  by  the  construction  put  upon  the  Act 
in  the  State  to  which  it  belongs  (/),  otherwise  an  English  Court 
migbt  be  bound  to  enforce  a  foreign  law  which  it  de.emed  penal 
on  the  strength  of  foreign  decisions  that  it  was  not  penal.  In 
Lecouturier  v.  Rey,  (1910)  A.  C.  262,  the  House  of  Lords 
held  that  the  French  law  of  associations  was  a  penal  law  or  law 
of  police  and  order,  and  could  not  receive  any  extra-territorial 
recognition. 

The  cause  of  the  ambiguity  is  that  statutes  fall,  from  the  Cause  of  the 
point  of  view  of  penalty  or  sanction,  into  three,  and  not  into  ambiguity, 
two  classes,  viz . : 

(1)  Acts  enforceable  by  criminal  remedies; 

(2)  Acts    enforceable     by  civil     remedies     by    way    of 

damages; 

(3)  Acts  enforceable  by  civil  remedies  in  the  form  of 

penalty,  forfeiture,  or  disability. 

Into  the  third  class  fall  those  now  comparatively  rare  Acts 
in  which  the  sanction  for  disobedience  consists  in  the  right 
to  sue  for  a  specific  penalty  by  civil  procedure,  i.e.,  by  what 
is  properly  called  a  penal  action.  The  object  of  such  statutes  is 
punishment,  and  the  sum  recoverable  thereunder,  whether  called 
penalty  or  damage,  is  not  assessed  with  a  view  of  compensating 
the  plaintiff  (g).    They  fall  into  three  subdivisions: 

(a)  Actions  by  the  Attorney-General  or  a  public  official; 

(b)  Actions  by  common  informers;   land 

(c)  Actions  by  persons  aggrieved  (h) . 

(a)  and  (b)  are  in  substance  the  same.  The  right  of  a  private 
prosecutor  to  proceed  in  a  criminal  case  is  theoretically  a  right 
to  act  for  the  Crown.  The  prosecutor  (since  the  abolition  of 
common  law  appeals)  recovers  nothing  to  himself  by  the  prose- 
cution, except  in  the  case  of  offences  under  the  Larceny  Act,  24  &  25  Vict. 
1861  (i) .     But  in  penal  actions  the  common  informer  usually  "■  ^^• 

{d)  In  Sydnej/  Mmtieipal  Coundl  v.  Bull,  (1907)  1  K.  B.  7  ;  78  L.  J.  K.  B.  45, 
the  English  Courts  refused  to  enforce  the  payment  of  a  municipal  tax  or  charge 
imposed  by  an  Act  of  New  South  Wales.  Eeferenoe  was  made  to  Senry  v. 
Sargeant  (1843),  13  N.  H.  321,  332,  and  Story,  Conflict  of  Laws,  s.  322. 

(«)  State  of  Wisconsin  v.  Pelican  Jmtirance  Society  (l'-87),  127  U.  S.  265, 
approvedin  Bwntington  v.  Attrill,  (1893)  A.  0.  160. 

(/)  Simtmgton  v.  Attrill,  ubi  supra. 

(g)  Thomson  v.  Lord  Clanmorris,  (1900)  1  Ch.  718,  726,  Lindley,  M.E.  ;  and 
see  Saunders  v.  Wiel,  (1892)  2  Q.  B.  321. 

[h)  As  to  the  period  of  limitation  for  such  actions,  see  3  &  4  Will.  4,  c.  42, 
o.  3,  and  Thomson  v.  Lord  Clanmorris,  ubi  supra. 

(i)  See  sect.  100  of  that  Act  as  modified  by  sect,  24,  sub-sect.  2,  of  the  Sale  of 
Goods  Act,  1893  (66  &  67  Vict.  c.  71). 
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obtains  by  specific  statutory  provision  (A;)  the  whole  or  part  of 
the  "blood-money"  (/). 

Proceedings  of  class  (c)  differ  from  ordinary  civil  actions 
only  in  that  the  sum  recoverable  is  liquidated.  They  are  not 
penal  laws  within  the  meaning  of  international  law(TO). 

The  question  whether  an  Act  is  or  is  not  penal  is  now  in 
civil  cases  material  for  four  reasons  only: 

(1)  With  respect  to  discovery,  inasmuch  as  equity  (which 

now  prevails)  has  dealt  with  such  actions  as  so  far 
criminal  in  their  nature  as  to  refuse  to  assist  the 
plaintiff  by  interrogation  of  the  defendant; 

(2)  With  respect  to  the  need  of  leave  o'f  the  Court  to  com- 

promise an  action  brought  on  the  statute; 

(3)  With  respect  to  venue,  which  in  penal  actions  was 

usually  local  {n) ;   and 

(4)  With  respect  to  the  right  of  appeal,  for  if  a  penal 

action  were    held    to    be  "  a    criminal    cause    or 
matter,"  no  appeal  would  lie  to  the  civil  Court  of 
Appeal  (o). 
With  reference  to  criminal  law  the  question  whether  an  Act 
is  penal  is  material  for  the  purpose  of  deciding  whether  dis- 
obedience to  the  Act  is  or  is  not  a  misdemeanour,  but  this  ques- 
tion can  only  arise  in  the  absence  of  a  specific  sanction  in  the 
Act  itself  (p). 
Rules  for  The  following  rules  apply  for  deciding  where  statutes  are  or 

^h^ft"^  are  not  to  be  deemed  penal: 

Act  IB  penal.  (1)  Prima  facie,  the  imposition  of  a  fine  or  penalty  or 

forfeiture  by  a  statute  makes  the  procedure  crimi- 
nal (g').  "Where  a  proceeding  is  one  to  enforce 
a  penalty,  or  where  a  proceeding  is  one — not  that 
must  end  in  a  penalty,  because  the  decision  may 
be  in  favour  of  the  person  against  whom  it  is  taken 
— but  where  the  proceeding  is  of  such  a  nature  that 
'_  it  may  result  in  a  penalty,  it  is  a  penal  proceed- 

ing "  (r).    Lord  Fitzgerald  in  Bradlaugh  v.  Clarice 

(k)  Bradlaugh  v.  Clarice  (1883),  8  App.  Cas.  354. 

IT)  A  term  now  used  opprobriously,  but  surviving  from  the  ancient  Saxon 
law  and  the  procedure  by  appeal. 

(m)  Huntington  v.  Attrill,  (1893)  A.  C.  150. 

(«)  Local  venue  in  actions  under  statutes  prior  to  1876  was  abolished  by 
Ord.  XXXVI.  r.  1,  of  the  Supreme  Court  Rules  of  1876,  and  was  not  revived 
by  the  R.  S.  C.  1883  :  Buckley  v.  Hull  Hocks  Co.,  (1893)  2  Q.  B.  93 ;  and  by  the 
Public  Authorities  Protection  Act,  1893  (56  &  67  Vict.  e.  61),  it  is  abolished  as 
to  all  proceedings  to  which  that  Act  applies. 

(o)  See  cases  collected  in  Annual  Practice,  1911,  vol.  ii.  p.  683. 

(p)  See  S.  V.  Tgler,  (1891)  2  Q.  B.  688,  692,  Bowen,  L.J.  ;  and  ante,  pp.  224, 
237 

(g)  Mellor  v.  Denham  (1880),  6  Q.  B.  D.  467  ;  R.  v.  Whitchurch  (1881),  7 
Q.  B.  D.  534  ;  JJ.'  v.  Paget  (1881),  8  Q.  B.  B.  157,  Field,  J. ;  Ex  parte  SehqfieU, 
(1891)  2  Q.  B.  428. 

(r)  Derby  Corporation  v.  Derbyshire  County  Council,  (1897)  A.  C.  650,  862, 
Lord  HerscheU. 
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(1882),  8  Aop.  Cas.  354,  383,  thus  laid  down  the 
rule  to  be  deduced  from  the  old  authorities  (s) : 
"  Where  it  is  ordained  by  statute  that  for  feasance, 
misfeasance,  or  nonfeasance  the  offender  shall  for- 
feit a  sum  of  money,  and  it  is  not  expressed  to 
whom  he  forfeits  it,  in  all  such  cases  the  forfeiture 
shall  be  intended  for  the  Queen,  save  in  cases  where 
the  penalty  is  assessed  as  compensation  to  the  party 
injured  "  (t). 

(2)  That  the  fine,  penalty,  or  forfeiture  is  payable  to  an 

individual  does  not  per  se  render  the  remedy 
civil  (m). 

(3)  But  where  the  penalty  is  recoverable  by  action  of  debt 

the  remedy  is  civil.  Even  in  this  case  the  action 
may  not  be  compromised  without  the  leave  of  the 
Court  (x),  and  a  collusive  action  for  penalties  is 
both  unlawful  (y)  and  ineffectual  (z) . 

(4)  In  certain  cases  the  penalty  has  been  held  to  be  in 

truth  liquidated  damage,  a;nd  not  a  penalty  in  the 
stricter  sense  (a).  Where  an  Act  imposes  a  pen- 
alty for  its  contravention,  the  question  arises 
whether  the  penalty  is  inflicted  by  way  of  punish- 
ment or  by  way  of  compensation  for  the  breach .  If 
the  former,  the  contravention  is  a  criminal  offence, 
and  even  if  the  sole  remedy  for  the  offence  is  the 
statutory  penalty,  the  contravention  is  none  the 
less  criminal  (b). 

(5)  In  certain  other  cases,  the  penalty  being  recoverable 

only  by  a  person  aggrieved,  the  action  is  deemed  so 
far  penal  that  discovery  in  aid  of  it  is  not  per- 
mitted (c). 

(6)  An  Act  may  be  remedial  from  one  point  of  view  and 

penal  from  another. 

[In  Stanley  v.  Wharton  (1821),  9  Price,  301,  it 
was  argued  that  11  Geo.  2,  c.  19,  s.  3,  which 
enacted  that  "  if  any  person  shall  wilfully  .  .  . 
assist  any  tenant  in  fraudulently  conveying  away 

(«)  Bacon,  Abr.  tit.  Prerogative,  B.  10. 

[t)  Of.  Llewellyn  v.  VaU  of  Glamorgan  Rail.  Co.,  (1898)  1  ft.  B.  473,  on  sect.  53 
•pf  the  Kailways  Clauses  Consolidation  Act,  1845  (8  &  9  Viet.  o.  20),  under  which 
the  penalties  go  in  certain  events  to  the  road  authority,  in  other  cases  to  private 
owners. 

(«)  n.  V.  Paget  (1881),  8  Q.  B.  D.  157,  following  Heartie  v.  Gorton  (1859), 
2  E.  &  E.  66.     See  E.  v.  Tuler,  (1891)  2  ft.  B.  588. 

(x)  See  R.  S.  C.  1883,  Ord.  L.  rr.  13,  14,  15. 

(y)  4  Hen.  7,  u.  20. 

(z)  Girdlestone  v.  Brighton  Aquarium  Co.  (1878),  3  Ex.  D.  137  ;  4  Ex.  D.  107. 

(a)  See  Seeve  v.  Gibton,  (1891)  1  ft.  B.  652. 

(4)  R.  V.  Tyler,  (1891)  2  ft.  B.  598,  Kay,  L.J.  Cf.  Musgrove  v.  Chung  Teeong 
Toy,  (1891)  A.  C.  272. 

(c)  See  the  cases  as  to  forfeiture  discussed  in  Earl  of  Mexborough  v.  Whitwooi 
V.  D.  C,  (1897)  2  Q.  B.  111. 
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or  concealing  any  part  of  his  goods,  every  person  so 
offending  shall  forfeit  and  pay  to  the  landlord  .  .  . 
double  the  value  of  the  goods  .  .  .  to  be  recovered 
by  action  of  debt,"  was  a  penal  Act.  "  But,"  said 
Graham,  B.,  "this  Act  is  clearly  distinguishable 
from  those  Acts  which  impose  penalties,"  and  is 
"entirely  and  purely  remedial."]  But  in  Hobbs 
V.  Hudson  (1890),  25  Q.  B.  D.  232,  the  same 
Act  was  held  so  far  penal  that  discovery  could  not 
be  obtained  in  an  action  brought  upon  it.  [In  Ex 
parte  Pearson  (1873),  L.  E.  8  Ch.  App.  667,  673, 
James,  L.J.,  declined  to  treat  sect.  6  of  the  Bank- 
ruptcy Act,  1869,  dealing  with  fraudulent  trans- 
fers, as  a  penal  statute],  and  in  Derby  Corporatiort 
V.  Derbyshire  County  Council,  (1897)  A.  C.  550, 
39  &  40  Vict.  it  .^a,s  held  that  the  Eivers  Pollution  Prevention 

Act,  1876,  which  created  an  offence,  but  authorised 
proceedings  in  a  County  Court  for  an  order  to  ab- 
stain from  committing  the  offence,  was,  so  far  as 
the  County  Court  proceedings  wfiie  concerned,  not 
a  penal  statute. 
Strict  oon-  2.  [It  is  said  that  penal  statutes  must  be  construed  strictly — 

8  rue  on.        ^.  ^ ^  ^^^^  n  when  the  Legislature  imposes  a  penalty,  the  words 
imposing  it  must  be  clear  and  distinct "  (d) .]  "  Unless  penalties 
are  imposed  in  clear  terms  they  are  not  enforceable  "  (e).    In 
Tuclc  V.  Priester  (1887),  19  Q.   B.  D.  629,  638  (/),  Lord 
25  &  26  Vict.    Esher,  M.R.,  said  with  reference  to   sect.   6   of  the  Copy- 
0.68.  right  Act,    1862:    "We   must   be   very   careful   in  constru- 

ing that  section,  because  it  imposes  a  penalty.  If  there  is  a 
reasonable  interpretation  which  will  avoid  the  penalty  in  any 
particular  case,  we  must  adopt  that  construction."  "Where 
various  interpretations  of  a  section  are  admissible  it  is  a  strong 
reason  against  adopting  a  particular  interpretation  if  it  shall 
appear  that  the  result  would  be  unreasonable  or  oppres- 
sive "  (g).  But  this  rule  must  be  read  as  applicable,  if  at  all, 
only  to  penalties  of  a  quasi-public  character,  and  not  to  Acts- 
creating  penalties  for  infractions  of  general  law  which  are  in 
the  nature  of  purely  civil  remedies  (h) .  The  rules  laid  down 
in  Keydov's  case  (1584),  3  Co.  Rep.  8  (*),  for  the  construction 
of  obscurely  penned  statutes  are  there  said  to  apply  to  "  penal  " 
as  well  as  to  other  statutes.  [In  Att.-Gen.  v.  Sillem  (The 
Alexandra  case)  (1863),  33  L.  J.  Ex.  92,  110;  2  H.  &  C.  431, 
509,  Pollock,  C.B.,  said:  "  All  the  penal  statutes  there  alluded 

{d)   Willis  v.  Thorp  (1875),  L.  R.  10  Q.  B.  383,  386,  Blaokbiorn,  J. 
(e)  Ait.-Gen.  v.  Till,  (1910)  A.  C.  50,  61,  Lord  Lorebum,  L.C. 
(/)  Followed  by  Collins,  L.J.,  in  Hildesheimer  v.  Faulkner,  (1901)  2  Ch.  552, 
561. 

{g)  Att.-Gen.  v.  Till,  (1910)  A  C.  50,  61,  Lord  Loreburn,  L.C. 
[h)   Vide  Runtington  v.  Aitrill,  (1893)  A.  C.  150. 
(i)  Ante,  p.  104. 


Digitized  by  Microsoft® 


strict  Construction.  459 

to,  and  in  all  the  places  where  that  doctrine  is  to  be  met  with, 
are  statutes  which  create  some  disability  or  forfeiture;  none  of 
them  are  statutes  creating  a  crime,  and  I  think  it  is  altogether 
a  mistake  to  apply  the  resolutions  in  Heydon's  case  to  a  crimi- 
nal statute  which  creates  a  new  offence.  The  distinction  be- 
tween a  strict  construction  and  a  more  free  one  has,  no  doubt, 
in  modern  times  almost  disappeared,  and  the  question  now  is, 
what  is  the  true  construction  of  the  statute?  I  should  say  that 
in  a  criminal  statute  you  must  be  quite  sure  that  the  offence 
charged  is  within  the  letter  of  the  law."  This  rule  is  said  to  be 
"  founded  on  the  tenderness  of  the  law  for  the  rights  of  in- 
dividuals, and  on  the  plain  principle  that  the  power  of  punish- 
ment is  vested  in  the  Legislature,  and  not  in  the  judicial  de- 
partment, for  it  is  the  Legislature,  not  the  Court,  which  is  to 
define  a  crime  and  ordain  its  punishment "  (&).]  As  to  enact- 
ments creating  crimes,  the  rule  was  adopted  in  favorem  vita  in 
respect  of  treason  and  capital  felonies,  and  extended  to  mis- 
demeanours. 

The  question  was  of  more  importance  in  days  when  there  was 
a  disposition  to  introduce  that  species  of  criminal  equity  (l) 
which  led  to  the  dissolution  of  the  Court  of  Star  Chamber. 
Blackstone  lays  down  the  rule  thus  (to):  "  The  law  of  England 
does  not  allow  of  offences  by  construction,  and  no  case  shall  be 
holden  to  be  reached'  by  penal  laws  but  such  as  are  within  both 
the  spirit  and  the  letter  of  such  law."  The  doctrine  upon  which 
must  be  based  the  ratio  decidendi  of  cases  put  upon  constructive 
fraud,  (viz.,  estoppel  of  conduct),  constructive  notice,  or  con- 
structive trusts,  is  inapplicable  to  the  interpretation  of  a  ■statute, 
and  especially  inapplicable  to  enactments  dealing  with  crime  or 
imposing  penalties.  For  there  is  no  estoppel  with  relation  to 
the  construction  of  any  instrument,  though  in  particular  cases 
the  parties  may  be  bound  to  adopt,  for  the  purpose  of  regu- 
lating their  rights  or  obligations  under  the  instrument,  a  con- 
struction other  than  the  true  legal  construction. 

[The  distinction  between  a  strict  and  a  liberal  construction  Relaxation 
has  almost  disappeared  with  regard  to  all  classes  of  statutes,  so  of  rule, 
that  all  statutes,  whether  penal  or  not,  are  now  construed  by 
substantially  the  same  rules.  "  A  hundred  years  ago,"  said  the 
Court  in  Lyons'  case  (1858),  Bell,  C.  C.  38,  45,  "  statutes  were 
required  to  be  perfectly  precise,  and  resort  was  not  had  to  a 
reasonaWe  construction  of  the  Act,  and  thereby  criminals  were 
often  allowed  to  escape.  This  is  not  the  present  mode  of  con- 
struing Acts  of  Parliament.  They  are  construed  now  with 
reference  to  the  true  meaning  and  real  intention  of  the  Legis- 
lature."    Therefore,  "  although  the  common  distinction,"  as 

(k)   U.  S.  ,.  WUtberger  (1820),  5  Wheaton  (U.  S.),  76,  95,  Marshall,  C.J. 
[Tj   Vide  ante,  pp.  108  ei  seq.,  "  Construction  by  the  Equity  "  of  a  statute  ; 
and  see  Co.  litt.  (ed.  Thomas),  vol.  i.  p.  29,  note  Q. 
[m)  1  Bl.  Comm.  88  (ed.  Haigr.),  note  (37). 
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Pollock,  C.B.,  said  in  Nicholson  v.  Fields  (1862),  31  L.  J.  Ex. 
233,  235;  7  H.  &  N.  810  (w),  "taken  between  penal  Acts  and 
remedial  Acts,  that  the  former  are  to  be  construed  strictly  and 
the  others  are  to  be  construed  liberally,  is  not  a  distinction, 
perhaps,  that  ought  to  be  erased  from  the  mind  of  a  judge," 
yet  the  distinction  now  means  little  more  than  "  that  penal  pro- 
visions, like  all  others,  are  to  be  fairly  construed  according  to 
the  legislative  intent  as  expressed  in  the  enactment,  the  Courts 
refusing  on  the  one  hand  to  extend  the  punishment  to  cases 
which  are  not  clearly  embraced  in  them,  and  on  the  other 
equally  refusing  by  any  mere  verbal  nicety,  forced  construction, 
or  equitable  interpretation  to  exonerate  parties  plainly  within 
their  scope  "(o).  In  Stephenson  v.  Higginson  (1852),  3 
H.  L.  C.  638,  686,  the  rule  was  thus  stated  by  Lord  Truro: 
"  In  construing  an  Act  of  Parliament,  every  word  must  be 
understood  according  to  the  legal  meaning,  unless  it  shall 
appear  from  the  context  that  the  Legislature  has  used  it  in  a 
popular  or  more  enlarged  sense.  That  is  the  general  rule,  but 
in  a  penal  enactment,  where  you  depart  from  the  ordinary 
meaning  of  the  words  used,  the  intention  of  the  Legislature 
that  those  words  should  be  understood  in  a  more  large  or  popu- 
lar sense  must  plainly  appear."  In  Dickenson  v.  Fletcher 
(1873),  L.  R.  9  C.  P.  7,  Brett,  J.,  put  the  rule  thus:  "  Those 
who  contend  that  a  penalty  may  be  inflicted  must  show  that  the 
words  of  the  Act  distinctly  enact  that  under  the  circumstances 
it  has  been  incurred.  They  must  fail  if  the  words  are  merely 
equally  capable  of  a  construction  that  would,  and  one  that 
would  not,  inflict  the  penalty."  This  principle  of  construction 
is  thus  accurately  stated  by  Sedgwick:  "  The  more  correct  ver- 
sion of  the  doctrine  appears  to  be  that  statutes  of  this  class 
are  to  be  fairly  construed  and  faithfully  applied  according  to 
the  intent  of  the  Legislature,  without  unwarrantable  severity 
on  the  one  hand  or  unjustifiable  lenity  on  the  other,  in  cases  of 
doubt  the  Courts  inclining  to  mercy  "  (jj).] 

Where  an  enactment  imposes  a  penalty  for  a  criminal  offence, 
a  person  against  whom  it  is  sought  to  enforce  the  penalty  is 
entitled  to  the  benefit  of  any  doubt  which  may  arise  on  the  con- 
struction of  the  enactment  (q).  "  Where  there  is  an  enactment 
which  may  entail  penal  consequences,  you  ought  not  to  do 
violence  to  the  language  in  order  to  bring  people  within  it,  but 

(«)  Cf.  Ex  parte  Mann  (1890),  11  N.  S.  W.  Rep.  Law,  348,  where  this  rule 
was  applied  to  a  reyenue  Act. 

(o)  Sedgwick,  Statutory  Law  (2nd  ed.  p.  282),  cited  in  Act.-Gfm.  v.  Silhm 
(1862),  2  H.  &  C.  631,  by  Bramwell,  B.,  who  there  calls  it  "  a  passage  in  which 
good  sense,  force  and  propriety  of  language,  are  equally  conspicuous,  and  which 
is  amply  home  out  by  the  authorities,  English  and  American,  which  are  cited  in 
support  of  it." 

{p)  Statutory  Law  (2nd  ed.),  p.  287,  cited  with  approval  by  Bramwell,  B.,  in 
Foki/  V.  Fletcher  (1858),  27  L.  J.  Ex.  106. 

(})  London  County  Council  v.  Aylesbury  Dairy  Co.,  (1898)  1  Q.  B.  106,  109, 
Wright,  J. 
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ought  rather  to  take  care  that  no  one  is  brought  within  it  who 
is  not  brought  within  it  by  express  language"  {r).  On  the 
other  hand,  as  said  by  Smith,  L.J.,  in  Llewellyn  v.  Vale  of 
Glamorgan  Rail.  Co.,  (1898)  1  Q.  B.  473,  478,  "when  an  Act 
(imposing  a  penalty)  is  open  to  two  constructions,  that  con- 
struction ought  to  be  adopted  which  is  the  more  reasonable  and 
the  better  calculated  to  give  effect  to  the  expressed  intention, 
which  in  this  case  is  that  the  penalty  shall  be  paid."  And 
while  it  is  probably  true  that  the  principles  of  construction  have 
been  somewhat  relaxed  in  formality  in  modern  days,  yet  at  the 
same  time  strictness  of  statement  is  still  valuable,  especially  in 
a  case  where  the  result  may  be  highly  penal  (s) :  and  the  pro- 
cedure indicated  by  a  penal  Act  must  be  closely  followed  (t) . 

[But  penal  statutes  must  never  be  construed  so  as  to  narrow  Operation  of 
the  words  of  the  statute  to  the  exclusion  of  cases  wliich  those  statute  not  to 
words  in  their  ordinary  acceptation  would  comprehend.  The  by  this  rule 
Judicial  Committee  in  The  Gauntlet  (1872),  L.  R.  4  P.  C. 
184,  191,  said:  "  No  doubt  all  penal  statutes  are  to  be  construed 
strictly,  that  is  to  say,  the  Court  must  see  that  the '  thing 
charged  as  an  offence  is  within  the  plain  meaning  of  the  words 
used,  and  must  not  strain  the  words  on  any  notion  that  there 
has  been  a  slip,  that  there  has  been  a  casus  omissus,  that  the 
thing  is  so  clearly  within  the  mischief  that  it  must  have  been 
intended  to  be  included  (m),  and  would  have  been  included 
if  thought  of.  On  the  other  hand,  the  person  charged  has  a 
right  to  say  that  the  thing  charged,  although  within  the  words, 
is  not  within  the  spirit  of  the  enactment.  But  where  the  thing 
is  brought  within  the  words  and  within  the  spirit,  there  a 
penal  enactment  is  to  be  construed,  like  any  other  instrument, 
according  to  the  fair  common-sense  meaning  of  the  language 
used,  and  the  Court  is  not  to  find  or  make  any  doubt  or  am- 
biguity in  the  language  of  a  penal  statute,  where  such  doubt  or 
ambiguity  would  clearly  not  be  found  or  made  in  the  same  lan- 
guage in  any  other  instrument."] 

["When  large  enough  words  are  used,"  a  prohibition  may 
be  extended  so  as  to  apply  to  something  which  has  come  into 
existence  since  the  passing  of  the  Act.  Thus,  in  Graves  v. 
Ashford  (1867),  L.  E.  2  C.  P  410,  it  was  held  that  the  piracy 
of  a  picture  by  means  of  photography  was  within  the  Copv- 
right  Acts  (8  Geo.  2,  c.  13,  7  Geo.  3,  c.  38,  and  17  Geo.  3, 
c.  57),  passed  for  the  protection  of  artists  and  engravers,  al- 
though photography  was  not  a  known  art  at  the  time  those 

(r)  Sumball  v.  Schmidt  (1882),  8  Q.  B.  D.  at  p.  608,  Huddleston,  B. 

(s)  CotteriU  v.  Zemprihe  (1890),  24  Q.  B.  D.  637,  Coleridge,  C.J. ;  cf.  S.  v. 
Briltleton  (1884),  12  Q.  B.  D.  266,  268. 

(t)  See  Smith  v.  Wood  (1889),  24  Q.  B.  D.  23. 

(«)  In  Jenkinson  v.  Thomas  (1790),  4  T.  R.  666,  Lord  Eenyon  said:  "We 
must  not  extend  a  penal  law  to  other  oases  than  tho;e  intended  by  the  Legis- 
lature, even  though  we  think  they  come  within  the  mischief  intended  to  be 
remedied." 
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statutes  were  passed.  But  in  B.  v.  Smith  (1870),  L.  R.  1. 
24  &  25  Vict.  C.  C.  R.  266,  the  question  arose  whether  a  person  could  be  con- 
o.  96.  victed  under  sect.  91  of  the  Larceny  Act,  1861,  of  receiving  a 

chattel,  "  knowing  the  same  to  have  been  feloniously  stolen," 
where  the  stealing  of  partnership  property  had  been  committed 
31  &  32  Vict,    by  a  partner  in  a  firm.    The  offence  of  larceny  by  a  partner  was 
c.  116.  not  made  felony  until  the  passing  of  the  Larceny  Act,  1868; 

consequently  the  question  was  whether  the  Act  of  1861  could 
be  extended  by  implication  so  as  to  embrace  an  offence  which 
was  not  felony  at  the  time  the  Act  was  passed,  and  the  Court 
held  that  it  could  not  be  so  extended.]  This  decision  was  ap- 
proved and  followed  in  B.  v.  Streeter,  (1900)  2  Q.  B.  601, 
where  it  was  held  that  a  man  jointly  indicted  with  a  married 
woman  for  receiving  goods  stolen  by  the  woman  from  her 
husband  was  not  liable  to  conviction  under  sect.  91  of  the  Act 
of  1861,  because  the  larceny  by  the  wife  was  not  a  felony  at 
common  law  or  un3er  the  Act  of  1861,  but  was  a  new  felony 
45  &  46  Viot.  created  by  sects.  12,  16  (m)  of  the  Married  Women's  Property 
*-^°-  Act,  1882  (a;). 

[xj  In  S.  V.  Fayne,  (1906)  1  E.  B.  97,  he  was  held  to  be  liable  at  common, 
law  ;  and  see  R.  v.  Garland,  (1910)  1  K.  B.  164. 
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1 .  [Subject.'  to  certain  exceptions,  it  is  essential,]  to  make  any  Mens  rea  must 
person  liable  for  disobeying  a  penal  statute,  that  something  be  proved  to 
more  should  be  proved  than  the  Act  or  omission  prohibited:  penalty oan be 
i.e.,  it  must  be  shown  that  the  act  or  omission  was  made  with  enforced, 
a  particular  motive  or  intention.  [This  principle  is  shortly  ex- 
pressed by  the  maxim  of  law,  Actus  non  facit  reum  nisi  mens 
sit  rea.'j  This  rule  is  not  applicable  to  ordinary  civil  wrongs. 
In  a  civil  action  for  nuisance,  the  intent  of  the  defendant  is  im- 
material; and  except  in  the  cases  of  malicious  prosecution  or 
defamation  on  a  privileged  occasion,  the  proof  of  a  bad  intent 
is  not  necessary  to  give  a  cause  of  action  (Allen  v.  Flood, 
(1898)  A.  C.  1)  (a),  though  the  defence  of  absolute  accident 
without  negligence  may  in  certain  cases  be  effectual  (Stanley 
V.  Powell,  (1891)  1  Q.  B.  86).  Where  the  proceeding,  whether 
civil  or  criminal  in  form,  is  for  a  statutory  penalty,  indepen- 
dent of  the  civil  damage  to  an  individual,  it  seems  to  be 
accepted  as  the  general  rule  that  [if  a  person  does  an  act  in  itself 
indifferent,  it  must  be  distinctly  proved,  before  he  can  be  said 
to  have  had  "  a  guilty  mind,"  that  he  did  this  indifferent  act 
with  a  criminal  intention;  but,  if  the  act  which  be  does  is  in 
itself  unlawful,  then  the  person  who  does  'the  act  will  be 
assumed  to  have  had  a  criminal  intention,  and,  if  he  fails  to 
justify  or  excuse  the  doing  of  the  act,  the  law  will  hold  him  to 

(a)  On  this  case  see  Qiiinn  v.  Leathern,  (1901)  A.  C.  495,  508,  510. 
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be  guilty.     This  was  clearly  laid  down  by  Lord  Mansfield  in 
n.  V.  Woodfall  (1770),  5  Burr.  2661,  2666.     "  I  told  the 
jury,"  said  he,  "  that  where  an  act,  in  itself  indifferent,  becomea 
criminal,  if  done  with  a  particular  intent,  there  the  intent  must 
be  proved  and  found;  but  when  the  act  is  in  itself  unlawful,  the 
proof  of  justification  or  excuse  lies  on  the  defendant,  and  on 
failure  thereof  the  law  implies  a  criminal  intent."    Similarly, 
in  B.  V.  Dixon  (1814),  3  M.  &  S.  11,  15,  Lord  Ellenboroug-h 
said:  ."  It  is  a  universal  principle  that  when  a  man  is  charged 
with  doing  an  act,  of  which  the  probable  consequences  may  be 
highly  injurious,  the  intention  [to  injure]  is  an  inference  of  law 
resulting  from  the  doiiig  the  act"  (6).     In  B.  v.  Hicldin 
(1868),  L.  R.  3  Q.  B.  360,  it  was  held  in  conformity  with  this 
rule,  that  the  publication  of  a  pamphlet  called  the  "  Con- 
fessional Unmasked,"  which  contained  a  quantity  of  obscene- 
matter,  was  a  misdemeanour  within  sect.   1  of  the  Obscene 
2o;&  21  Vict.   Publications  Act,  1857,  and  was  not  justified  or  excused  by 
the  fact  that  it  had  been  published  solely  for  the  purpose  of 
exposing  the  iniquity  of  the  confessional.    "  I  do  not  think," 
said  Blackburn,  J.,  "  that  you  could  so  construe  this  statute  as 
to  isay  that,  whenever  there  is  a  wrongful  act  of  this  sort 
committed,  you  must  take  into  consideration  the  intention  and 
object  of  the  party  in  committing  it,  and,  if  these  are  laudable, 
that  that  would  justify  the  wrongful  act."   And  in  Steele  v. 
Brannan  (1872),  L.  R.  7  C.  P.  261  where  the  same  question 
was  at  issue,  Bovill,  C.J.,  said:   "The  probable  effect  of  the 
publication  of  this  book  being  prejudicial  to  public  morality 
and  decency,  the  appellant  must  be  taken  to  have  intended  the 
natural  consequences  of  such  publication,  even  though  the  book 
were  published  with  the  objects  referred  to  by  his  counsel  "  (c).] 
In  R.  V.  Tolson  {d)  a  question  arose  whether  a  woman  could 
be  convicted  of  bigamy  who  had  married  a  second  time,  believ- 
ing, in  good  faith  and  upon  reasonable  grounds,  that  the  first 
husband  was  dead.    The  act  charged  fell  within  the  very  words 
24  &  25  Vict,   of  sect.  57  of  the  Offences  against  the  Person  Act,  1861,  "  who- 
u.  100.  ever  being  married  shall  marry  any  other  person  during  the 

life  of  the  former  husband  or  wife  shall  be  guilty  of  felony," 
and  the  prisoner  could  not  bring  herself  within  the  exception,  as 
her  husband  had  not  been  continually  absent  for  seven  years 
last  past.  The  Court  were  divided  (nine  to  five)  as  to  the 
proper  answer  to  the  question,  and  it  became  necessary  to  dis- 
cuss the  maxim.  Actus  non  facit  reum  nisi  mens  sit  rea  (e), 
and  to  examine  the  decisions  in  which  it  has  been  applied,  in 

(*)  Of.  Gayfari  v.  Chouler,  (1898)  1  Q.  B.  316,  a,  case  on  sect.  52  of  the 
Malioious  Datoage  Act,  1861  (24  &  2S  Vict.  u.  97).- 

(e)  For  a  full  diaoussion  of  oases  on  mem  rea,  see  Walker  v.  Chapman  (1904), 
Queensland  State  Eep.  330,  341—346,  Chubb,  J.,  and  oos<,  p.  469. 

(rf)  (1889),  23  Q.  B.  D.  168. 

(«)  The  exemption  of  children  from  prosecution  for  crime  is  absolute  up  to 
seven,  qualified  up  to  fourteen  years:  Archbold,  Cr.  PL  (24th  ed.)   9.    The 
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order  to  extract  some  idea  of  its  meaning  and  of  its  application 
to  statutory  offences.  Cave,  J.,  said  (at  p.  182):  "  At  common 
law  an  honest  and  reasonable  belief  in  the  existence  of  circum- 
stances which,  if  true,  would  make  the  act  for  which  a  prisoner 
is  indicted  an  innocent  act,  has  always  been  held  to  be  a  good 
defence.  This  doctrine  is  embodied  in  the  somewhat  uncouth 
maxim.  Actus  non  facit  reum  nisi  mens  sit  rea.  Honest  and 
reasonable  mistake  stands,  in  fact,  on  the  same  footing  as 
absence  of  the  reasoning  faculty,  as  in  infancy,  or  perversion 
of  that  faculty,  as  in  lunacy.  Instances  of  the  existence  of  this 
common  law  doctrine  will  readily  occur  to  the  mind.  So  far  as 
I  am  aware,  it  has  never  been  suggested  that  these  exceptions 
do  not  equally  apply  in  the  case  of  statutory  offences  unless 
they  arc  excluded  expressly  or  by  necessary  implication"  (/). 
Assuming  the  correctness  of  this  view,  the  result  reached  by  the 
learned  judge  can  be  attained  by  reference  to  the  ordinary  rule 
of  construction,  that  a  rule  of  the  common  law,  whether  as  to 
substantive  or  objective  law,  is  not  abrogated  by  statute,  except 
by  express  provision  or  necessary  implication  (g).  In  Bank 
of  N.  S.  W.  V.  Piper,  (1897)  A.  C.  383,  389,  the  Judicial 
Committee  said:  "It  was  strongly  urged  by  the  respondent's 
counsel  that,  in  order  to  the  constitution  of  a  crime,  whether 
common  law  or  statutory,  there  must  be  mens  rea  on  the  part 
of  the  accused,  and  that  he  may  avoid  conviction  by  showing 
that  such  mens  did  not  exist.  That  is  a  proposition  which 
their  lordships  are  not  concerned  to  dispute;  but  the  question 
whether  a  particular  intent  is  made  an  element  of  the  statutory 
crime,  and  when  that  is  not  the  case,  whether  there  was  an 
absence  of  mens  rea  in  the  accused,  are  questions  entirely  differ- 
ent, and  depend  on  different  considerations.  In  cases  where 
the  statute  requires  a  motive  to  be  proved  as  an  essential  ele- 
ment of  the  crime,  the  prosecution  must  fail  if  it  is  not  proved. 
On  the  other  hand,  the  absence  of  mens  rea  really  consists  in 
an  honest  and  reasonable  belief  by  the  accused  of  the  existence 
of  facta  which,  if  true,  would  make  the  act  charged  against 
him  innocent "  (A) .  The  rule  already  stated  (awfe,  p.  309), 
that,  where  a  statute  creates  a  new  kind  of  felony,  the  common 
law  incidents  of  felony  attach  to  the  new  statutory  crime, 
appears  to  be  applicable,  not  only  to  questions  of  procedure  and 

validity  of  the  plea  of  insanity  to  a  charge  of  crime  seems  to  rest  on  this  maxim : 
ibid.  p.  11. 

(f)  This  rule  is  substantially  that  laid  down  by  Bretf,  J.,  in  E.  r.  Prince 
(1875),  L.  R.  2  C.  C.  R.  154,  and  adopted  by  Stephen,  J.,  in  j?.  v.  Tolson, 
23  Q.  B.  D.  190. 

iff)   Vide  ante,  pp.  301  et  seq. 

(h)  As  to  this  see  Williamson  v.  Nbrris,  (1899)  1  Q.  B.  7,  where  it  was  held 
that  a  servant  of  the  Kitchen  Committee  of  the  House  of  Commons  could  not 
be  convicted  of  selling  liquor  contrary  to  sect.  3  of  the  Licensing-  Act,  1872 
(35  &  36  Vict.  c.  94),  it  being  found  that  he  merely  acted  under  orders  of  the 
Committee.  This  enactment  is  superseded  by  sect.  65  of  the  Licensing  Act, 
1910  (10  Edw.  7  &  1  Geo.  5,  c.  24). 

e.  H  H 
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forfeiture,  but  also  to  the  evidence  admissible  to  prove  or  dis- 
prove the  commission  of  the  crime. 

Sir  James  Stephen,  in  R.  v.  Tolson  (23  Q.  B.  D.  168,  185), 
dealt  \vith  the  question  from  another  point  of  view:  "  My  view 
of  the  subject  is  based  upon  a  particular  application  of  the  doc- 
trine usually,  though  I  think  not  happily,  described  by  the 
phrase,  Non  est  reus  nisi  mens  sit  rea.  Though  the  phrase  is  in 
common  use,  I  think  it  most  unfortunate,  and  not  only  likely  to 
mislead,  but  actually  misleading,  on  the  following  grounds:  — 
It  naturally  suggests  that,  apart  from  all  particular  definitions 
of  crimes,  such  a  thing  exists  as  mens  rea,  or  guilty  mind, 
which  is  always  expressly  or  by  implication  involved  in  every 
definition.  .  .  .  To  an  unlegal  mind  it  suggests  that,  by  the 
law  of  England,  no  act  is  a  crime  which  is  done  from  laudable 
motives — in  other  words,  that  immorality  is  essential  to  crime." 
After  discussing  the  history  of  the  phrase,  he  went  on  thus 
(at  p.  187):  "The  principle  involved  appears  to  me,  when 
fully  considered,  to  amount  to  no  more  than  this.  The  full 
definition  of  every  crime  contains,  expressly  or  by  implication, 
a  proposition  as  to  a  state  of  mind.  Therefore,  if  the  mental 
element  of  any  conduct  alleged  to  be  a  crime  is  proved  to  have 
been  absent  in  any  given  case,  the  crime  so  defined  is  not  com- 
mitted. Or  again,  if  a  crime  is  fully  defined,  nothing  amounts 
to  that  crime  which  does  not  satisfy  that  definition  {i) .  Crimes 
are  at  the  present  day  far  more  accurately  defined,  by  statute 
or  otherwise,  than  they  formerly  were.  The  mental  element  of 
most  crimes  is  marked  by  one  of  the  words  '  maliciously,' 
'  fraudulently,'  '  negligently,'  or  '  knowingly.'  But  it  is  the 
general — I  might,  I  think,  say  the  invariable — practice  of  the 
Legislature  to  leave  unexpressed  some  of  the  mental  elements 
of  crime.  In  all  cases  whatever,  competent  age,  sanity,  and 
some  degree  of  freedom  from  some  kind  of  coercion  are 
assumed  to  be  essential  to  criminality,  but  I  do  not  believe  they 
are  ever  introduced  into  any  statute  fey  which  any  particular 
crime  is  defined." 

In  Coppen  v.  Moore,  No.  2,  (1898)  2  Q.  B.  306,  311,  312, 
Lord.  Russell,  C.J.,  -said:    "  The  appellant's  contention  was 
that  the  charge  here  preferred  (under  sect.  2  of  the  Merchandise 
60  &  51  Vict.   Marks  Act,  1887)  was  a  criminal  charge,  and  that  the  general 
"•  ^*-  principle  of  law  is  '  Nemo  reus  est  nisi  mens  sit  rea.'  There  is 

no  doubt  that  this  is  the  general  rule,  but  it  is  subject  to  excep- 
tions, and  the  question  here  is  whether  the  present  case  falls 
within  the  rule  or  within  the  exception.  Apart  from  statute, 
exceptions  have  been  engrafted  upon  the  rule;  for  example,  in 
the  case  of  R.  v.  Stephens  (1866),  L.  E.  1  Q.  B.  702,  the  de- 
fendant was  held  liable  on  an  indictment  for  obstructing  navi- 
gation by  throwing  rubbish  into  a  river  from  a  quarry  owned 

(»)   Of.  Cundyv.  Lecocq  (1884),  13  Q.  JB.  D.  207,  and  post,  p.  470. 
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by  him  but  managed  by  his  son,  although  it  was  proved  that  the 
men  employed  at  the  quarry  had  been  by  order  prohibited  from 
doing  the  acts  complained  of.  No  doubt  in  that  case  the  fact 
that  the  proceedings  were  only  in  form  criminal  was  adverted 
to  by  the  judge  who  decided  it,  but  the  fact  remains  that  the 
defendant  was  criminally  indicted  "  (/c). 

Upon  the  principles  thus  laid  down  there  seems  to  be  general 
judicial  agreement,  and  the  whole  difficulty  arises  on  their 
application  to  particular  definitions  of  offences;  i.e.,  in  decid- 
ing whether  the  statute  prohibits  absolutely  the  acts  defined  as 
constituting  an  offence,  or  whether  the  prohibition  is  to  be  read 
with  the  common  law  qualification.  The  application  nmst  in 
every  case  turn  on  the  wording  of  the  particular  enactment,  or, 
in  case  of  ambiguity  (l),  upon  the  governing  intention  of  the 
Act  in  which  it  is  contained,  or  the  set  of  Acts  relating  to  the 
subject-matter.  And  decisions  on  particular  statutes  are  con- 
sequently of  value  only  when  they  are  in  pari  materia  with  the 
enactment  under  discussion,  or  are  drawn  in  the  same  terms  as 
that  under  review.  These  rules  apply  equally  to  Orders  in 
Council  or  other  instruments  issued  under  statutory  authority 
w^hich  create  offences. 

It  will  be  found  that  by  using  the  words  "  wilfully  and 
maliciously,"  or  by  specifying  some  special  intent  as  an  element 
of  particular  crimes,  knowledge  of  fact  is  implicitly  made  part 
of  the  statutory  definition  of  most  modern  definitions  of  crime; 
but  there  are  some  enactments  of  which  this  cannot  be  said  (m.). 

"  Although,  prima  facie  and  as  a  general  rule,  there  must  be 
a  mind  at  fault  before  there  can  be  a  crime,  it  is  not  an 
inflexible  rule,  and  a  statute  may  relate  to  such  a  subject-matter 
and  may  be  so  framed  as  to  make  an  act  criminal  whether  there 
has  been  any  intention  to  break  the  law  or  otherwise  to  do 
wrong,  or  not.  There  is  a  large  body  of  municipal  law  in  the 
present  day  which  is  so  conceived.  By-laws  are  constantly 
made  regulating  the  width  of  ^thoroughfares,  the  height  of 
"buildings,  the  thickness  of  walls,  and  a  variety  of  other  matters 
necessary  for  the  general  welfare,  health,  or  commerce,  and  such 
by-laws  are  enforced  by  the  sanction  of  penalties,  and  the 
l)reach  of  them  constitutes  an  offence,  and  is  a  criminal  matter 
.  .  .  and  in  such  a  case  the  substance  of  the  enactment  is  that 
a  man  shall  take  care  that  the  statutory  direction  is  obeyed,  and 
that  if  he  fails  to  do  so  he  does  so  at  his  peril "  (n).  ["  Mens 
rea  may  be  dispensed  with,"  said  Coekburn,  C.J.,  in  R.  v. 
.Sleep  (1861),  L.  &  C.  44,  52,  "by  statute,  although  the  terms 

(A)  See  also  Pear/cs.  Gumton  and  Tee  v.  Wm'd,  (1902)  2  K  B.  1,  11,  Channell,  J. 

(I)  See  meholls  v.  Eall  (1873),  L.  R.  8  0.  P.  322,  327,  Keating,  J. 

(m)  E.g..  24  &  2-5  Vict.  c.  100,  sa.  5.5,  56  ;  B.  v.  Prince  (1875),  L.  R.  2  C.  C.  R. 
ISi ;  ami  sect.  4,  but  not  sects.  5,  6,  7,  of  the  Criminal  Law  Amendment  Act, 
:1885  (48  &  49  Vict.  c.  69). 

(«)  S.  V.  Tohm  (1889),  23  Q.  B.  D.  173,  ■WiUs,  J. 
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24  &  25  Vict, 
c.  97. 


Either  know- 
ledge or  per- 
sonal neglect 
must  be 
proved  before 
penalty  can 
be  enforced. 


which  should  induce  us  to  infer  that  it  is  dispensed  with  must 
be  very  strong."  "  There  are  enactments,"  said  Brett,  J .,m  R. 
V.  Prince  (1875),  L.  R.  2  C.  C.  R.  163,  "which  by  their  form 
seem  to  constitute  the  prohibited  acts  into  crimes,  and  by  virtue 
of  these  enactments  persons  charged  with  the  committal  of  the 
prohibited  acts  may  be  convicted  in  the  absence  of  the  know- 
ledge or  intention  supposed  necessary  to  constitute  a  mens  rea. 
Such  are  enactments  with  regard  to  trespass  in  pursuit  of  game, 
or  of  piracy  of  literary  or  dramatic  works  (o),  or  the  statutes 
passed  to  protect  the  revenue."  To  these  may  be  added  enact- 
ments relating  to  the  sale  of  intoxicating  liquors  (p),  food  (q), 
and  drugs  (r),  fertilizers,  and  feeding  stuffs  (s),  and  to  weights 
and  measures  (t).  And  the  reason  why  it  is  not  necessary  tp 
prove  the  existence  of  a  mens  rea  in  persons  charged  with  com- 
mitting offences  against  these  enactments  is  because,  as  Brett,  J . , 
goes  on  to  point  out,  they  "  do  not  [really]  constitute  the  pro- 
hibited acts  into  crimes,  but  only  prohibit  them  for  the  purpose- 
of  protecting  the  individual  interest  of  individual  persons  of 
of  the  revenue  "]  (m);  and  in  a  series  of  cases  upon  sect.  52  of 
the  Malicious  Damage  Act,  1861,  it  has  been  held  that  an 
offence  is  committed  against  the  section  by  doing  damage  wil- 
fully, though  the  damage  is  not  done  maliciously  nor  with 
intent  to  injure  the  owner  of  the  property  (x). 

[Another  important  general  rule  with  regard  to  the  operation 
of  penal  statutes  is  that  before  a  person  can  be  convicted  under 
a  penal  statute  it  is  necessary  to  prove  either  (i)  that  he  knew 
that  he  was  doing  the  prohibited  act,  or  that  it  happened  either 
in  consequence  of  his  personal  neglect  or  (ii)  without  his  having 
any  lawful  excuse  («/).]  If  the  accused  was  insane,  under  the- 
present  law  he  is  found  guilty  but  insane,  and  is  not  acquitted 
for  insanity  as  he  was  under  the  common  law  (z) .  But  with 
reference  to  neglect  the  law  is  unchanged.  [In  Nicholls  v.  Halt 
(1873),  L.  E.  8  C.  P.  322,  a  person  had  been  convicted  under 
the  Contagious  Diseases  (Animals)  Act,  1869  (a),  for  neglect- 
ing to  give  notice  of  the  fact  that  he  had  in  his  possession  a  dis- 
eased animal;  his  defence  was  that  he  was  not  aware  that  the 
animal  was  diseased,  and  that,  consequently,  it  was  impossible 
for  him  to  give  notice  of  a  fact  of  which  he  had  ho  knowledge. 


(o)  See  Wat/dm  v.  Major  (1875),  L.  R.  10  C.  P.  662. 

{p)  Sfierras  v.  Se  Jtulzen,  (1895)  1  Q.  B.  918  ;  Emeri/  v.  Nolhth,  (1903)  2  K.B. 
269 ;  72  L.  J.  K.  B.  620. 

(?)  Dyke  v.  Gower,  (1892)  1  Q.  B.  220. 

\r)  Cf.  Fitzputriek  t.  Kelhj  (1873),  L.  K.  8  Q.  B.  337. 

(s)  Laird  y.  Dobell,  (1906)  1  K.  B.  131;  C^rtmy.  West  Sussex  County  Council,. 
(1903)  72  L.  J.  K.  B.  614. 

{t)  Cf.  Great  Western  Sail.  Co.  v.  Saillie  (1864),  5  B.  &  S.  929. 

(«)  Cf.  Davies  v.  Earvey  (1874),  L.  R.  9  Q.  B.  433,  Lush,  J. ;  and  see  Bondy. 
Evans  (1888),  21  Q.  B.  D.  249. 

[x]  Roper  v.  Knott,  (1898)  1  Q.  B.  868  ;  Gardnrr  v.  Manshridge  (1887),  19^ 
Q.  B.  X>.  217. 

(y)    Videi  Bl.  Comm.  21. 

(z)  See  46  &  4  7  Vict.  o.  38  ;  and  Archb.  Cr.  PI.  (24th  ed.)  233. 

[a)  32  &  33  Vict.  c.  70,  superseded  by  57  &  58  Vict.  c.  67. 
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Gn  appeal,  the  conviction  was  quashed,  on  the  ground  that  liis 
defence  was  a  good  one,  and  that  "knowledge  is  an  essential 
ingredient  of  the  offence."  For,  as  the  Coyrt  said  in 
Emmerton  v.  Matthews  (1862),  31  L.  J.  Ex.  142,  "  a  salesman 
offering  for  sale  a  carcase  with  a  defect  of  which  he  is  not  only 
ignorant,  but  has  not  any  means  of  knowledge,  is  not  liable  to 
any  penalty,  and  does  not,  as  a  matter  of  law,  impliedly 
warrant  that  the  carcase  is  fit  for  human  food  "  (6).  In  Dick- 
enson V.  Fletcher  (1873),  L.  E.  9  C.  P.  1,  an  owner  of  a 
mine  was  indicted  under  the  JMines  Regulation  Act,  1860  (c), 
for  not  having  the  safety  lamps  used  in  the  mine  examined  and 
securely  locked  by  some  duly  authorised  person.  It  was  proved 
that  the  respondent  had  appointed  a  competent  lamp-man,  and 
that  it  was  through  his  default  that,  on  the  occasion  in  question, 
the  lamps  had  been  given  out  unlocked.  Upon  these  facts  the 
magistrates  had  refused  to  convict,  and,  on  appeal,  their  deci- 
sion was  confirmed,  on  the  ground  that  a  person  cannot  be  made 
liable  to  a  penalty  if  there  has  been  no  neglect  or  default  on  his 
part.]  But  this  rule  is  not  absolute.  Whether  there  must  be 
proof  express  or  implied  of  a  mens  rea  in  the  accused  person 
before  he  can  be  convicted  of  a  criminal  offence  "  depends  on  the 
terms  of  the  statute  or  ordinance  creating  the  offence.  In  many 
cases  connected  with  the  revenue  certain  things  are  prohibited 
when  done  by  certain  persons  or  under  certain  conditions.  Un- 
less the  person  who  does  one  of  these  things  can  establish  that  he 
is  one  of  the  privileged  class  or  that  the  prescribed  conditions 
have  been  fulfilled  he  will  be  adjudged  guilty  of  the  offence, 
although  in  fact  he  knew  nothing  of  the  prohibition"  (cc). 
In  Eohhs  v.  Mayor,  dc.  of  Winchester,  (1910)  2  K.  B. 
471,  the  Court  had  to  determine  the  true  meaning  and  effect  of 
sects.  116,  117  of  the  Public  Health  Act,  1875.  The  object  38  &  39  Vict, 
of  the  sections  is  to  prevent  danger  to  the  public  health  by  the  "•  ^^• 
sale  of  articles  unfit  for  the  food  of  man.  Cozens-Hardy,  M.R., 
said  (at  p.  478):  "  That  raises  the  question  whether  the  offence 
under  sect.  117  is  complete  by  the  mere  fact  of  exposing  for  sale 
and  selling  meat  unfit  for  human  consumption  or  whether  it  is 
necessary  to  prove  in  addition  that  the  butcher  knew  it  was 
unfit.  1  say  'the  butcher'  because,  with  great  respect  to  Mr. 
Avory,  who  has  argued  this  case  with  his  usual  ability,  I  am 
unable  to  appreciate  the  force  of  his  contention  that  the  doc- 
trine of  mens  rea  can  have  any  application  at  all  unless  the 
person  charged  has  himself  the  guilty  knowledge.  In  my 
opinion  the  offence  was  complete  when  the  unsound  meat  was 

[b)  But  see  JBostocle  v.  Nicholson,  (1904)  1  K.  B.  723,  as  to  sale  of  beer  oou- 
teining  poisonous  elements. 

(c)  2^  &  21  Viet.  c.  151  ;  repealed  in  1872  (35  &  36  Vict.  oc.  76,  77). 

(ro)  Sruhn  v.  E.,  (1909)  A.  C.  317,  324.  The  appellant,  the  master  of  a 
German  ship,  had  been  convicted  under  the  Straits  Settlements  Opium  Ordinance 
(No.  XX.)  erf  1906  in  respect  of  chandu  on  board  the  ship  in  excess  of  the  amount 
allowed  under  the  Ordinance,  though  the  master  was  unaware  of,  and  not  privy 
to,  the  presence  of  the  chandu. 
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exposed  for  sale  and  sold,  and  I  think  it  is  not  relevant  for  the 
butcher  to  say  '  I  did  not  know  and  my  men  did  not  know  and 
neither  1  nor  they  with  such  knowledge  as  we  had  having  regard 
to  our  position  in  life  could  have  ascertained  that  the  meat  was 
unsound,  although  experts  have  subsequently  given  evidence 
which  has  satisfied  the  arbitrator  that  such  was  the  case.'  I 
think  we  are  not  without  very  clear  guidance  on  this  point, 
although  it  may  be  that  the  exact  point  has  never  arisen  for 
decision.  Kennedy,  L.J.,  has  referred  to  the  judgment  of 
Stephen,  J.,  in  Cundy  v.  Lecocq(d),  which  seems  to  me  tq 
lay  down  the  true  principle  which  ought  to  be  apf)lied  to  cases 
of  this  kind.  That  was  not  a  decision  under  this  particular 
Act,  but  was  a  decision  under  the  Licensing  Act,  1872  (e). 
There  a  publican  was  charged  with  selling  intoxicating  liquor 
to  a  drunken  person.  He  did  not  know,  and  his  assistants  did 
not  know,  that  the  man  was  drunk,  but  Stephen,  J.,  says  this: 
'  I  am  of  opinion  that  this  conviction  should  be  afiirmed.  Our 
answer  to  the  question  put  to  us  turns  upon  this,  whether  the 
words  of  the  section  under  which  the  conviction  took  place, 
taken  in  connection  with  the  general  scheme  of  the  Act,  should 
be  read  as  constituting  an  offence  only  where  the  licensed  per- 
son knows  or  has  means  of  knowing  that  the  person  served  with 
intoxicating  liquor  is  drunk,  or  whether  the  offence  is  com- 
plete where  no  such  knowledge  is  shown.  I  am  of  opinion  that 
the  words  of  the  section  amount  to  an  absolute  prohibition  of 
the  sale  of  liquor  to  a  drunken  person,  and  that  the  existence  of 
a  bond  fide  mistake  as  to  the  condition  of  the  person  served  is 
not  an  answer  to  the  charge,  but  is  a  matter  only  for  mitigation 
of  the  penalties  that  may  be  imposed.'  Then  he  goes  on  to  say 
that  ho  was  led  to  that  conclusion  by  the  general  scope  of  the 
Act  and  by  the  fact  that  some  of  the  sections  contained  the 
word  '  knowingly '  which  was  absent  from  the  section  which 
he  was  there  considering .  That  is  a  remark  which  applies  with 
peculiar  force  to  the  Public  Health  Act,  1875,  because  in  many 
se(?.tions  to  which  our  attention  has  been  called  that  word 
'  knowingly  '  is  to  be  found.  But  I  prefer  to  go  to  the  decisions 
upon  these  particular  sects.  116  and  117.  The  earliest  in  point 
of  time  is  MalUnson  v.  Carr  (/).  It  is  true  that  the  passage  to 
which  I  propose  to  refer  is  dictum  only,  but  it  is  a  dictum  by  a 
judge  of  great  eminence  in  this  branch  of  the  law.  Stephen,  J., 
after  expressing  the  view  that  an  offence  was  committed  under 
the  Act  if  a  man  had  in  his  possession  meat  intended  for  human 
food  and  unfit  for  human  food  without  any  exposure  for  sale» 
says :  '  It  was  argued  that  this  construction  would  render  liable 
to  conviction  persons  who  were  ignorant  of  the  fact  that  the 
meat  found  in  their  possession  was  unfit  for  human  food,  and 

W  (1884),  13  Q.  B.  D.  207. 

(e)  36  &  36  Vict.  o.  94,  o.  13,  repealed  and  re-enaoted  as  10  Edw.  7  &  1  Geo.  5, 
0.  24,  8.  75. 

(/)  (1891)  1  Q.  B.  48. 
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at  was  said  to  be  an  unreasonable  intention  to  impute  to  the 
i Legislature.  I  do  not  think  that  is  the  proper  way  to  interpret 
ian  Act  of  Parliament.  The  true  rule  is  to  take  the  words 
used  in  their  ordinary  and  natural  sense,  and  to  construe  them 
accordingly  without  reference  to  any  supposed  intention  of  the 
Legislature  which  cannot  be  gathered  from  the  natural  and 
ordinary  meaning  of  the  words.  The  short  result  is  that  a 
person  in  possession  of  meat  intended  for  human  food  and  unfit 
for  human  food  is  liable  to  conviction;  and,  for  my  own  part,  I 
think  he  is  liable  whether  he  knows  or  does  not  know,  that  the 
meat  was  unfit  for  human  food.'  The  matter  came  shortly 
afterwards  before  the  Court  in  Blaker  v.  Tillstone  (g),  which 
I  agree  is  not  directly  in  point,  but  there  was  a  discussion  on 
the  Act  by  Lord  Coleridge,  C.J.,  in  the  course  of  which  he 
says  this:  'The  object  of  the  Act  is  that  people  shall  not  be 
exposed  to  the  danger  of  eating  and  drinking  poison;  that  any- 
thing which  is  likely  to  injure  life  shall  not  be  sold.  The  ques- 
tion for  us  is  whether  the  magistrate  is  bound  to  insist  on 
direct. proof  of  knowledge  on  the  part  of  the  seller  of  the  bad 
conditioii  of  the  stuff  sold.  Perhaps  it  might  be  an  ans^^■or  to 
this  contention  to  say  that  the  Act  of  Parliament  would  be 
nugatory  if  such  proof  were  insisted  on,  for  it  would  then 
always  be  open  to  the  defendant  to  say  that  he  was  not  aware 
of  the  condition  of  the  article  sold  and  that  it  was  not  his  duty 
under  the  statute  to  make  any  inquiries  on  the  point,  with  the 
obvious  result  that  a  man  might  in  practice  go  on  selling  meat 
which  was  positively  injurious  without  the  possibility  of  get- 
ting a  conviction  against  him.'  "  Under  the  Sale  of  Food  and 
Drugs  Acts  milk-sellers  have  been  convicted  for  the  acts  of 
their  servants  without  any  evidence  of  personal  knowledge  or 
default  (h) .  And  convictions  of  employers  for  contravening 
the  Licensing  Acts  (i),  the  Merchandise  Marks  Acts  (k),  the 
Weights  and  Measures  Acts  (l),  and  even  Revenue  Acts  (11), 
have  been  supported  in  respect  of  the  violation  of  the  statutes 
by  a  servant,  if  the  act  done  was  within  the  scope  of  the  ser- 
vant's authority,  and  even  if  it  was  done  in  disobedience  to 
express  directions  by  the  master  (m) . 

Some  modern  Acts  substitute  presumption  for  evidence,  and 
throw  on  the  accused  the  burden  of  establishing  his  inno- 
cence (n) ;  but  even  under  such  Acts  bond  fide  belief  in  facts 

iff]  (1894)  1  Q.  B.  34.^.  And  see  Wieland\.  Butler  Hogan  (1904),  73  L.  J.  K.  B. 
513;  Firthy.  McFhail,  (1905)  2  K.  B.  aOO. 

(h)  Dyke  v.  Gouer,  (1892)  1  Q.  B.  220 ;  Parkei-  v.  AUer,  (1899)  1  Q.  B.  20. 

(i)  Brooks  V.  Mason,  (1902)  2  K.  B.  743  ;   Viindy  v.  Lecocq,  tiH  sup. 

Ik)  See  Coppen  V.  Moore  [iio.  2),  (1H9.S)  2  Q.  B.  ^<uci ;  R.  v.  Fhillips,  13  J.F.  ibS. 

(l)  Anglo-American  Oil  Co.  v.  Maiming,  (1908)  1  K.  B.  536,  541,  Channell,  J. 

(rf)  StruttY.  Clift  (1910),  27  T.  L.  K.  14. 

{m)  Police  Oommissioner  v.  Cartman,  (1896)  1  Q.  B.  6o5,  ■where  all  the  authorities 
are  collected.     But  see  Wdliamion  v.  Norris,  (18M9)  1  Q.  B.  7  ;  ante,  p.  466,  n. 

(«)  S.  V.  Kent  Justiees  (1889),  24  Q.  B.  D.  181,  Mathew,  J.  ;  Coppen  v.  Moore 
(No.  2),  (1898)  2  Q.  B.  306. 
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that  can  exist 
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which,  if  true,  would  make  the  act  done  no  offence,  excludes  the 
presumption  of  guilt  arising  from  proof  that  the  act  was  done  (o). 
[A  third  important  rule  with  regard  to  the  operation  of  penaF 
statutes  is  that  a  bona  fide  claim  of  right  ousts  the  jurisdic- 
tion of  an  inferior  Court.  This  is  not  in  reality  a  common  law 
restriction  so  far  as  concerns  justices  of  the  peace,  for  "all 
summary  jurisdiction  is  the  creation  of  statute;  and  on  the 
principle  that  title  could  not  be  intended  to  be  decided  by  an 
inferior  tribunal  (p),  there  has  arisen  the  well-established  rule 
that  every  statute  giving  summary  jurisdiction  has  the  implied 
restriction  as  to  title,  and  that  the  justices  must  hold  their 
hands  if  a  bond  fide  claim  of  right  is  set  up  "  {q).  "  The  rule 
of  law,"  said  Blackburn,  J.,  in  E.  v.  Stimpson  (1863),  32 
L.  J.  M.  C.  210,  "  is  that  the  justices  are  not  to  convict  where  a 
real  question  is  raised  between  the  parties  as  to  the  right.  As 
soon  as  that  is  done  the  jurisdiction  which  before  existed  ceases, 
and  the  question  ought  to  be  left  to  be  decided  by  a  higher 
tribunal."  But  the  rule  of  law  must  not  be  read  as  absolute,  for 
"  it  is  perfectly  competent  to  the  Legislature  to  qualify  the 
restriction  within  such  limits  as  seem  good  to  them,"  and  the 
Courts  must  in  each  case  adjudicate  with  reference  to  the  laws 
of  the  particular  enactment  giving  or  restricting  the  jurisdic- 
tion of  the  tribunal  in  question.  "The  Legislature,  there- 
fore, having  expressly  stated  the  limit,  it  is  not  for  us  to  impose 
any  other  limit;  the  express  restriction  supersedes  the  implied 
restriction  "  (r).  Thus,  in  some  statutes,  as  the  Highway  Acts, 
the  terms  used  show  that  the  justices  are  not  to  hold  their  hands 
even  if  a  claim  of  right  is  set  up  (s) .  In  Cornwell  v .  Sanders 
(1862),  32  L.  J.  M.  C.  6,  9,  Cockburn,  C.J.,  pointed  out  "that 
the  doctrine  as  to  the  jurisdiction  of  the  justices  being  ousted 
by  a  claim  of  right  applies  only  to  a  claim  of  right  alleged  by 
the  defendant  as  a  part  of  his  case  which,  he  comes  before  the 
justices  to  set  up.  If  he  bond  fide  raises  a  question  of  title  in 
himself,  the  justices  have  no  longer  any  jurisdiction  to  go  on 
with  the  hearing;  but  there  must  be  some  show  of  reason  in  the 
claim,  and  it  is  not  sufficient  unless  he  satisfy  the  justices  that 
there  is  some  reasonable  ground  for  his  assertion  of  title."  A 
person,  therefore,  who  makes  a  claim  of  right  must  be  prepared 
to  show  that  the  right  he  claims  is  one  which  can  exist  in 
law  {t),  and,  as  Wightman,  J.,  observed  in  the  same  case,  if  it 

(o)  Sherras  v.  I)e  Rutzen,  (1895)  1  Q.  B.  918  ;  Somerset  v.  Wade,  (1894)  1  Q.  B. 
574.  Of.  Ohisholm  v.  DouUon  (1889),  22  Q.  B.  D.  741 ;  Rider  v.  Wood  (1859), 
2  E.  &  E.  343 ;  decided  on  4  Geo.  4,  c.  34,  s.  3  (rep.). 

(p)  See  Archbold,  Or.  PI.  (24th  ed.),  21—23;  White  v.  i%<M<  (1872),  L.  R. 
7  Q.  B.  353,  358  ;  E.  v.  Clemens,  (1898)  1  Q.  B.  556,  C.  C.  R. 

(?)    White  V.  Feast  (1872),  L.  R.  7  Q.  B.  353,  358,  Blackburn,  J. 

(r)    White  v.  Feant  (1872),  L.  R.  7  Q.  B.  353,  357,  Cockburn,  C.J. 

(s)  L.  (,-.  p.  358,  Blaokhum,  .T. :  and  see  Leicester  Urban  Sanitary  Authority 
V.  Sonand  (1887),  67  L.  J.  M.  C.  75. 

(t)  See  Hargredvea  v.  Diddams  (1875),  L.  R.  10  Q.  B.  582;  Fearce  v.  Seotclier 
(1882),  9  Q.  B.  D.  162;  Simpson  v.  Welh  {IS12).  L.  R,  7  Q.  B.  214;  and 
Douglas's  Summary  Jurisdiction  Procedure  (9th  ed.).  ' 
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appears  that  the  title  whiclj  he  sets  up  in  himself  is  "  not  such  a 
title  as  is  known  to  the  law,"  the  jurisdiction  of  the  justices  will 
not  be  ousted.  In  Hudson  v.  M'Rae  (1864),  33  L.  J.  M.  C. 
65,  a  man  was  convicted  for  "  unlawfully  and  wilfully  attempt- 
to  take  fish  "  contrary  to  sect.  24  of  the  Larceny  Act,  1861 .  It  2*  &  25  Viet, 
was  proved  that  he  claimed  a  right,  as  one  of  the  public,  to  fish 
from  a  footpath  where  the  public  had  fished  for  sixty  years  pre- 
viously. The  justices  held  that  he  had  acted  and  made  his 
claim  under  a  bond  fide,  but  mistaken,  supposition  that  he 
had  such  a  right,  but  that  such  a  right  could  not  be  acquired  in 
a  non-navigable  river.  The  conviction  was  upheld,  on  appeal, 
on  tha  ground  that  the  right  set  up  could  not  possibly  exist  in 
law,  and  that,  consequently,  the  jurisdiction  of  the  magistrates 
was  not  ousted.]  In  B.  v.  French,  (1902)  1  K.  B.  637,  on  pro- 
ceedings under  the  Offences  against  the  Person  Act,  1861,  it  24&25Viot. 
was  contended  that  the  jurisdiction  of  the  justices  was  ousted  "•  ^^''• 
by  the  proviso  in  sect.  46  against  the  determination  of  assault 
cases  "  in  which  any  question  shall  arise  as  to  the  title  to  any 
lands,  &c.,"  but  this  proviso  was  held  not  to  apply  to  a  case 
where  two  commoners  quarrelled  on  the  question  where  one  of 
them  was  using  his  common  rights  to  excess . 

2.  In  Bradlaugh  v.  Clarke  (1883),  8  App.  Cas.  350,  358,  Who  may  sue 
Lord  Selborne  said:  "  It  was  acknowledged  as  an  incontestable  ^""^  penalty, 
proposition  of  law.(M)  'that  where  a  penalty  is  created  by 
statute,  and  nothing  is  said  as  to  who  may  recover  it,  and  it  is 
not  created  for  the  benefit  of  a  party  grieved  (x),  and  the 
offence  is  not  against  an  individual,  it  belongs  to  the 
Crown,  and  the  Crown  alone  can  maintain  a  suit  for  it.' 
Bramwell,  L.J.,  referred  to  Comyns'  Digest,  Forfeiture,  C,  as 
correctly  laying  down  that  doctrine.  If  it  were  necessary, 
many  other  authorities  to  the  same  effect  might  be  mentioned. 
It  reasons  on  a  very  plain  and  clear  principle.  No  man  can  sue 
for  that  in  which  he  has  no  interest;  and  a  common  informer 
can  have  no  interest  in  a  penalty  of  this  nature  unless  it  is  ex- 
pressly or  by  necessary  implication  given  to  him  by  statute. 
The  Crown,  and  the  Crown  alone,  is  charged  generally  with 
the  execution  and  enforcement  of  penal  laws  enacted  by  public 
statutes  for  the  public  good,  and  is  interested  jure  publico  in 
aU  penalties  imposed  by  such  statutes,  and  therefore  may  sue 
for  them  in  due  course  of  law  where  no  provision  is  made  to 
the  contrary.  The  onus  is  upon  a  common  informer  to  show 
that  the  statute  has  conferred  upon  him  a  right  of  action  to 
recover  the  particular  penalty  which  he  claims." 

["It  has  been  decided,"  said  the  Judicial  Committee  in  Del  Jointer 
Campo  V.  B.  (1837),  2  Moore,  P.  C.  15,  18,  "that,  where  yut™^"*- , 
the  offence  is  made  a  joint  offence  by  statute,  the  parties  con-  penalty, 
cerned  are  liable  to  but  one  forfeiture";  but,  if  a  statute  im- 

(m)  It  would  have  been  more  aecurat'e  to  say ' '  established  rule  of  construction." 
{x)  Including  a  corporation  :  Int.  Act,  1889,  s.  2,  sub-s.  2,  post,  p.  476. 
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poses  a  penalty  for  an  oSence,  and  expressly  states  that  "  every 
person"  concerned  in  committing  the  offence  shall  be  liable  to 
the  penalty,  the  penalty  may  be  recovered  against  each  person 
concerned,  although  only  one  offence  has  been  committed  (jy) . 
But  if  the  statute  does  not  expressly  state  whether,  when  only 
one  offence  has  been  committed,  but  more  than  one  person  has 
been  concerned  in  committing  the  offence,  the  penalty  shall  be 
recoverable  from  each  person  concerned,  the  rule  to  be  applied 
is,  that  where  the  offence  is  in  its  nature  single  and  cannot 
be  severed,  only  one  penalty  is  recoverable  against  all,  whereas 
if  the  offence  is  in  its  nature  severed,  every  person  concerned 
may  bo  separately  guilty  of  it,  and  severally  liable  to  pay  the 
penalty.  InE.  v.  Clarh  (1777),  2  Cowp.  610,  612,  Lord  Mans- 
field said:  "  Where  the  offence  is  in  its  nature  single  and  cannot 
be  severed,  there  the  penalty  shall  be  only  single,  because,  though 
several  persons  may  join  in  committing  it,  it  still  constitutes 
but  one  offence.  But  where  the  offence  is  in  its  nature  several, 
and  where  each  person  concerned  may  be  separately  guilty  of 
it,  there  each  offender  is  separately  liable  to  the  penalty,  because 
the  crime  of  each  is  distinct  from  the  offence  of  the  others,  and 
each  is  punishable  for  his  own  crime .  For  instance,  the  offence 
created  by  1  &  2  Ph.  &  Mar.  c.  12,  is  'the  impounding  a  dis- 
tress in  a  wrong  place.'  One,  two,  three,  or  four  may  impound 
it  wrongfully;  it  is  still  but  one  act  of  impounding;  it  cannot 
be  severed;  it  is  but  one  offence,  and  therefore  shall  be  satisfied 
6  Anne,  c.  14,  |)y  one  forfeiture.  So,  under  6  Anne,  c.  16,  killing  a  hare  is 
^  ^*  ■  but  one  offence  in  its  nature,  whether  one  or  twenty  kill  it;  it 
cannot  be  killed  more  than  once.  If  partridges  are  netted  by 
night,  two,  three,  or  more  may  draw  the  net,  but  still  it  consti- 
tutes but  one  offence."  But  it  was  held  in  It.  v.  Littlechild 
(1871),  L,  E.  6  Q.  B.  293,  that  the  offence  of  "killing  or 
taking  any  game  ...  on  a  Sunday,"  in  contravention  of 
1  &  2  Will.  4,  sect.  3  of  the  Game  Act,  1831,  is  an  offence  which  "it  is  per- 
c.  32.  fectly  clear  that  two  or  more  persons  may  commit,"  and  for 

which  they  may  be  "jointly  charged"  but  "separately  con- 
victed "  (z).  And  it  is  important  to  come  to  a  correct  decision 
as  to  whether  an  offence  is  several  or  not,  because,  if  an  offence 
is  several  and  a  joint  fine  is  imposed  upon  all  the  persons  en- 
gaged in  committing  the  offence,  such  a  conviction  would  be 
bad  and  liable  to  be  quashed.  It  was  so  held  in  Morgan  v. 
Brown  (1836),  4  A.  &  E.  515,  for,  as  it  is  said  in  Hawkins 
(P.  C.  bk.  ii.  c.  48,  s.  18),  "otherwise  one  who  hath  paid  his 
proportionate  part  might  be  continued  in  prison  till  all  the 
others  have  also  paid  theirs,  which  would  be  in  effect  to  punish 
him  for  the  offence  of  another."] 
Cumulative  [A  question  sometimes  arises  whether  the  penalty  imposed 

pen     es.         -^^,  ^  statute  for  doing  some  certain  prohibited  act  is  cumula- 

(y)  It.  V.  Dean  (1843),  12  M.  &  W.  39. 
[z)  Per  Lush,  J.,  at  p.  295. 
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tive  (a)  or  not,  that  is  to  say,  whether,  if  the  act  is  done  by  the 
same  person  more  than  once  on  the  same  day  and  at  the  same 
place,  that  person  is  liable  to  one  penalty  only  or  to  a  penalty 
for  each  time  he  does  the  act  in  question.  The  answer  to  this 
question  depends  upon  the  language  employed  by  the  Legisla- 
ture (fe),  it  being  borne  in  mind,  as  was  said  by  Bovill,  C.J., 
in  Garrett  v.  Messenger  (1867),  L.  R.  2  C.  P.  585,  that  "if 
the  Legislature  intends  that  there  should  be  more  than  one 
penalty,  that  intention  will  no  doubt  be  expressed  in  clear  and 
unequivocal  terms  "  (c) .  It  was  enacted  by  12  Geo.  2,  c.  36,  s.  1 
(rep.),  that  "  it  shall  not  be  lawful  to  import  into  this  kingdom 
for  sale  any  book  .  .  .  and  if  any  person  shall  sell  any  such 
book  .  .  such  offender  shall  forfeit  51.  and  double  the  value 
of  every  book  which  he  shall  so  sell,"  and  in  Brook  x  Milliken 
(1789),  3  T,  E.  509,  it  was  held  that  a  person  who  sold  two  . 
such  books  to  different  persons  on  the  same  day  was  liable  to  a 
penalty  for  each  act  of  sale.  And  in  Ex  parte  Beal  (1868), 
L.  B,.  3  Q.  B.  387,  it  was  held  that,  where  a  penalty  of  lOZ. 
was  imposed  by  sect.  6  of  the  Copyright  Act,  1862,  "if  any  25  &  26  Vict, 
person  .  .  shall  sell  any  repetition  copy  or  imitation  of  any  "•  ®^- 
work  of  the  copyright  of  which  he  is  not  at  the  time  being  the 
proprietor,"  a  person  who  sold  ten  copies  at  one  time  of  sucli  a 
work  had  committed  ten  separate  offences,  and  was  liable  to 
be  punished  for  each  separately  (d) .  But  if  it  is  clear  from  the 
language  used  in  the  statute  that,  as  Lord  Mansfield  said  in 
Crepps  V.  Durden  (1777),  2  Cowp.  640,  "repeated  offences 
are  not  the  object  which  the  Legislature  had  in  view  in  making 
the  statute,"  the  penalty  will  not  be  considered  as  cumulative. 
That  case  turned  on  sect.  1  of  the  Sunday  Observance  Act,  29  Chas.  2, 
1679,  which  enacts  that  "  no  tradesman  shall  do  or  exercise  any  "■  '• 
worldly  labour  upon  the  Lord's  Day,  and  that  every  person 
shall  for  every  such  offence  forfeit  the  sum  of  five  shillings," 
and  it  was  held  that  a  person  who  sold  small  hot  loaves  four 
times  on  one  Sunday  had  committed  but  one  offence  against 
the  statute,  and  was  liable  to  one  penalty  only.  "  On  the  con- 
struction of  the  Act  of  Parliament,"  said  Lord  Mansfield,  "  the 
offence  is,  exercising  his  ordinary  trade  upon  the  Lord's  Day, 
and  that  without  any  fractions  of  a  day,  hours  or  minutes.  It 
is  but  one  entire  offence,  whether  longer  or  shorter  in  point  of 
duration;  so,  whether  it  consist  of  one  or  of  a  number  of  par- 
ticular acts.  There  is  no  idea  conveyed  by  the  Act  itself  that, 
if  a  tailor  sews  on  the  Lord's  Day,  every  stitch  he  takes  is  a 
separate  offence,  or  if  a  shoemaker  work  for  different  customers 

(a)  Penalties  are  also  said  to  be  cumulative  when  a  person  by  the  same  act 
commits  two  distinct  and  substantive  offences:  Saunders  v.  Baldy  (1865), 
6  B.  &S.  791. 

(A)  See  Llewellyn  v.  Vale  of  Glamorgan  Sail.  Co.,  (1898)  1  Q.  B.  473,  476, 
Chitty,  L.J. 

(c)  See  Apothecaries'  Co.  v.  Jones,  (189.i)  1  Q.  B.  89,  and  cases  there  cited. 

(d)  As  to  mitigation  of  penalties,  see  Hildesheiiner  v,  Faulkner,  (1901)  2  Ch. 
552  (0.  A.). 
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at  different  times  on  the  same  Sunday,  that  those  are  so  many 
separate  and  distinct  offences."]  This  decision  was  followed  in 
Apothecaries'  Co.  v.  Jones,  (1893)  1  Q.  B.  89,  where  a  number 
of  other  cases  were  discussed,  and  it  was  held  that  only  one 
penalty  was  incurred  under  sect.  20  of  the  Apothecaries  Act, 
1815,  by  an  uncertificated  person,  who  practised  as  an  apothe- 
cary, and  attended  three  persons  on  the  same  day. 

Penalties  are  also  said  to  be  cumulative  when  the  same  act  or 
omission  constitutes  an  offence  under  two  or  more  Acts  or  under 
an  Act  and  at  common  law.  But  this  use  of  the  term  is  now  in- 
accurate, as  such  penalties  are  always  alternative,  and  not  cumu- 
lative (e) . 

3.  Section  2  (2)  of  the  Interpretation  Act,  1889,  provides 
that  where  under  any  Act  (whether  general,  local  and  personal, 
or  private,  and  whether  passed  before  or  after  January  1,  1890) 
any  forfeiture  or  penalty  is  payable  to  a  party  aggrieved,  it 
shall  be  payable  to  a  party  corporate  in  every  case  where  that 
body  is  the  party  aggrieved.  This  does  not  alter  the  rule  of 
common  law  that  a  corporation  cannot  sue  as  a  common  in- 
former. 

The  liabilities  of  corporations  under  penal  statutes  are 
thus  stated' by  Bowen,  L.J.,  in  R.  v.  Tyler,  (1891)  2  Q.  B. 
594  (/):  "I  take  it  to  be  clear  that  in  the  ordinary  case  of  a 
duty  imposed  by  statute,  if  the  breach  of  the  statute  is  a  dis- 
obedience to  the  law,  punishable  in  the  case  of  private  persons 
by  indictment,  the  offending  corporation  cannot  escape  from  the 
consequences  that  would  follow  in  the  case  of  an  individual  by 
showing  that  they  are  a  corporation.  That  seems  to  me  to  be 
good  sense  and  good  law." 

By  sect.  2  (1)  of  the  Interpretation  Act,  1889  (/):  "In  the 
construction  of  every  enactment  relating  to  an  offence  punish- 
able on  indictment  or  on  summary  conviction,  whether  con- 
tained in  an  Act  passed  before  or  after  January  1,  1890,  the 
expression  '  person  '  shall,  unless  the  contrary  intention  appears, 
include  a  body  corporate."  The  statutory  rule  is  laid  down  in 
terms  partly  wider,  partly  narrower,  than  the  judicial  rule, 
which  was  enunciated  without  reference  to  the  statute.  A  con- 
trary intention  is  held  to  appear  in  the  case  of  treason,  felony, 
or  of  misdemeanours  involving  personal  violence,  as  riots  or 
assaults  (g) .  But  in  the  case  of  libel  and  nuisance  corpora- 
tions maj'  be  prosecuted,  and  corporations  are  held  liable  for 
breaches  of  statutes  containing  absolute  prohibitions  (h) . 

4.  [A   contract  which  involves  in  its  fulfilment  the  doing 


(«)  Vide  ante,  pp.  3(14  -309  ;  Int.  Act,  1889,  s.  33,  post,  App.  0.  ;  Sims  v.  Fay 
(1888),  68  L.  J.  M.  C.  39. 

(/)  Which  repeals  and  re-enacls  7  &  8  Geo.  4,  c.  28,  s.  14. 

iff)  See  Pharmaceutical  Society  v.  London  and  Provincial  Supply  Association 
(1880),  5  App.  Cas.  8i7,  869. 

(A)  See  Pearlcs,  Gunston  and  Tee  v.  Ward,  (1902)  2  K.  B.  1,  11,  Channell,  J.,  a 
case  under  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63) ;  Eawhe 
V.  Sulton,  Ltd.,  (1909)  2  K.  B.  93,  a  case  under  the  Lotteries  Act,  1802. 
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of  an  act  prohibited  by  statute  is  void  (i) ;  and,  as  a  general  volves  in  its 
rule,  as  Lord  Hatherley  said  in  Re  Cork  and  Youghal  Raihvay  performance 
(1869),  4  Ch.  App.  748,  758,  "everything  in  respect  to  which  *o^ft^"„^°* 
a  penalty  is  imposed  by  statute  must  be  taken  to  bo  a  thing  made  penal 
forbidden."     Consequently,  if  a  contract  involves  in  its  per-  is  void, 
formance  the  doing  of  afnything  rendered  penal   by  statute, 
the  contract  will  be  void.     This  rule  of  law  was  enunciated 
by  Lord  Holt  in  BartUtt  v.  Viner  (1692),  Skinner,  323,  as 
follows:  "  Where  a  penalty  is  annexed  to  the  doing  of  an  act, 
though  it  be  not  prohibited,  yet,  if  it  appears  upon  the  record 
to  bo  the  consideration,  the  agreement  is  void,  for  it  will  be 
ridiculous  to  give  judgment  that  the  plaintiff  shall  receive  such 
a  thing,  the  which  if  he  takes,  he  shall  be  subject  to  the  penalty 
of  a  statute;   therefore  in  every  case  where  a  statute  inflicts 
a  penalty  for  doing  an  act,  though  the  act  be  not  prohibited, 
yet  the  thing  is  unlawful,  for  it  cannot  be  intended  that  a 
statute  would  inflict  a  penalty  for  a  lawful  act."] 

Even  where  no  penalty  is  imposed,  if  an  act  or  contract  is 
declared  illegal,  the  Court  will  not  enforce  any  claim  based 
thereon  (/)  unless  the  illegality  is  isuch  as  can  be  waived. 
Whether  such  waiver  is  allowable  must  depend  on  the  terms  and 
intent  of  the  statute,  i.e.,  on  whether  the  enactment  is  intended 
to  secure  a  public  or  a  particular  interest  (Jc) . 

A  contract  may  be  void  without  being  illegal,  when  the 
making  of  the  contract  is  forbidden,  but  the  sole  penalty  for 
disobedience  to  the  prohibition  is,  that  the  contract  cannot  be 
enforced.  This  is  the  case  with  betting  contracts  within  the 
Gaming  Acts,  1845  and  1892  {I). 

[But  the  general  rule,  as  enunciated  by  Lord  Holt,  is  subject  Exception  to 
to  an  important  exception,  arising  from  the  fact  that  penalties  this  rule  if 
are  imposed  by  statute  for  two  distinct  purposes — (1)  for  the  ^™^i*''im. 
protection  of  the  public  against  fraud,  or  for  some  other  object  posed  to 
of  public  policy;  (2)  for  the  purpose  of  securing  certain  sources  secure  to 
of  revenue  either  to  the  State  or  to  certain  public  bodies.     The  tf„Tfi""!,^fJ!L" 
question,  therefore,  will  always  arise  with  regard  to  these  cases,  of  income, 
"whether,"  as  Parke,  B.,  said  in  Taylor  v.  Crowland  Gas  Co. 
(1854),  10  Ex.  293,  "looking  at  the  statute,  the  object  of  the 
Legislature  in  imposing  the  penalty  was  to  prohibit  the  par- 
ticular act,  or  merely  to  secure  to  the  revenue  "  some  particular 
source  of  income.    In  Brown  v.  Duncan  (1829),  10  B.  &  C.  93, 
the  plaintiffs  were  distillers,  and  one  of  them  had  rendered 

(i)   Vide  ante,  p.  241. 

ij)  See  Scott  v.  Srown,  (1892)  2  Q.  B.  724  ;  Gectge  v.  Soyal  Exchange  Assurance, 
(1900)  2  Q.  B.  214  ;  Connolly  v.  Consumers'  Cordage  Co.  (1903),  89  L.  T.  347. 

(Jc)   Vide  ante,  pp.  243,  258. 

{I)  As  to  the  nature  of  such  contracts,  see  Powell  v.  Kempton  Farlc  Racecourse 
Co.,  (1899)  A.  C.  143;  MouUs  v.  Owen,  (1907)  1  K.  B.  747;  Saxby  v.  Fulion, 
(1909)  2  K.B.  208. 
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himself  liable  to  a  penalty  (under  4  Geo.  4,  c.  94,  s.  131)  (w) 
for  carrying  on  a  retail  business  in  spirits  at  the  same  time;  it 
was  contended,  therefore,  that,  as  a  penal  statute  had  been 
contravened  by  one  of  them,  they  could  not  recover  the  price 
of  spirits  sold  by  them.    "  But  we  think,"  said  Lord  Tenterden, 
"that  the  plaintiffs  are  entitled  to  recover;  there  has  boon  no 
fraud  on  their  parts,  although  they  have  not  complied  with  the 
statutory  regulations.   .   .   .  The  clauses  of  the  Act  had  not 
for  their  object  to  protect  the  public,  but  the  revenue  only." 
And  in  Wetherall  v.  Jones  (1832),  3  B.  &  Ad.  221,  where  the 
plaintiff,  who  was  a  dealer  in  spirits,  had  rendered  himself 
liable  to  a  penalty  for  non-compliance  with  an  excise  regula- 
tion under  6  Geo.  4,  c.  80,  s.  115  (n),  as  to  the  form  of  the 
permit  to  be  sent  out  along  with  any  spirits  sold  by  him,  it  was 
held  that  this  irregularity  as  to  the  permit,  "  though  a  viola- 
tion of  law  by  him,  did  not  deprive  him  of  the  right  of  suing 
upon  a  contract  in  itself  perfectly  legal."    "Where,"  said  the 
Court,  "  the  consideration  and  the  matter  to  be  performed 
are  both  legal,  we  are  not  aware  that  a  plaintiff  has  ever 
been  precluded  from  recovering  by  an  infringement  of  the 
law,  not  contemplated   by   the   contract,   in  the  performance 
of  something  to  be  done  on  his  part."    Sects.  25,  26,  of  the 
Excise    Act,   1825,  impose    penalties    on    any    person    who 
sells  tobacco  without  taking  out  the  licence  required  for  that 
purpose;   but  it  was  held  in  Smith  v.  Mawhood  (1845),  14 
M.   &  W.   452  (o),  that  this  Act  did  not  avoid  a  contract 
for  the  sale  of  tobacco  made  by  a  person  who  had  omitted  to 
fulfil  the  requirements  of  the  Act,  because  the  penalties  were 
imposed  merely  for  the  benefit  of  the  revenue.     "  I  think,"  said 
Parke,  B.,  "  that  the  object  of  the  Legislature  was  not  to  pro- 
hibit a  contract  of  sale  by  dealers  who  have  not  taken  out  a 
license  pursuant  to  the  statute,  but,  if  such  was  the  object,  they 
certainly  could -not  recover,  although  the  prohibition  was  merely 
for  the  purpose  of  revenue."]    And  in  considering  the  effect  of 
a  statutory  prohibition  on  a  contract,  it  is  always  necessary  to 
decide  whether  the  penalty  imposed  for  breach  of  the  statute  is 
meant  as  a  compensation  to  the  person  aggrieved  or  as  a  penal 
sanction.     In  the  former  case,  the  statute  in  effect  permits  the 
contract  on  payment  of  the  penalty;  in  the  other,  it  forbids  it 
in  toto  (p) . 

[If  it  is  clear  that  a  penalty  is  imposed  by  statute  for  the 
purpose  of  preventing  something  from  being  done  on  some 
ground  of  public  policy,  the  thing  prohibited,  if  done,  will  be 
treated  as  void,  even  though  the  penalty  imposed  is  not  enforce- 
able.   Thus,  in  the  Sussex  Peerage  claim  (g).  (1844),  11  01.  & 

(n)  Repealed  and  superseded  hy  the  Spirits  Act,  1880  (43  &  44  Vict.  u.  24). 
(o)  Ai  proved,  Melliss  v.  ShtrUy  L.  B.  (1885),  16  Q.  B.  D.  446,  452. 
(p)  See  Musgrore  v.  Chvng  Teemg  Toy,  (1891)  A.  C.  272. 
(q)  Reported  also  6  St.  Tr.  (N.  S.)  79. 
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F.  85,  the  question  was  whether  the  marriage  of  the  Duke  of 
Sussex  was  rendered  void  by  the  Royal  Marriages  Act,  1772.  12  Geo.  3, 
That  Act,  by  s.  3,  imposes  the  penalties  of  prcemunire  upon  <>•  i^- 
any  person  ^^•ho  solemnises  or  assists  at  the  celebration  of  any 
marriage  in  contravention  of  its  provisions.  The  marriage  of 
the  Duke  of  Sussex  was  celebrated  without  the  royal  consent 
required  by  the  Act,  but  as  it  took  place  in  Eome,  and  as  there 
is  no  provision  made  in  sect.  3  for  the  trial  of  the  offender 
where  the  offence  should  be  committed  out  of  England,  it  was 
argued  that  the  necessary  inference  was  that  the  statute  itself, 
did  not  extend  to  prohibit  a  marriage  out  of  England.  This 
argument,  however,  did  not  prevail.  "We  think,"  said  the 
judges  in  delivering  their  opinion,  "that  the  most  just  and 
reasonable  inference  is,  that  the  penal  clause  is  itself  defective 
in  not  making  provision  for  the  trial  of  British  subjects  when 
they  violate  the  statute  out  of  the  realm,  and  not  that  we  should 
refuse,  on  account  of  the  defect  in  the  penal  clause,  to  give  the 
plain  words  of  the  statute  their  necessary  force,  and  hold  the 
enactment  itself  to  be  substantially  useless  arid  inoperative."] 
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Private  Acts.  1-  PRIVATE  Acts  have  been  dealt  with  historically  by  Mr. 
Clifford  in  his  excellent  work  on  the  History  of  Private  Bill 
Legislation,  and  from  the  point  of  view  of  parliamentary  prac- 
tice by  Sir  Erskine  May  (a),  and  by  the  Standing  Orders  of 
both  Houses,  and  in  the  reports  of  decisions  by  the  Court  of 
Referees  on  Private  Bills .  But  these  authorities  are  not  to  any 
extent  concerned  with  the  interpretation  of  a  private  Act,  when 
obtained,  which  belongs  to  the  Courts  of  law. 

Parliament  now  understands  by  private  Bills  all  those  pro- 
jects of  law  which  affect  the  interests  of  particular  localities, 
persons  or  corporations,  and  are  not  of  a  public  general  charac- 
ter (fe).  Every  Bill  for  the  particular  interest  or  benefit  of  any 
person  or  corporation,  whether  it  is  brought  in  upon  petition 
or  motion,  or  report  from  a  committee,  or  brought  from  the 
Lords,  is  a  private  Bill  within  the  meaning  of  the  table  of  fees 
established  by  the  Standing  Orders  of  the  House  of  Com- 
mons (c). 

(ff)  Pari.  Pr.  {11th  ed.) ;  and  see  llbert,  Legislative  Methods  and  Forms. 

lb)  1  Cliff.  Hist.  Priv.  Bill  Leg.,  p.  267.  See  also  llbert,  op.  cit.  28,  33, 
48—50  ;  Sedgwick,  Statutory  La*  (2nd  ed.),  pp.  24—27  ;  and  ante,  pp.  62—66. 
Such  bills  are  usually  introduced  hy  petition. 

(c)  Pari.  Pap.  1906  C.  108,  p.  124. 
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Sir  E .  May  points  out  (d)  the  difficulty  which  is  found  in  Distinction 
distinguishing  between  public  and  private  Bills  in  Parliament,  between 
and  that  many  Acts  included  in  the  public  general  statutes  are,  private^Aots. 
if  public  (e),  not  general,  being  confined  to  particular  local 
areas. 

Private  Acts  appear  to  have  originated  in  the  orders  made  Origin  of 
by  Parliament  upon  the  petitions  of  individuals  for  the  redress  private  Acts, 
of  private  grievances  for  which  there  was  no  remedy  at  common 
law,  which  were  in  the  nature  of  orders  of  the  High  Court  of 
Parliament.  "As  the  limits  of  judicature  and  legislation  be- 
came defined,  the  petitioners  applied  more  distinctly  for  legisla- 
tive remedies  "  (/). 

"  From  the  reign  of  Henry  IV.,  the  petitions  addressed  to 
Parliament  prayed  more  distinctly  for  peculiar  powers  besides 
the  general  law  of  the  land  and  for  the  special  benefit  of  the 
petitioners.  Whenever  these  were  granted  the  orders  of  Parlia- 
ment, in  whatever  form  they  may  have  been  expressed,  were  in 
the  nature  of  private  Acts,  and  after  the  practice  of  legislating 
by  Bil]  and  statute  had  grown  up  in  the  reign  of  Henry  VI., 
these  special  enactments  were  embodied  in  the  form  of  distinct 
statutes  "  (g). 

[But  it  is  not  until  1539  (31  Henry  VIII.)  that  the  distinc- 
tion between  public  Acts  and  private  Acts  is  for  the  first 
time  specifically  stated  on  the  enrolment  in  Chancery  (h).] 

The  functions  of  Parliament  in  passing  private  Bills  have 
always  retained  the  mixed  judicial  and  legislative  character  of 
ancient  times,  and,  with  certain  exceptions,  all  Bills  which  are 
defined  as  private  by  the  Standing  Orders  of  either  House,  are 
still  required  to  be  brought  in  by  petition  (*).     ["In  passing  As  to  their 
private  Bills,  Parliament  still  exercises  its  legislative  func-  introduction 
tions,  but  its  proceedings  partake  also  of  a  judicial  character.  ™to-Parlia- 
The  persons  whose  private  interests  are  to  be  promoted  appear 
as  suitors  for  the  Bill,  while  those  who  apprehend  injury  are 
admitted  as  adverse  parties  in  the  suit.    Many  of  the  formali- 
ties of  a  court  of  justice  are  maintained  .   .   .  and  the  solicita- 
tion of  a  Bill  in  Parliament  has  been  regarded  by  Courts  of 
equitj'  so  completely  in  the  same  light  as  an  ordinary  suit, 
that  the  promoters  may  be  restrained  by  injunction  from  pro- 
ceeding with  a  Bill  the  object  of  which  was  to  set  aside  a 

{d)  Pari.  Pract.  (11th  ed.),  p.  681. 

(e)  Ante,  p.  62.  [As  to  the  U.  S.,  see  Sedgwick,  Statutory  Law  (2nd  ed.), 
24— 27J 

(/)  Parl.Praot.  (Uth  ed.),  p.  523;  1  CUff.  270;  Ilbert,  Legislative  Methods 
and  Forms,  p.  28. 

iff)  Fail.  Pract.  (11th  ed.),  p.  686  ;  referring  to  statutes  of  the  realm  published 
under  the  direction  of  the  Record  Commission. 

(A)  [I  Rev.  Statt.  (1st  ed.),  Intr.  p.  xii. ;  see  also  a  learned  note  to  S,  t. 
Milton  (1843),  1  C.  &  K.  59,  note  (i) ;  Cruise's  Digest,  vol.  v.  p.  1,  tit.  Private 
Act ;  and  Comyns,  Dig.  tit.  Parliament,  K.  7.] 

(i)  Tbe  present  classification  is  given  in  detail  in  Pari.  Pap.  1906  C.  No.  108, 
p.  51. 

C.  I  1 
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covenant "  (fc) .  It  was  said  in  Ex  parte  Hartridge  (1870), 
5  Ch.  App.  671,  679,  that  although  the  Court  of  Chancery 
"lias  the  power  to  act  in  personam,  and,  if  a  proper  case  should 
be  proved,  to  restrain  any  person  from  making  an  improper 
application  to  Parliament"  for  a  private  Act,  still  "it  is  diffi- 
cult to  conceive  or  define  what  are  the  cases  in  which  it  would 
be  proper  for  the  Court  to  exercise  that  power,"  and  there  is 
no  record  of  any  case  in  which  this  alleged  power  has  .been 
exercised .] 

Coke  (1  Inst.  98a)  appears  to  draw  the  following  distinc- 
tions between  public  or  general,  and  particular  or  private 
statutes  (?)  :■ — 

(1)  Their  several  degrees  of  notoriety: — "The  judges  may 

and  ought  to  take  notice  of  public  Acts  without 
pleading,  but  private  Acts  must  be  pleaded." 

(2)  The  mode  of  trial: — "The  existence  of  a  public  Act 

must  be  tried  by  the  judges,  who  are  to  inform  them- 
selves in  the  best  manner  they  can.  But  a  private 
Act  may  be  put  in  issue,  and  shall  be  tried  by  the 
record  "  (m). 

(3)  A  private  Act  will  not  bind  strangers  though  it  is  with- 

out a  saving  of  their  rights  (n) . 

[A  public  Act  never  required  any  proof  (o),  and  where  it  is 
necessary  to  refer  to  one,  a  copy  is  not  given  in  evidence,  but  is 
merely  referred  to  to  refresh  the  memory,  and  the  person  citing 
it  cannot  be  required  to  put  in  a  King's  printer's  copy  {p). 
But  it  used  to  be  held  necessary  to  prove  all  private  Acts,  on 
the  ground  that  though  every  man  is  bound  to  take  notice  of  all 
Acts  which  concern  the  kingdom  at  large,  he  is  not  presumed  to 
be  cognisant  of  those  which  merely  concern  the  private  rights 
of  another.  "  Originally,"  as  Lord  Lyndhurst  said  in  Wood- 
ward V.  Cotton  (1834),  1  C.  M.  &  E.  '44,  48,  ""' private  Acts 
were  required  to  be  proved  by  a  copy  examined  with  the  Parlia- 
ment Roll."  They  may  also  be  proved  by  means  of  a  transcript 
or  of  an  exemplification  under  the  Great  Seal  (q) .  The  old 
modes  of  proof  are  still  necessary,  if  it  is  required  to  prove  a 
private  Act  which  has  not  been  printed  by  the  King's 
printer  {r).    By  sect.  3  of  the  Evidence  Act,  1843,  "all  copies 

(A)  May,  Pari.  Praot.  (11th  ed.),  p.  687. 

{1}  [He  does  not  use  the  terms  "  public  "  and  "  private,"  but  "  general "  and 
"  particular"  :  Holland's  ease  (1597),  4  Co.  Rep.  76  «.] 

(m)    Vide  ante,  pp.  52,  53. 

(«)  1  Co.  Litt.  (ed.  Thomas),  p.  25,  note  (16).      Fide  infra,  p.  500. 

(o)    Vide  ante,  p.  37. 

(p)  Forman  v.  Dawes  (1841),  Car.  &  M.  127. 

(})  Ante,  p.  39. 

[r)  In  Hoed.  Bacon  v.  Brydges  (1844),  13  L.  J.  C.  P.  209,  the  action  was 
based  on  a  DisgaveUing  Act  alleged  to  have  been  passed  in  2  &  3  Edw.  6,  but 
not  entered  on  the  Parliament  RoU.  It  therefore  became  necessary  (1)  to  prove 
that  such  an  Act  really  did  pass,  and  (2)  to  give  secondary  evidence  of  its 
contents.     For  the  first  purpose  a  calendar  was  put  in  purporting  to  be  made 
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of  private  and  local  and  personal  Acts,  if  purporting  to  be 
printed  by  the  printers  to  either  House  of  Parliament,  shall  be 
admitted  as  evidence  thereof  by  all  courts,  judges,  justices,  and 
others,  without  any  proof  being  given  that  sucTi  copies  were  so 
•printed  "(s).] 

For  purposes  of  judicial  notice  all  Acts  passed  after  1850  are 
deemed  public  Acts  unless  the  contrary  is  declared  therein  (t). 
But  as  to  prior  Acts  the  question  may  still  arise  whether  they 
are  public  or  private,  and  further  questions  arise  as  to  the 
efiect  of  the  Interpretation  Act,  1889,  on  the  pleading  and  con- 
struction of  private  Acts . 

[Blackstone  (m)  defines  private  or  special  (a;)  Acts  "to  be  Grounds  of 
rather  exceptions  than  rules,  being  those  which  only  operate  dis^otion 
upon   particular    persons   and    private  concerns,  such  as    the  p„tiio  and 
Romans  lentitled  senatus  decreta,  in  contradistinction  to  senattls  private  Acts. 
■consulta,  which  regarded  the  whole  community."    This  defini- 
tion, so  far  as  it  relates  to  Acts  prior  to  1851,  seems  to  be 
generally  borne  out  by  the  decisions  of  the  judges.   But  it  has 
some  curious  results  («/) .]     Thus,  doubts  existed  till  1778(3) 
whether   the     Toleration     Act   was   a     public     or   a  private  i  w.  &  M. 
Act.     [In  Datvson  v.  Paver  (1849),  7  Hare,  415,  Wigram,  "■  18. 
V.-C,  said,  as  to  the  distinction  between  a  public  and  a  private 
Act:  "Whether  an  Act  is  public  or  private  does  not  depend 
upon  any  such  formal  consideration  as  whether  it  has  a  clause 
declaring  that  it  shall  be  deemed  a  public  Act,  but  upon  the 
.substantial  considerations  of  the  nature  of  the  case."    In  Jones 
V.  Axen  (1696),  1  Ld.  Eaym.  119,  it  was  held  that  22  &  23 
■Chas.  2,  c.  20  (an  Act  for  the  relief  of  insolvent  debtors),  was  a 
public  Act,  for  the  following  reasons:   "Because  (1)  all  the 
people  of  England  may  be  concerned  as  creditors  to  these  insol- 
vents; (2)  it  is  an  act  of  charity,  and  therefore  ought  to  have  a 
more  candid  interpretation;  (3)  it  is  an  Act  too  long  and  diffi- 
cult to  be  pleaded  at  large,  so  that  it  would  put  these  poor 
people  to  a  greater  expense  than  they  could  bear  to  plead  it 
.specially"  (a).    In  Ingram  v.  Foote  (1701),  Ld.  Raym.  709, 

in  1640,  containing  sixty  titles  of  statutes  of  2  &  3  Edw.  6,  of  which  No.  40 
purported  to  be  an  Act  for  disgayeHing  lands  in  Kent.  For  the  second  purpose 
there  was  tendered  as  evidence  a  special  verdict  found  in  13  &  14  Oar.  2, 
referring  to  the  alleged  Act,  and  a  copy  of  an  Act  purporting  to  be  the  Act  in 
-question  found  among  the  muniments  of  title  of  a  Kentish  landowner.  The 
Court  rejected  the  special  verdiet  as  inadmissible,  and,  ordering  a  new  trial,  did 
not  pass  judgment  on  the  other  points. 

(«)  Vide  ante,  pp.  33,  40  ;  and  see  Greswolde  v.  Kemp  (1842),  Car.  k  M.  635. 

(()  Int.  Act,  1889,  s.  9,  post,  Appendix  C. 

(«)  1  Coram.  85.  See  also  Stephen's  Comment.  (3th  ed.),  p.  70  ;  and  Bacon's 
Abr.  tit.  Statutes  [P]. 

ix)  Vide  ante,  p.  63. 

(y)  ["  It  seems  not  a  little  extraordinary  that  a  statute  [23  Hen.  6,  c.  9]  which 
concerns  the  administration  of  the  public  justice  of  the  whole  kingdom  should 
ever  have  been  construed  to  be  a  private  statute:"  2  Williams'  Saunders 
.<ed.  1871)  p.  454.] 

(s)  19  Geo.  3,  c.  44,  m.  4. 

(a)  Of.  Brett  v.  Beahs  (1829),  M.  &  M.  421,  post,  p.  485. 

ii2 
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an  Act  of  pardon  was  held  not  to  be  a  general  Act.     In  Kirh 
V.  Nowell  (1788),  1  T.  E.  124,  Buller,  J.,  said:  "  Though  it  be- 
true  that  Acts  of  Parliament  relating  to  trade  in  general  are 
public  Acts,  yet  a  statute  which  relates  only  to  a  certain  trade- 
is  a  private  one."    If  a  private  Act  is  referred  to  or  in  any  way 
recognised  by  a  subsequent  public  Act,  the  private  Act  must 
afterwards  be  regarded  as  a  public  Act  (&).     An  Act  has  beea 
held  th  be  public  if  the  Sovereign  or  the  Prince  of  Wales  is. 
specially  named  in  it.  Thus,  in  B.  v.  Buggs  (1694),  Skinner,. 
429,  it  was  held  that  2  &  3  Ph.  &  Mar.  c.  11,  which  inflicted  a 
penalty  upon  all  persons,  not  being  cloth-workers,  who  used  the- 
trade  of  dyers  or  weavers,  was  a  public  Act,  as  the  forfeiture 
was  to  the  King,  and  so  the  King  was  concerned  (c) .  Similarly, 
in  Morris  v.  Runt  (1819),  1  Chitt.  (K.  B.)  453,  it  was  ob~ 
jected  that  53  Geo.  3,  c.  152  (an  Act  to  amend  the  law  respect-- 
ing  the  expenses  of  the  hustings  and  poll-clerks  so  far  as, 
regarded  the  city  of    Westminster)  was  a  private  Act,  but 
Abbott,  C.J.,  said:  "It  relates  to  a  branch  of  the  Legislature- 
of  the  kingdom,  and  that  is  sufficient  to  give  it  the  charactef 
and  operation  of  a  public  Act.   ...  It  has  been  held  {d)  that, 
an  Act  relating  to  the  Prince  of  Wales'  rights  in  the  Duchy  of 
Cornwall  is  a  public  Act,  by  reason  of  the  rank  and  importance- 
of  the  personage  to  whom  it  relates.     By  parity  of  reasoning, 
the  Act  in  question,  from  its  nature,  is  a  public  Act."    Acts  of 
a  local  nature  have  been  held  to  be  public  Acts  on  account  of 
the  publicity  of  the  subject-matter  treated  of  by  them:  e.g.^ 
the  Act  of  Bedford  Levels  (e),  and  also  the  Act  for  rebuilding 
Tiverton  (/).    And  in  Riddle  v.  White  (1793),  1  Anstr.  281, 
293,  an  Inclosure  Act  was  held  to  be  public  because  by  it  "  the 
Legislature  bind  the  land  and  change  its  nature,  and  thereby 
the  rights  of  many  persons  who  could  not  be  parties  are  bound 
with  it."] 

The  insertion  in  a  private  Act  of  a  section  requiring  it  to  be- 
judicially  noticed  does  not  necessarily  make  it  a  public  general 
Act.  In  Resse  v.  Stevenson  (1803),  3  B.  &  P.  565,  a  bank- 
rupt under  the  provisions  of  a  special  Act  assigned  a  patent 
which  he  had  obtained  before  his  bankruptcy.  The  Court  held 
that  the  patent  had,  prior  to  the  Act,  vested  in  his  assignees, 
and  that  the  Act  did  not  enlarge  his  title,  although  it  decided" 
that  the  patent  was  vested  in  the  bankrupt.  Lord  Alvanley 
said  (p.  578):  "  But  though  the  Act  be  public,  it  is  of  a  private- 
nature  ,    The  only  object  of  the  proviso  for  making  it  a  public 

(*)  Saxhy  v.  Kirkus  (1753),   Buller,   N.  P.   224;   Samuels.   Evans  (1789),  2 
T.  R.  573. 

(c)  Willion  V.  Berkeley  (1560),   Plowd.   231 ;    see  Barnngtm's  case  (1611),  S. 
Co.  Rep.  136  b,  138  a ;  Att.-ffen.  v.  Ball  (1846),  10  Ir.  Eq.  Rep.  161,  Brady,  0. 

(d)  8  Co.  Rep.  28  b. 

(«)  Buller,  NisiPriua,  225;  Diipays\.  Shepherd  (1698) ,  12  Mod.  216;  Gilbert, 
on  Evidence,  13  ;  Pothier  (ed.  Evans),  ii.  152. 
(/)  Bailer's  Nisi  Prius,  225. 
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Act  is  that  it  may  be  judicially  taken  notice  of  instead  of 
being  specially  pleaded,  and  to  save  the  expense  of  proving  an 
attested  copy.  But  it  never  has  been  held  that  an  Act  of  a 
privats  nature  derives  any  additional  weight  or  authority  from 
such  a  proviso:  it  only  affects  Koops  [the  bankrupt]  and  those 
claiming  under  him,  and  authorises  him  to  do  certain  acts 
which  by  the  letters  patent  he  could  not  have  done.  ...  It  is 
not,  then,  possible  to  consider  this  Act  as  giving  any  title  to 
Koops  which  he  had  not  at  the  time  when  it  was  passed.  Such 
has  been  the  construction  which  has  always  been  put  upon  Acts 
of  Parliament  of  this  nature."  The  same  view  was  expressed 
by  Lord  Tenterden  in  Brett  v.  Beales  (1829),  1  M.  &  M.  416, 
425,  after  consulting  the  Court  of  King's  Bench;  and  by  Lord 
Abinger  in  Ballard  v.  Way  (1836),  1  M.  &  W.  520,  529;  and 
was  adopted  in  Ireland  by  Brady,  C,  in  Att.-Gen.  v.  Ball 
(1846),  10  Ir.  Eq.  Kep.  146,  and  Att.-Gen.  v.  Marrett  (1846), 
10  Ir.  Eq.  Kep.  167. 

In  Ballard  v.  Way  (1836),  1  M.  &  W.  520,  it  was  proposed 
to  put  in  evidence  the  Borough  Market  Act  in  an  action  with  4  &  5  Will.  4, 
respect  to  premises  named  in  the  schedule  to  the  Act,  on  the  "■  ^l'^- 
ground  that  the  purchaser  of  the  premises  had  notice  of  the  pro- 
visions of  the  Act.  Lord  Abinger  said  (p.  529):  "I  consider 
that  these  Acts  do  not  affect  all  mankind  with  the  knowledge 
of  what  is  contained  in  them." 

[In  Brett  v.  Beales  (1829),  1  M.  &  M.  416,  it  was  contended 
that  52  Geo.  3,  c.  cxli.,  must  be  proved  by  an  examined  copy  of 
the  Act  from  the  Parliament  Roll,  and  could  not  be  proved  by 
a  King's  printer's  copy  (although  by  sect.  166  it  is  called  a 
public  Act)  and  that  it  could  be  put  in  evidence  to  prove  the 
existence  of  the  tolls  to  which  it  referred.  Lord  Tenterden 
held  (p.  425)  that  the  words  making  the  Act  public  only 
applied  to  the  forms  of  pleading  (and  authentication),  and  did 
not  vary  the  general  nature  and  operation  pi  the  Act;  and 
secondly,  that  the  power  to  levy  tolls  did  not  make  the  Act 
public,  as  it  extended  only  to  persons  using  the  navigation.] 
The  latter  reasoning  applies  to  all  railway  Acts. 

But  all  these  decisions  are  prior  to  Brougham's  Act  (13  &  14 
Vict.  c.  21);  and  in  Aitonv.  Stephen  (1876),  1  App.  Cas.  456, 
Lord  Cairns  described  a  local  Act  (8  &  9  Vict.  c.  xxv.)  as  "  an 
Act  which  in  the  first  instance  assumed  the  shape  of  a  private 
Bill,  but  which  must  be  judicially  noticed  as  a  public  Act, 
and  must  have  all  the  operation  of  a  public  Act."  This  dictum, 
so  far  as  it  goes,  is  against  the  decisions  already  quoted,  so  far 
as  they  turn  on  the  question  of  the  public  having  notice  of  the 
provisions  of  such  Acts,  but  it  deals  only  with  the  publicity, 
and  not  with  the  generality,  of  the  Act  under  discussion . 

[Some  Acts  which  go  through  Parliament  as  private  Bills  are  Local  and 
when  passed   called  "public,  local,  and  personal,"  or  merely  personal  Acts, 
"local  and  personal."     This  designation  was  first  applied  in 
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I.  97,  when  the  House  of  Lords  resolved  that  the  King's  printer 
should  class  the  public  general  statutes  and  the  special,  local, 
and  private  in  separate  volumes;  and  on  May  8,  1801,  a  resolu- 
tion was  passed  by  the  House  of  Commons,  and  agreed  to  by 
the  House  of  Lords,  that  the  general  statutes  and  the  "public, 
local,  and  personal  "  in  each  session  should  be  classed  in  separate 
volumes  (g').  The  term  "local  and  personal  Act"  was  first 
5  &^6  Vict.  used  by  the  Legislature  in  Sir  Frederick  Pollock's  Act,  by 
which  certain  special  provisions  were  made  with  regard  to  Acts 
of  this  kind.  But  it  appears  that  no  definite  rule  can  be  laid 
down  as  to  whether  an  Act  is  to  be  considered  "local  and  per- 
sonal "  or  not,  for  it  does  not  necessarily  follow  that  because  an 
Act  is  not  printed  among  the  local  and  personal  Acts  it  will  be 
held  not  to  be  of  a  local  and  personal  nature.  "Whether  an 
Act  is  printed  in  one  part  of  the  statute-book  or  another  de- 
pends," said  Pollock,  C.B.,  in  Richards  v.  Easto  (1846),  15 
M.  &  W.  244,  248,  "  upon  whether  certain  fees  have  been  paid 
upon  it  or  not"  (A).  Thus,  in  Coclc  v.  Qent  (1843),  12 
M.  &  W.  234,  the  Court  held  that  47  Geo.  3,  c.  xxxv.  (which 
empowered  certain  commissioners  to  adjudicate  on  demands 
not  exceeding  a  certain  amount  made  by  any  persons  against 
defendants  resident  within  certain  limits,  but  which  had  a 
clause  making  it  a  public  Act)  "exactly  met  the  description 
of  a  local  and  personal  Act."  In  Burnett  v.  Cox  (1847),  9 
Q.  B.  617,  the  Court  held  that  the  Metropolitan  Police  Acts 
are  not  of  a  local  and  personal  nature,  because  of  "  the  public 
importance  of  the  rights  that  they  maintain,  and  the  generality 
of  their  application  to  all  the  Queen's  subjects  within  the 
Metropolitan  Police  District."]  But  this  case  must  be  read 
subject  to  the  observations  of  Bowen,  L.J.,  in  E.  v.  London 
County  Council,  (1893)  2  Q.  B.  454,  464:  "That  decision 
did  not  find  favour  with  the  Court  of  Exchequer  in  the  case 
of  Moore  v.  Shepherd  (1854),  24  L.  J.  Ex.  28,  and  was  dis- 
cussed in  the  Exchequer  Chamber  in  Shepherd  v.  Sharp  (1856), 
25  L.  J.  Ex.  254.  In  the  latter  case  it  is  pointed  out  that  if  the 
Metropolitan  Police  Acts  and  Acts  of  that  class  are  not  local 
and  personal,  it  is  because  they  affect  the  administration  of  law 
and  justice,  and  therefore  they  are  not  local,  because,  although 
the  place  where  justice  is  a'dministered  may  be  localised,  the 
administration  of  justice  touches  the  whole  community,  and 
they  are  not  personal,  because  although  the  administration  of 
justice  may  be  concerned  with  the  individual,  yet  really  it 
affects  the  whole  of  the  Queen's  subjects.    All  Acts  which  deal 

iff)  [See  Richards  v.  Easto  (1846),  15  M.  &  W.  244,  250,  Parke,  B. ;  and 
Shepherd  v.  Sharp  (1856),  25  L.  J.  Ex.  256,  Coleridge,  J.],  and  an,te,  p.  6S. 

(A)  Since  1868  public  Acts  of  a  local  character  have  been  printed  with  the 
local  Acts.  But  in  the  Parliament  Eoll  the  Acts  are  numbered  consecutively 
without  regard  to  whether  they  are  general,  local,  personal,  or  private.  Ftifo 
ante,  p.  64. 
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with  the  administration  of  justice  differ  in  toto  from  the  class 
of  local  and  personal  Acts.  They  are  not  limited  in  the  true 
sense  either  as  regards  place  or  persons." 

[In  Richards  v.  Easto  (1846),  15  M.  &  W.  244,  it  was  held  Act  may  be 
that  an  Act  may  be  in  part  public  and  in  part  private.  And  pa^yp^^lilio 
this  principle  was  recognised  in  several  early  cases.  Thus,  private 
in  Ingram  v.  Foote  (1701),  12  Mod.  613,  Holt,  C.J.,  said: 
"Whereas  it  is  urged  that  this  Act  concerns  the  King's 
revenues,  therefore  it  is  general  law;  the  difference  per  luy  is, 
when  an  Act  concerns  the  King's  revenues  -for  the  King's 
advantage,  it  is  general,  secus  where  it  concerns  it  in  order 
to  a  diminution  thereof  to  the  advantage  of  particular  persons . 
And  an  Act  of  Parliament  may  be  general  in  part  and  particular 
in  other  part."  Again,  in  an  Anonymous  case  (1698),  12  Mod. 
249,  Holt,  C.J.,  said:  "An  Act  of  Parliament  concerning  the 
revenue  of  the  King  is  a  public  law,  but  it  may  be  private 
in  respect  to  some  clauses  in  it  relating  to  a  private  person."] 
The  doctrine  laid  down  in  these  three  cases  and  in  Shepherd 
V.  Sharp,  25  L.  J.  Ex.  254,  was  adopted  by  the  Court  of 
Appeal  in  E.  v.  London  County  Council,  (1893)  2  Q.  B.  454. 
[In  Ex  parte  Gorely  (1864),  34  L.  J.  Bank.  1,  it  was  held  that 
sect.  83  of  14  Geo.  3,  c.  78,  applied  generally  to  the  whole  of 
England,  although  the  remainder  of  the  Act  was  limited  in 
its  operation  to  the  metropolitan  district.  "When  we  ap- 
proach the  83rd  section,"  said  Lord  Westbury,  "  we  find  that 
the  enactment  therein  contained  is  heralded  by  a  particular 
preamble  of  its  own,  which  preamble  recites  a  general  and 
universal  evil  as  being  the  occasion  of  its  passing.  I  think, 
therefore,  the  just  conclusion  is  that  this  enactment  is  intended 
to  be  general — is  intended  to  meet  a  general  and  not  a  local 
evil."]  The  decision  in  this  case  is  of  small  authority  since 
the  doubts  cast  upon  it  by  Lord  Watson  in  Westminster  Fire 
Office  V.  Glasgow  Provident  Society  (1888),  13  App.  Cas.  699, 
716.  But  the  construction  of  Lord  Westbury  has  received  some 
Parliamentary  support  from  the  fact  that  the  sections  in  ques- 
tion were  excepted  from  the  general  repeal  of  14  Geo.  3,  c.  78, 
by  the  Metropolitan  Building  Acts  (k) . 

In  Herron  v.  Bathmines  p,;nd  Rathgar  Improvement  Commis- 
sioners, (1892)  A.  C.  498,  the  question  raised  was  as  to  the 
rights  of  the  undertakers  to  interfere  with  private  property 
under  the  Bathmines  and  Rathgar  Water  Act,  1880.  Lord  43&44Viot. 
Halsbury  said  (p.  501):  "My  Lords,  this  case  raises  a  most  o.  oxxxTiii. 
serious  and  important  question — a  question  not  confined  to  the 
immediate  parties  to  the  litigation,  but  which  involves  a  prin- 
ciple of  construction  of  private  Bill  legislation  having  very 
wide  consequences.     It  is  necessary,  therefore,  to  consider  the 

(4)  By  the  Short  Titles  Act,  1896  (69  &  60  Vict.  c.  14),  the  unrepealed  sec- 
tions of  this  Act  were  given  the  short  title  of  the  Fire  Prevention  (Metropolis) 
Act,  1774,  which  ignores  the  decision  in  Ex  parte  Gorehj. 
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system  of  legislation-  of  which  the  Act  of  Parliament  now  in 
question  is  an  example.  It  may  be  stated  generally  that  Par- 
liament, in  passing  a  private  Act,  looks  to  the  public  advantage 
and  security,  and  looks  to  the  interference  with  private  rights. 
Where  a  work  of  any  kind  has  to  be  constructed,  Parliament 
has  made  an  elaborate  set  of  provisions,  intended  to  secure 
to  the  public  the  advantages  which  the  promoters  propose  as  the 
reason  for  legislation,  and  as  the  consideration  for  the  rights 
of  the  persons  affected,  or  sought  to  be  affected,  by  the  intended 
legislation.  In  dealing  with  the  latter  class  of  questions  it  has 
been  said  that  the  particular  provisions  may  rather  be  regarded 
as  words  of  contract  to  which  the  Legislature  has  given  its 
sanction  than  as  the  words  of  the  Legislature  itself." 
Effect  of  local  In  speaking  of  14  &  15  Vict.  c.  xciv.,  an  Act  as  to  mining 
Actonous-  customs  in  Derbyshire,  Lord  Blackburn,  in 'Wake  v.  Hall 
*°™-  (1883),  8  App.  Cas.  195,  198,  said:  "  The  articles  and  customs 

by  this  Act  established  are  contained  in  the  first  schedule  to  it, 
and  whether  the  customs  there  mentioned  were  really  ancient  or 
not,  and  whether  they  were  such  as  would  before  the  passing 
of  this  Act  have  been  held  reasonable  or  not,  I  think  that  since 
the  passing  of  that  Act  they  have  the  force  of  statute  law  "  (l). 
Perhaps  it  would  be  more  accurate  to  say  that  such  customs  or 
franchises  are  superseded  by  or  merged  in  the  Parliamentary 
grant  (m) . 
T   ,  Inclosure  Acts  until  the  end  of  the  last  century  were  usually 

JjlClOSUI'P 

Acts.  treated  as  purely  private  Acts.     Since  then  they  have  been 

treated  as  public,  local,  and  personal,  and  the  effect  of  recent 
legislation  giving  control  to  the  Board  of  Agriculture  over 
inclosures  (n)  is  to  make  them  of  public  concern.  The  canons 
for  their  construction,  when  they  deal  with  the  rights  of  owners 
of  the  surface  soil  and  the  subjacent  minerals,  have  often  been 
the  subject  of  litigation. 

In  Bishop  AucTdand  Industrial  Co-operative  Society,  Ltd. 
V.  Butterhnowle  Colliery  Co.,  (1904)  2  Ch.  419,  Farwell,  J. 
(at  p.  424),  said:  "Questions  on  the  construction  of  Inclosure 
Acts  have  frequently  come  before  the  Courts,  and  although  each 
case,  of  course,  depends  on  the  wording  of  the  particular  Act, 
there  is  sufficient  similarity  between  them  to  warrant  the  deduc- 
tion of  some  general  principles  applicable  to  all  such  Acts;  and, 
indeed,  these  principles  have  been  settled  by  numerous  deci- 
sions, many  of  them  in  the  House  of  Lords,  and  may  be  stated 
as  follows :  The  surface  owner  has  by  common  law  the  right  to 
have  proper  support  for  his  surface  so  as  to  prevent  its  pub- 
sidence.  If  the  mineral  owner  contests  this  right,  the  burden 
is  on  him  to  displace  it.     The  right  can  only  be  displaced  by 

•{Vj  For  an  attempt  to  infer  a  lost  local  Act  to  support  a  custom,  vide  Chilton 
V.  Corporation  of  London  (1878),  7  Ch.  D.  735. 

(««)  See  New  Windsor  Corporation  x.  Taylor,  (1899)  A.  C.  41     ante,  p.  304. 
(»)  See  62  &  63  'V^ct.  o.  30,  s.  22. 
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express  words  or  by  necessary  implication  from  the  words  used 
in  the  Act.  Words,  however  large,  applicable  to  the  right  of 
working  and  privileges  connected  with  it  and  compensation 
for  the  exercise  of  such  right  and  privileges  are  not  enough,  at 
any  rate,  if  the  words  used  are  fairly  applicable  to  the  ordinary 
course  of  working  and  nothing  more:  see  Lord  Selborne's  judg- 
ment in  Love  v.  Bell{o).  The  absence  of  any  provision  for 
compensation  is  strong  evidence  in  favour  of  the  continuance  of 
the  right  to  support  (p) .  So  also  is  the  presence  of  a  compensa- 
tion clause  limited  to  injury  arising  from  ordinary  surface  user 
as  distinct  from  injury  by  subsidence  or  obviously  inadequate 
to  any  greater  injury;  but  a  compensation  clause  providing 
■expressly  for  injury  to  buildings  or  other  injury  resulting  from 
subsidence  is  in  favour  of  the  destruction  of  the  right.  But 
this  is  a  question  of  construction,  for,  as  stated  by  Lord  Davey 
in  Neic  Sharlston  Collieries  Co.  y.  Earl  of  Westmorland  {q^, 
the  existence  of  an  express  provision  for  compensation  for  let- 
ting down  the  surface  does  not  necessarily  authorise  the  mine- 
owner  to  let  it  down.  The  question  is  one  of  construction  in  ieach 
case,  and  the  same  principles  apply  whether  the  document  be  a 
grant,  lease,  or  Inclosure  Act .  The  latter  is  nothing  more  than  a 
statutory  agreement  between  the  parties,  or,  as  Lord  Selborne 
puts  it  (9  App.  Cas.  289,  290,  291),  'it  is  a  case  of  mutual 
considerations  resulting  in  the  apportionment  of  land  to  which 
the  parties  may  be  taken  to  have  agreed,  or  jiave  had  determined 
for  them  by  the  authority  which  made  the  award.'  It  is  impor- 
tant to  ascertain  whether  the  mineral  owner's  rights  are  merely 
reserved  or  whether  they  are  newly  created  by  grant.  In  the 
latter  case  there  is  more  ground  than  in  the  former  for  the  argu- 
ment that  the  ordinary  common  law  right  of  support  has  been 
displaced  {Duke  of  Bwcleuch  v.  Wakefield,  L.  E.  4  H.  L. 
377;  Love  v.  Bell,  9  App.  Cas.  291,  292)  (r).  The  reserva- 
tion of  the  lord's  rights  to  be  enjoyed  in  as  full  and  ample  a 
manner  as  if  the  Act  had  not  been  passed  is  not  equivalent  to  a 
reservation  free  from  the  common  law  liability  to  leave  support 
merely  because  the  only  liability  before  the  Act  was  to  leave 
sufficient  pasturage,  but  is  to  be  read  as  subject  to  the  ordinary 
maxim  'Sic  utere  tuo  ut  alienum  non  Icedas,'  so  that  mutatis 
mutandis,  it  becomes  subject  to  the  substituted  ownership  right 
-of  support  in  lieu  of  the  extinguished  commoners'  right  of 
pasturage;  and,  accordingly,  if  there  were  no  such  commonable 

(o)  (1884),  9  App.  Cas.  286 ;  and  see  S.  0.  (1883),  10  Q.  B.  547,  where 
Baggallay,  L.J.,  said:  "It  is  essential  that  the  intention  of  the  Legislature 
should  be  expressed  in'langnage  as  to  which  there  can  be  no  reasonable  doubt." 

[p)  See  Bell  V.  Sari  of  Dudley,  (1895)  1  Ch.  182,  Chitty,  J.  ;  L.  N.  W.  Sail. 
■Co.  T.  :Evans,  (1893)  1  Ch.  16. 

(?)  Reported,  (1904)  2  Ch.  443,  „. 

(r)  And  see  the  Scotch  case  Buchanan  v.  Andrew  (1873),  L.  R.  2  H.  L.  (So.) 
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rights,  no  substituted  right  of  support  can  be  maintained  {Gill 
V.  Dickinson  (1880),  5  Q.  B.  D.  159)." 

The  decision  of  Earwell,  J .,  was  affirmed  on  appeal.  The 
Court  of  Appeal,  after  considering  the  cases  of  New  Sharlston 
Collieries  v.  Earl  of  Westmorland  (s)  and  Consett  W.  W  v. 
Bitson{t),  came  to  the  conclusion  that  the  latter  case  did  not 
lay  it  down  as  a  general  rule  that  the  presence  pf  a  compensa- 
tion clause  gave  the  mine-owner  a  right  to  let  down  the  surface, 
and  Vaughan  Williams,  L.J.,  said  (1904,  2  Ch.  438):  "  It  may 
be  that  the  presence  of  a  compensation  clause,  especially  when 
the  comiDensation  is  to  come  from  others  than  those  who  do  the 
act  for  which  compensation  is  to  be  made,  is  a  matter  to  which 
considerable  weight  ought  to  be  given  as  a  question  of  con- 
struction, but  I  cannot  think  that  there  is  no  fetter  on  construc- 
tion left.  The  presumption  in  favour  of  the  common  law  right 
0^  support  should  still  prevent  the  Court  from  construing 
'  large '  words  as  freely  as  if  no  such  presumption  existed." 

These  rules  of  interpretation  are  not  applied  so  as  to  deprive 
the  owner  of  the  minerals  of  his  common  law  right  of  necessity 
to  break  the  surface  for  the  purpose  of  working  the  minerals, 
even  when  no  compensation  clause  is  inserted  (u).  And  it 
has  been  held  that  Inclosure  Acts  vest  the  sporting  rights  over 
inclosed  land  in  the  allottees,  unless  they  are  specially  reserved 
to  the  lord  (a;),  by  virtue  of  the  rule  that  a  claim  in  derogation 
of  freehold  must  be  read  strictly  against  the  person  making 
it. 

In  Altrineham  Union  v.  Cheshire  Lines  Committee  (1885), 
15  Q.  B.  D.  605,  Lord  Esher  said:  "In  the  case  of  a  private 
Act  which  is  obtained  by  persons  for  their  own  benefit  you 
construe  more  strictly  provisions  which  they  allege  to  be  for 
their  benefit,  because  the  persons  who  obtain  a  private  Act 
ought  to  take  care  that  it  is  so  worded  that  that  which  they 
desire  to  obtain  for  themselves  is  plainly  stated  in  it.  But 
when  the  construction  is  perfectly  clear  there  is  no  difference 
between  the  modes  of  construing  a  public  Act  and  a  private 
Act,  the  only  difference  [which  at  any  time  exists  being]  as  to 
the  strictness  of  the  construction  to  be  given  to  it  when  there 
is  any  doubt  as  to  the  meaning."  In  cases  where  the  Act, 
though  in  form  local  or  personal,  is  obtained  for  a  public 
purpose  and  not  for  profit  this  rule  has  little  weight  {y) . 

["Private  Acts,"  says  Blackstone  (2^),  "have  been  often  re- 
sorted, to  as  a  mode  of  assurance  where,  by  the  ingenuity  of 

(s)  (1904)  3  Ch.  443,  «. 

(0  (1888),  22  Q.  B.  D.  318,  702:  (1893),  64  L.  J.  Ch.  293, «.  It  is  not  clear 
that  this  case  is  consistent  with  the  New  Sharlston  case;  see  (1904)  2  Ch.  460. 

(m)  Rayies  v.  Pease  and  Partners,  Ltd.,  (1899)  1  Ch.  567,  Stirling,  J. 

{x)  Duke  of  Devonshire  v.  O'Connor  (1890),  24  Q.  B.  D.  468,  473;  Emyd  v. 
CouUhard,  (1S98)  3  Ch.  358  (C.  A.). 

{y)  Stewart  v.  Thames  Conservancy,  (1908)  1  K.  B,  893,  Bray,  J. 

(a)  2  Comm.  344.     He  is  speaking  of  Estate  Acts. 
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some  and  the  blunders  of  other  practitioners,  an  estate  is  so  ance  oon- 
grievously  entangled  by  a  multitude  of  resulting  trusts,  spring-  ^'"^"^d  as 
ing  uses,  executory  devises,  and  the  like  artificial  contrivances — 
a  confusion  unknown  to  the  simple  conveyances  of  the  common 
law — that  it  is  out  of  the  power  of  either  the  courts  of  law  or 
equity  to  relieve  the  owner.  ...  A  law  thus  made,  though  it  • 
binds  all  parties  to  the  Bill,  is  yet  looked  upon  rather  as  a 
private  conveyance  than  as  the  solemn  Act  of  the  Legislature."] 
In  this  opinion  he  is  supported  by  Lord  Hardwicke  in  Hornby 
V.  Houlditch  (1737),  cited  1  T.  R.  96,  97  (a).  [Such  private 
Acts  are  not,  therefore,  to  be  construed  in  precisely  the  same 
way  as  public  Acts,  but  rather  like  a  conveyance  or  a  contract, 
"according,"  as  Lord  Kenyon  said  in  Townley  v.  Gibson 
(1789),  2  T.  E.  705,  "  to  the  intention  of  the  parties."  There- 
fore, in  order  to  construe  it,  "we  may,"  as  Lord  Wensleydale 
said  in  Rowbotham  v.  Wilson  (1860),  8  H.  L.  C.  347,  363, 
"look  at  the  surrounding  circumstances  at  the  date  of  it,"  just 
as  though  it  were  an  agreement.  So,  if  a  private  Act  contains  a 
proviso  which,  taken  literally,  is  unreasonable,  "words  not 
iQConsistent  with  the  words  used  [in  the  proviso]  may  be  in- 
terpolated to  give  it  a  reasonable  construction."  So  said  Chan- 
nell,  B.,  in  Makin  v.  Watkinson  (1870),  L.  E.  6  Ex.  38,  with 
regard  to  the  construction  of  a  covenant  entered  into  between 
two  contracting  parties;  and  "this  doctrine  of  Makin  v.  Wat- 
kinson," said  Brett,  J.,  in  London  and  South-W estern  Rail. 
Co.  V.  Flower  (1876),  1  C.  P.  D.  77,  85,  "is  as  applicable 
to  the  construction  of  a  [private]  Act  of  Parliament  as  to  that 
of  an  ordinary  contract."  In  accordance  with  this  rule  of  con- 
struction, an  agreement  entered  into  by  the  promoters  of  a 
private  Bill  will  not  be  upset  by  the  private  Act  when  it  comes 
into  force,  although  the  Act  may  contain  some  stipulation 
which  is  contrariant  to  the  agreement.  Thus,  in  Savin  v. 
Hoylake  Rail.  Co.  (1865),  L.  E.  1  Ex.  9,  it  appeared  that 
the  plaintiff  had  agreed  with  the  promoters  of  a  railway  Bill 
to  bear  the  costs  of  obtaining  it,  but  the  Bill,  when  passed, 
was  found  to  contain  the  usual  clauses  directing  the  vedhvaj 
company  to  pay  the  costs  of  obtaining  the  Bill;  consequently, 
the  plaintiff  argued  that  the  Act  upset  the  previous  agreement. 
But  the  Court  held  otherwise.  "A  private  Act  of  Parliament," 
said  Pollock,  C.B.,  "is  in  the  nature  of  an  agreement  between 
the  parties;  why,  then,  may  not  an  agreement  be  made  in  dero- 
gation of  that  private  Act,  provided  the  agreement  be  not  in- 
consistent with  the  public  interest?"  (&)] 

[If  a  private  Act  is  passed  authorising  interference  with  Presumption 
private  property  or  private  rights,  the  rights  of  private  indivi-  ^g^mst  inter- 
duals  may  be  invaded  without  any  notice  having  been  previ-  private  rights 

by  private 
Acts. 

(a)  Of.  Lucy  v.  Lemngton  (1671),  1  Ventr.  175. 
(4)  See  ante,  p.  258  ;  pint,  p.  500. 
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ously  given  to  them  by  the  applicants  to  Parliament,  and  not- 
withstanding that  they  have  no  opportunity  given  them  of 
opposing  the  passing  through  Parliament  of  the  Act  conferring 
these  powers  (c).  "  When  an  Act  of  this  description  [19  &  20 
Vict.c.lxx.]  is  obtained  by  a  company  for  purposes  of  profit,  to 
.  confer  upon  them  rights  and  powers  which  they  would  not  have 
at  common  law,  the  provisions  of  such  a  statute  must  be  some- 
what jealously  scrutinised,  and  I  think  that  they  ought  not  to 
be  held  to  possess  any  right  unless  it  be  given  in  plain  terms 
or  arise  as  a  necessary  inference  from  the  language  used  "  {d). 
But  if  the  language  of  the  private  Act  is  at  all  ambiguous, 
"every  presumption,"  said  Best,  C.J,,  in  Scales  v.  Piclcering 
(1828),  4  Bing.  448,  452,  "is  to  be  made  against  the  company 
and  in  favour  of  private  property,  for  if  such  a  construction 
were  not  adopted.  Acts  would  be  framed  ambiguously  in  order 
to  lull  parties  into  security."  For  "it  is  to  be  observed,"  as 
Tindal,  C.J.,  said  in  Parker  v.  Great  Western  Rail.  Co. 
(1844),  7  Scott  (N.  E.)  835,  870,  "that  the  language  of  these 
Acts  of  Parliament  is  to  be  treated  as  the  language  of  the  pro- 
moters of  them.  They  ask  the  Legislature  to  confer  great 
privileges  upon  them,  and  profess  to  give  the  public  certain 
advantages  in  return.  Therefore  Acts  passed  under  such  cir- 
cumstances should  be  construed  strictly  against  the  parties  ob- 
taining them,  but  liberally  in  favour  of  the  public."  "  If  there 
be  any  reasonable  doubt,"  said  Lord  Cottenham  in  Webb  v. 
Manchester  and  Leeds  Bail.  Co.,  4  My.  &  Cr.  116(e),  "as 
to  the  extent  of  the  powers  [given  to  the  railway  company  ■ 
in  their  private  Act],  they  must  go  elsewhere  and  get  enlarged 
powers,  but  they  will  get  none  from  me  by  way  of  construc- 
tion of  their  Act  of  Parliament."  "A  company,"  said  Lord 
EUenborough  in  Gildart  v.  Gladstone  (1809),  11  East,  675, 
"  in  bargaining  with  the  public,  ought  to  take  care  to  express 
distinctly  what  payments  they  are  to  receive,  and  the  public 
ought  not  to  be  charged  unless  it  is  clear  that  it  was  so  in- 
tended "  In  Stourbridge  Canal  Co.  v.  Wheeley  (1831),  2 
B.  &  Ad.  792,  the  plaintiffs'  canal  had  been  made  under  16 
Geo.  3,  c.  28,  and  an  action  was  brought  to  recover  compensa- 
tion from  the  defendants  for  using  the  plaintiffs'  canal  in  a 
manner  not  strictly  contemplated  in  their  Act.  In  deciding 
against  the  plaintiffs'  claim.  Lord  Tenterden  said  as  follows; 
"  The  canal  having  been  made  under  the  provisions  of  an  Act, 
the  rights  of  the  plaintiffs  are  derived  entirely  from  that  Act. 
This,  like  many  other  cases,  is  a  bargain  between  a  company 
of  adventurers  and  the  public,  the  terms  of  which  are  expressed 

(c)  See  pott,  p.  500. 

{d)  Scottish  Drainage,  fc.  Co.  v.  Campbell  (1889),  14  App.  Cas.  139,  142,  Lord 
Herschell.  Cf.  Lamb  v.  North  London  Rail.  Co.  (1869),  4  Ch.  App.  522,  628, 
SelTTyn,  L.J. 

(«)  Cited  in  Dowling  v.  Fonty pool  Sail.  Co.  (1874),  L.  R.  18  Eq.  714. 
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in  the  statute,  and  the  rule  of  construction  in  all  such  cases  is 
now  fully  established  to  be  this,  that  any  ambiguity  in  the 
terms  of  the  contract  must  operate  against  the  adventurers  and 
in  favour  of  the  public,  and  the  plaintiffs  can  claim  nothing 
that  is  not  clearly  given  them  by  the  Act."]  In  Wear  River 
Commissioners  v.  Adamson  (1877),  2  App.  Cas.  753,  766, 
Jjord  Blackburn  said:  "  The  first  inquiry  for  your  lordships  is, 
are  we  justified  in  putting  a  different  construction  oil  the  words 
of  an  Act  passed  at  the  instance  of  particular  promoters  (or,  as 
it  is  commonly  called,  an  Act  local  and  personal  and  public) 
from  that  which  would  be  put  on  similar  words  in  a  general 
Act?  To  some  extent  I  think  we  are.  If  in  a  local  and 
personal  Act  we  found  words  that  seemed  to  express  an  inten- 
tion to  enact  something  quite  unconnected  with  the  purpose 
of  the  promoters  and  which  the  committee  would  not  (if  it  did 
its  duty)  have  allowed  to  be  introduced  into  such  an  Act,  I 
think  the  judges  would  be  justified  in  putting  almost  any  con- 
struction on  the  words  which  would  prevent  its  having  that 
effect."  [If  in  a  private  Act  clauses  are  introduced  to  preserve 
general  rights,  such  clauses  will  be  construed  so  as  to  protect 
such  rights  as  far  as  possible.  Thus,  in  Clowes  v.  Stajfordshire 
Potteries,  dc.  Co.  (1873),  8  Ch.  App.  125,  it  appeared  that 
a  company  had  been  empowered  by  a  private  Act  to  construct 
waterworks.  The  Act  contained  a  clause  protecting  generally 
aU  rights  which  riparian  owners  possessed  before  the  passing  of 
the  Act,  and  it  was  held  that  such  a  clause  prevented  the  com- 
pany from  fouling  a  stream  from  which  they  were  empowered 
to  take  water.  "  If  a  public  company,"  said  Mellish,  L.  J.,  "or 
any  private  individuals,  obtain  an  Act  of  Parliament  which 
they  say  enables  them  to  take  away  the  common  law  rights  of 
any  person,  they  are  bound  to  show  that  it  does  it  with  sufficient 
clearness."] 

The  same  considerations  apply  to  Acts  purporting  to  impose  Private  Acts 
a  charge  on  private  persons.     "However,  we  are  dealing  now,  oonaideredas 
not  with  a  public,  but  a  private  Act  of  Parliament,  and  I  have  with  the 
always  understood,  with  reference  to  private  Acts  as  contradis-  public." 
tinguished  from  public  Acts  of  Parliament,  that  if  a  charge  is 
imposed  upon  the  person  of  an  individual,  it  must  be  so  imposed 
in  clear  and  express  terms,  and  not  left  to  implication.     My 
lords,  the  original  Act  seems  to  have  been  prepared  with  very 
considerable  care,  and  I  would  say  with  a  due  regard  to  the 
rights  and  interests  of  others.     But,  after  all,  the  language  is 
the  language  of  the  drainage  company.     I  presume  they  had 
no  opponents.    The  Act  presents  the  language  of  the  company, 
and  of  the  company  alone  "  (/). 

[In  Blakemore  v.  Glamorgan  Canal  Co.  (1832),  1  My.  &  K.  Railway  and 
154,  162,  Lord  Eldon  said  as  to  Eailway  and  Canal  Aots:  Canal  Acts. 

(/)  Scottish  Drainage,  S;e.  Co.  v.  Campbell  (1889),  U  App.  Cas.  139,  149,  Lord 
S^tzgerald. 
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"  When  I  look  upon  these  Acts  of  Parliament  I  regard  them  all 
in  the  light  of  contracts  made  by  the  Legislature  on  behalf  of 
every  person  interested  in  anything  to  be  done  under  them  (pf); 
and  I  have  no  hesitation  in  asserting  that,  unless  that  principle 
is  applied  in  construing  statutes  of  this  description,  they  be- 
come instruments  of  greater  oppression  than  anything  in  the 
whole  system  of  administration  under  our  "Constitution.  Such 
Acts  have  now  become  extremely  .numerous,  and  from  their 
number  and  operation  they  so  much  affect  individuals,  that  I 
apprehend  that  those  who  come  for  them  to  Parliament  do  in 
effect  undertake  that  they  shall  do  and  submit  to  whatever  trie 
Legislature  empowers  and  compels  them  to  do;  and  that  they 
shall  do  nothing  else; — that  they  shall  do  and  shall  forbear  all 
that  they  are  required  to  do  and  to  forbear,  as  well  with  reference 
to  the  interests  of  the  public  as  with  reference  to  the  interests 
of  individuals"  {h).  "  To  this  language  of  Lord  Eldon,"  said 
the  Court  in  Yorlc  and  North  Midland  Bail.  Co.  v.  R.  (1852), 
1  E.  &  B.  858,  "  it  is  not  necessary  to  take  the  least  exception," 
if,  that  is,  it  is  understood  as  simply  meaning  that  "  those  who 
come  for  such  Acts  of  Parliament  do,  in  effect,  undertake  that 
they  shall  do  and  submit  to  whatever  the  Legislature  empowers 
and  compels  them  to  do."  In  Lee  v.  Milner  (1837),  2  Y.  &  C. 
(Ex.)  611,  618,  Alderson,  B.,  speaking  of  the  powers  given 
by  private  Acts  said:  "These  Acts  have  been  called  Parlia- 
mentary bargains  made  with  each  of  the  landowners.  Perhaps 
more  correctly  they  ought  to  be  treated  as  conditional  powers 
given  by  Parliament  to  take  the  lands  of  the  different  pro- 
prietors through  whose  estates  the  works  are  to  proceed.  Each 
landholder  has  a  right,  therefore,  to  have  the  powers  strictly 
and  literally  carried  into  effect  as  regards  his  own  land,  and  has 
a  right  also  to  require  that  no  variation  shall  be  made  to  his 
prejudice  in  the  carrying  into  effect  the  bargain  between  the 
undertakers  and  any  one  else."  And  in  B.  v.  YorTc  and  North 
Midland  Bail.  Co.  (1852),  1  E.  &  B.  858,  864,  the  Court  said: 
"It  is  said  that  a  railway  Act  is  a  contract  on  the  part  of  a 
•company  to  make  the  line,  and  that  the  public  are  a  party  to 
that  contract  and  will  be  aggrieved  if  the  contract  may  be  repu- 
diated by  the  company  at  any  time  before  it  is  acted  upon. 
Though  commonly  so  spoken  of,  railway  Acts,  in  our  opinion, 
are  not  contracts,  and  ought  not  to  be  construed  as  such:  they 
are  what  they  profess  to  be,  and  no  more;  they  give  conditional 
powers  which,  if  acted  upon,  carry  Avith  them  duties,  but  which, 
if  not  acted  upon,  are  not  either  in  their  nature  or  by  express 

{g)  Accepted  in  Herron  v.  Bathmina  and  Rathgar  Water  Commissioner's,  (1892) 
A.  C.  498,  501,  Lord  Halsbury,  L.C. 

(A)  This  rule  was  applied  ty  holding  that  powers  given  by  the  Act  of  entering 
on  the  soil  of  another  to  execute  works  must  be  exercised  once  for  all  and  within 
the  time  limited  by  the  Act.  Gf.  Taylor  v.  St.  Selens  Corporatim  (1877), 
-6  Ch.  D.  264,  278,  James,  L.J.  ;  May,  Par).  Pr.  (llthed.)  787. 
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words  imperative  («)  oil   the   companies   to    whom   they    are 
granted."] 

But  Acts  relating  to  the  construction  of  railways,  gasworks, 
waterworks,  or  the  like,  are  not  merely  Parliamentary  bargains 
with  the  private  persons  whose  property  they  affect,  and  the 
differences  between  their  statutory  provisions  and  private  stipu- 
lations have  been  considered  in  a  great  many  cases  (/c) .  In  Davis 
V.  Taf  Vale  Bail.  Co.,  (1895)  A.  C.  542,  the  company  sued 
Davis  in  respect  of  rates  and  tolls  alleged  to  be  due  under 
sect.  23  of  the  Barry  Dock  and  Kailways  Act,  1888,  and  they  si  &•  52  Vict, 
contended  that  the  Act  was  simply  a  contract  between  two  '^'  cl^^cxu- 
railway  companies  regulating  exchange  of  traiEc,  and  did  not 
affect  rates  to  be  paid  by  the  public.  On  this  Lord  Halsbury 
said  (p.  550):  "  It  is  said  that  these  are  private  Acts.  So  they 
are;  they  are  Acts  which  give  great  powers,  and  in  giving  them 
the  Legislature  has  generally  been  careful  to  look  to  the  rights 
of  the  public.  It  would  be  a  very  singular  course  of  legisla- 
tion to  commit  the  interest  of  the  traders  of  the  district  to  be 
dealt  with  by  two  railway  companies,  so  that  if  they  agreed,  the 
trader  should  have  no  remedy.  Conveyance  of  goods  by  a  rail- 
way company  established  by  Act  of  Parliament  is  a  public 
right,  and  the  obvious  meaning  to  my  mind  of  the  whole  of 
these  arrangements  is  that  unless  the  Taff  Vale  Company  carry 
at  the  rates  which  I  have  described  as  the  prescribed  rates,  they 
shall  have  a  competing  line  permitted;  but  this  does  not  in  the 
least  degree  interfere,  to  my  mind,  with  the  remedy  of  the 
trader  himself,  who,  when  he  has  been  overcharged,  should 
refuse  to  pay,  or  recover  back  when  he  has  paid,  an  overcharge 
prohibited  by  the  Act  of  Parliament."  And  Lord  Watson  said 
(p.  552):  "The  provisions  of  a  railway  Act,  even  where  they 
impose  mutual  obligations,  differ  from  private  stipulations  in 
this  essential  respect,  that  they  derive  their  existence  and  force, 
not  from  the  agreement  of  the  parties,  but  from  the  will  of  the 
Legislature;  and  when  provisions  of  that  kind  are  not  limited 
to  the  interests  of  the  parties  mutually  obliged,  but  impose 
upon  both  of  them  an  obligation  in  favour  of  third  parties  who 
are  sufficiently  designated,  I  am  of  opinion  that  the  obligation 
so  imposed  must  operate  as  a  direct  enactment  of  the  Legisla- 
ture in  favour  of  these  parties,  and  cannot  be  regarded  as  a  mere 
stipulation  inter  alios  which  they  may  have  an  interest,  but 
have  no  title,  to  enforce.  These  observations  are  not  meant  to 
apply  to  any  case  where  a  private  contract,  made  between  two 
companies,  is  scheduled,  and  confirmed  by,  the  Act:  because 
in  such  a  case  the  form  of  the  enactment  might  be  held  to  indi- 
cate that  it  is  to  operate  as  a  contract,  but  not  otherwise  "  (J). 

(i)  As  to  when  permissive  Acts  are  obligatory,  see  ante,  p.  272. 
(k)  See  Vorbett  v.  8.  E.  JR.,  (1906)  2  Ch.  280,  286,  Farwell,  J. 
(l)  See  hereon,  Corheit  v.  S.  E.  S.,  (1906)  2  Ch.  12,  20,  Cozens-Hardy,  L.J.  ; 
Joseph  Grosfield  and  Sons  v.  Manchester  Ship  Canal  Co.,  (1905)  A.  C.  421. 
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Private  Act, 
if  regaxded  as 
a  contract 
between  the 
parties,  to  be 
construed, 
like  contracts, 
according  to 
what  is  con- 
tained within 
its  four 


It  seems  correct  to  describe  those  parts  of  an  Act  which  affect 
particular  persons  as  contracts  between  them  and  the  promoters 
of  the  Act,  whether  the  clauses  were  inserted,  as  is  often  the 
case,  by  mutual  agreement,  or  were  forced  upon  the  promoters 
by  the  Legislature  (to)  .  [If  this  view  is  adopted,  we  must 
simply  ascertain  what  is  the  actual  contract,  as  contained  within 
the  four  corners  of  the  Act,  and  we  must  disregard  anything 
that  may  have  been  said  during  the  negotiation  of  the  contract, 
or  while  the  Bill  was  being  discussed  before  a  Parliamentary 
committee  {n).  In  Steele  v.  Midland  Rail.  Co.  (1865),  1  Ch. 
App.  282,  Wood,  V.-C,  said:  "  I  cannot  be  assisted  in  the  con- 
struction of  the  Act  by  knowing  what  took  place  before  ,the 
committee  when  both  parties  were  arguing  face  to  face  until  at 
length  the  committee  came  to  a  conclusion."  Nor  will  plans, 
which  may  have  been  exhibited  (whether  in  pursuance  of  any 
standing  order  of  either  House  of  Parliament  or  not)  with  re- 
gard to  the  work,  in  any  way  bind  the  parties  unless  those  plans 
are'  ultimately  incorporated  into  the  Act  itself.  In  North 
British  Bail.  Co.  v.  Tod  (1846),  12  CI.  &  F.  722  (o),  plans  and 
sections  of  an  intended  railway  had,  in  pursuance  of  standing 
orders  of  the  House  of  Lords,  been  exhibited,  and  it  appeared 
that  according  to  these  plans  the  railway  would  intersect  the 
approach  to  the  respondent's  house  at  a  point  about  500  feet 
from  his  lodge  and  at  a  depth  of  about  15  'feet  belov  the 
surface.  The  respondent,  relying  on  these  representations, 
abstained  from  opposing  the  appellants'  Bill  in  Parliament. 
After  the  Bill  had  received  the  royal  assent  the  appellants  served 
the  respondent  with  a  notice,  by  which  it  appeared  that  they 
intended  to  carry  their  railway  across  his  approach  in  a  totally 
different  manner  from  that  described  in  the  plans  and  sections 
which  they  had  deposited;  consequently,  the  respondent  applied 
to  the  Court  for  an  injunction  to  restrain  them  from  carrying 
out  their  undertaking  in  a  manner  different  from  that  described 
in  their  plans.  The  Court  below  granted  the  injunction  prayed 
for,  but  the  House  of  Lords,  on  appeal,  reversed  this  decisi'on, 
and,  in  delivering  his  judgment.  Lord  Cottenham  said  as 
follows:  "  The  plans  which  are  required  to  be  exhibited  by  the 
Standing  Orders,  except  so  far  as  they  are  made  part  of  the  Act, 
are  entirely  out  of  the  question.  When  we  are  looking  to  what 
the  rights  of  the  parties  are,  we  can  only  look  to  the  Act  of 

(m)  Countess  of  Mothes  v.  KirJccaldt/  Waterworks  Commissioners  (1882),  7  App. 
C«s.  694,  70r,  Lord  Watson  ;  Daiis  v.  Taff  Vale  Sail.  Co.,  (1895)  A.  C.  642,  56i, 
Lord  Watson. 

(«)  Herron  t.  Sathmines  and  Rath  gar  Water  Commissioners,  (1898)  A.  C.  498, 
502,  Halsbury,  L.C. 

(o)  Before  this  decision  the  rule  to  be  applied  was  open  to  some  doubt.  ^  ["I 
found  that  what  had  certainly  been  very  much  the  opinion  of  the  profession  in 
this  country,  namely,  that  the  parties  were  bound  by  the  exhibition  of  such 
plans,  had  met  with  a  very  wholesome  correction  by  the  doctrine  laid  down  by 
Lord  Eldon  in  Seriot's  Sospital  caii  (1844),  2  Dow.  (H.  L.)  301  "  ■  NoHh  British 
Rail.  Co.  V.  Tod  (1846),  12  01.  ic  F.  722,  732,  Lord  Cottenham.] 
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Parliament  by  which  these  rights  are  regulated .  Plans  or  pro- 
ceedings previous  to  the  enactment  can  have  no  effect  upon  the 
enactments  themselves."  And  Lord  Campbell  added:  "What 
is  the  construction  of  the  Act  of  Parliament?  The  Act  of 
Parliament  must  be  considered  as  overruling  and  doing  away 
with  everything  that  has  taken  place  prior  to  the  time  when  the 
Act  of  Parliament  passed,  and  renders  the  representation  or 
proposal  of  the  company,  pending  the  Act  of  Parliament,  of  no 
avail.  Many  cases  have  occurred  in  the  common  law  courts  in 
which  it  has  been  held  that  everything  that  takes  place  before  a 
written  contract  is  signed  by  the  parties  is  entirely  to  be  disre- 
garded in  construing  the  contract  by  which  they  are  bound .  If 
the  respondent  had  been  cautious  ...  he  would  have  had  a 
special  clause  introduced  into  the  Act  to  protect  his  rights .  .  . 
But  he  abstained  from  introducing  any  such  clause,  and  there- 
fore he  must  be  considered  as  having  acceded  to  the  company 
having  all  the  powers  which  the  Act  confers  upon  them,  under 
which  powers  they  are  at  liberty  to  deviate  in  the  manner  pro- 
posed."] But  the  Court  of  interpretation  may  consider  the 
subject-matter  with  which  Parliament  was  dealing,  and  the 
facts  existing  with  respect  to  which  Parliament  was  legisla- 
ting (p). 

Acts  regulating  railway  {q)  and  canal  and  water  and  gas  classification 
companies  contain  provisions  of  several  kinds.  The  main  are —  of  contents  of 

(1)  Those  affecting  the  internal  constitution  of  the  com-  Acts. 

pany. 

(2)  Those  regulating  the  dealings  of  the  company  with 

passengers  or  owners  of  goods  to  be  carried. 

(3)  Those  affecting  the  Crown  or  local  authorities. 

(4)  Those  empowering  the  acquisition  of  lands. 

Every  private  Act  passed  for  the  purpose  of  carrying  out  General 
some  general  scheme  (as,  for  instance,  the  making  of  a  railway  scheme  of 
or  the  supplying  of  a  certain  district  with  water  or  gas)  must  \^^  controUcl 
contain  general  clauses,  by  which  the  general  scheme  is  regu-  by  clauses  in 
lated,  such  coming  under  heads  (1),  (2),  and  (3).     "Many  of  "^|:^^^^°*^*'' 
the  provisions  of  Acts  of  Parliament  constituting  companies,"  |artic^ar  ; 
said  Bramwell,  L.J.,  in  Att.-Gen.  v.  Great  Eastern  Rail,  individuals. 
Co.  (1878),  11  Ch.  D.  501,  "are  not  provisions  as  between 
the  companies  and  the  public,  but  agreements  among  the  share- 
holders inter  se,  which  constitute  their  agreement  of  _  partner- 
ship, their  instrument  of  settlement."    As  to  heads  (2),  (3),  the 
Act  is  substantially  public  and  general.     "  Where  an  express 
statutory  right  is  given  to  make  and  maintain  a  thing  neces- 
sarily requiring  support,  the  statute,  in  the  absence  of  a  context 

(p)  Herron  v.  Sathminea  and  Rathgar  Water  Omnmissioners,  (1892)  A.  C.  498, 
602. 

(?)  "  A  railway  company  is  an  artificial  person  incorporated  by  statute,  and 
the  limits  of  it's  powers  are  prescribed  either  expressly  or  by  implication  by 
statute":  Corbettv.  S.  E.  S.,  (1906)  2  Oh.  12,  20,  Cozens- Hardy,  L.J. 

C.  K  K 
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implying  the  contrary,  must  be  taken  to  mean  that  the  right  to 
the  necessary  support  of  the  thing  constructed  shall  accompany 
the  right  to  make  and  maintain  it.  More  especially  would  this 
seem  reasonable  when  the  thing  to  be  constructed  is  one  of 
public  advantage  and  utility,  in  which  the  public  are  to  have 
rights.  The  maxim  of  good  sense  and  law  so  stated  becomes 
applicable  with  more  or  less  stringency,  according  to  the  scope 
of  the  Act  of  Parliament.  On  the  other  hand,  the  Jliegislature 
cannot  fairly  be  supposed  to  intend,  in  the  absence  of  .clear 
words  showing  such  intention,  that  one  man's  property  should 
be  confiscated  for  the  benefit  of  others  or  of  the  public  without 
any  compensation  being  provided  for  him  in  respect  of  what  is 
taken  compulsorily  from  him"  (r). 

The  clauses  under  head  (4)  do  not  affect  the  public  at  large, 
but  only  the  owners  of  lands  through  or  near  which  the  works 
of  the  company  are  carried.  [They  are  sub-divided  into  two 
kinds  of  clauses — namely,  those  which  are  in  the  nature  of 
private  bargains  with  certain  particular  individuals,  which  we 
may  call  particular  clauses;  and  those  by  which  the  object  to  be 
effected  is  regulated,  which  may  be  termed  general  clauses. 
In  construing  private  Acts  the  particular  clauses  ought  not 
to  have  any  effect  upon  the  construction  of  the  general  clauses 
under  any  of  the  heads  indicated.  This  rule  of  construction 
was  enunciated  by  Lord  Cairns  in  East  London  Rail.  Co.  v. 
Whitchurch  (1875),  L.  E.  7  H.  L.  81,  89,  and  was  adopted  by 
the  House  of  Lords.  "These  clauses,"  said  he,  "are  in  the 
nature  of  private  arrangements,  put  into  the  Act  at  the  instance 
of  particular  parties,  who  either  act  with  greater  caution  than 
other  parties,  or  act  with  a  desire  to  make  a  better  bargain  for 
themselves  than  other  parties  have  made.  They  are  not  put  in 
by  the  Legislature  as  part  of  a  general  scheme  of  legislation 
which  it  desires  to  express,  but  they  are  in  the  nature  of  particu- 
lar contracts,  and  ought  not  to  have  any  effect  upon  the  con- 
struction of  a  general  clause  "  (s). 

In  Mersey  Docks  and  Harbour  Board  v.  Henderson  (1888), 
13  App.  Cas.  595,  the  portions  of  a  private  Act  relating  to 
tonnage  dues  upon  export  and  import  were  construed  by  refer- 
ence to  the  Customs  Acts  in  force  at  the  time  when  the  private 
Act  was  passed,  inasmuch  as  they  create  the  machinery  and 
regulate  the  trade  and  commerce  of  the  country  in  respect  of 
export  and  import,  and  are  therefore  those  from  which  the 
Legislature  would  naturally  adopt  the  phraseology  when  impos- 
ing dock  rates  in  respect  of  trade  in  goods  to  and  from  a  port. 

It  is  a  common  practice  to  schedule  to  private  or  special  Acts 

agreements  made  between  the  undertakers  and  other  persons, 

private  Act.  ^-^d  to  declare  such  agreements  valid  and  binding  between  the 


Reference  to 
Acta  in  pari 
materid. 


Effect  of 
schedulmg 
agreements  to 
a      ' 


()■)  L.  K.  W.  R.  V.  Evans,  (1893)  1  Ch.  t6,  28,  Bowen,  L.J.  ;    and  Davis  v. 
Taf  Vale  Rail.  Co.,  ante,  p.  495. 

(.«)  As  to  effect  of  such  clauses,  see  ante,  pp.  493,  494. 
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parties  thereto  (t).  The  effect  of  so  doing  seems  to  be  to  make 
the  agreements  part  of  the  statute,  and  usually  (m)  to  exclude 
the  possibility  of  contending  that  they  are  ultra  vires  as  being 
beyond  the  powers  of  the  contracting  parties,  or  void  as  con- 
taining stipulations  which  would  be  illegal  or  void  but  for  the 
.statute  (x) :  for  the  agreements  by  incorporation  into  the  statute 
■cease  to  be  voluntary  contracts,  and  acquire  statutory  effect. 
And  in  Sevenoaks  Rail.  Co.  v.  L.  C.  d  D.  R.  (1879),  11 
Ch.  D.  625,  Jessel,  M.R.,  held  that  by  an  agreement  so  con- 
firmed Parliament  had  ample  power  to  create  rights  unknown 
to  the  ordinary  law  and  incapable  of  creation  by  an  ordinary 
•contract  {y) .  In  such  cases  the  ordinary  canons  of  construc- 
tion of  contracts  must  be  subordinate  to  those  applying 
to  the  construction  of  statutes.  But  where  the  statute  simply 
-authorises  or  requires  the  making  of  the  agreement  in  futuro, 
the  above-stated  considerations  do  not  apply  to  its  construction 
when  made  (z) . 

(<)  S.g.,  Manchester  Ship  Canal  Co.  v.  Manchester  Sacecourse  Co.,  (1901)  2  Oh. 
■37  (C.  A.). 

(«)  But  see  Corbeit  v.  -S.  E.  S.,  (1906)  2  Ch.  12  (0.  A.). 

(x)  See  Oaledoman  Rail.  Co.  v.  Greenock  and  Wemyss  'Bay  Sail.  Co.  (1874), 
L.  R.  2  H.  L.  (So.)  347 ;  H.  v.  Midland  Bail.  Co.  (1887),  19  Q.  B.  D.  640,  660, 
Wffl8,  J. 

(y)  E.g.,  as  offending  against  the  rule  against  perpetnities  :  Manchester  Ship 
Canal  Co.  v.  Manchester  Sacecourse  Co.,  (1900)  2  Ch.  362,  Farwell,  J. ;  (1901) 
Ji  Ch.  37,  50,  Williams,  L.J. 

(«)  ff.  fr.  S.  V.  Waterford  and  Limerick  Rail.  Co.  (1881),  17  Ch.  D.  493  (C.  A.). 
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Private  Acts 
do  not  bind 
strangers. 


1.  ["  It  is  said  in  the  books,"  said  Wigram,  V.-C,  in  Dawson 
V.  Faver  (1844),  5  Hare,  415,  434,  "  that  public  Acts  bind  all 
the  Queen's  subjects.  But  of  private  Acts  of  Parliament  it  is 
said  that  they  do  not  bind  strangers,  unless  by  express  words  or 
necessary  implication  the  intention  of  the  Legislature  to  affect 
the  rights  of  strangers  is  apparent  in  the  Act."  "  If  in  a  local 
and  personal  Act,"  said  Lord  Blackburn  in  Wear  River  Com- 
missioners V.  Adamson  (1877),  2  App.  Gas.  743,  766  (a),  "we 
found  words  that  seemed  to  express  an  intention  to  enact  some- 
thing quite  unconnected  with  the  purpose  of  the  promoters,  and 
which  the  committee  would  not,  if  it  did  its  duty,  have  allowed 
to  be  introduced  into  such  an  Act,  I  think  the  judges  would  be- 
justified  in  putting  almost  any  construction  on  the  words  that 
would  prevent  its  having  that  effect."  And  "  the  Courts  will  take- 
every  means  of  defeating  an  attempt  by  a  private  Act  to  affect 
either  the  rights  of  the  Crown  or  of  other  persons  who  have 
not  been  brought  in  "(&).  InLncyv.  Levington  (1671),  1  Ventr., 

(a)  In  that  case,  at  p.  705,  Lord  Blackburn  gives  an  account  of  the  systema- 
tisitig  of  clauses  in  Bills  of  this  kind  by  the  action  of  the  authorities  of  both 
Houses  of  Parliament. 

(J)  Great  Northern,  Piccadilly  and  Brompton  Mail.  Co.  v.  Att.-Gen.,  (1909)  A.  C. 
1,  6,  Lord  Loreburn,  L.C.  He  also  said :  "I  desire  to  say  for  myself  that  I  am 
not  satisfied  in  regard  to  these  private  Acts  of  Parliament,  that  there  are 
sufBcient  means  either  for  securing  accurate  drafting,  or  for  safeguarding  the 
rights  of  persons  other  than  those  who  are  concerned  in  the  private  legislation." 
See  also  his  observations  in  Postmaster-General  \.  National  Telephone  Co.,  (1909) 
A.  C.  269,  272. 
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175,  it  was  said  that  "  every  man  is  so  far  a  party  to  a  private 
Act  as  not  to  gainsay  it,  but  not  so  as  to  give  up  his  in- 
terest. 'Tis  the  great  question  in  Barrington's  case  (1611), 
S  Co.  Eep.  136.  The  matter  of  the  Act  there  directs  it  to 
be  between  the  foresters  and  the  proprietors  of  the  soil,  and 
therefore  it  shall  not  extend  to  the  commoners  to  take  away 
their  common.  Suppose  an  Act  says,  Whereas  there  is  a  con- 
troversy concerning  land  between  A.  and  B.  it  is  enacted  that 
A.  shall  enjoy  it:  this  does  not  bind  others,  though  there  be  no 
saving  clause,  because  it  was  only  intended  to  end  the  difference 
between  these  two."] 

[A  private  Act  binds  all  parties  named  in  it,  whether  or  not  Private  Act 
they  concurred  in  obtaining  it.  This  was  much  discussed  in  the  ^}^^  *^  P^r- 
case  of  Earl  of  Shrewsbury  v.  Scott  (1859),  6  C.  B.  (N.  S.)  1.  -nit? 
In  1719  a  private  Act  (6  Geo.  1,  c.  29)  was  obtained  to  settle 
the  Shrewsbury  estates,  and  by  sect.  8  of  that  Act  it  was  enacted 
that  the  estates  should  always  follow  the  title  and  should  be 
inalienable;  but  the  section  contained  a  proviso  that,  if  the  first 
or  any  other  son  of  the  then  Earl,  or  any  the  heirs  male  of  any 
such  son,  should  abjure  the  Catholic  religion  and  become  a 
Protestant,  his  disability  to  alienate  should  cease.  In  1856  the 
then  Earl,  being  tenant  in  tail,  alienated  the  estates,  and  one  of 
the  grounds  relied  upon  by  the  alienee  was  that  the  jarivate  Act 
of  1719  was  not  binding  upon  any  tenant  in  tail,  the  tenant  in 
tail  in  1719  not  having  been  a  party  to  the  Act.  As  to 
this  argument,  Cockburn,  C.J.,  said:  "  We  have  been  re- 
minded that  a  private  Act  of  Parliament  has  been  said 
upon  high  authority  to  be  little  more,  if  anything,  than  a 
private  conveyance  between  those  who  are  parties  to  it,  and  to  a 
certain  extent  I  agree  in  that  proposition.  Eecitals  in  a  private 
Act  could  never  bind  persons  who  were  not  parties  to  the 
Act  (c) .  Provisions,  however  general  in  their  terms,  could 
not  be  held  to  affect  the  rights  of  parties  who  were  not  before 
Parliament,  and  whose  rights  were  never  intended  to  be  affected . 
Thus,  if  a  tenant  for  life  should  obtain  power  to  convey  an 
estat«>  in  fee,  no  Court  would  hold  that  it  could  have  been  the 
intention  of  the  Legislature  to  bind  a  remainderman  who  was 
not  a  party  to  the  Act  or  named  in  it.  But  if  an  Act  in  positive 
and  express  terms  professes  to  affect,  and  does  affect,  the  rights 
of  parties  named  in  it,  it  is  quite  impossible,  as  it  seems  to  me, 
to  maintain  that  a  Court  of  law  is  not  bound  to  give  effect  to 
the  provisions  of  such  an  Act,  although  such  parties  may  not 
have  concurred  in  passing  it."] 

[A  private  Act  binds  all  parties  named  in  it,  whether  they  whether  or 
have  had  notice  of  its  introduction  into  Parliament  or  not.  In  not  they  had 
Edinburgh,  dc.  Rail.  Co.  v.  Wauchope  (1842),  8  CI.  &F.710,  "nteoduction 

into  Parlia- 
ment. 
(c)  Cf.  Sedgwick,  Statutory  Law  (2nd  ed.),  27,  as  to  the  law  of  the  United 
States.     As  to  recitals  in  a  public  Act,  see  ante,  pp.  43 — 46. 
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Private  Act 
also  binds  all 
persons  deal- 
ing' with  a 
company 
created  by  it. 


the  Lord  Ordinary  had  appended  to  his  interlocutor  a  note  to= 
the  effect  "that  he  is  by  no  means  satisfied  that  due  Parlia- 
mentary notice  was  given  to  the  pursuer  previous  to  the  intro- 
duction of  the  private  Act  for  regulating  the  Edinburgh  Rail- 
way Company  .  .  .  and  that  he  should  strongly  be  inclined 
to  hold  that  rights  previously  established  could  not  be  taken 
away  by  a  private  Act,  of  which  due  notice  was  not  given  to- 
the  party  meant  to  be  injured."  As  to  this  Lord  Cottenham 
said  (p.  720):  "  It  appears  that  in  the  Court  below  an  impres- 
sion existed  that  an  Act  of  Parliament  might  or  might  not  be 
binding  on  parties  according  as  there  might  or  might  not  be 
proof  that  the  individual  to  be  affected  by  it  had  had  notice 
of  the  Act  while  in  progress  through  the  two  Houses  [that 
the  Standing  Orders  for  the  protection  of  private  rights  not 
having  been  complied  with,  the  authority  of  the  Act  of  Parlia- 
ment itself  would  be  affected  {d) .]  There  is  no  foundation  for' 
such  an  idea,  but  such  an  impression  appears  to  have  existed 
in  Scotland,  and  I  express  my  clear  opinion  upon  it,  that  no 
such  erroneous  idea  may  exist  in  future."  And  Lord  Campbell 
added  (p.  723):  "The  Lord  Ordinary  seems  to  have  been  of 
opinion  that  if  this  Act  professed  to  take  away  Mr.  Wauchope's 
rights,  it  would  have  had  that  effect  only  if  due  notice  had 
been  given  him  of  the  introduction  of  the  Bill  into  the  House 
of  Commons,  but  that  notice  not  having  been  given  to  him,  it 
could  not  have  such  effect,  but  became  wholly  inoperative.  I 
cannot  but  express  my  surprise  that  such  a  notion  should  ever 
have  prevailed.  There  is  no  foundation  whatever  for  it.  All 
that  a  Court  of  Justice  can  do  is  to  look  to  the  Parliamentary 
Eoll.  If  from  that  it  should  appear  that  a  Bill  had  passed 
both  Houses  and  received  the  royal  assent,  no  Court  of  justice 
can  inquire  into  the  mode  in  which  it  was  introduced  into  Par- 
liament, or  into  what  was  done  previous  to  its  introduction,  or 
what  passed  in  Parliament  during  its  progress  in  its  various 
stages  through  both  Houses."] 

2.  "If  need  was,"  said  Erie,  C.J.,  in  CaJiill  v.  London  dr 
N.  W.  Bail.  Co.  (1861),  10  C.  B.  (N.  S.)  154, 172,  "  I  should 
be  prepared  to  hold  that,  where  a  company  is  created  by  Act  of 
Parliament,  having  privileges  and  rights  granted  to  them,  and 
liabilities  and  duties  imposed  upon  them,  in  respect  of  their 
incorporation,  parties  dealing  with  them  must  be  taken  to  be 
cognisant  of  the  provisions  of  the  Act  of  Parliament  granting 
those  privileges  and  rights  and  imposing  those  duties  and  lia- 
bilities, although  it  be  a  private  Act"  (e).     This  dictum  of 


{d)  L.  v.,  p.  720,  Lord  Brougham, 

(«)  It  equally  binds  the  company  in  dealing  with  such  persons :  Davis  v.  Taff 
Vale  Bail.  Co.,  (1895)  A.  C.  542,  548,  Lord  Halsbury.  Most  of  such  Acts 
contain  a  clau.se  requiring  the  undertakers  to  keep  a  copy  at  their  office  for 
inspection  on  demand. 
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Erie,   C.J.,  which    was    acquiesced    in    by  Willes,    J.,  and 
Byles,  J.,  is  now  well  established  as  a  statement  of  the  law. 

3.  A  provisional  order  confirmed  by  Parliament  authorising  inconsistency 
an  electric  undertaking  came  into  operation  on  June  27,  1892.  between  two 
It  gave  power  to  a  municipal  corporation  to  purchase  the  under-  ^"^*  ^ 
taking  compulsorily,  on  terms  of  using  or  transferring  to  the 
undertakers  such  an  amount  of  corporation  stock  as  would  "  pro- 
duce by  the  interest  thereon  an  annuity  of  5  per  cent."  on 
capital  properly  expended.  Another  provisional  order  coming 
into  operation  on  June  28,  1892,  took  away  a  power  possessed 
but  not  exercised  by  the  corporation  to  issue  irredeemable  stock. 
The  statutes  which  confirmed  the  two  orders  received  the  royal 
assent  on  June  27,  1892.  North,  J.,  having  determined  as 
above  the  commencement  of  the  two  orders,  held  that  the  fact 
that  the  two  Acts  passed  on  one  day  did  not  absolutely  constrain 
him  to  hold  that  they  must  be  read  as  consistent.  And  upon 
the  express  terms  of  the  two  orders  he  held  that  the  order  which 
came  latest  into  force  took  away  the  power  to  issue  irredeemable 
stock  recognised  in  the  earlier  order,  and  consequently  had  the 
effect  of  putting  in  abeyance  the  powers  of  purchase  given  by 
the  earlier  order  (/). 

•4.  In  the  absence  of  any  indication  of  intention  on  the  part  Repeal  of 
of  the  Legislature,  local  Acts  are  not  repealed  by  public  special  by- 
general  Acts  (^) .  general  Act. 

''  There  is  another  rule  which  has  been  laid  down,  wliich 
is  a  good  rule  if  it  is  properly  applied,  namely,  that  where  there 
has  been  a  particular  rule  established  by  custom  or  by  statute, 
where  there  is  some  particular  law  standing,  and  a  subsequent 
enactment  has  general  words  which  would  repeal  the  particular 
law  or  particular  custom  if  they  were  taken  in  all  their  general- 
ity, yet  nevertheless  the  first  particular  law  is  not  to  be  repealed 
unless  there  is  a  sufiicient  indication  of  intention  to  repeal  it.  It 
is  not  to  be  repealed  by  mere  general  words;  the  two  may  stand 
together,  the  first,  the  particular  law,  standing  as  an  exceptional 
proviso  upon  the  general  law.  And  I  think,  on  consideration, 
and  after  looking  into  the  cases  which  have  been  referred  to, 
that  although  the  doctrine  itself  is  sound,  it  was  misapplied  in 
this  case"  (A).  Lord  Blackburn  also  went  on  to  point  put 
that  in  all  the  cases  cited  there  was  a  statute  in  favour  of  a 
particular  class  of  persons  or  property. 

■'It  is  well  settled  that  where  the  promoters  of  a  public 

(/)  Mayor,  %c.  of  Sheffield  v.  Sheffield  Electric  Light  Co.,  (1898)  1  Ch.  203. 

{g)  Fitzgerald  v.  Champneys  (1861),  30  L.  J.  Ch.  777  ;  vide  ante,  pp.  337  et  seq. 
The  rale  applicable  in  such  casps  i.s  well  stated  in  a  Canadian  case,  Ontario,  ^c. 
Sail.  Co.  V.  Canadian  Pacific  Rail.  Co.  (1887),  H  Ont.  Rep.  432,  by  Ferguson,  J. ; 
Tiz.,  that  where  there  are  provisions  in  a  special  Act  and  a,  general  Act  on  the 
same  subject  which  are  inconsistent,  if  the  Hpecial  Act  gives  a  complete  rule  oti 
the  subject,  the  expression  of  the  rule  acts  as  an  exception  of  the  subject-matter 
of  the  rule  from  the  general  Act. 

(A)  Garnett  v.  Bradley  (1878)/  3  App.  Cas.  967,  Lord  Blackburn. 
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undertaking  have  authority  from  Parliament  to  interfere  with 
private  property  on  certain  terms,  any  person  whose  property  is 
interfered  with  by  virtue  of  the  authority  has  a  right  to  re- 
quire that  the  promoters  shall  comply  with  the  letter  of  the 
enactment  so  far  as  it  makes  provision  on  his  behalf,  and  it  is 
for  the  promoters  to  say  that  they  have  given  him  all  that  he 
can  want,  or  something  just  as  good  as  that  which  the  Act 
required  them  to  give,  or  even  something  still  better,  if  he  only 
knew  his  own  interest.  It  is  enough  for  him  to  show  that  the 
thing  which  is  offered  is  not  the  thing  which  the  Act  said  he 
was  to  have .  It  is  too  late  to  call  for  a  new  deal  at  that  stage 
of  the  game,  nor  is  it,  I  think,  within  the  province  of  any 
tribunal  to  remodel  arrangements  sanctioned  by  Parliament,  or 
to  release  conditions  which  the  Legislature  has  thought  fit  to 
impose"  (i). 
Repeal  of  [There  is  no  positive  rule  (Jc)  which  prevents  a  public  general 

^rivate  i^ot  '^"^  from  being  repealed,  either  expressly  or  by  implication,  by 
a  private  or  local  and  personal  Act;  but,  as  Malins,  V.-C,  said 
in  Perring  v.  Trail  (1874),  L.  R.  18  Eq.  88,  91,  "a  Court 
ought  never  to  presume  an  intention  to  modify  or  repeal  a 
public  Act  by  a  private  one,"  for  private  Acts  "  demand  pecu- 
liar vigilance,  lest  public  laws  be  lightly  set  aside  for  the 
benefit  of  particular  persons  or  places"  (Z).] 

In  City  and  South  London  Rail.  Co.  v.  London  County 
Council,  (1891)  2  Q.  B.  513,  it  was  held  that  the  Act  regu- 
lating the  undertaking  of  the  company  exempted  them  from 
the  Metropolitan  Building  Acts(m).  In  UcJc field  V.  D.  C. 
V.  Croivborough  District  Water  Co.,  (1899)  2  Q.  B.  664,  it 
was  held  that  the  special  Act  of  the  Water  Company  passed  in 
1897  did  not  exempt  their  undertaking  from  the  building 
38  &  39  Vict,  clauses  of  the  Public  Health  Act,  1875,  on  the  ground  that  the 
""■  *■''"  special  Act  could  not  be  regarded  as  inconsistent  with  the 

general  Act  (n).  In  Surrey  Commercial  DocTc  Co.  y.  Mayor, 
do.  of  Bermondsey,  (1904)  1  K.  B.  474,  it  was  held  that  the 
powers  of  interference  and  control  over  buildings  given  by 
18  &^i9  Vict.  gect.  76  of  the  Metropolis  Management  Act,  1855,  were  incon- 
sistent with  the  powers  conferred  upon  a  docls:  company  by  their 

(j)  Uerron  \.  Eathmines  and  Raihgar  Water  Commissioners,  (1892)  A.  Q.  498, 
523,  Lord  Maonaghten. 

.  ■  {k)  In  May,  Pari.  Pract.  (11th  ed.)  683,  it  is  stated  that  7  &  8  Geo.  i,  c.  31, 
was  amended  by  2  &  3  Will,  i,  o.  Ixxxviii.  (local  and  personal),  and  that  in  1864 
the  City  of  London  Tithes  Act  repealed  a  public  Act  of  Henry  VIII.  Cf.  Coates 
v.  It.i  (1900)  A.  C.  217. 

{I}'  SeeTVtay,  Pari.  Pract.  (11th  ed.)  683. 
.    (»re)   Of.  London  and  Blackwiill  Bail.  Co.  v.  Limehouse  Board  of  Works  (1857),  26 
L.  J.  Ch.  164;  London  Cmnty  Councils.  London  School  Board,  (1892)  2  Q.  B.  606. 

(«)  See  also  London  County  Council  v.  Wandsworth,  and  Pulney  Gas  Co.  (1900), 
82  L.  T.  562 ;  Hormey  XT.  JD.  C.  v.  Smith,  (1897)  1  Ch.  843  ;  Seston  and  Isleworth 
U.  D.  C.  V.  Grout,  (1897)  2  Ch.  306 ;  Ashton-under-Lyne  Corporation  v.  Ptigh, 
(1898)  1  Q.  B.  45,  49;  Lodge  y.  Mayor,  S;c.  of  Hiiddersfield,  (1898)  1  Q.  B.  847, 
and  ante,  p.  315. 
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special  Acts  of  1864  and  1894,  and  that  to  the  extent  of  the 
inconsistency  the  special  Acts  overrode  the  general  Act  (o) . 
It  is  more  accurate  to  describe  the  effect  of  a  private  on  a 
.public  Act  by  saying  that  the  former  creates  an  exception  or 
exemption  than  by  saying  that  it  effects  a  repeal. 

A  local  and  personal  Act  does  not  repeal  public  Acts  relating  Effect  of 
to  taxation.  The  Mersey  Docks  and  Harbour  Act,  1858,  s.  284,  local  Act  on 
provides  for  the  application  of  moneys  collected,  levied,  bor-  t^x^gAct. 
rowed,  and  raised  or  received  under  the  Act,  and  concludes: 
"  Except  as  aforesaid,  such  moneys  shall  not  be  applied  by 
the  Board  for  any  other  purpose  whatsoever."  Sect.  285  pro- 
vides for  liability  to  local  and  parochial  rates,  but  the  Act  is 
silent  as  to  imperial  taxation.  It  was  thereupon  contended  in 
Mersey  Docks  v.  Lucas  (1883),  8  App.  Gas.  891,  that  the 
Mersey  Docks  and  Harbour  Board  were  exempted  from  lia- 
bility to  income  tax  beyond  the  sum  paid  as  interest  on  the  debt 
incurred  for  the  acquisition  and  working  of  their  property. 
Lord  Selborne  said(p):  "In  advising  the  House  in  Mersey 
Docks  v.  Cameron  (q)  and  [in]  Jones  v.  Mersey  Docks  (r),  my 
noble  and  learned  friend  [Lord  Blackburn],  who  then  delivered 
the  opinion  of  the  judges,  which  was  adopted  by  the  House  in 
a  case  where  there  was  no  such  special  clause  [as  sect.  285],  said: 
'  There  are  no  negative  words  prohibiting  the  application  of  the 
rates  to  payment  of  the  poor  rates,  and  we  think,  in  conformity 
with  the  decision  in  Tyne  Commissioners  v.  Chirton  (s),  that 
enactments  directing  that  the  revenue  shall  be  applied  to  certain 
purposes  and  no  other  are  directory  only,  and  mean  that,  after 
all  charges  imposed  by  law  on  the  revenue  have  been  discharged, 
the  surplus  or  free  reven\ie,  which  otherwise  might  have  been 
disposed  of  at  the  pleasure  of  the  recipients,  shall  be  applied  to 
these  [the  specified]  purposes.' "  After  expressing  full  con- 
currence with  the  opinion  quoted,  Lord  Selborne  added  (p. 
902)-  "  Even  independently  of  the  sound  general  doctrine  laid 
down  in  the  passage  which  I  have  read  ...  it  seems  to  me 
that  the  view  expressed  in  the  Court  of  Appeal  (t)  is  perfectly 
right,  and  that  it  would  be  a  very  strange  thing  indeed,  and 
wholly  inconsistent  with  the  principles,  which  are  well  estab- 
lished, as  to  the  construction  of  Acts  of  Parliament,  and  I  may 
say  more  especially  of  local  and  personal -Acts  of  this  nature, 
if  duties  given  to  the  Crown,  taxes  imposed  by  the  authority  of 
the  Legislature  by  public  Acts 'for  public  purposes,  were  held 
to  be  taken  away  by  general  Acts  of  this  kind  in  a  local  and 

(o)  For  instarices  of  a  special  Act  being  cut  down  by  a  general  Act,  see 
Charing  Cross,  fc.  Electric  Corporation  v.  Woodihorpe  (1903),  88  L.  T.  772; 
.Whitechapel  District  Board  of  Worjcs  v.  Crow  (1901),  84  L.  T.  595. 

(p)  L.  c.  901. 

(?)  (1865),  11  H.  L.  C.  443,  480. 

(V)  Ibid. 

(»)   (1859),  1  E.  &  E.  516. 

{t)  Not  reported. 
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personal  Act,  and  an  Act  in  which  the  Crown  is  nowhere  men- 
tioned so  as  to  be  bound  by  it.  The  addition  of  an  express 
saving  clause  as  to  parochial  and  local  rates  cannot,  in  mj 
opinion,  prevent  the  application  to  public  taxes  of  the  prin-  ■ 
ciples  which,  upon  the  enacting  words,  would  otherwise  have 
been  applicable."  The  same  learned  lord  pointed  out  another 
difficulty,  viz.,  that  income  tax  is  imposed  in  one  sense  in  each 
year  by  the  Continuance  Acts,  or  the  Acts  varying  the  rate 
5  &^6  Vict.  from  time  to  time,  and  in  another  sense  by  the  Income  ,TaX 
Act,  1842,  which  is  referred  to  and  incorporated  in  subsequent 
Acts;  so  that  the  tax  may  be  said  to  be  imposed  subsequently 
to  any  given  local  Act  under  which  exemption  is  claimed  (m)  . 

On  the  same  principle,  an  exemption  from  local  taxation 
given  by  a  public  Act  will  not  readily  be  held  to  have  been 
taken  away  by  a  subsequent  local  Act.  In  Mayor,  dc.  of 
London  v.  Netherlands  Steamboat  Co.,  (1906)  A.  C.  262, 
it  was  held  that  sects.  169,  187  of  a  local  Act,  the  City  of 
London  Sewers  Act,  1848  (11  &  12  Vict.  e.  clxiii.),  did  not 
repeal  an  exemption  from  rates  given  by  two  public  statutes 
of  1812  and  1832,  authorising  the  erection  of  a  new  custom 
house  and  the  sale  of  the  site  of  the  old  custom  house  {x) . 
Repeal  of  ["  It  is  a  rule  of  law,"  Turner,  L.J.,  is  reported  to  have  said 

bypri^de*      ^^  Birkenhead,  Trustees  v.  Laird  (1854),  23  L.  J.  Ch.  457, 
Act.  "  that  one  private  Act  of  Parliament  cannot  repeal  another, 

except  by  express  enactment  .  .  .  that  is  to  say,  the  rule  of 
law  as  to  the  construction  of  such  Acts  is  not  to  do  anything 
which  would  be  in  effect  a  repeal  of  any  clause,  unless  in  the 
subsequent  Act  some  words  are  inserted  which  would  operate 
as  an  express  repeal  of  the  former  {y) ....  That  appears  to 
be  the  rule  as  laid  down  by  the  learned  Judge  Jenkins  in  his 
work  called  '  Eight  Centuries  of  Reports,'  where,  in  the  Fifth 
Century,  Case  11,  he  lays  it  down  that  'a  special  statute  does 
not  derogate  from  a  special  statute  without  express  words  of 
abrogation.'  "]  It  is  doubtful  whether  this  dictum  would  now 
be  accepted.  The  rule  is  certainly  not  a  rule"  of  \&\\,  but  at 
most  a  canon  of  construction;  and  it  is  submitted  that  one 
private  Act  is  repealed  by  another  by  necessary  implication  if 
the  two  are  completely  inconsistent.  And  this  view  seems  to 
have  been  accepted  by  North,  J.,  in  Mayor,  dc.  of  Sheffield  v. 
Sheffield  Electric  Light  Co.  (z). 

(«)  Of.  Income  Tax  Commissimers  v.  Pemsel,  (1891)  A.  C.  532,  591,  Lord 
Macuaghteu.  In  Alt. -Gen.  v.  Midland  Rail.  Co.,  (190'2)  A.  C.  171,  an  unsuccess- 
ful attempt  was  made  to  show  ihat  stock  created  under  a  special  Act  did  not 
fall  within  the  Stamp  Act,  1891.  Se?  also  Stcuart  v.  Thames  Conservancy,  (1908) 
1  K.  B.  893. 

[x)  See  per  Lord  Halabury,  (1906)  A.  C.  268.  In  theoaseof  two  local  Acts  the 
rule  seems  to  be  different.  See  Sion  Gollegeease,  (1901)  1  K.  B.  617,  and  the  oases 
there  cited,  and  Jonas  v.  SI.  Dunstan's  Churclm-ardens  (1906),  23  T.  L.  E,.  13. 

M  This  dictum  of  Turner,  L.J.,  is  not  contained  in  the  report  of  the  case  in 
4  De  G.  M.  &  G.  742. 

(«)  Ante,  p.  503,  and  see  Maxwell  on  Statutes  (3rd  ed.),  254. 
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[5.  It  is  said  by  Blackstone  (a)  that  a  private  Act,  "when  It  is  said  that 
obtained  upon  fraudulent  suggestions,  hath  been  relieved  a  private  Act 
against."  This  proposition  is  adopted  by  Cruise  (6),  "who,  'bow-  lie^dagaiiist, 
ever,  points  out  (c)  that  formerly  any  Act  of  Parliament,  if  obtained 
private  as  well  as  public,  "was  considered  as  an  assurance  of  ^y^'^a-'id. 
so  high  a  nature  that,  although  it  was  obtained  by  fraud,  yet 
it  could  not  be  relieved  against  by  any  of  the  Courts  of  law  or 
equity,  but  only  by  the  power  that  made  it,  that  is,  by  Parlia- 
ment." In  support  of  Blackstone's  proposition.  Cruise  gives  an 
abstract  of  Mackenzie  v.  Stuart,  decided  by  the  House  of  Lords 
on  appeal  from  the  Court  of  Session  in  1754;  and  cites  Bid- 
dulph  V.  Biddulph,  decided  by  the  House  of  Lords  in  1790. 
In  neither  of  these  cases,  however,  is  the  doctrine  discussed,  nor 
are  any  reasons  given  for  the  decision.]  The  question  has  never 
been  solemnly  discussed  in  any  modern  case.  In  Stead  v. 
Carey  (1845),  1  C.  B.  496,  516,  Cresswell,  J.,  said:  "It  is 
something  new  to  impeach  an  Act  of  Parliament  by  a  plea 
stating  that  it  was  obtained  by  fraud;  "  and  in  Waterford 
Bail.  Co.  V.  Logan  (1850),  14  Q.  B.  672,  the  Court  refused  to 
allow  a  plea  alleging  that  "  the  Act  was  obtained  by  the  fraud 
of  the  plaintiffs  "  ((^) .  The  proper  course  to  adopt  when  a 
Bill  or  clause  is  smuggled  through  Parliament  is  to  bring  in 
a  Bill  to  repeal  the  clause  in  question  (e) .  And  the  decision 
of  the  Judicial  Committee  in  iMbrador  Co.  v.  Beg.,  (1893) 
A.  C.  104  (/),  seems  finally  to  dispose  of  the  notion  that 
it  is  any  ground  for  disregarding  a  statute  to  say  that  the 
Legislature  was  deceived  in  its  grant. 

6 .  [It  is  also  said  that  in  England  (g)  any  agreement  which  Can  secret 
may  be  made  to  disarm  opposition  to  a  Bill,  and  which  is  andfraudu- 
intended  by  both  parties  to  the  agreement  to  be  kept  secret,  mentfor 
will  be  held  invalid  as  being  a  fraud  upon  the  Legislature,  obtaining  a 
and  contrary  to  the  principles  of  public  policy.     In  Vauxhall  ^^^l^'^^^;, 
Bridge  Co.  v.  Earl  Spencer  (1817),  2  Madd.  356,  it  appeared 
that,  in  order  to  induce  the  proprietors  of  Battersea  Bridge  not 
to  oppose  a  private  Act  which  the  Vauxhall  Bridge  Company 
vt&te  applying  to  Parliament  for,  the  plaintiffs  paid  into  the 

(o)  2  Comm.  346. 

(*)  Digest,  Tol.  V.  tit.  Pi-ivate  Act,  o.  50,  p.  23  (ed.  1824). 

(c)  Loc.  cit.  8.  49. 

Id)  See  also  dicta  oi  WiMeB,  J .,  in  Zee  y.  Bitde,  ^-c.  Mail.  Co.  (1871),  L.  R.  tiC.F. 
576,  580,  cited  ante,  p.  77. 

(e)  The  Torquay  Harbour  and  Dirttriot  Act,  1886  (51  &  52  Vict.  c.  xoi.x.), 
8.  38,  as  to  Siinday  processions,  was  repealed  in  1 888  by  a  Pier  and  Harbours 
Coniirmation  Act  (No.  2).  A  similar  clause  in  the  Eastbourne  Improvement 
Act,  1885  (48  &  49  Vict.  c.  clxv.),  was  repealed  in  1892  by  55  &  56  Viet, 
u.  cxoiii.,  promoted  by  the  Salvation  Army. 

(/)  Ante,  p.  46. 

{ff)  In  America,  "  contracts  made  with  a  view  to  secure  the  passage  of  legis- 
lative enactments  have  been  held  to  be  void  as  against  public  policy.  Thus  a 
contract  to  procure  the  passage  of  an  Act  by  the  Legislature  by  using  personal 
influence,  to  pay  a  sum  for  withdrawing  opposition  to  the  passage  of  a  law 
touching  the  interests  of  a  corporation,  have  all  been  held  void:  "  Sedgwick, 
Statutory  Law  (2nd  ed.),  53.     See  May,  Pari.  Pract.  (11th  ed.)  421. 
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hands  of  trustees  a  certain  sum  of  money,  which  was  to  be 
handed  over  to  the  defendants,  the  proprietors  of  Battersea 
Bridge,  as  soon  as  the  Act  was  passed.  No  opposition  was 
made  to  the  Bill  by  the  defendants,  and  the  Act  was  passed, 
but  the  plaintiffs  then  disputed  the  right  of  the  defendants  to 
have  this  sum  of  money  handed  over  to  them,  on  the  ground 
that  the  agreement  not  to  oppose  the  passing  of  the  Act  was 
invalid,  as  being  a  fraud  upon  the  Legislature  and  contrary  to 
public  pplicy.  And  so  it  was  held  by  the  Court.  "  This  agree- 
ment," said  Plumer,  V.-C,  "was  secretly  made  during  the 
pendency  of  the  Bill  in  Parliament,  and  that  secrecy  is  the 
great  ground  of  objection  to  it.  .  .  .  The  object  of  the  agree- 
ment was  to  prevent  an  opposition  to  the  Bill  in  Parliament, 
and  it  was  to  be  concealed  from  the  Legislature .  Such  an  under- 
hand agreement  was  a  fraud  upon  the  Legislature  and  contrary 
to  principles  of  public  policy.  The  contract  therefore  is  in- 
valid" (h).  But  it  seems  from  the  case  of  Lord  Tloivden  v. 
Simpson  (1839),  10  A.  &  E.  817  {i),  that  the  mere  fact  of  ^.n 
agreement  of  this  kind  being  kept  secret  is  not  sufficient  to 
invalidate  it;  it  must  also  be  proved  that  there  was  an  intention 
to  deceive  the  Legislature  by  making  some  false  representation 
to  it.  In  Lord  Howden  v.  Simpson  it  appeared,  said  the 
Court,  "  that  the  plaintiff  and  the  defendant  had  agreed  to- 
gether to  represent  to  the  Legislature  the  line  of  road  described 
in  the  then  pending  Bill  as  the  line  which  was  to  be  adopted 
and  acted  upon,  whilst,  in  truth,  they  intended  at  the  time  to 
apply  for,  and  adopt  and  act  on,  another,  if  obtained.  .  .  . 
The  supposed  fraud  [therefore]  consists  in  an  intention  to 
make  a  false  representation  to  the  Legislature,  by  stating  the 
object  of  the  adventurers  to  be  to  carry  one  line  into  effect  and 
concealing  the  design  of  applying  for  another.  .  It  is  not 
enough  that  the  existence  of  such  an  agreement  was  at  the  time 
of  entering  into  it,  and  afterwards,  in  fact,  kept  secret  from  the 
Legislature  and  all  the  world  besides  by  both  parties.  The 
quality  of  the  agreement,  whether  fraudulent  or  not,  must 
depend  upon  the  intention  of  the  parties  to  it  at  the  time  of 
making  it,  and  if  there  did  not  then  exist  the  intention  .of 
deceiving  the  Legislature  by  concealing  from  it,  whilst  the 
petitioners  were  asking  for  one  set  of  powers,  the  purpose  of 
asking  afterwards  for  others,  the  agreement  cannot  be  void." 
So  also  in  Shrewsbury  Rail.  Co.  v.  London  and  North  Western 
Rail.  Co.  (1849),  2  Macn.  &  G.  324,  it  appeared  that  a  Bill 
had  been  brought  in  for  the  purpose  of  enabling  one  company 
to  grant  to  another  company  a  lease  of  certain  lines  of  railway, 
and  this  Bill  was  opposed  by  a  third  company,  but  ultimately 
an  agreement  was  come  to  by  which,  in  consideration  of  the 

(A)  Reversed  by  Lord  Eldon  on  appeal  (1821),  Jao.  64,  on  other  grounds. 
(i)  In  H.  1.  (1842) ;  9  01.  &  F.  61  ;  8  Eng.  Kep,  338. 
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third  company  M'ithdrawing  their  opposition,  the  other  itwo 
companies  engaged  to  conduct  their  traffic  in  a  certain  specified 
way,  so  as  not  to  prejudice  the  interests  of  the  third  company. 
On  a  bill  being  filed  to  enforce  this  agreement,  it  was  con- 
tended that  the  agreement  was  a  fraud  upon  Parliament.  "  I 
cannot,  however,"  said  Lord  Cottenham,  "  see  how  that  can  be 
the  case.  .  .  .  It  cannot  be  said  that  the  parties  could  not  come 
to  a  private  arrangement  between  themselves.  The  opposition 
to  a  Bill  must  be  supposed  to  be  for  the  purpose  of  guarding 
the  particular  interest  of  the  parties  opposing.  If  those  objects 
are  attained  by  any  private  arrangement,  it  is  no  fraud  on 
Parliament."] 

7.  [Although  the  Legislature  can  undoubtedly  in  a  private  Creating  new- 
Act,  by  specific  enactment  and  in  terms,  make  any  provision  it  jurisdiction 
pleases  for  a  particular  state  of  circumstances,  it  was  held  in  j^t*"^*  ^ 
Green  v.  Mortimer  (1860),  3  L.  T.  N.  S.  642,  that  Parliament 
cannot  by  a  private  Act  in  a  specific  and  particular  case  confer 
upon  a  Court  of  justice  a  jurisdiction  to  do  something  which  is 
beyond  the  general  jurisdiction  of  that  Court,  and  any  pro- 
vision in  a  private  Act  professing  to  do  so  would  be  inoperative. 

The  case  arose  on  a  private  Act  called  Carew's  Estate  Act, 
1857,  whereby  certain  lands  and  stock  were  vested  in  trustees  to 
pay  the  yearly  income  to  C,  and  it  was  enacted  that  the  Court 
of  Chancery  might,  so  far  as  the  rules  of  law  and  equity  and  the 
jurisdiction  of  the  Court  would  admit,  make  orders  so  as  to 
ensure  that  the  life  estate  of  C.  should  be  inalienable.  By  an 
agreement  made  with  one  Pord,  C.  covenanted  to  charge  his 
life  interest  with  the  payment  of  a  certain  sum  of  money,  but 
by  an  order  of  the  Court  made  subsequently  to  the  agreement, 
it  was  ordered  that  the  whole  of  the  income  payable  to  C .  for 
his  life  should  be  inalienable  by  him,  and  from  time  to  time 
when  it  became  payable  should  be  applied  solely  for  his  ex- 
clusive personal  enjoyrnent.  Upon  this  a  bill  was  filed  by  the 
plaintiff  on  Ford's  behalf  against  the  trustees,  submitting  that, 
notwithstanding  the  order,  Pord  was  entitled  to  a  charge  in 
accordance  with  the  agreement  made  by  C.  with  Pord.  To  this 
bill  the  trustees  demurred,  and  contended  that  C.  took,  not  a 
life  estate  simpliciter,  but  an  inalienable  life  estate,  which  it 
was  plainly  the  object  of  the  Legislature  to  confer  upon  him. 
But  the  Lord  Chancellor  (Lord  Campbell),  in  giving  judgment 
against  the  demurrer,  expressed  his  great  surprise  that  such  an 
Act  should  appear  upon  the  Statute-book;  it  must  have  been 
passed  per  incuriam.  The  Act  contained  something  which  was 
quite  absurd,  and  in  terms  gave  the  Court  power  to  do  that 
which  was  quite  impossible;  for  it  was  clear  that  the  Court 
could  have  no  power  to  do  that  which  the  Act  professed  to 
empower  it  to  do.  The  order  by  which  the  declared  intentions 
of  the  Act  were  to  be  carried  out  was  ultra  vires  of  the  Court, 
for  there  could  be  no  power  to  give  such  a  qualification  to 
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C.'s  interest.  There  must  be  the  same  power  in  C.  to  encumber 
his  estate  as  if  the  Act  had  never  passed.]  But  this  decision 
stands  by  itself  as  a  warning,  and  not  as  a  precedent.  A  very 
large  number  of  Acts,  usually  described  as  private  but  more 
correctly  styled  local,  do  create  a  new  jurisdiction  and  new 
offences  (fc) .  In  Cairns  v.  Linton  (1889),  16  Eettie  (Jus- 
ticiary), 84,  the  Court  of  Session  felt  constrained  to  hold  that  a 
local  Act  had  given  the  Sheriff  of  Midlothian  a  large  jurisdic- 
tion in  the  rest  of  Scotland  as  to  execution  of  process;  and  in 
Caledonian  Rail.  Co.  w.  Greenock  and  Wemyss  Bay  Rail.  Co. 
(1874),  L.  R.  2  H.  L.  (Sc.)  347,  it  was  held  that  a  clause  in 
an  agreement  scheduled  to  and  confirmed  by  a  special  Act 
ousted  the  jurisdiction  of  the  ordinary  Courts  and  compelled 
the  parties  to  have  recourse  to  arbitration  (J,) . 
Waiver  of  8.  In  Great  Eastern  Rail.  Co.  v.  Goldsmid  (1884),  9  App. 

by  private"     Cas.  927,  a  question  was  raised  as  to  an  Act  of  1   Ed.  3 
Act.  which  was  treated  as  falling  into  the  same  category,  or  a  similar 

category,  with  what  are  now  called  local  and  personal  or  private 
Acts  (to),  and  it  was  held  that  the  grant  of  a  'market  therein 
contained  was  "a  jus  introductum  for  the  particular  benefit 
of  the  City  of  London,"  and  not  a  general  law  for  the  general 
benefit  of  all  the  subjects  of  the  realm  (w);  and  that  it  fell 
within  the  general  principle  of  law  unusquisque  potest  renun- 
tiare  juri  pro  se  introducto  (o),  a  principle  not  only  of  ancient 
but  also  of  modern  application,  applicable  even  where  Acts  of 
Parliament  have  been  passed  of  a  much  more  public  character. 
In  Toronto  Corporation  v.  Russell,  (1908)  A.  C.  493,  500, 
this  Tule  was  applied  to  the  provisions  of  the  Ontario  Assess- 
ments Acts  of  1892,  1897  and  1903,  entitling  the  owner  of 
lands  to  notice  in  writing  of  intention  to  sell  the  land  for 
arrears  of  taxes,  and  it  was  held  that  the  owner  could  waive  and 
had  waived  strict  compliance  with  those  provisions  (p).  In 
such  cases,  where  the  rights  given  have  been  only  private  rights, 
unless  there  has  been  also  in  the  Act  a  clause  excluding  a  power 
'  to  contract  out,'  it  has  been  held  that  by  contract  or  by  volun- 
tary renunciation  such  rights,  as  far  as  they  are  personal  rights, 
may  be  parted  with  and  renounced  "  {q). 

(/c)  S.g.,  the  Eastbourne  Improvement  Act,  1885,  ante,  p.  607,  n.  Bills  of 
this  kind  are  suhraitted  to  a  special  committee  under  instructions  to  excise  clauses 
inserted  for  this  purpo.se  which  are  iinnecessary  or  inexpedient. 

[l)   Of.  G.  W.  &.  V.  Halesowen  Rail.  Co.  (1883),  52  L.  J.  Q.  E.  473. 

(m)  (188)),  9  App.  Cas.  932,  Lord  Selbome. 

(«)  lb.,  p.  93B,  Lord  Selbome. 

(o)  Ante,  pp.  24:<,  268. 

(p)  See  also  Samp^tiad  Corporation  v.  Midland  Rail.  Co.,  (1904)  2  K.  B.  802 ; 
Countess  of  Rothes  v.  Kirkaldy  Water  Commissioners  (1882),  7  App.  Cas.  694;  and 
ante,  p.  496. 

(q)  (1884),  9  App.  Cas.  936,  937,  Lord  Selbome. 
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CERTAIN  WORDS  AND  EXPRESSIONS  USED  IN  STATUTES  WHICH 
HAVE  BEEN  JUDICIALLY  OR  STATUTABLY  EXPLAINED. 

Abandoned,  in  the  Parliamentary  Deposits  and  Bonds  Act,  1892 
(55  &  56  Vict.  c.  27),  s.  1.  See  Re  Peckham,  Dulwich  and 
Crystal  Palace  Tramways  Bill,  (1909)  2  Ch.  540. 

Abolition  (of  office).  See  Williams  v.  Curator  of  Intestates' 
Estates,  (1909)  A.  C.  353. 

[Absence,  in  the  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85), 
s.  23,  with  regard  to  a  lawsuit,  means  non-appearance  in 
the  suit,  and  not  absence  without  knowledge  or  notice  of  the 
suit..    Phillips  V.  Phillips  (1866),  L.  E.  1  P.  &  M.  169.] 

Absenting  himself,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict. 
e.  52),  s.  4  (1),  (d),  does  not  necessarily  involve  actual  physi- 
cal absence  from  a  particular  place.  Ex  parte  Jackson, 
(1895)  1  Q.  B.  183;  Re  Worsley,  (1901)  1  K.  B.  309  (C.  A.). 

Absolute  (assignment),  in  the  Supreme  Court  of  Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  s.  25  (6),  means  an  assignment 
absolute  in  form,  and  intended  to  operate  in  substance,  by 
passing  the  legal  property  in  the  chose  in  action,  even  if 
it  contains:  (1)  a  trust  in  respect  of  the  amount  recorded  in 
respect  of  the  chose  in  action  (Comfort  v.  Belts,  (1891)  1 
Q.  B.  737) ;  or  (2)  a  proviso  for  redemption  and  re-asaignment. 
Durham  Brothers  y.  Robertson,  (1898)  1  Q.  B.  795  (C.  A.); 
Brandts  v.  Dunlop,  (1905)  A.  C.  454;  and  see  Mercantile 
Bank  of  London  v.  Evans,  (1899)  2  Q.  B.  618. 

Abut,  Abuttal. — See  Oxford,  Ltd.  v.  London  County  Council,  (1898) 
2  Ch.  491. 

Acceleration,  of  succession  under  the  Succession  Duty  Act,  1853 
(16  &  17  Viet.  c.  51),  ss.  2,  15.  Earl  of  Buchan  v.  Lord 
Advocate,  (1909)  A.  C.  166. 
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"Acceptance/'  in  the  Sale  of  Goods  Act,  1893  (56  &  67  Vict.  c.  71), 
8.  4,  which  re-enacts  sect.  17  of  the  Statute  of  Frauds 
(29  Chas.  2,  c.  3).  See  Abbot  v.  Wolsey,  (1895)  2  Q.  B.  97; 
Taylor  v.  Smith,  (1893)  2  Q.  B.  65. 

Accident,  in  the  Workmen's  Compensation  Acts,  1897  (60  &  61  Vict, 
c.  37),  8.  1,  and  1906  (6  Edw.  7,  c.  58),  s.  1.  See  Hensey  v. 
White,  (1900)  1  Q.  B.  481  (C.  A.);  Fentonv.  Thorley,  (1903) 
App.  Cas.  443;  BoardmanY.  Scott,  (1904)  1  K.  B.  43  (C.  A.); 
Brintons  v.  Turvey,  (1905)  A.  C.  230;  Re  Scarr  and  General 
Accident  Insurance  Corporation,  (1905)  1  K.  B.  387;  Ismay, 
Imrie  d  Co.  v.  Williamson,  (1908)  A.  C.  437;  Broderick  v. 
L.  C.  C,  (1908)  2  K.  B.  807;  Uaylett  v.  Vigor  d:  Co.,  (1908) 
2  K.  B.  837;  Ystradowen  Colliery  Co.  v.  Griffiths,  (1909)  2 
K.  B.  533;  Bender  v.  Owners  of  S.S.  Kent,  (1909)  2  K.  B. 
41;  Clover,  Clayton  d  Co.  v.  Hughes,  (1910)  A.  C.  242,  248; 
Eke  V.  Hart  Dyke,  (1910)  2  K.  B.  677;  Msbet  v.  Eayne, 
(1910)  2  K.  B.  689. 

Accommodation  works,  in  Railway  Acts.  See  G.  W.  R.  v.  Talbot, 
(1902)  2  Ch.  759  (C.  A.). 

Accordance  with  the  form  (In),  in  the  Bills  of  Sale  Act,  1882 
(45  &  46  Vict.  c.  43),  does  not  mean  in  the  form,  i.e.,  requires 
not  verbal  and  literal  following,  but  substantia]  following  of 
the  form.  Thomas  v.  Kelly  (1888),  13  App.  Cas.  506,  519: 
Re  Heseltine,  (1891)  1  Ch.  464,  472. 

Accrue,  in  Income  Tax  Acts.  Blakiston  v.  Cooper,  (1909)  A.  C. 
104. 

Accrued  due,  in  the  Bankruptcy.  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  42.     See  Ex  parte  Mandleberg,  (1895)  1  Q.  B.  844. 

Acquisition  of  gain,  in  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
s.  4,  as  applied  to  a  company  or  society,  did  not  mean  the 
acquisition  of  gain  to  the  society  itself,  but  gain  ^to  any 
member.  Shaw  v.  Benson  (1883),  11  Q.  B.  D.  563,  following 
Padstow  Total  Loss  Association  (1881),  20  Ch.  D,  137.  See 
now  8  Edw.  7,  c.  69,  s.  1  (2);  Buckley  on  Companies,  &c.  Acts 
(5th  ed.),  p.  2. 

Act  of  Parliament,  in  the  Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38),  s.  2  (1),  includes  general  Acts  as  well  as  private  Acts 
dealing  with  specific  property.  Vine  v.  Raleigh,  (1896)  1 
Ch.  37. 

[Act  to  be  passed  in  the  present  session. — 43  Geo.  3,  c.  122,  s.  2, 
enacted  that  certain  duties  were  to  be  "assessed  and  collected 
under  the  regulations  of  any  Act  to  be  passed  in  the  present 
session  of  Parliament  for  consolidating  certain  of  the  provi- 
sions, &o."  The  Act  was  passed  on  August  11,  1803,  but  the 
Act  "for  consolidating  certain  of  the  provisions,  &c.," 
43  Geo.  3,  c.  99,  had  been  passed  on  July  27,  1803.  It  was 
argued  in  Nares  v.  Rowles  (1810),  14  East,  510,  that  the 
words  "to  be  passed"  could  not  refer  to  43  Geo.  3,  c.  99,  as 
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it  had  been  passed  prior  to  August  11.  "The  session,"  said 
Lord  Ellenborough,  "is  a  thing  of  continuity,  and  therefore, 
when  the  Legislature  speak  of  '  any  Act  to  bo  passed  in  that 
session,'  they  mean  any  Act  that  eliall  be  passed  from  the 
commencement  to  the  conclusion  of  the  session,  embracing 
both  the  past  and  future  portions  of  it.  .  '.  In  referring 
the  words  to  the  whole  period  of  the  session,  we  violate  no 
rule  of  grammar;  they  may  fairly  be  taken  to  mean  any  Act 
which  at  the  expiration  of  that  session  shall  liave  been  passed 
for  the  purpose,  and,  with  reference  to  the  whole  session  from 
its  commencement,  it  is  '  an  Act  to  be  passed  in  that  session.'  "] 

Action,  in  the  Parliamentary  Oaths  Act,  1866  (29  &  30  Vict.  c.  19;, 
s.  5,  is  used  in  its  generic  sense,  as  including  proceedings  by 
the  Crown  as  well  as  by  the  subject.  Selborne,  L.  0., 
Bradlaugh  v.  Clarke  (1882),  8  App.  Gas.  at  p.  361  {diss.  Lord 
Blackburn,  at  p.  375). 

,,      See  Cause  of  action,  iufra,  p.  521. 

Acts  oe  defaults,  in  the  Public  Health  (London)  Act,  1891  (54  &  55 
Vict.  c.  76),  s.  120.  See  Nathan  v.  Roii.se,  (1905)  1  K.  B, 
527. 

Acts  or  practises,  in  the  Stamp  Act,  1870  (33  &  34  Vict.  c.  97,),  s.  59, 
meant  "carries  on  business  with  a  gMasi-permaaent  habitat," 
and  points  to  a  series  of  acts,  and  not  to  an  isolated  trans- 
action such  as  attending  a  taxation  on  a  retainer  for  that 
specific  purpose.  Be  Horton  (1881),  8  Q.  B.  D.  434  (Field 
and  Cave,  JJ.).  The  section  is  now  repealed,  and  replaced 
by  54  &  55. Vict.  c.  39,  s.  43. 

Address,  in  the  Bills  of  Sale  Act,  1878,  Amendment  Act,  1882 
(46  &  46  Vict.  c.  43),  ss.  8,  9,  does  not  mean  place  of  residence, 
but  a  place  where  the  witne,ss  could  be  found  bv  letter  or 
call.  Re  Heseltine,  (1891)  1  Ch.  464;  (1892)  A.  C.  100; 
Dolcini  \.  Dolcini,  (1895)  1  Q.  B.  898. 

Adjacent,  in  a  New  Zealand  Act  (Municipal  Corporations  Act,  1900, 
.s.  219),  held  not  to  connote  a  precise  and  uniform  degree  of 
proximity.  Two  boroughs  6  miles  apart,  with  other  local  divi- 
sions intervening,  held  adjacent  within  the  meaning  of  the 
statute.  Wellington  (Mayor)  v.  Lower  Hutt  (Maijo?-),  (1904) 
A.  C.  773. 

Adjoining.— See  Wakefield  L.  B.  v.  Lee  (1876),  1  Ex.  D.  336; 
Coventry  v.  L.  B.  &  S.  C.  R.  (1867),  L.  R.  5  Eq.  104; 
L.  d  S.  W.  R.  V.  Blackmore  (1870),  L.  R.  4  IJ.  L.  610; 
Lightbound  v.  Higher  Bebington  L.  B.  (1885),  16  Q.  B.  D. 
577;  Bateman  and  Parkes'  Contract,  (1899)  1  Ch.  .599;  c/. 
Pitches  V.  Kenny  (1903),  22  N.  Z.  L.  R.  518,  where  two  cattle 
runs,  separated  by  reservations  a  chain  wide  and  by  a  river, 
were  held  not  to  be  adjoining. 
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Adjoining  owner,  in  the  Metropolitan  Building  Act,  1855  (18  &  19 
Vict.  c.  122),  included  a  tenant  for  years  of  part  of  a  house. 
Fillingham  v.  Wood,  (1891)  1  Ch.  51.  See  now  57  &  58  Vict. 
c.  ccxiii.  s.  5,  sub-ss.  29,  30,  and  s.  90:  Crosby  v.  Alhamhra 
Co.,  (1907)  1  Ch.  295. 

[Adjoukn,  in  the  Election  Commissioners  Act,  1852  (15  &  16  Vict, 
c.  57),  s.  4,  is  used  in  its  popular  sense,  i.e.,  "deferring  or 
postponing  an  inquiry  to  a  future  day."  Fitzgerald's  case 
(1869),  L.  R.  5  Q.  B.  18.] 

Admeasurement,  in  the  Highways  Act,  1835  (5  &  6  Will.  4,  c.  50), 
s.  85.    See  R.  v.  Surrey  J  J.,  (1908)  1  K.  B.  374. 

Admiralty. — See  Int.  Act,  1889,  c.  63,  s.  12  (4),  po.si,  Appendix  C. 

Admitted  set-off,  in  the  County  Courts  Act,  1888  (51  &  52  Vict, 
c.  43),  s.  27,  means  set-off  admitted  by  both  parties.  Hubbard 
V.  Goodley  (1890),  25  Q.  B.  D.  156. 

Adoptive  Acts.— See  56  &  67  Vict.  c.  73,  s.  7  (1),  and  62  &  63  Vict. 
c.  14,  s.  34. 

Advantage,  in  the  Official  Secrets  Act,  1889  (52  &  53  Vict.  c.  52), 
s.  7,  includes  (1)  "any  office  or  dignity,  and  any  forbearance 
to  demand  any  money  or  money's  worth,  or  valuable  thing;" 
(2)  "any  aid,  vote,  consent,  or  influence,  or  pretended  aid, 
vote,  consent,  or  influence;"  and  (3)  "any  promise  or  pro- 
curement of  an  agreement  or  endeavour  to  procure,  or  the 
holding  out  of  any  expectation  of  any  gift,  loan,  fee,  reward, 
or  advantage  as  above  defined." 

Advisedly,  in  13  Eliz.  c.  12,  s.  2,  means  "deliberately,"  i.e.,  "after 
consideration"  or  "not  inadvertently,"  but  not  merely  "in- 
tentionally."   Heath  v.  Burder  (1862),  15  Moore,  P.  C.  147. 

Affected  injuriously. — See  Injuriously  affected,  post,  p.  r),')3. 

Affidavit. — See  Int.  Act,  1889,  s.  3,  post,  Appendix  C. 

.Afternoon  (divine  service). — In  9  Geo.  4,  c.  61,  Sch.  C,  meant "  the 
earlier  part  of  the  time  from  noon  to  midnight  as  distin- 
guished from  the  evening."  R.  v.  Knapp  (1853),  2  E.  &  B. 
451,  Erie,  J.    See  now  10  Edw.  7  &  1  Geo.  5,  c.  24,  Sch.  6. 

Aggrieved. — A  term  of  very  ancient  origin,  appearing  on  the  Statute 
Roll  of  1363:  "  et  outre  le  dit  Roy  voet  que  si  nul  se  sent 
grevez,  miette  avant  sa  petition  en  ce  Parlement  et  il  en  auera 
convenable  respons"  (vide  1  Clifford, 272) .  For  purposes  of 
lascertaining  rights  of  appeal,  any  person  who  is  in  any  sense 
a  party  to  a  legal  proceeding  is  "aggrieved"  by  a  wrong- 
decision  with  regard  to  the  proceeding.  Re  Reed  d  Co. 
(1887),  19  Q.  B.  D.  174.  And  see  Powell  v.  Birmingham 
Brewery  Co.,  (1894)  A.  C.  8;  Johnson  v.  Edge,  (1892)  2 
Ch.  1  (0.  A.);  Re  Colchester  Grammar  School,  (1898)  A.  C. 
477,  483;  Re  Apollinaris  Co.'s  Trade  Mark,  (1891)  2  Ch. 
186  (C.  A.);  Be  Trade  Mark  of  La  Soeiete  Anonyme  des 
Yerreries  de  I'Etoile,  (1894)  2  Ch.  26  (C.  A.);  R.  v.  Lewisham 
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Guardians,  (1897)  1  Q.  B.  498;  Stokes  v,  Mitcheson,  (1902) 
1  K.  B.  857. 

Agricultural  land,  in  the  Agricultural  Rates  Act,  1896  (59  &  60 
Vict.  c.  16),  does  not  include  glass-houses  in  a  market-garden. 
Smith  V.  Richmond,  (1898)  A.  C.  448. 

Agricultural  locomotive,  in  the  Locomotives  Act,  1898  (61  &  62 
Vict.  c.  29),  ss.  9,  17.  See  Hoddell  v.  Parker,  (1910)  2 
K.  B.  323. 

Agriculture,  in  the  Board  of  Agriculture  Act,  1889  (52  &  53  Vict, 
c.  30),  s.  12,  includes  horticulture. 

Aground,  in  the  Regulations  for  Preventing  Collisions  at  Sea, 
arts.  27,  28.    The  Belhnoch,  (1907)  A.  C.  269. 

Alienation,  in  the  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51). 
See  Lord  Wolverton  v.  Att.-Gen.,  (1898)  A.  C.  535. 

All  contracts,  in  the  Infants  Relief  Act,  1874  (37  &  38  Vict.  c.  62), 
s.  1,  held  not  to  include  marriage  settlements  made  by 
infants,  but  only  contracts  falling  within  the  three  classes 
specified  in  the  Act.  Duncan  v.  Dixon  (1890),  44  Ch.  D. 
211  (Kekewich,  J.);  contra.  Ex  parte  Jones  (1881),  18  Ch.  D. 
122,  per  Jessel,  M.R. 

Almshouse,  in  the  Income, Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  61. 
Trustees  of  Mary  Clarke  Home  v.  Anderson,  (1904)  2  K.  B. 
645  (Channell,  J.). 

Already,  in  the  Burials  Act,  1855  (18  &  19  Vict.  o.  128),  s.  9, 
held  to  mean  "at  the  commencement  of  the  Act."  Godden  v. 
Hythe  Burial  Board,  (1906)  2  Ch.  270.  See  now  6  Edw.  7, 
c.  33;  6  Edw.  7,  c.  44. 

Alteration  of  "flood  works,"  in  the  Metropolitan  Management 
(Prevention  of  Floods)  Act,  1879  (42  &  43  Vict.  c.  cxcviii.), 
s.  23.    See  L.  G.  C.  v.  L.  B.  <&  S.  C.  R.,  (1906)  2  K.  B.  72. 

Amount  realised,  in  the  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71), 
s.  15  (1).     See  Re  Christie,  (1900)  1  Q.  B.  5. 

Amusement. — See  Entertainment  or  Amusement. 

And  [as  used  in  a  turnpike  Act  of  42  Geo.  3,  held  not  to  be  taken 
conjunctively,  but  disjunctively  or  di&tributively,  that  is,  as 
equivalent  to  "or."  Waterhouse  v.  Keen  (1825\  4  B.  &  C. 
200]. 

,,  read  distributively  in  a  by-law.  Stainland  Industrial,  dc. 
Society  v.  Stainland  U.  D.  C,  (1906)  1  K.  B.  233.  See  also 
Townsend  v.  Read  (1861),  10  C.  B.  N.  S.  317;  but  as  to 
"and  "  in  a  will,  see  Re  Sutton  (1885),  28  Ch.  D.  464. 

Annual  pay,  in  the  Police  Act,  1890  (53  &  54  Vict.  e.  45).  See 
Upperton  v.  Ridley,  (1903)  A.  C.  281;  City  of  Liverpool 
Watch  Committee  v.  Eydd  (1907),  72  J.  P    63, 

i,l3 
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Annual  value,  in  the  Grand  Junction  Waterworks  Acts,  1826  (7 
Geo.  4,  c.  cxl.),  s.  27,  and  1852  (15  &  16  Vict.  c.  clvii.),  s.  46, 
means  ''net  annual  value  "  as  defined  in  the  Parochial  Assess- 
ments Act,  1836  (6  &  7  Will.  4,  c.  95),  s.  1.  Dobbs  v.  Gra7id 
Junction  Waterworks  Co.  (1883),  9  App.  Cas.  49;  cf.  Public 
Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76),  s.  141,  and 
Valuation  (Metropolis)  Act,  1869  (32  &  33  Vict.  c.  67),  s.  2. 

„  in  the  Eeform  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  27,  means 
the  fair  annual  rent  without  deduction  for  landlord's  repairs. 
Cclvill  V.  Wood  (1846),  2  C.  B.,210. 

,,  in  the  House  Tax  Acts  and  Income  Tax  Acts,  means  the  gross 
annual  value,  and  not  the  net  value  for  poor  rate.  Walker  v. 
Brisley,  (1900)  2  Q.  B.  735.  See  Ee  Surrey  County  Cricket 
Club,  (1902)  2  K.  B.  400;  and  32  &  33  Viet.  c.  67,  ss.  4,  45. 

Annuity,  in  the  Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  and  Suc- 
cession Duty  Act,  1853  (16  &  17  Vict.  c.  51).  See  Secretary  of 
State  for  India  in  Council  v.  Scoble,  (1903)  A.  0.  299. 

Any  ship,  in  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
ss.  260,  261,  applies  to  foreign  as  well  as  British  ships.  R.  v. 
Stewart,  (1899)  1  Q.  B.  964. 

Appointed  day. — See  Jonea  v.  Hughes,  (1905)  1  Ch.  180  <Q,.  A.). 

Apprenticeship,  in  the  Medicines  Stamp  Act,  1812  (52  Geo.  3, 
c.  150),  s.  2,  and  sched.    Kirby  v.  Taylor,  (1910)  1  K.  B.  529. 

Approach. — See  Immediate  approach. 

Approved  plan  (in  10  &  11  Vict.  c.  cxxix.  s.  35),  held  to  mean  a  plan 
lawfully  approved  by  a  local  authority,  and  not  merely  one 
which  had  been  in  fact  approved.  Yabbicom  v.  King,  (1899) 
1  Q.  B.  444;  cf.  M'Intosh  v.  Pontypridd-  Improvements  Co. 
(1892),  61  L.  J.  Q.  B.  164;  Baxter  v.  Bedford  Corporation 
(1885),  1  T.  L.  E.  424. 

"Approved  service,"  in  the  Police  Act,  1890  (53  &  54  Vict.  c.  45), 
s.  1.  See  Garbutt  v.  Durham.  Joint  Committee,  (1906)  A.  C. 
291. 

AR5IAMEN7',  in  the  Naval  Defence  Act,  1889  (52  &  53  Vict.  c.  8), 
s.  8,  means  "reserves  as  well  as  outfit." 

Article,  in  the  Factory  and  Workshop  Act,  1901  (1  FAw.  7,  c.  22), 
s.  149.    See  Hoare  v.  Robert  Green,  Ltd.,  (1907)  2,K.  B.  315. 

Artificer,  in  the  Sunday  Observance  Act,  1677  (29  Ohas.  2,  c.  7). 
.s.  1.     See  Palmer  v.  Snow,  (1900)  1  Q.  B.  725. 

A.SSESS0R  (Sc). — The  assessor  appointed  and  acting  under  the  Scotch 
Valuation  Acts.     See  49  &  50'Vict.  e.  15,  s.  3. 
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Assignee,,  in  the  Solicitoa's  Act,  1843  (6  &  7  Viet.  c.  73),  s.  37, 
does  not  mean  assignee  in  bankruptcy,  but  a-ssignee  within  the 
meaning  of  sect.  25  of  the  Judicature  Act,  1873  (36  &  37  Vict, 
c.  66).     Ingle  v.  McOutchan  (1884),  12  Q.  B.  D.  618. 

Assizes.— See  Int.  Act,  1889  (c.  63),  s.  13  (5),  -post,  Appendix  C. 

Assurance,  in  the  Yorkshire  Eegistry  Act,  1881  (47  (t  48  ,Vict. 
0.  54),  s.  3,  and  in  conveyances.  See  Rodger  v.  Harrison, 
(1893)  1  Q,  B.  161. 

At  the  tkial,  in  38  &  39  Vict.  c.  50,  s.  6  (County  Courts),  meant 
during  or  immediately  at  the  end  of  the  trial,  and  not  after 
a  lapse  of  an  hour  'and  a  (half  after  judgment  given .  Pierpoint 
V.  Cartwright  (1880),  5  C.  P.  D.  139;  Smith  v.  Baker,  (1891) 
A.  C.  325.  See  now  51  &  52  Viet.  c.  43,  s.  120;  and  Upon  the 
trial. 

Attachment  for  debt,  in  the  Sheriffs  Act,  1887  (50  &  51  Vict, 
c.  55),  s.  14  (1),  does  not  include  arrest  on  an  order  of  com- 
mitment under  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62), 
s.  5.     Mitchell  v.  Simpson  (1890),  25  Q.  B.  D.  183. 

Attest,  in  the  Wills  Act,  1837  (7  Will.  4  &  1  Vict.  c.  26),  s.  9,  means 
"  bo  present  and  see  what  passes,  and,  when  required,  bear 
witness  to  the  fact."  Per  Dr.  Lushington  in  Bryan  v.  White 
(1850),  2  Robertson,  317;  followed  in  Sharpe  v.  Birch  (1881 ), 
8  Q.  B.  D.  Ill,  113,  as  to  the  meaning  of  the  word  as  used  in 
the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  6;  see  also 
Ford  V.  Kettle  (1882),  9  Q.  B.  D.  139,  143. 

Attorney-General,  in  Imperial  Acts,  or  Acts  relating  to  the  Britisli 
Islands  or  the  whole  of  the  United  Kingdom  is  used  as  a  com- 
pendious expression  for  the  law  officers  of  the  Crown  in  each 
part  of  the  tJnited  Kingdom  or  Empire  affected  by  the  enact- 
ment—e.g-.  Official  Secrets  Act,  1889  (52  &  53  Vict.  c.  52j, 
s.  7  (2),  Public  Bodies  Corrupt  Practices  Act,  1889  (52  &  53 
Vict.  c.  69),  s.  4  (2). 

Audit,  in  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  246. 
Sec  Thomas  v.  Devonport  Corporation,  (1900)  1  Q.  B.  16. 

Author  (1)  of  a  photograph,  in  the  Fine  Arts  Copyright  Act, 
1862  (25  &  26  Vict.  c.  68),  ss.  1,4,  means  the  person  who  took 
the  negative.  Nottage  v.  Jackson  (1883),  II  Q.  B.  D.  630, 
And  see  Kenrick  v.  lio.wren.ce  (1890),  25  Q.  B.  D.  99;  Melville 
V.  Mirror  of  Life  Co.,  (1895)  2  Ch.  531;  and  see  Tate  v. 
Fulbrook,  (1908)  1  K.  B.  821. 

,,      (2)  'of 'a  report  of  a  public  speech  in  Parliament,  see  Walter 
v.  Lane,  (1900)  A.  C.  539. 

Authorized,  as  applied  to  a  railway  rate  in  54  &  55  Vict.  c.  ccxxii. 
(Great  Western  Railway  Rates,  &c.),  held  to  mean  the  rate 
in  foirce  as  published  in  the  company's  book  of  charges,  and 
not  the  maximum  leviable  under  the  Act.  Spiller  and  Baker, 
Ltd.  V.  G.  W.  Rail.  Co.,  (1909)  1  K.  B.  604. 
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Average.— See  Stuart  v.  Nixon,  (1901)  A.  07  79. 

Average  weekly  earnings,  in  Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58).  See  Bailey  v.  Kenworthy,  (1908)  1  K.  B. 
441;  Onslow  v.  Cannock  Chase  Colliery  Co.,  (1909)  1  K.  B. 
352. 


Bank  (the),  in  the  National  Debt  Eedemption  Act,  1889  (52  &  53 
Vict.  c.  4),  s.  8,  means  the  Governor  and  Company  of  the  Bank 
of  England,  or  the  Governor  and  Company  of  the  Bank  'of 
Ireland,  as  the  case  may  require. 

„      OF  England. — See  Int.  Act,  1889,  s.  12  (18),  -post,  Appendix  C. 

,.      OF  Ireland.— See  Int.  Act,  1889   (c.  63),  s.   12  (19),  post, 
Appendix  C. 

Banker,  in  the  Bank  Charter  Act,  1844  (7  &  8  Vict.  c.  32),  means  a 
person  carrying  on  the  business  of  banking,  whether  by  the 
issue  of  bank-notes  or  otherwise.   And  see  ante,  pp.  172,203. 

Banks. — The  earlier  Acts  relating  to  banks  apply  to  banks  of  issue 
as  distinguished  from  banks  of  deposit.  Att.-Gen.  v.  Birk- 
beck  (1884),  12  Q.  B.  D.  605,  616.     Yide  ante,  pp.  172,  203. 

[Bare  trustee,  in  the  Land  Transfer  Act,  1875  (38  &  39  Viet.  c.  87), 
s.  48,  means  a  trustee  "without  any  beneficial  interest;  "  but 
qucere  whether  the  fact  that  he  has  active  duties  to  perform 
makes  any  difference.  Morgan  v.  Swansea  (1878),  9  Ch.  D. 
582.] 

"  Bedding,"  in  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
s.  147,  includes  "bedstead."  Davis  v.  Harris,  (1900)  1  Q.  B. 
729. 

Beerhouse  means  "a  place  where  beer  is  sold  to  be  oonsmned  on 
the  premises,  and  Beershop  is  a  place  where  beer  is  sold  to 
be  consumed  off  the  premises."  Per  Fry,  J.,  in  Holt  v. 
Gollyer  (1880),  16  Ch.  D.  718,  121;  sed  qucere  et  vide  eas. 
ibi  cit.,  and  Nicollv.  Fenning  (1881),  19  Ch.  D.  258,  267. 

"Betterment." — See  Be  London  County  Council  and  City  of 
London  Brewery,  (1898)  1  Q.  B.  387. 

Bevond  the  seas  [in  21  Jas.  1,  c.  16,  s.  7,  has  the  same  meaning  in 
Jaw  as  "  out  of  the  realm  "  or  "  out  of  the  land."  Ruckmaboye 
v.  Lulloobhoy  (1851),  8  Moore,  P.  C.  4;  14  Eng.  Rep.  2,  9], 
cf.  Musunis  V.  Gadban,  (1894)  2  Q.  B.  352. 

Board  of  Guardians.— See  Int.  Act,  1889-,  s.  16  (1),  (3),  post, 
Appendix  C. 

Board  of  Trade.— See  Int.  Act,  1889,  s.  12  (8),  post,  Appx.  C. 
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Bona  fide  traveller,  within  the  Licensing  Acts,  1874  (37  &  38  Vict. 
c.  49),  s.  10.  See  Cowap  v.  Atherton,  (1893)  1  Q.  B.  49; 
Penn  v.  Alexander,  (1893)  1  Q.  B.  522;  Williams  v.  Mao- 
donald,  (1899)  2  Q.  B.  308;  Jones  v.  Jones,  (1910)  2  K.  B. 
262.  Sect.  10  is  repealed  and  re-enacted  as  sect.  58  of  the 
Licensing  (Consolidation)  Act,  1910  (10  Edw.  7  &  1  Geo.  5, 
c.  24). 

Bond,  covenant,  or  instrument,  in  the  Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  Sched.  I.,  includes  agreements  not  under  seal. 
National  Telephone  Company  v.  Inland  Revenue  Commis- 
sioners, (1899)  1  Q.  B.  250;  (1900)  A.  C.  1;  City  of  Durham 
Electric  Power  Co.  v.  Inland  Revenue  Commissioners,  (1909) 
1  K.  B.  737. 

Book,  in  the  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  s.  24,  includes 
periodical.    Henderson  v.  Maxwell  (1877),  4  Ch.  D.  163. 

„  PUBLISHED  IN  NUMBERS,  in  the  International  Copyright  Act, 
1886  (49  &  50  Vict.  c.  33),  s.  11,  "includes  any  review,  maga- 
zine, periodical  work,  works  published  in  a  series  of  books 
or  parts,  transactions  of  a  society  or  body,  and  other  books 
of  which  different  volumes  or  parts  are  published  at  different 
times." 

Borough. — Yide  ante,  p.  164. 

Boundary. — See  Place  having  a  known  boundary. 

Brand,  in  the  Patents,  &c.  Act,  1883  (46  &  47  Vict.  c.  57),  s.  64, 
meant  '.'  a  device  applied  to  an  article  by  burning,  and  not  a 
device  woven  or  incorporated  into  the  substance  of  tho 
article."  Pirie  v.  Goodall,  (1892)  1  Ch.  35.  See  now  sect.  9 
of  the  ITrade  Marks  Act,  1905  (5  Edw.  7,  c.  15). 

Bridge,  in  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20),  8.  46,  includes  the  highway  passing  over  it. 
Lancashire  and  Yorkshire  Rail.  Co.  v.  Bury  Corporation 
(1889),  14  App.  Cas.  417.  The  same  word  in  sect.  51  of  the 
Act  does  not  include  the  approaches  to  the  bridge.  Rhondda 
V.  D.  C.  V.  Taff  Vale  Rail.  Co.,  (1909)  A.  C.  253. 

„  in  the  Statute  of  Bridges  (22  Hen.  8,  c.  5),  and  the  Highways 
Act,  1835  (5  &  6  Will.  4,  c.  50),  s.  21,  only  applies  to  bridges 
in  existing  highways,  unless  there  be  distinct  evidence  of 
acquiescence  by  the  inhabitants  in  the  building  and  dedica- 
tion of  .the  bridge.  R.  v.  Southampton  (1886),  17  Q.  B.  D. 
424. 

British  India.— See  Int.  Act,  1889,  s.  18  (4),  post,  Appendix  C; 
cf.  53  &  54  Vict.  c.  4,  s.  9  (1). 

„     Islands.— See  Int.  Act,  1889,  s.  18  (1),  post,  Appx.  C. 

„     POSSESSION.— See  Int.  Act,  1889,  s.  18  (2),  post,  Appx.  C. 
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Building.— See  St.  Botolph,  Aldersgate  Without,  Vicar  of  v. 
Parishioners  of,  (1900)  P.  69;  HedleijY.  Webb,  (1901)  2  Ch. 
126;  Humphery  v.  Young,  (1903)  1  K.  B.  44;  Bot/ce  v.  Pad- 
dington  Corporation,  (1906)  A.  0.  1. 

„  in  the  London  Building  Act,  1894  (57  &  58  Vict.  c.  ccxiii.), 
ss.  138,  145,  154,  held  to  include  a  reservoir  for  water  con- 
structed under  the  authority  of  a  special  Act.  Moran  d  Son, 
Ltd.  V.  Morland,  (1909)  1  K.  B.  744. 

Building  line,  in  the  Public  Health  (Building  in  Streets)  Act,  1888 
(ol  &  52  Vict.  c.  52). — See  Bavensthorpe  L.  B.  v.  Hinchcliffe 
(1890),  24  Q.  B.  i).  168;  Att.-Gen.  v.  Edwards,  (1891)  1  Ch. 
194;  Hanrahany.  Leigh-on-Sea  V.  D.  C,  (1909)  2  K.  B.  257. 

,,  in  the  London  Building  Acts. — See  Barlow  v.  Kensington 
Vestry  (1886),  11  App.  Cas.  257;  London  County  Council  v. 
Cross  (1892),  61  L.  J.  M.  C.  160;  Allen  v.  Tjondon" County 
Council,  (1895)  2  Q.  B.  587;  London  County  Council  v. 
Metropolitan  Rail.  Co.,  (1909)  2  K.  B.  317. 

Business  has  no  definite  technical  meaning,  but  is  to  be  read  witli 
reference  to  the  object  and  intent  of  the  Act  in  which  it  occurs. 
Ex  parte  Breull  (1881),  16  Ch.  D.  484,  James,  L.J. 

„  in  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  199,  ordi- 
narily meant  trading  (for  gain)  under  the  Act  (Re  Bristol 
Athenmum  (1889),  43  Ch.  D.  236),  and  is  not  wide  enough  to 
include  the  case  of  a  literary  or  scientific  institution  not 
carried  on  for  gain.  Sect.  199  is  repealed  and  re-enacted  as 
8  Edw.  7,  c.  69,  ss.  267,  268. 

Business  (carrying  on) — i.e.,  as  a  principal,  not  as  a  clerk  or  work- 
man.    Graham  v.  Lewis  (1888),  22  Q.  B.  D.  1. 

,,  (trade  or),  in  the  Customs  and  Inland  Eevenue  Act,  1878 
(41  &  42  Vict.  c.  15),  8.  13  (2).  See  Muat  v.  Shaw  Stewart 
(1890),  17  Rettie  (So.),  377. 


Calculated  to  deceive,  in  the  Patents  Act,  1883  (46  &  47  Vict.  c.  57), 
s.  73,  meant  which  will  induce  the  public  to  purchase  tlio 
article  in  question  in  the  belief  that  it  was  other  than  it  really 
is.  Eno  V.  Dunn  (1890),  15  App.  Cas.  252.  The  section  is 
repealed  and  re-enacted  as  5  Edw.  7,  c.  15,  s.  11. 

Calendar  month  is  computed  in  the  same  way  in  civil  and  criminal 
proceedings.  Radcliffe  v.  Bartholomew,  (1892)  1  Q.  B.  161; 
vide  ante,  p.  163,  n. 

Candidate,  in  51  Geo.  3,  c.  126,  meant  a  man  who  offered  himself 
to  the  suffrages  of  the  electors.  See  the  Parliamentary  Elec- 
tions Act,  1868  (31  &  32  Vict.  c.  125),  s.  3. 
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Capital,  circulating  or  fixed.  See  Bond  v.  Barrow  Hfemutite  Steel 
Co.,  (1902)  1  Ch.  353. 

„  reduction  of.  See  Re  Anglo-French  Exploration  Co.,  (1902) 
2  Ch.  845. 

,,  expenditure,  in  the  Education  Act,  1902  (2  Edw.  7,  c.  42), 
s.  18  (1)  (c).    See  R.  v.  Wraith,  (1907)  2  K.  B.  756. 

,,  "  SUM  EMPLOYED  AS,''  in  the  Income  Tax  Act,  1842  (5  &  6  Vict. 
c.  35),  s.  100.    See  Royal  Ins.  Co.  v.  Watson,  (1896)  A.  C.  1. 

Capital  moneys. — See  Re  Bentley's  Yorkshire  Breweries,  Ltd., 
(1910)  1  Ch.  609. 

Carriage,  in  a  local  Act  of  1767  imposing  bridge  tolls,  held  to  in- 
clude bicycles  and  tricycles.  Cannan  v.  Earl  of  Abingdon, 
(1900)  2  Q.  B.  66;  but  see  ante,  p.  171,  n. 

,,  in  the  Motor  Cars  (Uses  and  Construction)  Order,  1904, 
arts.  1,  4,  held  to  include  a  tramcar.  Burton  v.  Nicholson, 
(1909)  1  K.  B.  397. 

[Carried  into,  in  the  Courts  of  Admiralty  Act,  1861  (24  &  25  Vict, 
c.  10),  s.  6,  is  used  in  a  wider  sense  than  "imjjorted." 
Dapueto  v.  Wyllie  (1874),  L.  R.  5  P.  C.  482.] 

Carry  on  business,  in  the  Moneylenders  Act,  1900  (63  &  64  Vict. 
c.  51),  s.  2.    See  Eirkwood  v.  Gadd,  (1910)  A.  C.  422. 

Cause  of  action  means  everything  which  the  plaintiff  would  have  to 
prove  if  traversed  in  order  to  support  his  claim  to  the  judg- 
ment of  the  Court.    Cooke  v.  Gill  (1872),  L.  R.  8  C.  P.  107. 

,,  in  Acts  dealing  with  local  Courts  having  a  jurisdiction  within 
a  limited  district,  e.g.,  in  the  Salford  Hundred  Court  Act,  1868 
(31  &  32  Vict.  c.  cxxx.  ss.  6,  7),  means  the  whole  cause  of 
action,  and  iiot  merely  the  act  or  default  which  gives  the  plain- 
tiff his  cause  of  complaint.  Payne  v.  Hogg,  (1900)  2  Q.  B. 
43  (0.  A.);  and  see  Feltonv.  Bower,  (1900)  1  Q.  B.  598. 

,,  includes  an  assignment  of  a  cause  of  action.  Read  v.  Brown 
(1888),  22  Q.  B.  D.  128. 

,,  in  the  Ecclesiastical  Courts  Act,  1813  (53  Geo.  3,  c.  127),  s.  ], 
is  "not  a  technical  word  signifying  one  kind  or  another;  it  is 
causa  jurisdictionis,  any  suit,  action,  matter  or  other  similar 
proceeding  competently  brought  before  and  litigated  in  a 
particular  court."  Green  v.  Lord  Penzance  (1881),  6  App. 
Cas.  671,  Lord  Selborne. 

Caveat,  in  the  Patents  Act,  1852  (15  &  16  Vict.  c.  83),  a.  20,  meant 
"aiiything  in  the  nature  of  an  opposition  at  any  stage,  and 
was  not  confined  to  the  opposition  at  the  Great  Seal,  which 
was  the  meaning  of  '  caveat '  under  the  old  practice."  John- 
son's fatent  (1880),  13  Oh.  D.  398,  note  (1),  Lord  Cairns,  L.C. 
See  now  7  Edw.  7,  c.  29,  s.  11. 
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Chancellor,  the  lord.— See  Int.  Act,  1889,  s.  12  (1),  post, 
Appx.  G.  Cf.  National  Debt  Eedemption  Act,  1889  (52  &  53 
Vict.  c.  4),  s.  18. 

Charge  or  control,  in  the  Employers'  Liability  Act,  1880  (43  &  44 
Vict.  0.  42),  s.  1  (5),  construed  as  being  two  expressions,  both 
meaning  the  same  thing,  but  not  including  the  case  of  a  person 
whomerely  had  the  duty  to  clean  and  oil  the  machinery  of  the 
locking  apparatus  and  points  on  a  railway.  Gibbs  v.  Cr.  W.  E. 
(1883),  11  Q.  B.  D.  22. 

Charge  or  control  of  a  child.— See  the  Children  Act,  1908  (8 
Edw.  7,  c.  67),  s.  38  (2). 

Chargeable  (to  a  union),  in  the  Lunacy  Act,  1890  (53  &  54  Viot. 
c.  5),  s.  299.  See  B.  v.  Fulham  Guardians,  (1909)  2  K.  B. 
504. 

Charged  upon  land,  in  the  Limitation  Act,  1883  (3  &  4  Will.  A, 
c.  27),  s.  1,  applies  to  payments  in  the  nature  of  tithes  imposed 
by  37  Hen.  8,  c.  12,  on  houses  in  the  City  of  London.  Payne 
V.  Esdaile  (1888),  13  App.  Cas.  613. 

Charitable  purpose^,  [technically,  and  in  the  eye  of  a  Court  of 
justice,  "has  a  meaning  so  extensive  as  to  include  everything 
which  is  expressly  described  as  a  '  charitable  use '  in  43 
Eliz.  c.  4,  8.  1  (relating  to  charities),  or  is  within  what  has 
been  called  the  equity  of  the  statute,  but  there  is  perhaps 
not  one  person  in  a  thousand  who  knows  what  is  the  technical 
and  legal  meaning  of  the  word  'charity.'"  Dolan  v.  Mae- 
dermott  (1868),  3  Ch.  App.  678,  Lord  Cairns.] 

„  in  the  Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  Sch.  A.,  s.  61, 
has  the  legal  technical  meaning  given  it  by  English  law. 
Income  Tax  Commissioners  v.  Pemsel,  (1891)  A.  C.  532 ; 
and  see  Cunnack  v.  Edwards,  (1896)  2  Ch.  679  (C.  A.). 

Charitable  trust. — See  Att.-Gen.  v.  Webster  (1875),  L.  R.  20 
Eq.  483;  Fell  v.  Official  Trustee  of  Charity  Lands,  (1898) 
2  Ch.  44  (C.  A.);  Hunter  v.  Att.-Gen.,  (1899)  A.  C.  323; 
Blair  v.  Duncan,  (1902)  A.  C.  37;  In  re  Pardoe,  (1906)  2  Ch. 
184;  Ex  parte  University  College  of  North  Wales  (1908), 
72  J.  P.  195. 

Charitable  use. — Be  Church  Patronage  Trust,  (1904)  2  Ch.  643 
(C.  A.). 

Charity,  [in  the  Charitable  Trusts  Act,  1853  (16  &  17  Vict.  c.  137), 
s.  66,  applies  to  every  institution  in  England  and  Wales 
endowed  for  charitable  purposes,  "  even  though  the  constitu- 
tion of  the  charity  or  the  corpus  of  the  property  should  be 
abroad."  Be  Duncan  (1867),  2  Ch.  App.  356;]  and  see 
Cunnack  v.  Edwards,  (1896)  2  Ch.  679. 

„      Commissioners. — See  Int.  Act,  1889,  s.  12  (14),  post,  Appx.  C. 
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Chie];'  officer  OF  POLICE,  in  the  Sunday  Observance  Prosecution  Act, 
1871  (34  &  35  Vict.  c.  87),  ss.  1,  2,  sohed.  E.  v.  Halkett, 
(1910)  1  K.  B.  50. 

Chief  Secketary  (for  Ireland). — See  Int.  Act,  1889,  s.  12  (10), 
post,  Appendix  C. 

Child,  [in  the  Poor  Eelief  Act,  1601  (43  Eliz.  c.  2),  s.  7,  does  ^ot 
include  grandchild.  Maund  v.  Mason  (1874),  L.  R.  9  Q.  B. 
254.] 

,,     in  Statute  of  Distribution. — Vide  ante,  p.  173. 

„  when  used  in  a  statute,  as  to  real  estate  means  children  lawful 
at  birth  by  the  law  of  England;  as  to  personalty  means 
children  lawful  according  to  the  law  of  the  domicil  of  the 
parents  at  the  date  of  their  birth.  Re  Goodman's  Trusts 
(1881),  17  Ch.  D.  266;  but  see  Dicey,  Conflict  of  Laws, 
2nd  ed.;  Be  Price,  (1900)  1  Ch.  442. 

Chimney,  in  the  Public  Health  (London)  Act,  1891  (54  &  55  Vict, 
c.  76),  s.  24,  includes  the  funnel  of  a  steamboat.  Tough  v. 
Hopkins,  (1904)  1  K.  B.  804. 

Claim,  in  the  Parliamentary  Registration  Acts,  includes  a  statutory 
declaration  in  support  of  a  claim  to  vote.  Ainsley  v.  Nichol- 
son (1890),  24  Q.  B.  D.  144. 

„  in  the  Employers  and  Workmen  Act,  1875  (38  &  39  Vict.  c.  90), 
ss.  3  (1),  4.  See  Keates  v.  Merthyr  Consolidated  Collieries, 
Ltd.,  (1910)  2  K.  B.  445  (C.  A.). 

"Claiming  right  thereto,"  in  the  Prescription  Act,  1832  (2  &  3 
WiU.  4,  c.  71),  s.  2.  See  Gardner  v.  Hodgson's  Kingston 
Breweries  Co.,  (1900)  1  Ch.  592. 

[Clause  of  a  will,  in  the  Statute  of  Frauds  (29  Chas.  2,  c.  3),  s.  6, 
means  "some  collocation  of  words  in  the  will  which,  when 
removed  out  of  the  will,  will  leave  the  rest  of  the  will  intel- 
ligible." Swinton  v.  Bailey  (1878),  4  App.  Cas.  70,  77,  Lord 
Cairns.  "The  word  'clause'  is  not  used  in  any  strict  or 
technical  sense,  but  merely  means  the  same  thing  and  has  the 
same  efiect  as  'part.'  "    S.  C.  1  Ex.  D.  121,  per  Mellish,  L.J.] 

Clerk  or  servant,  in  the  Preferential  Payments  in  Bankruptcy  Act, 
1888  (51  &  52  Vict.  c.  62),  as  extended  by  60  &  61  Vict.  c.  19, 
s.  3,  does  not  include  the  managing  director  of  a  company. 
Re  Newspaper  Proprietary  Syndicate,  Limited,  (1900)  2  Ch. 
349.     Cf.  Archbold,  Cr.  PI.  (24th  ed.)  645. 

Coal,  in  the  Metropolitan  Streets  Act,  1867  (30  &  31  Viot.  c.  134), 
8.  15,  does  not  include  coke.  Fletcher  v.  Fields,  (1891)  1 
Q.  B.  790. 
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Collision,  in  the  County  Courts  Admiralty  Jurisdiction  Act,  1868 
(31  &  32  Vict.  c.  71),  s.  3,  applies  only  as  between  vessels  ^.nd 
not  as  between  a  vessel  and  a  pier.  The  Normandy,  (1904) 
P.  187. 

Collusion,  in  the  Matrimonial  Causes  Act,  1860  (23  &  24  Vict, 
c.  144),  s.  7.— See  Hunt  v.  Hunt  (1878),  47  L.  J.  P.  D.  &  A. 
22;  Alexandre  v.  Alexandre  (1870),  L.  R.  2  P.  &  D.  164; 
Butler  V.  Butler  (1890),  15  P.  D.  67  (C.  A.);  Same  v.  Same, 
(1893)  P.  185;  (1894)  P.  25;  Rogers  v.  Rogers,  (1894)  P. 
161;  Churchward  V.  Churchward,  (1895)  P.  7. 

Colonial  Legislature. — See  Int.  Act,  1889,  s.  18  (7),  post,  Appx.  C. 

Colony. — Any  part  of  the  King's  dominions  except  the  British 
Islands  and  British  India.  See  Int.  Act,  1889,  s.  18  (3),  post, 
Appx.  C.  Where  parts  of  the  King's  dominions  are  under 
both  a  local  and  a  central  Legislature  (e.g.  Canada  and 
Australia),  all  parts  under  the  central  Legislature  are  one 
colony  for  the  purposes  of  this  definition. 

Commencement. — Vide  ante,  p.   163. 

Commercial  matters,  in  Art.  1233  (7)  of  the  Quebec  Civil  Code  held 
to  include  an  action  by  stockbrokers  on  a  balance  of  account 
rendered  to  their  principal  in  respect  of  purchases  and  sales  on 
his  private  speculative  account.  Forget  v.  Baxter,  (1900) 
A.  C.  467. 

Commissioners  of  Woods  or  of  Woods  and  Forests. — See  Int.  Act, 
1889,  s.  12  (12),  post.  Appendix  C. 

„     OF  Works.— See  Int.  Act,  1889,  s.  12  (13),  post.  Appendix  C. 

Committed  for  trial. — See  Int.  Act,  1889,  s.  27,  post.  Appendix  C. 

Committed  to  Prison,  in  the  Prison  Act,  1877  (40  &  41  Vict.  c.  21), 
8.  57,  means  "ordered  to  be  kept  in  prison."  Mullins  v. 
Treasurer  of  Surrey  (1881),  7  App.  Cas.  1,  9. 

"Common  employment." — See  Burr  v.  Theatre  Royal,  Drury  Lane, 
(1907)  1  K.  B.  544;  Coldrich  v.  Partridge,  Jones  d  Co.,  Ltd., 
(1909)  1  K.  B.  530  (C.  A.);  (1910)  A.  C.  77. 

Common  lodging-house,  in  the  Common  Lodging  House  Acts,  1851 
and  1853  (14  &  15  Vict.  c.  28,  16  &  17  Vict.  c.  41),  as  explained 
by  23  &  24  Vict.  c.  26,  means  a  house  open  to  all  comers  of 
whatever  class  (Langdon  v.  Broadbent  (1878),  37  L.  T.  436) 
who  are  received  for  payment,  but  does  not  include  charitable 
institutions.    Parker  v.  Talbot,  (1905)  2  Ch.  643  (C.  A.). 

Communicate  and  Communications,  in  the  Official  Secrets  Act,  1889 
(52  &  53  Vict.  c.  52),  s.  8,  "include  any  communication, 
whether,  in  whole  or  in  part,  and  whether  the  document, 
sketch,  plan,  model,  or  information  itself,  or  the  substance  or 
effect  thereof  only  be  communicated." 
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CoiiPANY. — ^Apart  from  special  definition  in  a  particular  statute,  has 
no  strictly  technical  meaning.  It  involves  the  ideas:  (1)  an 
association  of  persons  too  numerous  to  be  described  as  a  firm ; 
(2)  power  of  a  member  to  transfer  his  interest  without  the 
consent  of  the  other  members.  Re  Stanley,  (1906)  1  Ch.  131, 
134,  Buckley,  J. 

,,  in  the  Companies  (^Consolidation)  Act,  1908  (8  Edvv.  7,o.  69), 
ss,  192, 285,  does  not  include  a  foreign  company.  Thomas  v. 
United  Butter  Cos.  of  France,  Ltd.,  (1909)  2  Ch.  484. 

„  in  the  Railway  Companies  Act,  1867  (30  &  31  Vict.  c.  127), 
ss.  3,  4,  includes  a  dock  company  which  has  a  short  line  of 
railway  attached,  although  the  railway  is  ancillary  to  the 
dock.  'G.  N.  Rail.  Co.  v.  Tahoiirdin  (1883),  13  Q.  B.  D.  320. 
And  see  Public-  Compani/. 

,,  INCORPORATED  BY  AcT  OF  PARLIAMENT. — An  iusuraucc  Company 
incorporated  by  charter,  in  virtue  of  powers  given  by  an  Act 
of  Parliament,  is  a  company  incorporated  by  Act  of  Parlia- 
ment within  the  meaning-  of  an  investment  clause.  Elve  v. 
Boyton,  (1891)1  Ch.  501. 

,,  PUBLIC,  in  the  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35), 
s.  5,  held  to  include  an  unincorporated  life  assurance  society 
established  under  a  deed  of  settlement,  and  possessing 
power,  &e.  under  a  private  Act.  Re  Griffith  (1879),  12  Ch.  D. 
655.     See  Re  Castlehaw,  (1903)  1  Ch.  352. 

„  [whether  incorporated  or  not,  in  the  Judgments  Act,  1838 
(1  &  2  Vict.  c.  110),  s.  14,  is  an  expression  not  known  to  the 
law  as  a  legal  term  with  a  definite  legal  meaning.  Mclntyre 
V.  Cornell  (1851),  20  L.  J.  Ch.  284.] 

[Competent  Court,  in  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  02),  s.  5, 
"  must  be  understood  to  mean  a  Court  acting  within  the  local 
limits  of  its  existing  jurisdiction."  Washer  v.  Elliott  (1876), 
1  0.  P.  D.  174.] 

Concealed  fraud,  in  Statutes  of  Limitations.  See  Latvranee  v.  Lord 
Norreys  (1890),  15  App.  Cas.  210;  Gibbs  v.  Guild  (1882),  9 
Q.  B.  D.  59  (C.  A.). 

Conclusive  evidence,  in  the  Companies  Act,  1862  (25  &  26  Vict. 
c.  89),  s.  51.  See  Re  Hadleigh  Castle  Gold  Mines,  TJd., 
(1900)  2  Ch.  4l9  (C.  A.).  The  section  is  re-enacted  as  8 
Edw.  7,  c.  69,  s.  69  (3). 

Conduct  and  affairs  op  bankrupt,  in  the  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  28  (2),  means  conduct  arising  out  of  or 
connected  with  the  bankruptcy,  but  is  not  confined  to  the 
matters  specified  in  sect.  28  (3).  Re  Jones  (1890),  24  Q.  B.  D. 
589. 

Conflict,  in  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  56. 
See  Earl  of  Lonsdale  v.  Lowther,  (1900)  2  Ch.  687, 
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Consent  or  ageeement,  in  the  Prescription  Act,  1832  (2  &  3  Will.  4, 
0.  71).    See  Ilyman  v.  Van  der  Bergh,  (1907)  2  Oh.  .516. 

Consul  or  Vice-consul. — For  the  purpose  of  the  application  of  the 
Extradition  Acts,  1870  and  1873,  to  British  possessions,  in- 
cludes any  person  recognised  by  the  Governor  of  a  British 
possession  as  a  consular  officer  of  a  foreign  State  (36  &  37  Vict, 
e.  60,  s.  7).  This  enactmentwas  passed  to  cover  the  Canadian 
decision  in  Lamirande's  case  (1866),  10  Lower  Can.  Jur.  289. 

Consular  agent,  in  the  Sea  Fisheries  Act,  1868  (31  &  32  Vict.  c.  45), 
Sehed.  1,  is  equivalent  to  "consular  officer  "  as  defined  in  that 
Act,  s.  5.  The  definition  of  1868  is  slightly  affected  by  that 
in  the  Int.  Act,-  1889,  s.  12  (20),  post,  Appendix  O. 

,,  OFFICER,  in  all  Acts,  includes  consul-general,  consul,  vice- 
consul,  consular  agent,  or  any  person  for  the  time  being  autho- 
rised to  discharge  the  duties  of  consul-general,  consul,  or 
vice-consul.  Int.  Act,  1889,  s.  12  (20),  post,  Appendix  C; 
cf.  52  &  53  Vict.  c.  10,  s.  5  (Commissioners  of  Oaths);  55  &  56 
Vict.  c.  23,  s.  24  (Foreign  Marriage).  This  definition  is  based 
on  that  contained  in  the  Sea  Fisheries  Act,  1868  (31  &  32  Vict, 
c.  45),  with  the  substitution  of  "authorised  to  discharge  "  for 
"discharging."  In  the  earlier  Act,  also,  "consular  agent" 
in  the  convention  scheduled  to  the  Act  is  defined  as  equivalent 
to  consular  officer. 

.,  in  the  Merchant  Shipping  Act,  1894  (67  &  58  Vict.  e.  60), 
s.  742,  "  when  used  in  relation  to  a  foreign  country,  means  the 
officer  recognised  by  her  Majesty  as  a  consular  officer  of  that 
foreign  country."  Consular  authority  depends  upon  the 
.exequatur  or  the  recognition  by  a  Secretary  of  State  for  the 
British  Crown,  and  not  upon  the  mandate  contained  in  a 
foreign  commission. 

.  „  in  the  Army  Act  (44  &  45  Vict.  c.  58),  s.  94  (1),  "  any  British 
consul-general,  consul,  or  vice-consul,  or  person  duly  exercis- 
ing the  authority  of  a  British  consul."  The  Army  Act,  s.  104, 
exempts  from  billeting  "  the  house  of  residence  of  any  foreign 
consul  duly  accredited  as  such."  The  word  "accredited"  is 
applicable  to  the  foreign  consul,  while  "received"  or  "re- 
cognised "  would  be  more  appropriate. 

„  (in  the  consular  service  of  His  Majesty)  in  the  Naturalisation 
Act,  1870  (33  &  34  Vict.  c.  14),  s.  17,  means  and  includes 
consul-general,  consul,  vice-consul,  consular  agent,  and  any 
person  for  the  time  being  discharging  the  duties  of  consul- 
general,  consul,  or  consular  agent. 

Context  is  not  limited  to  the  context  of  the  particular  section  in 
which  the  definition  occurs,  but  means  the  context  of  the  whole 
Act.    Esher,  M.R.,  In  re  Evans,  (1891)  1  Q.  B.  144, 
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Continuing  offence. — See  Welsh  v.  West  Ham  Corporation,  (1900) 
1  Q.  B.  324;  Ex  parte  Burnby,  (1901)  2  K.  B.  458;  Blackpool 
Corporation  v.  Johnson,  (1902)  1  K.  B.  646;  Mullis  v.  Hub- 
bard, (1903)  2  Ch.  431.  Paley,  Summary  Convictions 
(8th  ed.),  284,  285;  Encycl.  Laws  of  England  (2nd  ed.), 
vol.  iii.  p.  524. 

[CoNTEACT,  in  the  Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  25, 
meant  a  "contract  binding  in  law,  which  of  course  imports 
a  consideration."  Anderson's  case  (1877),  7  Ch.  D.  113, 
Thesiger,  L.J.] 

,,  OF  SERVICE,  in  the  Workmen's  Compensation  Act,  1906  (6 
Edw.  7,  c.  58),  s.  13.  Simmons  v.  Heath  Laundry  Co.,  (1910) 
1  K.  B.  543,  547  (C.  A.);  Doggeft  v.  Waterloo  Taxi-Cab 
Co.,  (1910)  2  K.  B.  336  (C.  A.). 

CoNTEACTOR,  in  the  Workmen's  Compensation  Act,  1906  (6  Sdw.  7, 
e.  58),  ss.  4,  13.    See  Marhs  v.  Carne,  (1909)  2  K.  B.  516. 

Contrary  or  other  intention,  in  the  Real  Estate  Charges  Act,  1854 
(17  &  18  Vict.  c.  113),  s.  1.  See  Re  Birch,  Hunt  v.  Thorn, 
(1909)  1  Ch.  787. 

Conveyance,  in  the  Yorkshire  Registry  Act,  1884  (47  &  48  Vict, 
c.  54),  s.  3,  includes  "any  assignment, appointment, lease  or 
settlement  made  by  deed  oin  a  sale,  mortgage,  demise,  or  settle- 
ment of  any  land  or  appointment  of  a  new  trustee  in  respect 
thereof,  which  has  been  executed  by  one  or  more  of  the  parties 
by  whom  any  interest  in  such  land  is  thereby  conveyed." 
Cf.  Credland  v.  Potter  (1874),  10  Ch.  App.  8,  12,  per  Lord 
Cairns. 

,,  OR  assignment,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  4,  sub-s.  1  (a),  is  limited  to  those  particular  modes  of 
disposition  of  property,  and  means  a  formal  conveyance  or 
assignment  properly  so  called  of  the  whole,  or  substantially 
the  whole,  of  the  debtor's  property.  B.e  Spademan  (1890),  24 
Q.  B.  D.  741,  Fry,  L.J.  "Conveyance  or  assignment  is  an 
instrument  under  seal  actually  transferring  the  legal  and 
equitable  interest  in  the  property,  so  as  to  take  it  out  of  the 
assignor  and  vest  it  in  the  assignees,"  Lopes,  L.J. 

„  ON  SALE,  in  the  Stamp  Act,  1891  (54  &  55  Vict.  C..39),  ss.  14, 
54,57.  See  Inland  Revenue  Commissioners  v.  Maple  S  Co., 
Paris,  Ltd.,  (1908)  A.  C.  22;  Inland  Revenue  Commissioners 
V.  Tod,  (1898)  A.  C.  399;  Chesterfield  Brewery  Co.  v.  Inland 
Revenue  Commissioners,  (1898)  2  Q.  B.  7;  Swayne  v.  Inland 
Revenue  Commissioners,  (1899)  1  Q.  B.  335;  (1900)  1  Q.  B. 
172  (C.  A.);  O.  N.  R.  v.  Inland  Revenue  Commissioners, 
(1901)  1  K.  B.  416. 

Convicted  of  felony,  in  the  Licensing  Act,  1870  (33. &  34  Vict, 
c.  29),  s.  14,  did  not  apply  to  a  person  who  after  conviction 
for  felony  has  received  a  free  pardon.  Hay  v.  Tower  Justices 
(1890),  24  Q.  B.  D.  661.  See  now  10  Edw.  7  &  1  Geo.  5, 
C  24,  s.  35, 
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Conviction,  in  the  Criminal  Law  Consolidation  Acts,  1861,  and  the 
'Criminal  Appeal  Act,  1907  (7  Edw.  7,  c.  23).  See  R.  v. 
Blaby,  (1894)  2  Q.  B.  170;  R.  v.  Verney  (1909),  73  J.  V. 
288;  R.  V.  Ireland,  (1910)  1  K.  B.  654;  Arelib.  Cr,  PI. 
(24th  ed.)  244,  342. 

Co-PARTNEESHip,  in  the  Larceny  Act,  1868  (31  &_32  Vict.  c.  116), 
s.  1,  is  not  used  in  the  sense  of  eo-»wnership,  as  the  modern 
usage  confines  the  meaning  of  the  word  to  societies  formed 
for  gain.    R.  v.  Robson  (1886),  16  Q.  B.  D.  140. 

Copy,  in  the  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  includes  matter 
contained  in  a  newspaper  registered  as  a  serial  publication. 
fMe  V.  Devon  Newspaper  Co.  (1889),  40  Ch.  D.  500;  but  not 
perforated  music  sheets  for  use  on  a  mechanical  organ. 
Booseyr.  Whight,  (1900)  1  Ch.  122;  Mahev.  Connor,  (1909) 
1  K.  B.  515. 

„  in  the  Fine  Arts  Copyright  Act,  1862  (2.5  &  26  Vict.  c.  68), 
s.  11.     HanfstaenglY.  W.  H.  Smith  S  Son,  (1905)  1  Ch.  519. 

Cost  or  relief,  in  the  Poor  Law  Act,  1868  (31  &  32  Vict.  c.  122), 
s.  33,  does  not  mean  the  cost  of  relief  as  fixed  b}'  the  guardians 
of  the  union  (to  which  the  deserted  wife  is  chargeable)  upon 
making  an  order  for  relief,  but  what  the  justices  estimate  as 
the  proper  cost  of  relief.  Dinning  v.  South  Shields  Union 
(1884),  13  Q.  B.  D.  25  (C.  A.). 

Costs  (double).— See  Hasker  v.  Wood  (1885),  54  L.  J.  Q.  B.  419; 
Reeve  v.  Gibson,  (1891)  1  Q.  B.  660.  5  &  6  Vict.  o.  97,  ss.  1,  2, 
substituted  full  for  double  costs  where  given  by  statute  prior 
to  1842;  and  see  the  provisions  as  to  costs  in  the  Public  Autho- 
rities Protection  Act,  1893  (56  &  57  Vict.  c.  61);  and  Ann.  Pr. 
1911,  pp.  1074,  1083. 

„  (full),  in  the  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  s.  26, 
means  costs  as  between  party  and  party,  and  not  as  between 
solicitor  and  client.     Avery  v.  Wood,  (1891)  3  Ch.  115. 

Cotton  cloth  factory  means  "any  room,  shed,  or  workshop,  or  any 
part  thereof,  in  which  the  weaving  of  cotton  cloth  is  carried 
on.'.'  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22), 
s.  90. 

Countermand,  in  Bills  of  Exchange  Act,  1883' (46  &  47  Vict.  c.  62), 
s.  75.  See  Curtice  v.  London  City  and  Midland  Bank, 
(1908)  1  K.  B.  293  (C.  A.). 

County  presumably  includes  count}'  of  a  city  or  of  a  town.  Int.  Act, 
1889  (c.  63),  s.  4.  post,  Appendix  C.;  and  see  ante,  p.   164. 

,,  in  the  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  4,  c.  76), 
s.  38,  includes  a  county  of  a  town.  R.  v.  Pearce  (1880'),  5 
Q.  B.  D.  386, 
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County  Court,  as  respects  England  and  Wales — 

(a)  unless  the  contrary  intention  appears,  means  in  every 
Act  and  Order  in  Council  passed  or  made  after  1846,  "a 
Court  under  the  County  Courts  Act,  1888  (51  &  52  Vict, 
e.  48)."    See  Int.  Act,  1889,  s.  6,  post,  Appendix  C. 

(b)  in  the  Sheriffs  Act,  1887  (50  &  51  Vict.  c.  55),  s.  18, 
Iho  common  law  County  Court,  now  held  only  for  parlia- 
mentary elections,  and  the  due  execution  of  writs. 

,,  COURT,  as  respects  Ireland,  in  Acts  passed  after  1889,  means  a 
civil  bill  Court  within  the  meaning-  of  the  County  Officers  and 
Courts  (Ireland)  Act,  1877  (40  &  41  Vict.  c.  66).  Int.  Act, 
1889,  s.  29,  post,  Appendix  C. 

Course  of  employment,  in  Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58).  See  Cremin  v.  Guest,  Keen  v.  Nettlefolds, 
(1908)  1  K.  B.  469;  Gane  v.  Norton  Hill  Colliery  Co.,  (1909) 
2  K.  B.  539;  Craske  v.  Wigan,  (1909)  2  K.  B.  635;  Brice  v. 
Edward  Lloyd,  Ltd.,  (1909)  2  K.  B.  804;  EeedY.  G.  W.  Fail, 
Co.,  (1909)  A.  C.  31;  LawY.  G.  S.  N.  Co.,  (1909)  A.  C.  523. 

Court. — (1)  See  Competent  Court.  (2)  in  a  local  Sanitary  Act, 
See  Merrick  v.  Liverpool  Corporation,  (1910)  2  Oh.  449. 

Court  (any),  in  the  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  4, 
includes  a  County  Court.  Morriston  Tinplate  Co.  v.  Brooker, 
(1908)  1  K.  B.  403. 

Court  of  Appeal.— See  Int.  Act,  1889,  s.  13  (2),  post,  Appendix  C. 

„  op  assize  in  England,  Wales,  and  Ireland,  means  a  Court  of 
assize,  a  court  of  oyer  and  terminer,  and  a  court  of  gaol 
delivery,  or  any  of  them,  and  includes  the  Central  Criminal 
Court.     See  Int.  Act,  1889,  s.  13  (4),  post,  Appendix  C. 

,,   OF  OYER  AND  TERMINER  OR  GENERAL  GAOL  DELIVERY,  in  tho 

Assizes  Belief  Act,  1889  (62  &  53  Vict.  c.  12),  s.  7,  includes  a 
court  of  assize  and  the  Central  Criminal  Court.  And  see  Int. 
Act,  1889,  s.  13  (4),  post.  Appendix  C. 

,,  OF  QUARTER  SESSIONS  mcans  the  justices  of  any  county,  riding', 
parts,  division,  or  liberty  of  a  county,  or  of  a  county  of  a  city, 
or  county  of  a  town  (borough)  in  general  or  quarter  sessions 
assembled;  and  also  the  court  of  a  recorder  of  a  municipal 
borough  which  has  a  separate  court  of  quarter  sessions.  Int. 
Act,  1889,  s.  13  (14),  post.  Appendix  C. 

,,     OF  SUMMARY  JURISDICTION. — See  Summary  jurisdiction. 

Creditor  in  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  6,  does  not 
include  a  receiver  appointed  in  an  action  in  the  Chancery 
Division,  as  a  receiver  has  no  remedy  in  his  own  right  against 
debtors  of  the  person  of  whose  property  he  is  receiver.  Re 
Backer  (1889),  22'  Q.  B.  D.  179  (O.  A.),  qumre,  whether 
includes  a  cestui  que  trust  in  respect  of  claims  against  a 
defaulting  trustee.    He  Lake,  (1901)  1  K.  B.  701. 

c.  MM 
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Creditoe,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),s.48, 
means  a  person  who,  when  a  charge  or  payment  is  made,  is 
entitled,  if  bankruptcy  supervenes,  to  prove  them  and  take  a 
dividend.     Re  Blackpool  Motor  Car  Co.,  (1901)  1  Ch.  77. 

„  in  the  Companies  Act,  1862  (25  &  26  Vict.  e.  89),  ss.  80,  82, 
did  not  include  the  creditor  of  a  creditor  of  a  company  who  has 
obtained  a  garnishee  order  attaching  a  debt  due  from  the  com- 
pany to  his  debtor.  Re  Combined  Weighing  and  Advertising 
Machine  Co.  (1889),  43  Ch.  D.  99  (C.  A.).  See  now  8  Edw.  7, 
c.  69,  ss.  129,  137. 

Creditors  whom  the  Court  thinks  entitled  to  be  heard  includes 
outside  creditors  in  the  case  of  a  scheme  of  an  arrangement  of 
the  afPairs  of  a  liquidating  railway  company.  Re  East  and 
West  India  Dock  Co.  (1890),  44  Ch.  D.  38. 

Crime,  in  the  Elementary  Education  Act,  1870  (33  &  34  Viet.  c.  75j, 
sch.  2,  Part  I.  r.  14,  includes  a  "conspiracy"  punishable 
under  the  Criminal  Law  and  Procedure  (Ireland)  Act,  1887 
(50  &  51  Vict.  c.  20).  Conyheare  v.  London  School  Board, 
(1891)  1  Q.  B.  118. 

Oeimin.4I,  cause  or  matter,  in  the  Supreme  Court  of  Judicature  Act, 
1873  (36  &  37  Vict.  e.  66),  s.  47,  does  not  include  any  question 
arising  out  of  the  committal  of  a  clergyman  for  contumacy  to 
an  order  of  the  Ecclesiastical  Court:  Cox  v.  Hakes  (1890), 
15  App.  Cas.  506;  nor  an  order  striking  a  solicitor  off  the 
rolls:  Re  Bade  (1890),  25  Q.  B.  D.  228. 

,,  includes  decisions  on  a  habeas  corpus  under  the  Extradition 
Acts,  1870  and  1873.  Re  Alice  Woodhall  (1889),  20  Q.  B.  D. 
832:  and  refusal  of  bail  on  an  indictment:  R.  v.  Foote  (1883), 
10  Q.  B.  D.  378. 

,,  includes  a  proceeding  to  compel  a  magistrate  to  state  a  case 
upon  a  point  of  law  arising  in  a  criminal  cause  or  matter. 
Re  Schofield,  (1891)  2  Q.  B.  428. 

,,  includes  proceedings  for  penalties  before  a  magistrate  under 
the  London  Building  Acts:  Payne  v.  Wright,  (1892)  1  Q.  B. 
104;  66  L.  T.  148;  proceedings  for  penalties  under  the  Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  27;  R.  v.  Tyler, 
(1891)  2  Q.  B.  588;  and  proceedings  to  enforce  payment  of 
rates  which  might  end  in  imprisonment:  Seaman  v.  Burley, 
(1896)  2  Q.  B.  344;  and  see  Raydon  v.  South  Met.  Tramways 
Co.,  (1893)  2  Q.  B.  304. 

Crimping.— B.  v.  Abrahams,  (1904)  2  K.  B.  859;  R.  v.  Goldberg 
(1904)  2  K.  B.  866. 

Crown. — See  Int.  Act,  1889,  s.  30,  post,  Appendix  C. 

Cruelty,  in  the  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85), 
s.  22,  considered.    Russell  v.  Russell,  (1897)  A.  C.  395. 
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Custom  was  not  used  in  the  Municipal  Corporations  Act,  1835  (5 
&  6  Will.  4,  c.  76),  s.  2,  in  the  technical  sense  of  the  word, 
but  was  only  equivalent  to  "usage."  Prestney  v,  Mayor  of 
Colchester  (1882),  21  Ch.  D.  120. 

Customer,  of  a  banker,  in  the  Bills  of  Exchange  Act,  1882  (45  &  46 
Vict.  c.  61),  s.  82,  see  (?.  W-  Rail.  Co.  v.  London  and  County 
Banking  Co.,  (1899)  2  Q.  B.  172;  (1900)  2  Q.  B.  j(;45; 
'Mathews  v.  Brown  (1894),  63  L.  J.  Q.  B,  494;  ri90])  A,  0, 
414. 


Day.— ["  Our  law,"  said  Sir  W.  Grant  in  Lester  v.  Garland  (1808),  15 
Ves.  248,  "rejects  fractions  of  a  day  more  generally  than  the 
civil  law  does,  the  eSect  of  which  is  to  render  the  day  a  sort  of 
indivisible  point,  so  that  any  act,  done  in  the  compass  of  it,  is 
no  more  referable  to  any  one  than  to  any  other  portion  of  it, 
but  the  act  and  the  day  are  co-extensive,  and  therefore  the  act 
cannot  properly  be  said  to  be  passed  until  the  day  is  passed." 
"  It  is  a  well-known  maxim  that  the  law  takes  no  notice  of  the 
fractions  of  a  day  .   .   .  except  where  there  are  conflicting- 
rights  between  subject  and  subject."     Tomlinson  v.  Bullock 
(1879),  4  Q.  B.  D.  230,  232;   and  see  Re  Railway  Sleepers 
Supply  Co.  (1885),  29  Ch.  D.  204;   Goldsmiths'  Co.  v.  West 
Metrop.  Bail.  Co.,  (1904)  1  K.  B.  1.    But  if  a  statute  enacts 
that  "a  licence  shall  commence  on  the  day  on  which  the  same 
shall  be  granted,"  it  "does  not"  (Campbell  v.  Strangewaya 
(1878),  3  C.  P.  D.  107)  "necessarily  mean  that  it  shall  begin 
at  the  first  moment  of  the  day";  therefore,  if  a  person  does 
the  thing  requiring  a  licence  without  having  previously  taken 
out  a  licence,  the  taking  out  a  licence  later  in  the  day  will  not 
exonerate  him  from  the  penalty  to  which  he  became  liable  for 
doing  the  thing  without  having  previously  taken  out  a  licence . 
For  "though"  (Combe  v.  Pitt  (1763),  3  Burr.  1423,  1434) 
"the  law  does  not  in  general  allow  of  the  fraction  of  a  day, 
yet  it  admits  it  in  cases  where  it  is  necessary  to  distinguish. 
And  I  do  not  see  why  the  very  hour  may  not  be  so  too,  where 
it  is  necessary  and  can  be  done,  for  it  is  not  like  a  mathe- 
matical point  which  cannot  be  divided."    In  Chick  v.  Smith 
(1840),  8  Dowl.  340,  Patteson,  J.,  said:   "The  good  sense  of 
the  matter  is  that,  where  it  is  necessary  to  show  which  was 
the  first  of  two  acts,  the  Court  is  at  liberty  to  consider  fractions 
of  a  day.    The  rule  of  law  would  be  otherwise  absurd."    Vide 
Clarke  v.  Bradlaugh  (1881),  7  Q.  B.  D.  151.] 

Days. — "In  any  case  in  which  any  particular  number  of  days  not 
expressed  to  be  clear  days  is  prescribed  by  the  Rules  of  the 
Supreme  Court,  the  same  shall  be  reckoned  exclusively  of  the 
first  day  and  inclusively  of  the  last  day."  R.  S.  C.  1883, 
Ord.  LXIII.  r.  12.  This  definition  accords  with  Williams  v. 
Burgess  (1840),  12  A.  &  E.  635;  and  Radcliffe  v.  Bar- 
tholomew, (1892)  1  Q.  B.  161;  Be  North,  (1895)  2  Q.  B.  264. 

M  M  2 
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Days,  in  the  County  Court  Eules,  1903,  "  clear  days  means  that  in  all 
cases  in  which  any  particular  number  of  days  is  prescribed  for 
the  doing  of  any  act  or  for  any  other  purpose,  the  same  is  to 
be  reckoned  exclusive  both  of  the  first  and  of  the  last  day." 
Ord.  LV. 

,,  "  Not  less  than  fourteen  days  "  has  been  read  to  mean  four- 
teen clear  days  in  Re  Railway  Sleepers  Supply  Co.  (188S), 
29  Oh.  D.  204;  see  McQueen  v.  Jackson,  (1903)  2  K.  B.  163; 
R.  V.  Shropshire  JJ.  (1838),  8  A.  &  E.  173;  Chambers  v. 
Smith  (1843),  12  M.  &  W.  2. 

,,  as  to  "days"  in  marine  insurance  policies,  see  Cornfoot  v. 
Royal  Exchange  Assurance  Corporation,  (1904)  1  K.  B. 
40  (C.  A.). 

Dealer  in  spirits,  in  the  Excise  Licence  Act,  1825  (6  Geo.  4,  c.  81), 
s.  2.    See  TinwellY.  Mayhook,  (1904)  2  K.  B.  790. 

Dealings,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62),  s.  17, 
refers  to  matters  particularly  connected  with  the  bankruptcy 
as  disting'uished  from  conduct,  i.e.  the  bankrupt's  general 
conduct.  Per  Lord  Coleridge,  C;J.,  in  In  re  A  Solicitor 
(1890),  25  Q.  B.  D.  17,  25. 

Debent0re  "is  a  word  which  has  somehow  crept  into  the  English 
language,  and  does  not  appear  to  admit  of  any  accurate  defini- 
tion, but  it  is  recognised  by  the  statute  as  something  different 
from  a  promissory  note."  British  India,  dc.  Co.  v.  Commis- 
sioners of  Inland  Revenue  (1881),  7  Q.  B.  D.  165,  170.  "A 
debenture  means  a  document  which  either  creates  a  debt  or 
acknowledges  it,  and  any  document  which  fulfils  either  of 
these  conditions  is  a  debenture."  Levy  v.  Abercorris  Slate, 
dc.  Co.  (1887),  37  Ch.  D.  260,  264,  Chitty,  J.,  where  the 
derivation  and  history  of  the  word  is  discussed.  See  the 
Stamp  Act,  1891  (54  &  55  Viet.  c.  39,  sehed.),  and  Speyer  Bros. 
V.  Inland  Revenue,  (1907)  1  K.  B.  246,  255;  (1908)  A.  C. 
92;  Re  Herring,  (1908)  2  Ch.  493,  497;  Cunard  S.S.  Co., 
Ltd.  V.  Hopwood,  (1908)  2  Ch.  564. 

„  STOCK.— See  Attree  v.  Hawe  (1878),  9  Ch.  D.  349  (C.  A.); 
Re  Crossley,  (1897)  1  Ch.  928. 

„  (issue  of),  in  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  113. 
See  London  and  India  Dock  Co.  v.  Att.-Gen.,  (1909)  A.  C.  7. 

Debt  [in  9  Geo.  4,  c.  14,  s.  5,  means  "actionable  debt."  Rawley  v. 
Rawley  (1876),  1  Q.  B.  D.  463]. 

,,  (claim  or  demand),  in  the  Poor  Law  Payment  of  Debts  Act, 
1859  (22  &  23  Vict.  c.  49).  See  West  Ham  Guardians  v. 
Bethnal  Green  Churchwardens,  dc,  (1896)  A.  C.  477. 

„  [in  the  Eeal  Estate  Charges  Act,  1867  (30  &  31  Vict.  e.  69), 
s.  1,  does  not  inclvide  mortgage  debt.  Netvmarch  v.  Storr 
(1878;),  9  Ch.  D.  12]. 


Digitized  by  Microsoft® 


Terms  used  in  Statutes.  533 

Debt,  within  tiie  Bankruptcy  Act,  1883  (46  &  17  Viot.  c.  52), 
s.  18  (3),  means  everything-  which  might  mature  into  a  debt, 
including-  all  liabilities  from  which  a  bankrupt  would  be 
relieved  by  an  order  of  discharge.  Flint  v.  Barnard  (1888), 
22  Q.  B.  D.  90. 

„     see  Spence  v.  Coleman,  (1901)  2  K.  B.  199. 

„  iMPEisoNMENT  FOR,  in  the  Debtors  Act,  1869  (32  &  33  Vict. 
c.  62),  does  not  include  imprisonment  under  a  committal 
order.  Mitchell  y.  Simpson  (1889),  23  Q.  B.  D.  373;  Stonor 
V.  Fowle  (1887),  13  App.  Gas.  20. 

Debtor,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  see  Re 
A.  B.  &  Co.,  (1900)  1  Q.  B.  541;  (1901)  A.  C.  102. 

Deck  cargo,  in  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  80),  s.  85.  See  Cairns  Line  v.  Trinity  House,  (1908) 
1  K.  B.  528. 

Declaration,  statutory,  see  Int.  Act,  1889,  s.  21,  post,  Appx.  O. 

[Deed,  in  the  Forgery  Act,  1861  (24  &  25  Vict.  c.  98),  s.  20,  means 
something  which  passes  a  pecuniary  interest.  R.  v.  Morton 
(1873),  L.  E.  2  C.  C.  E.  27,  Blackburn,  J.] 

"Default,  owner  in,"  in  the  Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  257,  means  "one  who  has  not  performed  his 
share  of  the  works  requisite,"  i.e.,  so  much  of  the  work  speci- 
fied in  the  notice  under  the  section  as  applies  to  him.  Simcox 
V.  Hands-worth  L.  B.  (1881),  8  Q.  B.  D.  39. 

Defect  or  inaccuracy,  in  the  Employers'  Liability  Act,  1880  (43  &  44 
Vict.  e.  42),  s.  7,  as  applied  to  notice  of  action,  includes  the 
omission  of  the  date  in  the  notice  of  action  recjuired  by  the 
section.     Carter  v.  Drysdale  (1883),  12  Q.  B.  D.  91. 

in  condition  of  machinery  (in  the  same  Act)  means  unfitness 
for  the  purpose  for  which  the  machine  is  supplied.  Heske  v. 
Samuelson  (1883),  12  Q.  B.  D.  30.  Even  if  each  part  is  sufii- 
cient,  yet  if  the  whole  arrang-ement  is  defective  it  is  a  defect 
within  the  Act.    Cripps  v.  Judge  (1884),  13  Q.  B.  D.  583. 

[Define,  in  the  Victoria  Constitution  Act,  1855  (18  &  19  Vict.  c.  55), 
8.  35,  which  empowers  the  Victorian  Parliament  to  define  its 
privileges,  &c.,  means  "declare,"  and  not  merely  "specify  "  or 
"  enumerate."  Dill  v.  Murphy  (1864),  1  Moore,  P.  C.  (N.  S.) 
487.] 

Definite  and  certain,  in  the  Stamp  Act,  1870  (33  &  34  Vict.  c.  97), 
Sched.  s.  V.  "  Settlement,"  applied,  not  to  the  interest  or  the 
nature  of  the  interest  of  the  settlor,  but  to  the  amount  of  the 
stock  put  into  settlement.  Onslow  v.  Commissioners  of 
Inland  Revenue,  (1891)  1  Q.  B.  239.  See  now  Stamp  Act, 
1891  (54  &  55  Vict.  c.  39),  Sched.  s.  v.  "Settlement." 
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Defraud,  intent  to,  in  the  Merchandise  Marks  Act,  1887  (50  &  51 
Vict.  c.  28),  s.  2,  means  to  make  the  purchaser  take  some- 
thing which  he  did  not  know  he  was  taking,  not  putting  off 
a  bad  article  in  order  to  get  money  unfairly.  Starey  v.  Chil- 
worth  Gunipowder  Co.  (1890),  24  Q.  B.  D.  96.  It  means  more 
than  an  intent  to  cheat  a  customer,  and  means  more  than  to 
induce  the  buyer  to  accept  goods  which  might  otherwise  be 
rejected.  Same  case;  and  see  Archb.  Cr.  PI.  ('24th  ed.), 
1271. 

[Delineated,  in  the  Pontypool  Railway  Act,  1865  (28  &  29 
Vict.  e.  ccclxiv.),  s.  23,  does  not  mean  "surrounded  in 
every  part  by  lines,"  but  "sketched  or  represented  or 
so  shown  that  landowners  would  have  notice  that  the  land 
might  be  taken."  Dowling  v.  Pontypool  Rail.  Co.  (1874), 
L.  E.  18  Eq.  714,  740.]  See  hereon  Protheroe  v.  Tottenham, 
dc.  Rail.  Co.,  (1891)  3  Oh.  278;  Cripps  on  Compensation 
(6th  ed.),  16,  17,20. 

Demurrage,  in  sect.  6  of  the  Great  Western  Railway  Company  Rates 
and  Charges  Order  Confirmation  Act,  1891  (64  &  55  Viet, 
c.  ccxxvii.),  means  compensation  for  undue  detention,  and  not 
the  agreed  additional  payment  for  an  allowed  detention 
beyond  the  time  specified  in  a  contract.  G.  W.  Rail.  Co.  v. 
Phillips  d  Co.,  Ltd.,  (1908)  A.  C.  101. 

Dentist,  in  the  Dentists  Act,  1878  (41  &  42  Vict.  c.  33),  s.  3.  See 
Att.-Gen.  v.  George  C.  Smith,  Ltd.,  (1909)  2  Oh.  524; 
Bellerby  v.  Hey  worth,  (1909)  2  Ch.  23. 

Dependants,  in  the  Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  ss.  1,  13.  Orrell  Colliery  Co.  v.  Schofield,  (1909j 
A.  C.  433;  McLean  v.  Moss  Bay  Iron  and  Steel  Co.,  (1909) 
2  K.  B.  621.  See  Main  Colliery  Co.  v.  Davies,  (1900)  A.  C. 
358;  Rees  v.  Penrikyber  Navigation  Colliery  Co.,  (1903)  1 
K.  B.  269(0.  A.). 

Depending. — See  Suit  depending. 

Derived,  when  used  with  reference  to  profits  of  a  trade  or  business, 
held  equivalent  to  "arising"  or  "accruing."  Commissioners 
of  Taxes  v.  Kirk,  (1900)  A.  0.  588,  692. 

Description  of  nets,  in  the  Salmon  Fishery  Act,  1873  (36  &  37 
Vict.  c.  71),  s.  39.     Clayton  v.  Peirse,  (1904)  1  K.  B.  424.    . 

Deserted,  in  the  Poor  Removal  Act,  1861  (24  &  25  Vict.  c.  55),  s.  3, 
is  not  used  "in  the  ordinary  acceptation  of  the  word,  but 
tho  statute  must  be  taken  to  mean  that,  where  the  husband 
permanently  gives  up  the  society  of  his  wife  and  continues 
to  live  in  a  different  place  apart  from  her,  she  shall  be  looked 
up  to  as  a  different  person  from  what  she  would  otherwise 
be,  for  she  resides  where  she  does  for  her  own,  and  not  for 
any  marital  purpose."  R.  v.  Maidstone  Union  (1880),  6 
Q.  B.  D.  31,  33,  Ooekburn,  O.J. 
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Desertion,  in  the  Matrimonial  Causes  Acts.  See  Mahony  v. 
M'Carthy,  (1892)  P.  21;  R.  v.  Le  Eesche,  (1891)  2  Q.  B.  418; 
Wynne  v.   Wynne,   (1898)   P.    18;    Bradshau-  v.    Bradshaw, 

(1897)  P.  24;  De  Laubenque  v.  De  Lauhenque,  (1899)  P.  42; 
Sickert  v.  Sickert,  (1899)  P.  278;  S^/wgre  v.  Synge,  (1900)  P. 
180. 

,,  in  the  Summary  Jurisdiction  (Married  Women)  Act,  1895 
(58  &  59  Vict.  c.  39).  See  Frowd  v.  Frowd,  (1904)  P  177; 
Dodd  Y.  Dodd,  (1906)  P.  74. 

Design,  in  the  Patents,  Desig-ns,  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  c.  57),  s.  60,  was  not  used  in  a  technical  sense,  as  ex- 
cluding anything  that  would  ordinarily  fall  within  it.  Heath 
V.  RoUason,  (1898)  A.  C.  499.  It  refers  only  to  the  shape 
or  visible  form  of  the  object  represented,  and  not  to  the  object 
which  the  design  has  in  view  in  adopting  the  shape  or  the 
particular  purpose  which  the  shape  is  intended  to  serve. 
Hecla  Foundry  Co.  v.  Walker  d  Co.  (1889),  14  App.  Cas. 
650;  and  see  Holdsworth  v.  McCrea  (1867),  L.  R.  2  H.  L.  at 
p.  388;  Walker  v.  Falkirk  Iron  Co.  CISS^),  14  Rettie  (So.\ 
1081.    See  now  7  Edw.  7,  c.  29,  s.  93.' 

Deterioration  (of  the  water),  in  the  Public  Health  Act,  187 j 
(38  &  39  Vict.  c.  55),  s.  17.  See  Att.-Gen.  v.  Birmingham, 
Tame,  and  Rea  District  Drainage  Board,  (1908)  2  Ch.  551. 

Determination  oj?  tenancy,  in  the  Agricultural  Holdings  Act,  1883 
(46  &  47  Vict.  c.  61),  s.  7.  See  Re  Paul  (1890),  24  Q.  B.  D. 
247;   Black  v.   Clay,   (1894)  A.   C.   368;    Morley  v.   Carter, 

(1898)  1  Q.  B.  8.  See  now  Agricultural  Holdings  Act,  1908 
(8  Edw.  7,  c.  28),  s.  48. 

Deviation,  in  special  Acts,  means  shifting  the  authorised  work  in  its 
integrity  from  one  site  to  another  which  may  be  deemed  more 
suitable.  It  does  not  imply  a  right  not  only  to  shift  the  situa- 
tion, but  to  dispense  with  half  or  two-thirds  the  work.  Herron 
V.  Rathmines  and  Rathgar  Commissioners,  (1892)  A.  C.  498, 
526,  Lord  Macnaghten.  See  Cripps  on  Compensation  (5th 
ed.),  18. 

[Devise,  in  the  Statute  of  Frauds  (29  Chas.  2,  c.  3),  s.  6,  means 
"  that  group  or  collection  of  words  reduced  into  writing  which 
operates  as  a  disposition  of  the  testator's  land."  8winton  v. 
Bailey  (1878),  4  App.  Cas.  70,  79,  Lord  Penzance.] 

„  in  the  WiUs  Act,  1837  (7  Will.  4  &  1  Vict.  c.  28j,  "includes, 
unless  a  contrary  intention  appears  by  the  will,  a  devise  by 
way  of  appointment  under  a  special  or  general  power  con- 
ferred on  the  testator  as  to  property  not  his  own."  Freme 
V.  Clement  (1881),  18  Ch.  D.  515,  Jessel,  M.E. 

Devisee,  in  the  Debts  Recovery  Act,  1830  (11  Geo.  4  &  1  Will.  4, 
c.  47),  ss.  6,  8,  include i  aa  equitable  touant  for  life.  Proctor 
V.  Atkinson,  (1908)  2  Oh,  307. 
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Diplomatic  officer  in  the  diplomatic  service  of  Her  Majesty,  in  the 
Naturalisation  Act,  1870  (33  &  34  Viot.  c.  14),  means  iany 
"Ambassador,  Minister,  or  Charge  d'affaires,  or  Secretary  of 
Legation,  or  any  person  appointed  by  such  Ambassador, 
Minister,  Charge  d'affaires,  or  Secretary  of  Legation  to 
execute  any  duties  imposed  by  the  Act  on  an  officer  in  the 
diplomatic  service  of  Her  Majesty"  (sect.  17). 

„        KEPRESENTATIVE  OF  A  FOREIGN  STATE,"  for  the  purposfes  of  the 

Extradition  Acts,  1870  and  1873,  "  includes  any  person  recog- 
nised by  a  Secretary  of  State  as  a  consul-general  of  that 
State."  Ext.  Act,  1873  (36  &  37  Vict.  c.  60),  s.  7,  extending 
Ext.  Act,  1870  (33  &  34  Vict.  c.  52),  s.  7. 

,,      SERVICE.     See  enumeration  of  diplomatic  offices  in  the  Diplo- 
matic Salaries  Act,  1869  (32  &  33  Vict.  c.  43),  s.  7. 

Direct  communication,  in  the  London  Building  Act,  1894  (57  &  58 
Vict.  c.  ccxiii.),  ss.  7,  9,  considered.  Woodham  v.  London 
County  Council,  (1898)  1  Q.  B.  863;  Armstrong  v.  London 
County  Council,  (1900)  1  Q.  B.  416. 

Direct  taxation,  in  the  British  North  America  Act,  1867  (30  &  31 
Vict.  c.  3).  See  Bank  of  Toronto  v.  Lambe  (1887),  12  App. 
Cas.  575;  Brewers,  de.  Association  of  Ontario  v.  Att.-Gen. 
for  Ontario,  (1897)  A.  C.  231. 

Disability,  in  the  Naturalisation  Act,  1870  (33  &  34  Vict.  c.  14), 
s.  17,  means  the  status  of  being  an  infant,  lunatic,- idiot,  or 
married  woman. 

Disbursements,  in  the  Solicitors  Act,  1843  (6  &  7  Vict.  e.  73),  s.  37, 
by  solicitors  mean  actual  payments  before  the  delivery  of  the 
bill  in  the  case  of  a  solicitor  and  client  bill  on  taxation. 
Sadd  V.  Griffi-n,  (1908)  2  K.  B.  510. 

Discharge,  in  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  sched.  tit. 
Mortgage,  sub-head  5.  Firth  &  Sons  v.  Inland  Revenue 
Commissioners,  (1904)  2  K.  B.  205,  Channell,  J. 

Discontinuance,  in  R.  S.  C.  1883,  Ord.  XXVI.  r.  1,  includes  both 
non-suit  at  common  law  and  the  right  of  a  plaintiff  in 
Chancery  to  dismiss  his  own  bill.  Fox  v.  Star  Newspaper 
Co.,  (1898)  1  Q.  B.  636;  (1900)  A.  C.  19. 

Discretion.^ — Vide  ante,  p.  260. 

Disposition,  in  the  Fines  and  Eecoveries  Act,  1833  (3  &  4  Will.  4, 
c.  74),  s.  38,  is  not  restricted  to  the  deed  barring  the  entail, 
but  comprises  it  and  all  other  instruments  by  which  the 
arrangement  between  the  vendor  and  the  purchaser  is  carried 
out.     Crocker  v.  Waine  (1864),  5  B.  &  S.  697. 

DrspuTE,  in  the  Arbitration  Act,  1889  (52  &  63  Vict.  c.  49).  See  Purry 
v.  Liverpool  Mult  Co.,  (1900)  1  Q.  B.  339  (C.  A.). 
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Dispute  [in  the  Employers  and  Workmen  Act,  1875  (38  &  39  Vict, 
c.  90),  s.  4,  includes  a  complaint  made  by  the  employer  as  to 
the  conduct  of  the  workman.  Clenison  v.  Hubbard  (1875), 
1  Ex.  D.  179.]  And  see  Keates  v.  Merthyr  Consolidated  Col- 
lieries, Ltd.,  (1910)  2  K.  B.  445  (C.  A.). 

Distance,  when  mentioned  in  a  statute,  how  computed.     See  Mile. 

Distinctive  mark  or  word,  in  the  Trade  Marks  Act,  1905  (5  Edw.7, 
c.  15),  s.  9.  See  Re  ApoUinaris  Trade  Marks,  (1907)  2  Ch. 
178;  Re  National  Starch  Co.'s  Application,  (1908)  2  Ch.  698; 
Re  Joseph  Crosfield  d  Sons,  Ltd.,  (1910)  1  Ch.  118,  130;  Re 
Royal  Worcester  Corset  Co.,  Ltd.,  (1909)  1  Ch.  459;  Re 
Leopold  Cassella  <&  Co.,  Gesellschaft,  (1910)  2  Ch.  240;  Re 
Gramophone,  dc.  Co.'s  Application,  (1910)  2  Ch.  42.';. 

Distributed  in  dividend,  in  the  Bankruptcy  Act,  1883  (4(3  &  47  Vict. 
c.  52),  s.  72.    Re  Christie,  (1900)  1  Q.  B.  5. 

Divided,  in  the  Eevenue  Act,  1878  (41  &  42  Vict.  c.  loj,  s.  13,  refers 
to  the  structural  arrang-ement  of  the  houses  taxed  by  the  Act, 
and  not  to  the  mode  of  dealing  with  the  divided  houses. 
Yorkshire  Insurance  Co.  v.  Clayton  (1881),  8  Q.  B.  D.  at 
p.  420,  Brett,  L.J. 

Dividend,  in  the  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35), 
s.  2,  "includes  (besides  dividends  strictly  so  called)  all  pay- 
ments made  by  the  name  of  dividend,  bonus,  or  otherwise, 
out  of  the  revenue  of  trading  or  other  public  companies, 
divisible  between  all  or  any  of  the  members  of  such  respective 
companies,  whether  such  payments  shall  be  usually  made  or 
declared  at  any  fixed  time  or  otherwise."  Carr  v.  Griffiths 
(1879),  12  Ch.  D.  655,  661;  and  see  Bo7id  v.  Barroiv 
Hamatite  Co.,  (1902)  1  Ch.  353;  Lamplough  v.  Proprietors 
of  Kent  Water  Works,  (1903)  1  Ch.  575  (C.  A.). 

Document,  unless  the  context  otherwise  requires,  "includes  part  of  a 
document."  Official  Secrets  Act,  1889  (52  &  53  Vict.  c.  52),  s.  8. 

„     may  include  a  sealed  packet.    R.  v.  Daye,  (1908)  2  K.  B.  333. 

„  OF  title  to  goods,  in  the  Factors  Act,  1889  (52  &  53  Vict. 
c.  46),  8.  1  (4),  includes  "bill  of  lading,  dock  warrant,  ware- 
house-keeper's certificate,  and  warrant  or  order  for  the 
delivery  of  goods,  and  any  other  document  used  in  the 
ordinary  course  of  business  as  proof  of  the  possession  or  control 
of  goods,  or  authorising  or  purporting  to  authorise,  either  by 
indorsement  or  by  delivery,  the  possessor  of  the  document  to 
transfer  or  to  receive  goods  thereby  represented." 

Domestic  animals,  in  the  Prevention  of  Cruelty  to  Animals  Act, 
1849  (12  &  13  Vict.  e.  92),  s.  2  (as  amended  by  17  &  18  Vict. 
c.  60,  8.  3),  includes  any  pet  bird,  and  also  birds  kept  in 
captivity  and  trained  as  decoy  birds.  Colani  v.  Paget  (1884), 
12  Q.  B.  D.  66. 
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Domestic  purposes,  in  Aots  relating-  to  supply  of  water.  See  Pidgeon 
V.  Great  Yarmouth  Water  Works,  (1902)  1  K.  B.  .310; 
Barnard  Castle  V.  D.  C.  v.  Wilson,  (1902)  2  Ch.  746;  South 
West  Suburban  Water  Co.  v.  St.  Marylebone  Union,  (1904) 
2  K.  B.  174;  Harrogate  Corporation  v.  Mackay,  (1907)  2 
K.  B.  611;  Fredericks.  Bognor  Water  Co.,  (1909)  1  Ch.  149; 
South  Suburban  Gas  Co.  v.  Met.  Water  Bd.,  (1909)  2  Ch. 
666;  and  cases  there  cited,  pp.  672,  673;  Met.  Water  .Bd. 
V.  L.  B.  &  S.  C.  R.,  (1910)  1  K.  B.  804;  Cambridge  Uni- 
versity and  Town  W.  W.  v.  Hancock  (1909),  74  J.  P.  477. 

Domiciled  in  England,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict. 
0.  52),  s.  6  (1),  means  "  England  "  as  distinguished  from  other 
parts  of  the  United  Kingdom.  Be  Mitchell  (1884),  13 
Q.  B.  D.  418. 

Dominion. — See  Foreign  dominion. 

Double  costs. — See  Costs. 

Dkain,  in  the  Metropolis  Management  Acts,  1855  (18  &  19 
Viet.  c.  120),  and  1862  (25  &  26  Vict.  c.  102).  Bethnal 
Green  Vestry  v.  London  School  Board,  (1908)  A.  C.  190; 
Greater  London  Property  Co.  v.  Foot,  (1899)  1  Q.  B.  972. 

,,  in  the  Public  Health  Acts.  Thompson  v.  Eccles,  (1905)  1 
K.  B.  110;  Haedicke  v.  Friern  Barnet  U.  D.  C,  (1904)  2 
K.  B.  807;  Hedleyv.  Webb,  (1901)  2  Ch.  126. 

,,  (single  private). — See  Wood  Green  U.  D.  C.  v.  Joseph, 
(1908)  A.  C.  419. 

Dramatic  piece,  in  the  Dramatic  Copyright  Act,  1833  (3  &  4  Will.  4, 
c.  15),  s.  1.    See  Tate  v.  Fulbrook,  (1908)  1  K.  B.  821. 

Drawings,  in  the  Fine  Arts  Copyright  Act,  1862  (25  &  26.  Vict, 
c.  68),  s.  1.  See  Millar  d  Lang,  Ltd.  v.  Polak,  (1908)  1  Ch. 
433. 

Driver  or  Drivers,  in  the  Town  Police  Clauses  Act,  1847  (10  &  11 
Viet.  c.  89),  ss.  37,  40—52,  54,  58,  60—67,  includes  the  con- 
ductor of  an  omnibus.  Town  Police  Clauses  Act,  1889 
(52  &  53  Vict.  c.  14),  s.  4(1). 

Drunkenness. — See  Permit  drunkenness. 

Duly  made. — ^A  contract  "made  in  writing,"  in  the  Companies  Act, 
1867  (30  &  31  Vict.  c.  131),  s.  25,  meant  a  contract  executed 
by  all  the  parties  thereto.  Ex  parte  Menzies,  (1890)  43 
Ch.  D.  118. 

Dwell,  in  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  74, 
applies  to  temporary  as  well  as  permanent  residence.  See 
Alexander  v.  Jones  (1876),  L.  E.  1  Ex.  133,  decided  on  9  &  10 
Viet.  c.  95,  s.  128  (rep.).  Cf.  Riley  v.  Read  ri879),  4  Ex.  D. 
100. 
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Dwelling-house,  in  the  Parliamentary  and  Municipal  Registration 
Act,  1878  (41  &  42  Vict.  c.  26),  s.  5,  means  a  part  of  a  house 
separately  occupied,  not  by  a  lodg«r, merely,  but  in  such  a 
manner  <iiat  the  occupier  can  be  separately  rated  to  the  relief 
of  the  poor.    Bradley  v.  Baylis  (1881),  8  Q.  B.  D.  195. 

„  in  the  Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  100,  Sch.  D, 
"  does  not  include  a  house  in  which  a  bank  or  limited  company 
carries  on  business,"  even  if  the  manager  lives  in  part  of  it. 
Russell  v.- Town  and  County  Bank  (1888),  13  App.  Cas.  418, 
430;  cf.  Tennant  v.  Smith,  (1892)  A.  C.  150. 

„  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  6  (d),  for 
purposes  of  founding  bankruptcy  jurisdiction  over  a  foreigner, 
held  to  include  "  furnished  rooms  "  taken  under  circumstances 
which  did  not  make  the  hirer  a  lodger.  Re  Hecquard  (1890), 
24  Q.  B.  D.  74;  cf.  Ex  parte  Maxim  Nordenfeldt  Co.,  (1895) 
1  Q.  B.  151. 

„  in  Water  Works  Acts.  S&e  LiskeardVnionv.  LiskeardW.W. 
(1881),  7  Q.  B.  D.  505;  Chester  W.  W.  v.  Chester  Union 
(1908),  72  J.  P.  121. 

,,  A  dwelling-house  need  not  be  a  separate  building.  It  may  be 
bounded  by  a  horizontal  plane  just  as  well  as  by  a  vertical 
plane,  and  would  therefore  include  a  flat,  but  not  lodgings, 
nor  rooms  in  a  hotel.  See  Allchurch  v.  Hendon  Assessment 
Committee,  (1891)  2  Q.  B.  436;  and  cf.  Kimber  v.  Admans, 
(1900)  1  Ch.  412;  Rogers  v.  Hosegood,  (1900)  2  Ch.  389; 
Robertson  v.  King,  (1901)  2  K.  B.  265;  Weatherell  v. 
Cantley,  (1901)  2  K.  B.  285;  Nioholls  v.  Malim,  (1906)  1 
K.  B.  272;  Lewin  v.  End,  (1906)  A.  C.  299. 


Earnings,  in  the  Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  Sched.  I,  ss.  1,  2.  Onslow  v.  Cannock  Chase  Colliery 
Co.,  (1909)  A.  C.  435.  Penn  v.  Spiers  d;  Pond,  Ltd.,  (1908) 
2  K.  B.  766.  And  see  Abram  Coal  Co.  v.  Southern,  (1903) 
A.  C.  306. 

Ecclesiastical  charity,  in  the  Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  8.  75,  unless  the  context  otherwise  requires, 
includes  a  charity  the  endowment  whereof  is  held  for  some 
one  or  more  of  the  following  purposes:  — 

(a)  For  any  spiritual  purpose  which  is  a  legal  purpose;  or 
(&)  For  the  benefit  of  any  spiritual  person  or  ecclesiastical 
officer  as  such;  or 

(c)  For  use  of  a  building  as  a  church,  chapel,  mission-room 

or    Sunday-school,  or    otherwise,    by    any    particular 
Church  or  denomination;  or 

(d)  For  the  maintenance,  repair,  or  improvement  of  any 
such  building  as  aforesaid,  or  for  the  maintenance  of 
divine  service  therein;  or 
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(e)  Otherwise  for  the  benefit  of  any  particular  Church  or 
denomination,  or  of  any  members  thereof  as  such,  i.e. 
to  the  exclusion  of  non-members,  whether  the  benefit  is 
religious  or  temporal.  Re  Perry  Almshouses,  (1899) 
1  Ch.  21,  30  (C.  A.). 

This  definition  does  not  purport    to    be    complete  (loc.   cit. 

p.  29,  Lindley,  M.E.),  and  does  not  exclude  eleemosynary 

charities   {loo.   cit.  36,  Chitty,  L.J.). 

Ecclesiastical  Commissionees. — See  Int.  Act,  1889,  s.  12  (15;,  jjost, 
Appendix  C. 

„  PURPOSE,  in  the  New  Parishes  Act,  1856  (19  &20  Vict.  c.  104), 
s.  14,  includes  "burial  of  the  dead."  Hughes  Y.Lloyd  (1888),  23 
■  Q.  B.  D.  157.  So  that  when  a  parish  is  divided  under  that  Act 
foT  ecclesiastical  purposes,  parishioners  in  the  old  undivided 
parish  cease  to  have  any  right  of  interment  in  the  old  parish 
churchyard  unless  they  are  resident  within  the  ecclesiastical 
district  within  which  it  lies.  It  also  includes  publishing  banns 
and  solemnising  marriages.  Fuller  v.  Alford  (1883),  10 
Q.  B.  D.  418.  iSpiritual  purposes  are  distinct.  See  6  &  7  Vict. 
c.  37,  ss.  9  and  15. 

Education  Department. — See  Int.  Act,  1889,  s.  12  (6),  post, 
Appendix  C,  and  62  &  63  Vict.  c.  33. 

„  Department,  Scotch. — See  Int.  Act,  1889,  s.  12  (7),  post. 
Appendix  C,  taken  from  sect.  1  of  the  Scotch  Education  Act, 
1872  (35  &  36  Vict.  c.  62). 

Efi'luvia  injurious  to  health,  in  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  114,  include  an  effluvium  which  causes 
sick  persons  to  become  worse,  although  not  injurious  to  per- 
sons in  sound  health.  Malton  Urban  Sanitary  Authority  v. 
Malton  Manure  Co.  (1879),  4  Ex.  D.  302. 

[Emolument,  in  the  Telegraph  Act,  1868  (31  &  32  Vict.  c.  110), 
s.  8  (7),  is  the  most  comprehensive  word  the  Legislature  could 
have  used  to  describe  the  profits  of  an  office.  B.  v.  Post- 
master-General (1878),  3  Q.  B.  D.  428,  430.]  See  Living- 
stone V.  Mayor,  <&c.  of  Westminster,  (1904)  2  K.  B.  109,  117, 
Buckley,  J.;   and  Remuneration- 

„  in  the  Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  Sched.  E. 
See  Tennant  v.  Smith,  (1892)  A.  0.  150. 

„  in  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
s.  742.    Palace  Shipping  Co.  v.  Caine,  (1907)  A.  C.  386,  399. 

Employed,  in  the  Army  Act  (44  &  45  Vict.  c.  68),  s.  143,  is  not 
equivalent  to  "  used."    Craig  v,  Nicholson,  (1900)  2  Q.  B.  444. 
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Endowment,  in  the  Charitable  Trusts  Act,  1853  (16  &  17  Vict, 
c.  137). — See  Re  Clergy  Orphan  Corporation,  (1894)  3  Oh. 
145;  Re  Stockport  Schools,  (1898)  2  Oh.  687  (0.  A.);  Re 
Church  Army  (1906),  W.  N.  73;  Att.-Gen.  v.  Mathieson. 
(1907)  2  Ch.  383  (C.  A.);  Society  for  Training  Teachers  of 
the  Deaf  v.  Whittle,  (1907)  2  C\x.  486. 

Enfranchisement,  in  the  Settled  Land  Act,  1882  (45  &  40  Vict. 
c.  38),  s.  18,  held  to  include  conversion  of  leaseholds  into  free- 
holds by  purchase  of  reversion.  Re  Bruce,  (1905)  2  Ch.  372, 
Kekewieh,  J. 

England,  in  the  Infectious  Diseases  Act,  1889  (52  &  53  Vict.  c.  72), 
s.  5,  means  Scotland  in  the  application  of  the  Act  to  Scot- 
land (sect.  17).  This  ought  to  have  been  done  by  defining: 
"place  of  abode,"  with  reference  to  that  part  of  the  United 
Kingdom  in  which  the  local  authority  giving  the  notice 
exercises  its  functions. 

[Entertainment,  in  the  Eefreshment  Houses  Act,  1860  (23  &  24 
Vict.  e.  27),  s.  6,  did  not  merely  apply  to  public  entertain- 
ments, like  concerts,  but  also  to  the  general  accommodation 
provided  in  refreshment-rooms.  Muir  v.  Keay  (1875),  L.  E. 
10  Q.  B.  594;  Howes  y.  Inland  Revenue  (1876),  1  Ex.  D.  394. 

,,  OR  AMUSEMENT,  in  the  Sunday  Observance  Act,  1781  (21  Geo.  3, 
c.  49),  s.  1,  does  not  apply  to  proceedings  of  a  religious  nature. 
Baxter  v.  Langley  (1868),  L.  R.  4  0.  P.  21.] 

Equitable  charge,  in  the  Eeal  Estate  Charges  Act,  1877  (40  &  41 
Vict.  c.  34),  includes  the  charge  created  by  sect.  2  (1)  of  the 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  in  respect  of  estate 
duty.    Re  Bowerman,  Porter  y.  Bowerman,  (1908)  2  Ch.  340. 

"Equitable  interest  in  property,"  in  the  Stamp  Act,  1891  (54  & 
65  Vict.  c.  39),  s.  59. — See  Muller  &  Co.'s  Margarine,  Ltd. 
V.  Inland  Revenue  Commissioners,  (1900)  1  Q.  B.  310. 

Erroneous,  with  reference  to  decision  of  district  auditor.  See 
R.  V.  Roberts,  (1908)  1  K.  B.  408,  423. 

Evade. — See  Bullivant  v.  Att.-Gen.  for  Victoria,  (1901)  A.  C.  196; 
and  ante,  p.  83. 

Excessive  weight,  in  the  Highways,  &o.  Act,  1878  (41  &  42  Vict, 
e.  77),  s.  23,  applies  only  to  the  load  carried  on  a  single 
vehicle.     Hill  v.  Thomas,  (1893)  2  Q.  B.  333. 

[Execute,  in  the  Indian  Wills  Act,  1838  (No.  XXV.),  s.  7,  was  "em- 
ployed to  designate  the  whole  operation  [of  making  a  will], 
including  both  the  signature  and  acknowledgment  of  the 
testator  and  the  attestation  of  the  subscribing  witnesses." 
Casement  v.  Fulton  (1845),  5  Moore,  P.  C.  141.] 

Expenses,  in  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73), 
s.  72  (4).  See  Middlesex  County  Council  v.  Kingsburtj  V 
D.  C,  (1909)  1  K.  B.  554. 
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Exportation.— See  Stockton  and  Darlington  Rail.  Co.  v.  Barrett 
(1844),  11  CI.  &F.  590;  8  Eng.  Eep.  1225. 

Exposed  for  sale,  in  the  Margarine  Act,  1887  (  50  &  51  Vict.  c.  29), 
s.  6,  means  exposed  to  view  in  the  shop  in  the  sight  of  the 
purchaser.  Crane  v.  Lawrence  (1890),  25  Q.  B.  D.  152; 
contra,  Wheat  v.  Brown,  (1892)  1  Q.  B.  418. 

Expressly  eorbidden,  in  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53), 
s.  1.    See  Be  Burke,  (1908)  2  Ch.  248. 

Extension  of  a  road,  what  is  included  in. — See  Shanghai  Municipal 
Council  V.  MoMurray,  (1900)  A.  C.  206. 

Extra  commercium. — See  Heme  Bay  U.  D.  C.  v.  Payne,  (1907)  2 
K.  B.  130. 

Extraordinary  traffic,  in  the  Highways,  &e.  Act,  1878  (41  &  42 
Vict.  c.  77),  s.  23,  included  all  such  continuous  and  repeated 
user  of  a  highway  by  the  vehicles  of  one  person  as  is  out  of 
the  common  order  of  traffic  on  the  highway,  and  is  calculated 
to  damage  the  highway  and  increase  the  expenditure  on  its 
repair.  Hill  v.  Thomas,  (1893)  2  Q.  B.  333;  Etherley  Grange 
Coal  Co.  V.  Auckland  District  Highway  Board,  (1894)  1  Q.  B. 
37;  Kent  County  Council  v.  Vidler,  (1895)  1  Q.  B.  448.  It 
includes  the  passage  of  traction  engines  and  trucks  over  a 
highway  connecting  two  main  roads,  and  used  principally 
by  farmers  of  land  adjoining  it  for  ordinary  traffic.  B.  v. 
Ellis  (1882),  8  Q.  B.  D.  460.  See  61  &  62  Vict.  c.  29,  s.  13; 
Kent  County  Council  v.  Folkestone  (Mayor,  dc),  (1905)  1 
K.  B.  620;  Lancaster  B.  D.  C.  v.  Fisher,  (1907)  2  K.  B.  516; 
Ex  parte  Bath  R.  D.  O.  (1907),  72  J.  P.  67;  Bromley  R.  D.  C. 
V.  Croydon  Corporation,  (1908)  1  K.  B.  353;  Carlisle  R.  D.  C. 
V.  Carlisle  Corporation,  (1909)  1  K.  B.  477;  Geirionydd 
R.  D.  C.  V.  Green,  (1909)  2  K.  B.  845. 

Factory,  (1)  in  the  Factory,  &c.  Act,  1901  (1  Edw.  7,  c.  22).  See 
Horner  v.  Franklin,  (1905")  1  K.  B.  479;  Spaeey  v.  Dowlais 
Gas  &  Coke  Co.,  (1905)  2  K.  B.  879;  Barrett  v.  Kemp  Bros., 
(1904)  1  K.  B.  517;  Dver  v.  Swift  Cycle  Co..  (^9041  2  K.  B. 
36:  Brass  v.  L.  C.  C.  (1904')  2  K.  B.  P36.  (2')  in  Workmen's 
Comrensalion  Act,  1897  (60  &  61  Vie^.  c.  37).  See  Fmn 
V.  Mllrr  (1930)  1  Q.  B.  788;  Franc's  v.  Turner,  riOOO")  1 
Q.  B.  478. 

False  or  unjust,  in  the  Weights  and  Measures  Act,  1878  (41  &  42 
Vict.  c.  49),  s.  26,  applies  to  a  weighing  machine  used  by 
putting  it  into  a  scoop  containing  the  article  to  be  weighed, 
and  having  fixed  to  it  a  piece  of  paper,  weighing  less  than  the 
bag  in  which  the  article  weighed  was  to  be  delivered  to  the 
purchaser.  Lane  v.  Rendall,  {1^9^^  2  Q.  B.  673;  L.  C.  C.  v. 
Payne,  (1904)  1  K.  B.  194;  (1905)  1  K.  B.  410. 

„  pretence,  within  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96), 
s.  90,  must  be  an  existing  fact.  Cf.  62  &  63  Vict.  c.  22.  See 
B.  V.  Gordon  (1889),  23  Q.  B.  D.  355;  and  Archb.  Or.  PI. 
(24th  ed.)  693. 
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False  trade  description,  in  the  Merchandise  Marks  Act,  1887 
(50  &  51  Vict.  0.  28).  See  Kirsehenboim  v.  Salmon  d;  Glueh- 
stein,  Ltd.,  (1898)  2  Q.  B.  19. 

Falsely  packed,  in  the  Hops  Act,  1866  (29  &  30  Vict.  c.  37),  s.  5, 
means  not  substantially  according  to  sample.  Johnson  v. 
Gaskain  (1891),  8  Times  L.  E.  70. 

Fancy  bread,  in  the  Bread  Act,  1836  (6  &  7  Will.  4,  c.  37),  s.  4. 
See  Bailei/  v.  Barsby,  (1909)  2  K.  B.  610. 

[Father,  in  4  &  5  Ph.  &  Mar.  o.  8,  s.  3,  which  imposed  a  penalty 
upon  any  person  who  "  takes  away  any  woman-child  out  of 
the  custody  of  the  father  of  such  child,"  included  the  putative 
father  of  an  illegitimate  child.  B.  v.  Cornforth  (1740),  2 
Str.  1162.]  This  decision  seems  to  apply  to  sect.  55  of  the 
Offences  Against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100), 
which  has  taken  the  place  of  the  earlier  Act.  Arohb.  Cr.  PI. 
(24th  ed.)  997. 

Felony. — Vide  ante,  p.  309. 

,,  in  Acts  extending  or  applied  to  Scotland  means  high  crime 
and  offence.  Int.  Act,  1889,  s.  28,  post,  Appendix  C.  A 
like  provision  is  common  in  Acts  prior  to  that  date,  and  in 
them  is  not  superseded  by  the  later  Act. 

Female. — Vide  Masculine;  and  ante,  pp.  161,  189. 

Fictitious  or  non-existent,  in  the  Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61),  s.  7  (3),  is  a  feigned  or  imaginary 
person.  It  does  not  apply  where  there  is  a  real  drawer  who 
has  desig-nated  an  existing  person  as  payee,  and  intends  that 
that  person  should  be  payee.  Bank  of  England  v.  Vagliano, 
(1891)  A.  0.  107.  Cf.  Glutton  v.  Attenborough,  (1896)  A.  C. 
90;  Vindenr.  Hughes,  (1905)  1  K.  B.  410;  Macbeth  v.  North 
and  South  Wales  Bank,  (1908)  A.  C.  137. 

Fieldmaster  or  Field-Eeeve  means  a  person  appoin'-ed  to  super- 
intend the  ordering^,  fendTr,  cultivaynT  and  improving  of 
open  and  common  fields.    (13  Geo.  3,  c.  81,  s.  3.) 

"Final,"  in  Public  Health  London  Act,  1831  (54  &  5  5  Vict.  c.  76), 
s.  3"^  (2>.  Westminster  Corporatijnv.  Gordon  Hotels,  (1938) 
A.  C.  142. 

Final  judgment,  in  the  Bankruptcy  Act,  1833  (16  &  47  Vict.  c.  52), 
s.  4,  does  not  include  an  order  by  consent  to  pay  costs:  Ex 
parte  Schmitz  (1884),  14  Q.  B.  D.  509;  nor  an  order  to  pay 
costs  paid  on  a  motion  in  bankruptcy:  Ex  parte  Official  Re- 
ceiver, (1895)  1  Q.  B.  609;  nor  an  order  on  a  co-respondent  in 
a  divorce  suit  to  pay  petitioner's  costs:  Ex  parte  Dale,  (1893) 
1  Q.  B.  199.  Nor  does  it  include  a  garnishee  order  absolute: 
Ex  parte  Chinery  (1883),  12  Q.  B.  D.  342;  although  by  the 
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'  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  orders  are  en- 

forceable in  the  same  way  as  judgments.  But  judgment  in 
an  action  for  costs  payable  under  an  interlocutory  order  is 
final:  Ex  parte  M'Dermott,  (1895)  1  Q.  B.  611;  and  see 
Ex  parte  Alexander,  (1892)  1  Q.  B.  216;  Re  G.  T.,  (1905) 
2  K.  B.  678  (C.  A.);  Huntly  (Marchioness)  v.  Gaskell, 
(1905)  2  Oil.  656  (C.  A.). 

Financial  Eelations,  of  local  authorities  in  the  Local  Government 
Acts,  1888  and  1894. — See  Caterham  U.  D.  C.  v.  Godstone 
B.  D.  C,  (1904)  A.  C.  171;  Be  Durham  County  Council  and 
County  Borough  of  West  Hartlepool,  (1906)  2  K.  B.  186 
(C.  A.). 

Financial  Year. — Vide  ante,  p.  163. 

Floating  charge. — See  IlUngworth  v.  Houldsworth,  (1904)  A.  C. 
355;  Be  Columbian  Fire  Proofing  Co.,  Ltd.,  (1910)  1  Ch.  758. 

Flotation  of  a  company. — See  Torva  Gold  Mining  Syndicate  v. 
Eelly,  (1900)  A.  0.  612. 

Foreign  dominion,  in  the  Habeas  Corpus  Act,  1862  (25  &  26  Vict, 
c.  20),  s.  1,  means  "  a  country  which  at  some  time  formed  part 
of  the  dominions  of  a  foreigti  State  or  potentate,  but  which 
by  conquest  or  cession  has  become  a  part  of  the  dominions 
of  the  Crown  of  England."  And  see  Ex  parte  Sekgome, 
(1910)  2  K.  B.  576  (C.  A.);  Ex  parte  Brown  (1864),  5 
B.  &  S.  290,  Cockburn,  C.J. 

Foreign  possessions,  in  the  Income  Tax  Acts,  1842  (5  &  6  Vict, 
c.  35),  s.  100,  and  1853  (16  &  17  Vict.  e.  34),  s.  2,  Sch.  D, 
applies  to  profits  and  gains  entirely  earned  abroad,  but  does 
not  apply  where  the  business  is  domiciled  in  England,  jior 
to  profits  earned  by  a  trader  carrying  on  one  single  business 
partly  in  the  United  Kingdom  and  partly  elsewhere,  even 
though  they  are  not  remitted  to  the  United  Kingdom. 
London  Bank  of  Mexico  v.  Apthorpe,  (1891)  1  Q.  B.  383; 
Colquhoun  v.  Brooks  (1889),  14  App.  Cas.  493.  See  San 
Paulo  Brazilian  Rail.  Co.  v.  Carter,  (1896)  A.  C.  31. 

Forfeit  (1)  in  a  statute  presumably  means  forfeit  to  the  Jiing. 
Dr.  Foster's  case  (1614),  11  Co.  Eep.  60.  Cf.  1  Co.  Inst. 
159. 

,,  (2)  in  statutes  properly  applies  to  penalties,  and  not  to 
damages,  but  in  contracts  it  may  apply  to  damages  if  the 
context  so  requires.  See  Clydebank  Engineering  Co.  v. 
Yzquierda,  (1905)  A.  C.  6,  9;  Public  Works  Commissioner, 
Cape  Colony  v.  Hills,  (1906)  A.  C.  368. 

[Forfeiture,  as  used  in  sect.  103  of  the  Merchant  Shipping  Act,  1854 
.  (repealed  but  re-enacted  as  sect.  76  of  the  Merchant  Shipping 
Act,  1894,  57  &  58  Vict.  c.  60),  implies  that  the  property 
forfeited  "is  divested  by  the  offence  committed,"  even  before 
the  property  is  seized  on  behalf  of  the  Ctown.  The  Annandale 
(1876),  2  P.  D.  219;  and  see  Sedgwick,  Statutory  Law 
(2nd  ed.),  p.  78.] 
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Formed,  in  the  Companies  Act,  1862  (25  &  26  Vict.  e.  89),  s.  4,  was 
used  in  its  proper  sense,  and  not  technically;  consequently,  a 
society  originally  instituted  in  1861  need  not  be  registered 
under  the  Act  even  if  the  effect  of  its  constitution  is  to  create 
a  new  partnership  from  time  to  time  between  its  members 
subsequent  to  the  commencement  of  the  Companies  Act,  1862. 
Shaw  V.  Simmons  (1883),  12  Q.  B.  D.  117.  Sect.  4  is  repealed 
and  re-enacted  as  sect.  1  of  the  Companies  (Consolidation)  Act, 
1908  (8  Edw.  7,  c.  69). 

Forthwith,  ["in  an  Act  of  Parliament,  has  [in  several  cases]  been 
construed  to  mean  '  in  a  reasonable  time,'  as  soon  as  the  party 
who  is  to  perform  the  act  can  reasonably  perform  it."  R.  v. 
Price  (1853),  8  Moore,  P.  0.  213;  and  see  Immediately]. 

„  in  9  Geo.  4,  c.  31,  s.  27  (rep.),  meant  "forthwith  if  de- 
manded." Coster  V.  Hetherington  (1859),  1  E.  &  E.  802. 
See  now  24  &  25  Vict.  c.  100,  s.  44. 

„  in  the  Bastardy  Act,  1846  (8  &  9  Vict.  c.  10),  s.  3  (rep.),  meant 
"  with  due  and  proper  diligence  and  without  any  delay  which 
cannot  be  satisfactorily  explained."  R.  v.  Worcestershire 
(1846),  10  Jur.  595. 

,,  in  the  Bankruptcy  Rules,  1870,  r.  144,  had  "not  a  fixed  and 
absolute  meaning,  but  must  be  construed  with  reference  to  the 
objects  of  the  rule  and  the  circumstances  of  the  ease."  Ex 
parte  Lamb  (1882),  19  Ch.  D.  173,  Lush,  L.J."  See  Re 
Vittoria,  (1894)  1  Q.  B.  259. 

Franchise,  in  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
s.  56,  includes  the  right  or  privilege  granted  by  letters  patent 
for  a  new  invention.  R.  v.  Judge  of  Halifax  County  Court, 
(1891)  1  Q.  B.  793;  2  Q.  B.  263;  and  the  right  to  a  registered 
trade-mark.  Bow  v.  Hart,  (1904)  2  K.  B.  693. 

Frequenting,  in  the  Street  Betting  Act,  1906  (6  Edw.  7,  c.  43), 
8.  1.     See  Dunning  v.  Swetman,  (1909)  1  K.  B.  774. 

Fresh  evidence,  in  the  Summary  Jurisdiction  (Married  Women) 
Act,  1895  (58  &  59  Vict.  c.  39),  s.  7.— See  Johnsonv.  Johnson, 
(1900)  P.  19. 

Front  main  wall  of  the  building  on  either  side,  in  the  Public 
Health  (Buildings  in  Streets)  Act,  1888  (51  &  52  Vict.  c.  52), 
s.  3.  For  the  considerations  by  which  it  is  to  be  ascertained, 
see  Att.-Gen.  v.  Edwards,  (1891)  1  Ch.   194. 

Full  compensation,  in  the  Public  Health  Act,  1875  (38  &  39  Vict. 
0.  55),  s.  308,  held  to  include  taxed  party  and  party  costs, 
but  not  solicitor  and  client  costs.  Barnett  v.  Mayor,  dc. 
of  Eccles,  (1900)  2  Q.  B.  104,  423;  Walshaw  v.  Mayor,  d'o.  of 
Brighouse,  (1899)  2  Q.  B.  287  (C.  A.).  On  this  section, 
see  further,  Hobbs  v.  Mayor,  dc.  of  Winchester,  (1910)  2 
K.  B.  471. 

C.  N  N 


Digitized  by  Microsoft® 


546  Appendix  A. 

Game,  in  Scotland,  specified  as  "hares,  partridges,  pheasants,  muir- 
fowls,  tarmargans,  heath-fowl,  snipes,  and  quails."  13  Geo.  3, 
c.  54,  8.  3. 

„  in  the  Game  Act,  1831  (1  &  2  Will.  4,  e.  32),  s.  40,  means 
living  game,  "although  in  some  other  parts  of  the  statute, 
as,  for  instance,  when  it  speaks  of  game  at  a  poulterer's, 
the  word  'game'  may  properly  mean  dead  game."  Kenyan 
V.  Hart  (1865),  6  B.  &  S.  255.  In  sect.  27  of  the  Act,  game 
includes  live  as  well  as  dead  game.  Cook  v.  Trevener 
(1911)  1  K.  B.  9;  and  see  Loome  v.  Bailey  (1860),  30  L.  J. 
M.  C.  31;  Harnett Y.  Miles  (1884),  48  J.  P.  45.5. 

Gaming,  in  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  17,  meant 
the  playing  of  any  game  for  money  or  money's  worth,  whether 
the  game  be  or  be  not  lawful.  Dyson  v.  Mason  (1889),  22 
Q.  B.  D.  351;  5L.  Q.  E.  331.  See  iiow  10  Edw.  7&  1  Geo.  6, 
0.  24,  s.  79. 

Gasworks  and  plant. — See  Hamilton  Gas  Co.  v.  Hamilton  Cor- 
poration, (1910)  A.  C.  300. 

[General  sessions,  as  used  in  the  Poor  Relief  Act,  1743  (17  Geo.  2, 
c.  38),  s.  4,  "  is  another  word  for  quarter  sessions  in  contradis- 
tinction to  a  special  sessions,  every  quarter  sessions  being 
a  general  sessions."  R.  v.  London  Justices  (1812),  15  East, 
633.]  See  Archbold,  Quarter  Sessions  (6th  ed.),  p.  1; 
Pritchard,  Quarter  Sessions  (2nd  ed.). 

Gold  mine. — See  Att.-Gen.  v.  Morgan,  (1891)  1  Ch.  432,  ante, 
p.  386. 

,,  [or  silver,  in  the  Inland  Revenue  Act,  1867  (30  &  31  Viet, 
c.  90),  8.  1,  does  not  mean  "pure  gold  or  pure  silver,  but 
merely  what  is  ordinarily  called  gold  or  silver."  Young  v. 
Cook  (1877),  3  Ex.  D.  105.] 

Good  cause,  in  the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  s.  49,  includes,  but  is  not  confined  to,  everything 
for  which  the  party  is  responsible  connected  "  with  the  in- 
stitution or  conduct  of  the  suit,  and  calculated  to  occasion 
unnecessary  litigation  and  expense."  Huxley  v.  West  London 
Bail.  Co.  (1889),  14  App.  Gas.  26,  atp.  33,  Lord  Watson;  and 
see  Bostoch  v.  Ramsey  U.  D.  C,  (1900)  2  Q.  B.  616;  San- 
derson V.  Blyth  Theatre  Co.,  (1903)  2  K.  B.  533  (C.  A.). 

Goods,  in  the  Metropolitan  Police  Courts  Act,  1839  (2  &  3  Vict, 
c.  71),  s.  40,  includes  "dogs":  B.  v.  Slade  (1888),  16  Cox, 
Or  Cas.  496.  The  word  is  not  there  synonymous  with 
chattels,  a  dog  not  being  a  chattel:  R.  v.  Robinson  (1859) 
Bell,  Cr.  Cas.  34. 

„  in  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict, 
c,  60),  s.  5,  includes  horses.  Young  v.  Giffen  (1858),  21 
Dunlop  (Sc),  87. 
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Goods,  in  the  Sale  of  Goods  Act,  1893  (56  &  67  Vict.  c.  71),  a.  62, 
"  includes  all  chattels  personal  other  than  things  in  action  and 
money,  and  in  Scotland  all  corporeal  moveables  except  money. 
The  term  includes  emblements,  industrial  growing  crops,  and 
things  attached  to  and  forming  part  of  the  soil  which  are 
agreed  to  be  severed  before  sale  or  under  the  contract  of  sale." 

,,  in  the  County  Courts  Admiralty  Jurisdiction  Amendment 
Act,  1869  (32  &  33  Vict.  c.  51),  s.  2,  does  not  include  pas- 
sengers' luggage,  and  is  used  only  in  reference  to  carriage 
under  bills  of  lading.  B.  v.  Judge  of  City  of  London  Court 
(1883),  12  Q.  B.  D.  116. 

Governor  of  a  British  possession,  in  the  Naturalisation  Act,  1870 
(33  &  34  Vict.  c.  14),  s.  17,  includes  "any  person  exercising 
the  chief  authority  in  such  possession." 

,,  means  "  any  person  or  persons  administering  the  government 
of  a  British  possession,  and  includes  the  Governor-General  of 
India."     Extradition  Act,  1870  (33  &  34  Vict.  c.  52),  s.  26. 

,,  as  to  Canada  and  India,  means  the  Governor-General  or  any 
person  for  the  time  being  having  his  power;  as  to  any  other 
British  possession,  the  officer  for  the  time  being  administering 
the  government  of  the  possession.  Int.  Act,  1889,  s.  18  (6), 
post,  Appendix  C. 

[Guardian  of  any  hospital,  in  13  Eliz.  c.  10,  s.  2,  includes  lay 
persons,  and  extends  to  secular  institutions.  Governors  of 
Magdalen  Hospital  v.  Knotts  (1878),  8  Ch.  D.  724.] 

Guardians,  Board  of. — See  Int.  Act,  1889,  s.  16  (1),  (3),  post, 
Appendix  C.  As  to  Ireland,  see  also  52  &  63  Vict.  c.  56, 
s.  9  (a).  That  definition  is  almost  the  same  as  that  in  the 
Int.  Act,  1889,  s.  16  (3),  save  that  it  does  not  expressly 
include  the  persons  appointed  by  the  Local  Government 
Board  to  execute  the  Irish  Poor  Law  Acts. 


Habitual  drunkard,  in  the  Habitual  Drunkards  Act,  1879  (42  &  43 
Vict.  c.  19),  s.  3,  and  Inebriates  Act,  1898  (61  &  62  Vict, 
c.  60).     See  Eaton  v.  Best,  (1909)  1  K.  B.  632. 

Hackney  carriage.  Hackney-  coach,  in  the  Town  Police  Clauses  Act, 
1847  (10  &  11  Vict.  c.  89),  ss.  37,  38,  40—52,  54,  58,  60—67, 
includes  an  omnibus  as  defined  by  the  Town  Police  Clauses 
Act.  1889  (52  &  53  Vict.  c.  14),  s.  3.  Tide  same  Act,  s.  4  (1). 
Hawkins  v.  Edwards,  (1901)  2  K.  B.  169;  Yorkshire  (Woollen 
District)  Electric  Tramways  Co.  v.  Ellis,- (1905)  1  K.  B. 
396. 

„  in  the  Inland  Revenue  Act,  1888  (51  &  52  Vict.  c.  8),  s.  4, 
includes  an  omnibus  running  along  a  fixed  route.  Hickman 
V.  Birch  (1890),  24  Q.  B.  D.  172. 

N  Jf  3 
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Haesh  and  unconscionable,  in  the  Money  Lenders  Act,  1900  (63  & 
64  Vict.  e.  51),  s.  1.  Samuel  v.  Newbold,  (1906)  A.  C.  461; 
Carringtons,  Limited  v.  Smith,  (1906)  1  K.  B.  79;  Bonnard 
V.  Dott,  (1906)  1  Ch.  740. 

Hear  (to),  in  the  Public  Worship  EegTilation  Act,  1874  (37  &  38  Vict, 
c.  85),  s.  9,  in  the  expression  "requires  the  judge  to  hear  the 
matter  of  the  representation,"  means  to  "hear  and  finally 
determine  the  whole  matter."  Green  v.  Lord  Penzance 
(1881),  6  App.  Cas.  657,  669,  per  Lord  Selborne. 

Hearing  upon  the  merits,  in  the  Offences  against  the  Person  Act, 
1861  (24  &  25  Vict.  c.  100),  s.  44,  does  not  include  a  hearing 
of  the  defendant's  account  of  the  facts  after  the  plaintiff  has 
given  notice  that  he  does  not  intend  to  proceed  upon  the 
summons.  Ueed  v.  Nutt  (1890),  24  Q.  B.  D.  669,  Lords 
Coleridge  and  Esher.  The  words  "  upon  the  merits "  in- 
serted in  the  Act  of  1861  appear  to  limit  the  jurisdiction 
which  justices  had  been  decided  to  have  under  the  earlier 
Act,  9  Geo.  4,  c.  31,  s.  7.  See  TunnicUffe  v.  Tedd  (1848), 
6  O.  B.  553,  and  Vaughton  v.  Bradshaw  (1860),  9  C.  B. 
(N,  S.)  103. 

Held,  in  the  Companies  Act,  1867  (30  &  31  Viet.  c.  131),  s.  40 
(repealed  and  re-enacted  as  sect.  137  of  the  Companies  (Con- 
solidation) Act,  1908,  8  Edw.  7,  c.  69),  had  no  specific  technical 
meaning,  but  simply  meant  "  that  the  contributory  has  had 
his  liame  upon  the  register  as  the  holder  of  the  shares  for  the 
period  in  question."  Be  Wala  Company  (1883),  21  Ch.  D. 
857,  Chitty,  J. 

„  with,  in  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9Vict. 
c.  18),  ss.  49,  63,  applies  to  lands  not  immediately  contiguous 
to  the  lands  compulsorily  taken.  Gowper  Essex  y.  Acton  L.  B. 
(1889),  14  App.  Cas.  167.  "They  are  not  words  of  art. 
They  are  ordinary  language,  and  must  be  understood  with 
reference  to  their  object."  Lord  Bramwell,  loc.  cit.   168. 

Hereditaments,  in  the  Land  Tax  Act,  1798  (38  Geo.  3,  c.  5),  s.  4, 
includes  a  railway  tunnel,  which  is  an  interest  in  land,  and 
not  a  mere  easement  through  it.  Met.  Bail.  Co.  v.  Fowler, 
(1893)  A.  C.  416;  and  an  underground  sanitary  convenience: 
Westminster  Corporation  v.  Johnson,  (1904)  2  K.  B.  737 
(C.  A.). 

,,  of  any  tenure,  in  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  s.  3,  includes  incorporeal  hereditaments. 
G.  W.  Bail.  Co.  v.  Swindon  Bail.  Co.  (1884),  9  App.  Cas. 
787,  809. 

„  in  the  Income  Tax  Act,  1842  (5  &  6  Vict.  c.  42),  s.  60,  and 
Sohed.  A,  r.  1,  includes  a  sewer  vested  in  and  under  the  con- 
trol of  a  local  authority.  Ystradyfodwg,  dc.  Sewerage  Board 
V.  Bensted,  (1907)  A.  C.  264. 
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HereditamentSj  title  to,  in  the  County  Courts  Act,  1888  (51  &  S2 
Vict.  c.  43),  s.  56,  is  defined  as  including  land  and  a  leasehold 
interest  therein.  Tomkins  v.  Jones  (1889),  22  Q.  B.  D.  699. 
The  word  is  not  used  as  describing  the  quantum  of  interest, 
but  as  describing  the  subject-matter  itself — ^viz.,  the  land. 
Bowen,  L.J.,  602. 

[Hereinbefore  contained,  in  the  Railway  Companies  Act,  1867 
(30  &  31  Vict.  c.  127),  s.  23,  is  ambiguous,  and  may  mean 
"before  contained  in  this  Act,"  or  "before  contained  in  this 
section";  therefore,  which  of  the  two  meanings  is  the  proper 
one  miist  be  discovered  "  from  the  context  and  the  general 
scheme  of  the  Act."  Be  Cambrian  Bail.  Co.  (1868),  3 
Ch.  App.  297.] 

High  Court.— See  Int.  Act,  1889,  s.  13  (3),  post,  Appendix  C. 

High-water  mark. — See  Smart  v.  Suva  Town  Board,  (1893)  A.  C. 
301. 

„  MARK,  Trinity,  is  a  mark  on  the  east  side  of  the  Hermitage 
entrance  to  the  London  Docks  (fixed  under  39  &  40  Geo.  3, 
c.  xlvii.  s.  5),  and  is  12  feet  six  inches  above  the  Ordnance 
datum,  which  is  taken  from  the  mean  level  of  the  tides  at 
Liverpool.  See  the  London  Building  Act,  1894  (57  &  58  Vict, 
c.  ccxiii.),  s.  122. 

Holder  in  due  course,  in  the  Bills  of  Exchange  Act,  1882  (45  &  46 
Vict.  c.  61),  s.  20.  Glenie  v.  Bruce  Smith,  (1908)  1  K.  B. 
263;  Lloyds  Bank  v.  Cooke,  (1907)  1  K.  B.  794. 

[Hospital,  in  the  Land  Tax  Act,  1798  (38  Geo.  3,  c.  5),  s.  25, 
includes  not  only  hospitals  ;in  the  legal  sense  of  the  word 
(sect.  3),  but  also  hospitals  in  the  popular  sense  of  the  word. 
Colchester  (Lord)  v.  Kewney  (1876),  L.  R.  1  Ex.  377.] 

Hospital  [or  charity  school],  in  the  House  Tax  Acts,  1808 
(48  Geo.  3,  c.  55,  Sch.  B.),  and  1851  (14  &  15  Vict.  c.  36).— 
The  character  of  such  a  place  for  the  purpose  of  exemption 
from  inhabited  house  duty  depends  on  the  character  of  and 
uses  of  the  school  or  other  buildings  at  the  time  of  the  assess- 
ment, and  not  upon  their  character  at  the  time  of  the  passing 
of  the  Acts  under  which  the  taxation  is  authorised  to  be  made 
or  the  exemption  is  claimed.  Governors  of  Charterhouse  v. 
Lamarque  (1890),  25  Q.  B.  D.  121,  and  see  Charterhouse 
School  V.  Gayler,  (1896)  1  Q.  B.  437;  Cawse  v.  Nottingham 
Hospital  Committee,  (1891)  1  Q.  B.  585;  Musgravev.  Dundee 
Royal  Lunatic  Asylum  (1895),  22  Rettie  (Sc),  784.  See 
also  Ormskirk  Union  v.  Charlton  Union,  (1903)  2  K.  B.  498 
(C.  A.). 

House  imputes  a  place  of  residence,  but  is  a  wider  term  than  dwel- 
ling-house. Lewin  v.  End,  (1906)  A.  0.  299.  As  to  whether 
a  block  of  flats  is  a  house,  see  Kimber  v.  Admans,  (1900)  1 
Ch.  412;  Rogers  v.  Hosegood,  (1900)  2  Ch.  389  (C.  A.). 
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House  [in  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  18),  8.  92,  means  "all  which  would  with  a  reasonable  lati- 
tude of  construction  pass  under  the  description  of  '  house  '  or 
'messuage'  in  a  deed  or  will."  Steele  v.  Midland  Rail. 
(1866),  1  Ch.  App.  275.]  Cf.  Barnes  v.  Southsea  Bail.  Co. 
(1884),  27  Ch.  D.  536,  542. 

,,  in  the  House  Tax  Acts.  See  Grant  v.  Langston,  (1900)  A.  C. 
383. 

,,  in  criminal  statutes,  means  "  a  permanent  building  in  which 
the  tenant,  or  the  owner  and  his  family,  dwells  or  lives.  It 
must  not  be  a  mere  tent  or  booth,  as  in  a  market;  it  must  be 
a  permanent  building."  See  Chapman  v.  Royal  Bank  (1881), 
7  Q.  B.  D.  140,  Huddleston,  B. 

„  in  the  Metrop.  Man.  Act,  1855  (18  &  19  Vict.  c.  120),  s.  105, 
includes  all  land  upon  which  there  is  a  building  which  is, 
or  may  be,  used  for  the  habitation  of  man.  Wright  v.  Ingle 
(1885),  16  Q.  B.  D.  390,  Esher,  M.R.  See  Hornsey  Urban 
District  Council  v.  Smith,  (1897)  1  Ch.  843  (C.  A.).  And 
see  Dwelling-house. 

House  porter,  in  the  Revenue  Act,  1869  (32  &  33  Vict.  c.  14), 
8.  19  (3).  See  Marchant  v.  London  County  Council,  (1910) 
2  K.  B.  379. 

[Ill,  in  the  Indictable  OfEences  Act,  1848  (11  &  12  Viet.  e.  42), 
8.  17,  may  include  the  ease  of  a  woman  who  is  pregii.int: 
R  V.  Wettings  (1878),  3  Q.  B.  D.  426],  or  who  has  been 
recently  confined.     R.  v.  Marsella  (1901),  17  T.  L.  E.  164. 

Illegal,  by  being  in  restraint  of  trade.  See  Swaine  v.  Wilson 
(1889),  24  Q.  B.  D.  257;  Warburton  v.  Huddersfield  Indus- 
trial Society,  (1892)  1  Q.  B.  817;  Chamberlain's  Wharf,  Ltd. 
V.  Smith,  (1900)  2  Ch.  605  (C.  A.);  Howden  v.  Yorkshire 
Miners'  Association,  (1903)  1  K.  B.  308  (C.  A.);  Osborne  v. 
Amalgamated  Society  of  Railway  Servants  (1910\  27  T.  L.  R. 
115. 

,,  consideration,  in  the  Gaming  Acts,  1710  (9  Anne,  c.  14),  s.  1, 
and  1835  (5  &  6  WiU.  4,  c.  41),  s.  1.  Moulis  v.  Owen,  (1907) 
1  K.  B.  746  (C.  A.). 

„  dealing,  in  the  Licensing  Act,  1874  (37  &  38  Vict.  c.  49), 
s.  17,  includes  buying  as  well  as  selling  intoxicants.  M'Kenzie 
V.  Day,  (1893)  1  Q.  B.  289.  See  now  10  Edw.  7  &  1  Geo.  5, 
c.  24,  s.  82. 

Immediate  approach,  in  the  Railways  Clauses  Consolidation  Act, 
1845  (8  &  9  Viet.  e.  20),  s.  46,  does  not  apply  to  that  part 
of  a  highway  which  has  been  lowered  for  the  purpose  of 
carrying  a  railway  bridge  over  it.  London  d  A.  W.  Rail. 
Co.  V.  Skerton  (1864),  5  B.  &  S.  559;  see  also  Irish  cases 
cited  in  judgment. 
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[Immediately  after,  in  the  Juries  Act,  1825  (6  Geo.  4,  c.  60), 
s.  20,  means  "  within  a  reasonable  time."  Christie  v.  Richard- 
son (1842),  10  M.  &  W.  688;  and  see  Grace  v.  Clinch  (1843), 
4  Q.  B.  609;  To7ns  v.  Wilson  (1863),  4  B.  &  S.  463;  also  see 
Forthwith.} 

Immoral  act,  conduct,  or  habit,  in  the  Clergy  Discipline  Act,  1892 
(55  &  56  Vict.  c.  32),  s.  2,  considered.  Beneficed  Clerk  v. 
Lee,  (1896)  A.  C.  226. 

Implied  condition,  in  the  Housing  of  the  Working  Classes  Act, 
1885  (48  &  49  Vict.  c.  62),  s.  12,  did  not  mean  a  mere 
warranty.  Walker  v.  Hobbs  (1889),  23  Q.  B.  D.  458.  See 
now  53  &  54  Vict.  0.  70,  s.  75;  3  Edw.  7,  c.  39,  s.  12;  9  Edw.  7, 
c.  44,  ss.  14,  16. 

Impositions. — See  Foulger  v.  Arding,  (1901)  2  K.  B.  151;  Goldstein 
V.  Hollingworth,  (1904)  2  K.  B.  578;  Re  Warriner,  {1903) 
2  Ch.  367;  Morris  v.  Beat,  (1904)  2  K.  B.  585. 

Improvements. — See  Re  Mundy's  Estates,  (1891)  1  Ch.  399;  Re 
Byng's  Settled  Estates,  (1892)  2  Ch.  219. 

In  or  on. — On  these  words  in  a  special  Act  relating  to  working 
quarries  near  or  under  a  roadway,  see  Rugby  Portlarid 
Cement  Co.  v.  London  d  N.  W.  Rail.  Co.,  (1908)  2  K.  B.  606. 

Include,  in  the  Coinage  Offences  Act,  1861  (24  &  25  Vict.  c.  99), 
s.  1,  "is  not  identical  with,  or  put  for,"  the  word  "mean." 
R.  V.  Hermann  (1879),  4  Q.  B.  D.  288,  per  Lord  Coleridge, 
C.J. 

Incombustible  material,  in  the  repealed  Metropolitan  Building 
Act,  1866  (18  &  19  Vict.  c.  122),  s.  19,  sub-s.  1,  was  held  ,to 
mean  wholly  incombustible,  and  not  partly  combustible  and 
partly  incombustible,  however  safe  in  fact  as  a  roofing  the 
material  may  be.  Payne  v.  Wright,  (1892)  1  Q.  B.  104. 
See  now  the  London  Building  Act,  1894  (57  &  58  Vict, 
c.  ccxiii.),  s.  61. 

Income,  in  a  New  Brunswick  Act  (31  Vict.  c.  36),  s.  4,  construed 
"in  its  natural  and  commonly  accepted  sense  as  the  balance 
of  gain  over  loss."  Lawless  v.  Sullivan  (1881),  6  App.  Cas. 
384.  Cf.  Commissioners  of  Taxes  v.  Kirk,  (1900)  A.  C. 
588,  decided  on  a  New  South  Wales  Income  Tax  Act. 

„      in  the  British  Columbia  Assessment  Act,  1897.    See  Att.-Gen. 
.  of  British  Columbia  v.  Ostrum,  (1904)  A.  C.  144. 

„  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  53,  is 
ejusdem  generis  with  "salary,"  and  does  not  include  pro- 
spective personal  earnings.  Ex  parte  Benwell  (1884),  14 
Q.  B.  D.  301;  Ex  parte  Lloyd,  (1891)  2  Q.  B.  231;  Ex  parte 
Shine,  (1892)  1  Q.  B.  522;  Ex  parte  Roberts,  (1900)  1  Q.  B. 
122. 
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Income,  in  the  Income  Tax  Acts,  does  not  include  the  advantage  of 
occupying  a  house  virtute  officii,  unless  the  occupant  has 
power  to  let  the  house.    Tennant  v.  Smith,  (1892)  A.  C  150. 

[Incompletbness,  in  the  Eailway  Regulation  Act,  1842  (5  &  6  Vict, 
c.  55),  8.  6,  is  not  confined  merely  to  what  is  "not  finished," 
but  may  be  used  as  to  "anything  imperfect  or  incomplete." 
Att.-Oen.  V.  Great  Western  Bail.  Co.  (1876),  4  Oh.  D.  739.J 

Increase  (of  eegisteked  capital),  in  the  Stamp  Act,  1891  (54  &  65 
Vict.  c.  39),  s.  112.  Att.-Gen.  v.  Anglo-Argentine  Tram- 
ways Co.,  (1909)  1  K.  B.  677. 

India,  Beitish. — See  Int.  Act,  1889,  s.  18  (4),  (5),  post,  Appx.  C. 

Indictment,  in  the  Offences  against  the  Person  Act,  1861  (24  &  25 
Vict.  c.  100),  s.  6,  applies  to  coroners'  inquisitions.  R.  w. 
Ingham  (1864),  5  B.  &  S.  272. 

„  in  the  Corrupt  Practices  Prevention  Act,  1863  (26  &  27  Vict, 
c.  29),  s.  7,  did  not  include  an  ex  officio  information  filed  by 
the  Attorney-General.  B.  v.  Slator  (1881),  8  Q.  B.  D.  267. 
See  now  46  &  47  Vict.  c.  51,  s.  64. 

Indorse,  in  the  County  Court  Rules,  1888,  held  to  be  equivalent  to 
"sign."  Vide  R.  v.  Cowper  (1889),  24  Q.  B.  D.  62;  see 
Int.  Act,  1889,  s.  20,  post,  Appendix  O. 

Information,  in  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict, 
c.  43),  held  not  substantially  different  from  "complaint": 
Blake  v.  Beeeh  (1876),  1  Ex.  D.  320;  B.  v.  Paget  (1881),  8 
Q.  B.  D.  at  p.  155  (Field,  J.).  But  it  is  usually  defined  as 
applying  to  charges  of  a  criminal  character,  which  may  end 
in  a  conviction,  and  complaint  and  proceedings  before  a 
magistrate  which  may  end  in  an  order  to  pay  money  or  to 
do  some  act. 

Note.— In  the  Indictable  Offences  Act,  1848  (11  &  12  Vict, 
c.  42),  the  term  "  complaint "  cannot  r«fer  to  a  civil  pro- 
ceeding. 

Inhabitant  [in  11  Geo.  3,  c.  29  (rep.),  held  to  mean  a  "resiant 
occupier."  Downe  v.  Martyr  (1828),  8  B.  &  C.  69;  B.  v. 
Nicholson  (1810),  12  East,  342].  In  statutes  relating  to  xates 
it  means  rateable  occupier.  In  statutes  relating  to  settle- 
ment it  means  resident.  Wilson  v.  Churchwardens  of  Sunder- 
land (1864),  34  L.  J.  M.  C.  90,  Erie,  C.J.;  and  see  Ryde  on 
Rating  (2nd  ed.). 

,,  [synonymous  with  "occupier."  R.  v.  Tunstead  (1790),  3 
T.  R.  523;  Att.-Gen.  v.  Parker  (1747),  3  Atk.  576.  In 
2  Inst.  702,  Coke  says  that  under  the  Statute  of  Bridges 
(22  Hen.  8,  c.  5),  the  word  "inhabitants  "  includes  those  who 
occupy  lands  in  the  county  though  they  do  not  reside  there. 
See  also  B.  v.  Hall  (1822),  1  B.  &  C.  136];  B.  v.  Mitchell 
(1809),  10  East,  511. 
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Inhabitant  occupier. — See  Lewin  v.  End,  (1906)  A.  0.  299;  Kent 
V.  Fittall,  (1906)  1  K.  B.  60  (O.  A.);  Douglas  v.  ffmith, 
(1907)  1  K.  B.  126. 

Inhabited  dwelling-house,  in  the  House  Tax  Act,  1861  (14  &  15 
Vict.  c.  36),  s.  1,  does  not  apply  to  a  house  only  occupied 
during  the  day  and  where  no  one  sleeps  at  night.  Eiley  v. 
Read  (1879),  4  Ex.  D.  102,  per  Kelly,  O.B.  It  includes  a 
distinct  flat  or  tenement  in  a  large  building  separately  let 
for  residence.  Att.-Gen.  v.  Westminster  Mutual  Tontine 
Chambers  Association  (1876),  1  Ex.  D.  469.  See  also  Lord 
Walsingham  v.  Styles  (1894),  3  Tax.  Oas.  247;  Hoddinot  v. 
Home  and  Colonial  Stores,  (1896)  1  Q.  B.  169.  It  includes 
rooms  within  the  curtilage  of  a  dwelling-house  used  exclu- 
sively as  offices  by  the  occupier  of  the  dwelling-house,  but 
not  so  divided  or  severed  as  to  be  capable  of  being  a  distinct 
property  or  a  distinct  subject  of  lease.  *  Nioholls  v.  Malim, 
(1906)  1  K.  B.  272;  Grant  v.  Langston,  (1900)  A.  O.  383. 

Injuhiously  affected,  in  the  Lands  Clauses  Act,  1845  (8  &  9  Vict, 
c.  18),  8.  68;  and  the  Eailways  Clauses  Act,  1845  (8  &  9  Vict, 
c.  20),  ss.  6,  16.  See  Cowper  Essex  v.  Acton  L.  B.  (1889), . 
14  App.  Cas.  153;  Re  L.  T.  S  8.  Rail.  Go.  (1889),  24  Q.  B.  D. 
44;  Horton  v.  Colwyn  Bay  U.  D.  C,  (1907)  1  K.  B.  14,  22, 
Bigham,  J.;   Cripps  on  Compensation  (5th  ed.). 

Instrument,  in  the  Trustee  Act,  1893  (56  &  57  Viet.  c.  53),  s.  50, 
includes  "  Act  of  Parliament,"  which  is  defined,  post,  Appx.  C. 

Intended  to  be  done,  in  the  Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  s.  204,  means,  not  intended  to  be  done  in  the  future, 
but  done  in  supposed  conformity  with  the  provisions  of  the 
Act.  Chapman  v.  Auckland  Gruardians  (1889),  23  Q.  B.  D. 
303  ^(Bowen,  L. J.).  See  similar  words  in  the  Public  Authori- 
ties Protection  Act,  1893  (56  &  57  Vict.  c.  61),  s.  1. 

Interest  in  land,  in  the  Mortmain  Acts  (9  Geo.  2,  c.  36,  and  51  & 
52  Vict.  c.  42),  includes  bonds  issued  by  harbour  trustees,  and 
secured  on  "rates,  tolls,  and  rents":  In  re  David  (1890),  43 
Oh.  D.  27;  and  Metropolitan  Consolidated  Stock:  Re  Crossley, 
(1897)  1  Ch.  928;  but  not  a  charge  on  a  borough  fund:  Re 
Thompson  (1890),  45  Ch.  D.  161. 

„  (2)  In  the  Lands  Clauses  Acts.  See  Re  Masters  and 
G.  W.  Rail.  Co.,  (1900)  2  Q.  B.  677;  (1901)  2  K.  B.  84  (C.  A.); 
Long  Eaton  Recreation  Grounds  Co.  v.  Midland  Rail.  Co., 
(1902)  2  K.  B.  574  (C.  A.). 

Interested  in  a  contract  within  the  meaning  of  the  City  of  London 
Sewers  Acts.  See  City  of  London  Electric  Lighting  Co., 
Ltd   V.  Mayor,  dc.  of  London,  (1901)  1  Ch.  602  (C.  A.). 
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Interruption,  in  the  Prescription  Act,  1832  (2  &  3  Will.  4,  c.  71), 
ss.  2,  3,  does  not  mean  "cessation,"  but  such  interruption  as 
is  mentioned  in  sect.  4  of  the  Act — i.e.  an  adverse  obstruc- 
tion, and  not  mere  discontinuance  of  user.  Rollins  v.  Yerney 
(1884),  13  Q.  B.  D.  304,  at  p.  307  (Lindley,  L.J.);  Smith 
V.  Baxter,  (1900)  2  Ch.  138  (Stirling-,  J.). 

Invented  word,  in  the  Trade  Marks  Act,  1905  (5  Edw.  7,  c.  15), 
s.  9,  includes  a  descriptive  word — i.e.  a  word  referring  to  the 
quality  or  nature  of  the  article  to  which  it  is  applied. 
Eastman  Photographic  Co.  v.  Comptroller  of  Patents  (The 
Solio  Case),  (1898)  A.  C.  571;  Linotype  Co.'s  Trade  Mark, 
(1900)  2  Ch.  238;  Philippart  v.  Whiteley,  Ltd.,  (1908)  2 
Ch.  274. 

Investment,  in  the  Income  Tax  Act,  1851  (16  &  17  Vict  c.  34), 
ss.  1,  2.  Vide  Clerical,  dc.  Assurance  Co.  v.  Carter  (1889), 
22  Q.  B.  D.  444. 

Irish  Valuation  Acts. — >See  Int.  Act,  1889,  s.  24,  post,  Appendix  C. 

Issue  of  bank-notes,  in  the  Bank  Charter  Act,  1844  (7  &  8  Vict, 
c.  32),  s.  11,  means  "the  delivery  of  the  notes  to  the  persons 
who  are  willing  to  receive  them  in  exchange  for  value  in  gold, 
bills  or  otherwise;  the  person  who  delivers  them  being  pre- 
pared to  take  them  up  when  they  are  presented  for  payment." 
Att.-Gen.  v.  Birkbeck  (1884),  12  Q.  B.  D.  611;  cf.  Prescott 
&  Co.  V.  Bank  of  England,  (1894)  1  Q.  B.  351  (C.  A.). 

,,  OF  CHiQUES,  in  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict. 
0.  61),  s.  2.  See  Clutton  v.  Attenborough,  (1896)  A.  C. 
90. 

,,  [of  shares,  in  the  Companies  Act,  1867  (30  &  31  Vict.  c.  131), 
s.  25  (rep.),  "must  be  taken  as  meaning  something  distinct 
from  allotment,  and  as  importing  that  some  subsequent  act 
has  been  done  whereby  the  title  of  the  allottee  becomes  com- 
plete." Clarke's  case  (1878),  8  Ch.  D.  638.]  This  section  is 
repealed  by  the  Companies  (Consolidation)  Act,  1908  (8  Edw. 
7,  c.  69),  and  is  not  re-enacted. 

,,  OF  valuable  securities,  in  the  Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  s.  82.  See  Lord  Revelstoke  v.  Inland  Revenue 
Commissioners,  (1898)  A.  C.  565. 


Joint  stock  company. — See  Be  Russell  Institution  and  Baghino, 
(1898)  2  Ch.  72. 

Judgment. — "  In  Acts  of  Parliament  there  is  a  well-known  distinc- 
tion between  a  'judgment'  and  an  'order.'"  Ex  parte 
Chinery  (1884),  12  Q.  B.  D.  345;  In  re  Binstead,  .(1893) 
1  Q.  B.  199,  203;  and  see  Ann.  Pr.  1911,  p.  658. 
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Judgment  [in  1  Will.  4,  e.  21,  s.  1  (rep.),  waa  used  in  its  technical 
sense — i.e.,  a  judgment  on  pleadings  not  a  mera  decision  of  a 
Court  upon  a  rule.  Ex  parte  Ever  ton  Overseers  (1871), 
L.  R.  6C.  P.  246.] 

„  in  the  Judgments  Act,  1838  (1  &  2  Viet.  c.  110),  s.  17,  means 
such  judgments  as  were  then  (1838)  known — i.e.,  those  of  the 
•  superior  Courts  of  common  law  as  then  (1838)  existed — and 
does  not  include  the  judgments  of  County  Courts  as  recon- 
structed by  the  County  Courts  Act  of  1846  (9  &  10  Vict.  c.  95). 
B.  T.  County  Court  Judge  of  Essex  (1887),  18  Q.  B.  D.  704. 

,,  in  the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict. 
c.  66),  s.  47,  means  any  decision,  and  not  merely  final  judg- 
ment, in  criminal  cases.  R.  v.  Foote  (1883),  10  Q.  B.  D. 
380,  Jessel,  M.E. 

„  DEBTOK,  in  the  Judgments  Act,  1838  (1  &  2  Viet.  e.  110), 
ss.  14,  15,  does  not  include  the  personal  representatives  of 
a  deceased  judgment  debtor.  Stewart  v.  Rhodes,  (1900)  1 
Ch.  386  (C.  A.). 

,,  OBTAINED,  in  the  Public  Authorities  Protection  Act,  1893 
(56  &  57  Vict.  c.  61),  includes  a  consent  order  for  dismissal 
of  an  action.  Shaw  v.  Hertfordshire  C.  C,  (1899)  2  Q.  B. 
282  (C.  A.);  and  see  Smith  v.  Northleach  U.  D.  C,  (1902) 
1  Ch.  197. 

Jurisdiction. — (1)  The  right  to  adjudicate  on  a  given  point. 
(2)  The  local  extent  within  which  the  High  Court  can  and 
does  exercise  the  right  when  ascertained.  See  6  Law  Quarterly 
Review,  295;  R.  S,  C.  1883,  Ord.  XI,  r.  1;  Ann.  Pr.  1911, 
p.  73. 

Just. — The  words  'shall  have  the  power,  if  he  shall  think  just,  to 
order  a  new  trial "  (in  the  County  Courts  Act,  1888  (51  &  52 
Viet.  c.  43),  s.  93),  do  not  give  a  County  Court  judge  an  abso- 
lute power  of  granting  new  trials.  His  power  under  the  sec- 
tion is  subject  to  the  rules  and  limitations  as  to  the  granting  of 
new  trials  which  are  binding  upon  the  High  Court,  the  Court 
of  Appeal,  and  the  House  of  Lords.  Murtagh  v.  Barry 
(1890),  44  Ch.  D.  632,  Coleridge,  C.J.  The  crucial  word  in 
the  phrase  is  "  just,"  which  imparts  a  judicial,  and  not  an 
absolute  power. 

Just  and  equitable,  in  the  Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  s.  79.  See  Re  Alfred  Melson  d:  Co.,  Ltd.,  (.1906)  1 
Ch.  841.    And  see  now  8  Edw.  7,  c.  69,  s.  129. 

Just  and  reasonable,  in  the  Railway  and  Canal  Traffic  Act,  1854 
(17  &  18  Vict.  c.  31),  s.  7.  See  Williams  v.  Midland  Rail. 
Co.,  (1908)  1  K.  B.  252  (C.  A.). 
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Justice. — "  Best  calculated  to  answer  the  ends  of  justice,"  in  the 
Lancaster  Chancery  Act,  1854  (17  &  18  Vict.  c.  82),  s.  8, 
means  to  attain  what  is  right  and  proper  in  the  circumstances . 
Cooke  V.  Smith  (1890),  44  Ch.  D.  72  (0.  A.). 


Keep  implies  habitual,  and  not  mere  occasional,  use  for  the  purpose 
prohibited  by  a  statute.  B.  v.  Strugnell  (1866),  L.  R-  1 
Q.  B.  93;  Martin  v.  Benjamin,  (1907)  1  K.  B.  64.  And  see 
Thompson  v.  Equity  Fire  Insurance  Co.,  (1910)  A.  C.  592.- 

„  in  the  Theatres  Act,  1843  (6  &  7  Vict.  c.  68),  s.  2,  is  not 
synonymous  with  "have,"  but  does  not  imply  habitual  use. 
Keeping  a  house  for  one  day  for  unlicensed  stage  plays  is 
a  contravention  of  the  Act.  Shelley  v.  Bethell  (1884),  12 
Q.  B.  D.  11,  15. 


Labourer  [in  the  Sunday  Observance  Act,  1677  (29  Chas.  2,  c.  7), 
s.  1,  does  not  include  (1)  a  farmer  who  works  for  himself,  but, 
semble,  it  includes  an  agricultural  labourer.  R.  v.  Cleworth 
(1864),  4  B.  &  S.  927].  Nor  (2)  a  barber.  Palmer  v.  Snow, 
(1900)  1  Q.  B.  725. 

,,  in  the  Employers  and  Workmen  Act,  1875  (38  &  39  Vict, 
c.  90),  does  not  include  an  omnibus  conductor  or  driver. 
Morgan  v.  London  General  Omnibus  Co.  (1883),  12  Q.  B.  D. 
206.    See  Workman. 

Labouring  class. — See  Working  class. 

Land. — [In  all  Acts  passed  after  1850,  unless  the  contrary  intention 
appears  in  the  Act,  the  expression  "  land  "  includes  mes- 
suages, tenements,  and  hereditaments,  corporeal  or  incorpo- 
real, houses  and  buildings,  of  any  tenure.]  Int.  Act,  1889, 
s.  3,  post,  Appendix  C;  Re  Clutterbuck,  (1901)  2  Ch.  285. 

„  in  the  Lighting  and  "Watching  Act,  1833  (3  &  4  Will.  4,  c.  90), 
does  not  include  coal  mines.  Thoresby  v.  Br ier cliff e-cum- 
Entwistle,  (1895)  A.  C.  32. 

,,  in  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  2  (ii.), 
and  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38).  See  5  Law 
Quarterly  Eeview,  376.     Brown  v.  Peto,  (1900)  1  Q.  B.  346. 

,,  in  Land  Tax  Acts.  See  Newton,  Chambers  dt  Co.,  Ltd.  v. 
Ball,  (1907)  2  K.  B.  446. 

„  in  the  Mortmain,  &c.  Act,  1891  (54  &  55  Vict.  e.  73).  See  Ue 
Wilkinson,  (1902)  1  Ch.  841;  Re  Ryland,  (1903)  1  Ch.  467. 

„  in  the  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  4, 
c.  27),  8.  1,  does  not  include  an  advowson.  Brooks  v. 
Muckleston,  (1909)  2  Ch.  519. 
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Land.    See  Hereditament ;  Owner  of  land. 

,,  CHARGES,  in  the  Land  Charges  Registration  Act,  1888  (51  & 
52  Vict.  c.  51),  did  not  include  expenses  incurred  by  local 
authorities  under  the  Public  Health  Acts,  although  they  may 
in  certain  events  become  charges  on  property.  B.  v.  Vice- 
Registrar  of  Land  Begistry  (1890),  24  Q.  B.  D.  178;  but  see 
63  &  64  Viet.  c.  26. 

,,  INTEREST  IN,  in  cases  of  mortgage.  See  Taylor  v.  London 
and  County  Banking  Co.,  (1901)  2  Ch.  231. 

"  Land  covered  with  vs^ater,"  in  the  Public  Health  Act,  1875  (38 
&  39  Vict.  c.  55),  s.  211,  held  to  include  artificial  reservoirs. 
See  Southwark  and  Vauxhall  W  W.  Co.  v.  Hampton  V. 
D.  C,  (1899)  1  Q.  B.  273  (C.  A.);  (1900)  A.  C.  3.  And  ex- 
cavated ground  over  which  pontoons  floated.  Smith's  Dock 
Co.  V.  Tynemouth,  (1908)  1  K.  B.  315. 

Land  Clauses  Acts. — See  Int.  Act,  1889,  «.  23,  post,  Appendix  C. 

Landlord,  in  the  Landlord  and  Tenant  Act,  1709  (8  Anne,  c.  18), 
s.  1.    See  Cox  v.  Harper,  (1910)  1  Ch.  310. 

„  in  Housing  of  Working  Classes  Act,  1909  (9  Edw.  7,  c.  44). 
Sees.  15(7). 

[Law  of  Parliament,  in  2  &  3  Will.  4,  c.  45,  s.  36  (Representation 
of  the  People),  meant  the  law  as  administered  at  the  time  of 
the  passing  of  that  Act  by  Committees  of  the  House  of 
Commons.     Harrison  v.  Carter  (1876),  2  C.  P    D.  35.] 

Legacy  duty. — A  tax  on  property  falling  on  the  successors  of  a 
deceased  person,  leviable  when  the  enjoyment  accrues. 
Blackjvood  v;  B.  (1882),  8  App.  Cas.  82,  90. 

Legal  nominee,  in  the  Friendly  Societies  Act,  1896  (59  &  60  Vict, 
c.  25).    See  Be  Redman,  (1901)  2  Ch.  471. 

Legislature. — ^See  Int.  Act,  1889,  s.  18  (7),  post,  Appendix  C. 

Liability,  "  incapable  of  being  fairly  estimated,"  in  the  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  37.  See  Hardy  v.  Fother- 
gill  (1888),  13  App.  Cas.  351. 

,,  in  that  section  includes  liability  under  a  covenant  to  pay  money 
out  of  the  estate  of  the  covenantor  six  months  after  his  death. 
Burnett  v.  King,  (1891)  1  Ch.  i;  and  cf.  Wolmershausen  v. 
Gullick,  (1893)  2  Ch.  514;  Ellis  v.  Pond,  (1898)  1  Q.  B. 
426,  454. 

Licensed  hawker,  in  the  Markets  and  Fairs  Clauses  Act,  1847 
(10  &  11  Vict.  c.  14),  s.  13.  See  Llandudno  U.  D.  C.  v. 
Hughes,  (1900)  1  Q.  B.  472, 
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Lifeboat  Service,  in  the  Merchant  Shipping  Act,  1894,  means 
"the  saving  or  attempted  saving  of  vessels,  or  of  life 
or  property  on  board  vessels,  wrecked,  or  aground,  or  sunk, 
or  in  danger  of  being  wrecked,  or  getting  aground,  or  sink- 
ing."   57  &  58  Vict.  c.  60,  s.  742. 

Limits  op  Port.    See  Port. 

Literary  and  artistic  work,  in  the  International  Copyright  Act, 
1886  (49  &  50  Vict.  c.  33),  "unless  the  context  otherwise 
requires,  means  every  book,  print,  lithograph,  article  of 
sculpture,  dramatic  piece,  musical  composition,  painting, 
drawing,  photograph,  and  other  work  of  literature  and  art 
to  which  the  Copyright  Acts  or  the  International  Copyright 
Acts,  as  the  case  requires,  extend":  s.  11.  As  to  what  is 
literary  composition,  see  Chilton  v.  Progress  Publishing  Co., 
(1895)  2  Ch.  29;  Walter  v.  Lane,  (1900)  A.  C.  539;  Ex- 
change Telegraph  Co.  v.  Gregory,  (1896)  1  Q.  B.  147. 

Literary  or  scientific  institution,  in  the  Income  Tax  Act,  1842 
(5  &  6  Vict.  c.  35),  s.  61.  See  Mayor,  do.  of  Manchester  y. 
McAdam,  (1896)  A.  C.   300. 

Local  authority  in  the  Infectious  Diseases  Act,  1889  (52  &  53 
Vict.  0.  72),  s.  16,  means  each  of  the  following  authorities:  — 

(a)  An  urban  or  rural  sanitary  authority  in  England  within 
the  meaning  of  the  Public  Health  Acts: 

(b)  The  port  sanitary  authority  of  any  port  sanitary  district 
in  England. 

Local  financial  yeah. — See  ante,  p.  163. 

Local  government  register  of  electors. — See  Int.  Act,  1889, 
8.  17  (3),  post,  Appendix  C. 

■'  Locally  situate  out  of  the  United  Kingdom,"  in  the  Stamp  Act, 
1891  (54  &  55  Vict.  c.  39),  s.  59.  See  MuUer  d  Co.'s  Mar- 
garine, Ltd.  V.  Inland  Revenue  Commissioners,  (1900)  1 
Q.  B.  310;  (1901)  A.  C.  217. 

Lodger,  under  the  Eating  Acts,  means  every  person  occupying  part 
of  a  house  who  is  not  a  householder.  Stamper  v.  Sunderland 
Overseers  (1868),  L.  E.  3  C.  P.  388.- 

,,  under  the  Franchise  Acts,  means  a  person  residing  in  the 
house  of  another  over  which  the  latter  exercises  some  control, 
such  as  by  having  a  servant  in  the  house  to  look  after  it  for 
him.  Bradley  v.  Baylis  (1881),  8  Q.  B.  D.  241,  Cotton,  L.J.; 
but  the  fact  that  the  landlord  lives  on  the  premises  is  not 
conclusive  that  the  persons  occupying  under  him  are  lodgers. 
Kent  V.  Fittall  (No.  1),  (1906)  1  K.  B.  60;  fNo.  2),  (1908) 
2  K.  B.  933;  (No.  3),  (1909)  1  K.  B.  215. 
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Loitering,  in  the  Street  Betting  Act,  1906  (6  Edw.  7,  c.  43),  s.  1. 
See  Dunning  v.  Swetman,  (1909)  1  K.  B.  774. 

Loose,  in  the  Metropolitan  Police  Act,  1839  (2  &  3  Vict.  c.  47),  s.  54, 
in  the  expression  "every  person  who  shall  turn  loose  any 
horse  or  cattle,"  does  not  mean  "physically  loose,"  as  the 
enactment  only  requires  that  the  cattle  shall  be  under  the 
care  and  control  of  their  owner.  Sherborne  v.  Wells  (1862), 
3  B.  &  S.  786. 

Lord  Chancellob. — See  Int.  Act,  1889,  s.  12  (1),  post,  Appendix  C. 

Lord  Lieutenant. — See  Int.  Act,  1889,  s.   12  (9),  post,  Appx.  C. 

"  Loss  "  of  a  ship  in  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  60),  s.  158,  includes  capture  followed  by  destruction  by  a 
foreign  belligerent.  Sivewright  v.  Allen,  (1906)  2  K.  B. 
81.  Cf.  Austin  Friars  Steamship  Co.  v.  Frack,  (1905)  2 
K.  B.  315;  and  the  loss  arose  at  the  date  of  capture. 

Lottery,  in  the  Gaming  Act,  1802  (42  Geo.  3,  c.  119),  s.  2,  means 
"  a  distribution  of  priz6s,,by  lot  'or  chance."  Taylor  v.  Smetten 
(1883),  11  Q.  B.  D.  207,  211,  Hawkins,  J.  Cf.  Barclay  v. 
Pearson,  (1893)  2  Ch.  154;  Stoddart  v.  Sugar,  (1895)  2 
Q.  B.  474;  Hall  v.  Cox,  (1899)  1  Q.  B.  198;  Willis  v.  Young, 
(1907)  1  K.  B.  448. 

Lunatic,  in  8  &  9  Vict.  c.  100,  s.  44,  included  "every  person  whose 
mind  is  so  affected  by  disease  that  it  is  necessary  for  his  own 
giood  to  put  him  under  restraint."  B.  v.  Bishop  (1880),  5 
Q.  B.  D.  259.  This  section  is  now  embodied  in  sect.  315  of 
the  Lunacy  Act,  1890  (53  &  54  Vict.  o.  5). 


Maintain,  as  applied  to  non-provided  schools  in  the  Elementary 
Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  7.  Att.-Gen.  v. 
West  Riding  of  Yorkshire  County  Council,  (1907)  A.  0.  29; 
n.  V.  Board  of  Education,  (1910)  2  K.  B.  165;  Morris  v. 
Carnarvon  County  Council,  (1910)  1  K.  B.  159;  Ching  v. 
Surrey  County  Council,  (1909)  2  K.  B.  762;  (1910)  1  K.  B. 
736. 

Maintenance  of  a  main  road,  in  the  Highways  and  Locomotives 
Amendment  Act,  1878  (41  &  42  Vict.  c.  77),  s.  13,  includes  the 
removal  of  snow  when  it  makes  the  road  impassable.  Guar- 
dians of  Amesbury  v.  Justices  of  Wilts  (1883),  10  Q.  B.  D. 
480. 

„  or  A  PRISONER,  in  the  Prison  Act,  1877  (40  &  41  Viet.  c.  21), 
ss.  4,  57,  includes  the  expenses  of  inquiring  into  the  mental 
state  of  a  prisoner  who  becomes  insane,  and  of  removing  him 
to  a  county  lunatic  asylum,  and  maintaining  him  there  during 
the  currency  of  his  sentence.  Mews  v.  B.  (1882),  8  App.  C&s, 
339. 
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Make  a  contract,  in  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  59. 
See  Muller  d  Co.'s  Margarine,  Ltd.  v.  Inland  Revenue  Com- 
missioners, (1900)  1  Q.  B.  310. 

Make  a  valuable  security,  in  the  Larceny  Act,  1861  (24  &  25  Vict, 
c.  96),  s.  90,  extends  to  instruments  -which  were  not  valuable 
securities  prior  to  delivery.  R.  v.  Gordon  (1889),  23  Q.  B.  D. 
359  (0.  C.  E.);  cf.  Revelstoke  v.  Inland  Revenue  Commis- 
sioners, (1898)  A.  C.  565. 

"Make  use  or"  an  invention  under  the  Patents  Act,  1883  (46  & 
47  Vict.  c.  57),  and  the  Patents  and  Designs  Act,  1907 
(7  Edw.  7,  c.  29).  See  British  Motor  Syndicate  Co.  v.  Taylor, 
(1900)  1  Oh.  577. 

Male  servant,  in  the  Eevenue  Act,  1869  (32  &  33  Vict.  c.  14),  s.  19. 
Whiteley,  Ltd.  v.  Burns,  (1908)  1  K.  B.  705;  Marchant  v. 
London  County  Council,  (1910)  2  K.  B.  379. 

Malicious,  in  the  Malicious  Damage  Act,  1861  (24  &  25  Viet.  c.  97), 
s.  51,  means  "where  a  person  wilfully  does  an  act  injurious 
to  another  without  lawful  excuse."  R.  v.  Pembliton  (1874), 
L.  R.  2  O.  C.  E.  122,  Blackburn,  J.;  and  see  R.  v.  Clemens, 
(1898)  1  Q.  B.  666;  Re  Borrowes  (1900),  2  Ir.  Eep.  593. 

Manual  labour,  in  the  Employers  and  Workmen  Act,  1876  (38  &  39 
Viot,  c.  90),  s.  10,  does  not  mean  the  mere  user  of  the  hands 
in  matters  incidental  to  the  employment,  but  the  user  of  the 
hands  as  the  real  and  substantial  part  of  the  employment. 
Bound  V.  Lawrence,  (1892)  1  Q.  B.  226;  cj.  Morgan  v. 
London  General  Omnibus  Go.  (1884),  12  Q.  B.  D.  201;  13 
Q.  B.  D.  832;  Smith  v.  Associated  Omnibus  Co.,  (1907)  1 
K.  B.  916. 

Manuscript,  in  the  Copyright  Act,  1842  (5  &  6  Vict.  c.  46),  s.  3. 
See  Macmillan  v.  Dent,  (1907)  1  Oh.  107. 

Marketable  security,  in  the  Stamp  Act,  1891  (64  &  55  Vict.  c.  39), 
Sched.  1.  See  Knights  Deep,  Ltd.  v.  Inland  Revenue  Com- 
missioners, (1900)  1  Q.  B.  217;  Mount  Lyell  Mining  d  Rail. 
Co.  Y.  Same,  (1905)  1  K.  B.  161;  Speyer  Brothers  v.  Inland 
Revenue  Commissioners,  ^1908)  A.  0.  92;  Winans  v.  R., 
(1910)  A.  0.  27. 

Marriage  settlement,  in  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict, 
c.  31),  s.  4,  includes  an  informal  memorandum  of  agreement 
for  a  marriage  settlement.  Wenman  v.  Lxjon,  (1891)  1  Q.  B. 
634. 

[Marry,  in  the  Ofiences  against  the  Person  Act,  1861  (24  &  26  Vict, 
c.  100),  s.  57,  means  "go  through  the  form  of  marriage." 
The  statute  is  equally  contravened  whether  the  second  mar- 
riage is  or  is  not  valid.  R.  v.  Allen  (1872),  L.  E.  1  0.  0.  E. 
367.]    Yide  ante,  p.  170. 


Digitized  by  Microsoft® 


Terms  used  in  Statutes.  561 

Masculine. — Vide  ante,  p.  161,  and  Int.  Act,  1889,  s.  1,  'post, 
Appendix  C. 

May. — Vide  ante,  p.  164. 

,,  in  rules  of  Court,  has  been  held  to  mean  may  or  may  not — to 
give  a  discretion  which  is  called  a  judicial  discretion,  but 
which  still  is  a  discretion.  Att.-Gen.  v.  Emerson  (1889),  24 
Q.  B.  D.  58. 

„  =  shall  in  the  Public  Health  Act,  1876  (38  &  39  Vict.  c.  55), 
s.  211.     R.  V.  Barclay  (1881),  8  Q.  B.  D.  306,  486. 

„  =  must  in  the  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  5. 
Re  Eyre  and  Corporation  of  Leicester,  (1892)  1  Q.  B.  136. 

"  I  think  that  great  misconception  is  caused  by  saying  that  in 
some  cases  'may '  means  must  (or  shall).  It  never  can  mean 
'  must '  as  long  as  the  English  language  retains  its  meaning ; 
but  it  gives  a  power,  and  then  it  may  be  a  question  in  what 
cases,  where  a  judge  has  a  power  given  him  by  the  word 
'may,'  it  becomes  his  duty  to  exercise  it" — i.e.,  whether  the 
discretion  is  judicial  or  absolute,  fettered  or  unfettered. 
Cotton,  L.  J.,  in  NichoU  v.  Baker  (1890),  44  Ch.  D.  at  p.  270. 

Measure. — Vide  Mile. 

Measuring  instrument,  in  the  Weights  and  Measures  Act,  1889 
(52  &  53  Vict.  c.  21),  s.  35,  unless  the  context  otherwise  re- 
quires, includes  "  any  instrument  for  the  measurement  of 
length,  capacity,  volume,  temperature,  pressure,  or  gravity, 
or  for  the  measurement  or  determination  of  electrical  quan- 
tities." 

Medical  assistance,  in  the  Franchise  Acts.  See  Kirkhouse  v. 
Blakeway,  (1902)  1  K.  B.  306. 

[Meeting,  in  the  Stannaries  Act,  1869  (32  &  33  Vict.  c.  19),  s.  4, 
does  not  apply  to  acts  done  by  a  single  person,  as  the  prima 
jade  meaning  of  the  word  is  "  the  coming  together  of  more 
than  one  person."  Sharp  v.  Dawes  (1876),  2  Q.  B.  D.  29.] 
But  see  East  v.  Bennett  Bros.,  Ltd.  (1910),  27  T.  L.  R.  103. 

Member  of  an  industrial  society. — See  Gwendolen  Freehold  Land 
Society  v.  Wicks,  (1904)  2  K.  B.  622.    ' 

Mercantile  agent,  in  the  Factors  Act,  1889  (52  &  53  Vict.  c.  45). — 
See  Inglis  v.  Robertson,  (1898)  A.  C.  616;  Cahn  v.  Pockett's 
Bristol  Channel  Steam-Packet  Co.,  (1899)  1  Q.  B.  643; 
Waddington  v.  Neale  (1907),  96  L.  T.  786;  Oppenheimer  v. 
Attenborough,  (1908)  1  K.  B.  221  (C.  A.);  De  Gorier  v. 
Attenborough  (1904),  21  T.  L.  R.  19;  Oppenheimer  v. 
Frazer,  (1907)  1  K.  B.  619;  2  K.  B.  50;  Vf^einer  v.  Harris, 
(1910)  1  K.  B.  285  (explaining  Weiner  v.  Gill,  (1906)  2 
K.  B.  574,  and  overruling  Hastings  v.  Pearson,  (1893)  1 
Q.  B.  62);  Janesich  v.  Attenborough  (1910),  26  T.  L.  R. 
278,  282. 

C.  0  0 
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Metropolitan  Police  Fund,  in  the  Metropolitan  Police  Act,  1886 
(49  &  50  Vict.  c.  22),  s.  7,  means  "the  rates,  contributions, 
and  funds  for  the  time  being  applicable  for  defraying  the 
expenses  of  the  Metropolitan  Police  Force." 

Mile. — [When  a  distance  is  mentioned  in  an  Act]  passed  before 
1890,  [without  defining  how  it  is  to  be  mea,sured  (o),  it  is 
to  be  measured  "as  the  crow  flies,"  and  not  by  the  nearest 
mode  of  practicable  access.  Formerly  it  was  considered  that 
miles  should  be  computed  according  to  the  English  manner, 
allowing  6280  feet  or  1760  yards  to  each  mile,  and  that  the 
same  shall  be  reckoned,  not  by  straight  lines  as  a  bird  or 
arrow  may  fly,  but  according  to  the  nearest  and  most  usual 
\va3'(6).  This  method  of  measurement  was  first  called  in 
question  by  Parke,  J.,  in  Leigh  v.  Hind  (1829),  9  B.  &  C. 
779  (which,  however,  was  a  case  upon  the  construction  of  a 
rontract,  and  not  of  a  statute),  and  his  opinion  was  followed 
by  the  Queen's  Bench  in  U.  v.  Saffron  Walden  (1846),  9 
Q.  B.  79,  where  Patteson,  J.,  said:  "We  have  nothing  Ui 
guide  VIS  except  the  words  of  the  statute,  '  ten  miles.'  AVe 
must  therefore  lay  down  an  arbitrary  rule,  and  T  think  the 
best  rule  A\'ill  be  to  take  the  distance  as  the  crow  flies."  This 
decision  was  acted  upon  in  LaJi'e  v.  Butler  (1854),  5  E.  <fe  B. 
99,  where  Crompton,  J.,  said:  "If  this  question  were  quite 
new,  the  convenience  would  be  all  in  favour  of  construing 
the  distance  as  that  measured  in  a  straight  line,  and  the  recent 
authorities  being  all  in  favour  of  this  construction,  v/e  ought 
to  adhere  to  it,  so  that  the  Legislature  may  know  how  such 
general  words  in  an  Act  will  be  construed  by  the  Courts."] 
Vide  ante,  p.  164. 

MiNERATi  CONTRACTED  TO  BE  GOTTEN,  in  the  Coal  Mines  Regulation 
Act,  1887  (50  &  51  Vict.  c.  58),  s.  12,  in  a  coal-mine  includes 
slack:  Neatherseal  Co.  v.  Bourne  (1889)  ,  14  App.  Cas.  2-17; 
and  small  coal:  Brace  v.  Ahercarn  Collierij  Co.,  (1891)  2 
Q.  B.  699.  See  also  Kearney  v.  Whitehaven  Colliery  Co.. 
(1893)  1  Q.  B.  700  (C.  A.). 

Minerals,  as  used  in  the  Act  of  Settlement  passed  in  the  Isle  of 
Man,  1704,  is  used  in  its  "  more  limited  and  popular  meaning, 
«hich  Avould' not  embrace  such  substances  as  clay  and  sand, 
though  doubtless  the  word  in  its  scientific  and  widest  sense 
may  include  substances  of  this  nature,  and  when  unexplained 
by  the  context,  or  by  the  nature  and  circumstances  of  the 
transaction,  or  by  usage,  would,  in  most  cases,  do  so."  Att.- 
Gen.  V.  Mylchreest  (1879),  4  App.  Cas.  305. 

Mines,  Minerals,  as  used  in  8  &  9  Vict.  c.  20  (Railway  Clauses, 
E.  and  I.),  s.  77,  in  8  &  9  Vict.  c.  33  (Railway  Clauses,  8.), 
s.  70,  and  in  10  &  11  Vict.  c.  17  (Waterworks  Clauses  Act, 

(a)  Vide  ante,  p.  164,  and  6  &  7  Vict.  c.  18,  s.  76. 

(b)  [See  Hawkins,  Pleas  of  the  Crown  (4(h  ed.),  Book  I.  ch.  xii.  ».  15  ;  -TTiKa  v 
£arle  (1699),  Cro.  Eliz.  212,  267.] 
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1847),  are  not  definite  or  scientific  terms  in  an  Act,  but  are 
susceptible  of  limitation  or  expansion  according-  to  the  inten- 
tion with  which  they  are  used.  Lord  Provost  of  Glasgow 
V.  Farie  (1888),  13  App.  Cas.  657,  675;  and  see  Midland 
Rail.  Co.  V.  Robinson  (1889),  15  App.  Cas.  19;  Scott  v. 
Midland  Rail.  Co.,  (1901)  1  K.  B.  317;  G.  W.  Rail.  Co.  v. 
Carpalla  United  China  Clay  Co.,  (1909)  1  Gh.  218;  (1910) 
A.  C.  83;  JVorth  British  Rail.  Co.  v.  Budhill  Coal  and  Sand- 
stone Co.,  (1910)  A.  C.  116,  130;  Todd,  Birleston  S  Co.  v. 
N.  E.  Rail.  Co.,  (1903)  1  K.  B.  603. 

Mines. — The  policy  of  Acts  in  excepting  minerals  from  conveyances 
to  compulsory  takers  of  land  favours  a  liberal  and  not  a 
limited  construction  of  the  reservation  to  the  seller.  Lord 
Provost  of  Glasgow  v.  Farie  (1888),  13  App.  Gas.  676. 

„  .4ND  MINERALS,  in  a  British  Golumbia  Act  (47  Vict.  c.  14),  s.  3, 
held  not  to  include  precious  metals,  but  only  alia  similia  to 
the  substances  already  mentioned  in  the  Act.  Rsqnimnlt 
Rail.  Co.  v.  Bainhridge,  (1896)  A.  ('    561. 

„  OF  COAL. — Used  by  the  Legislature  to  denote  the  jniuerals  in 
situ  without  reference  to  the  manner  in  which  they  can  bo 
worked.  Lord  Provost  of  Glasgoiv  v.  Farie  (1888),  13  App. 
Cas.  657,  Lord  Watson. 

[Minister,  in  the  Municipal  Corporations  Act,  1835  (5  &  6  Will.  4, 
c.  76),  s.  68  (rep.),  was  used  as  the  "most  comprehensive" 
term  for  describing  persons  who  perform  religious  duties. 
R.  V.  Mayor,  <&c.  of  lAverpool  (1838),  8  A.  &  E.  176,  181.] 

Misbehaviour,  in  the  Poor  Eelief  Act,  1815  (55  Geo.  3,  c.  137), 
8.5.    See  Mile  End  Guardians  v.  Siw.t,  (1905 )  2  K.  B.  200. 

Misconduct  (serious  and  wilful),  in  the  Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  C..58),  s.  1  (2)  (c).  See  George  v. 
Glasgow  Coal  Co.,  Ltd.,  (1909)  A.  C.  123. 

Misdemeanour,  in  Acts  extending  or  applied  to  Scotland,  means 
sometimes  "crime  and  offence"  {e.g.,  52  &  53  Vict.  c.  69, 
s.  8),  sometimes  "offence"  only.  Int.  Act,  1889,  s.  28,  post, 
Appendix  C. 

Model,  unless  the  context  otherwise  requires,  "includes  design, 
pattern,  and  specimen."  Official  Secrets  Act,  1889  (52  &  53 
Vict.  c.  52),  s.  8. 

''Money  paid,"  in  the  Gaming  Act,  1892  (55  &  56  Viut.  c.  9),  s.  1, 
does  not  include  a  stake  deposited  to  abide  ihe  event  of  a 
wager.  Burge  y.  Ashley  &  Smith,  Ltd.,  (1900)  1  Q.  B.  744 
(0.  A.). 

Moxey  sKtiKKD  by  a  marketable  «eiini(\    v\ithin  the   Stamp  Act, 

1891  (54  &  55  Vict.  c.  39).  Sched.  1,  includes  any  premium 

payable  on  redemption  of  a  debenture.     See  Knight' ■■9  Deep, 

Ltd.  V.  Inland  Revenue  Coinmi.s.<<ionrr.i.  ('1900)  1  Q.  B.  217, 

oo3 
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Month.— y«(?e  ante,  p.  163. 

„  "  The  term  'a  calendar  month,'  "  said  Brett,  L.J.,  in  Migotti 
V.  Colvill  (1879),  4  C.  P.  D.  238,  "is  a  legal  and  technical 
term,  meaning  that,  in  computing  time  by  calendar  months, 
the  time  must  be  reckoned  by  looking  at  the  calendar  and  not 
by  counting  days,  so  that  one  calendar  month's  imprisonment 
is  to  be  calculated  from  the  day  of  imprisonTaent  to  the  day 
numerically  corresponding  to  that  day  in  the  following  month 
less  one."  "The  calendar  month,"  said  Cookburn,  C.J.,  in 
Freeman  v.  Read  (1863),  4  B.  &  S.  184,  "is  complete  when, 
starting  from  a  given  day  in  the  first  month,  you  come  to  the 
corresponding  day  in  the  succeeding  month,  whatever  be  the 
length  of  either.  .  .  You  cannot,  in  reckoning  a  calendar 
month,  include  two  days  of  the  same  number."  See  Gold- 
smiths' Co.  V.  West  Metropolitan  Rail.  Co.,  (1904)  1  K.  B. 
1;  Bruner  v.  Moore,  (1904)  1  Ch.  305. 

,,  [in  24  Geo.  2,  c.  44,  s.  1  (rep.),  which  enacted  that  "no  writ 
shall  be  sued  out  against  any  justice  of  the  peace  for  anything 
done  in  the  execution  of  his  office,  until  notice  in  writing  of 
such  intended  writ  shall  have  been  delivered  to  him  at 

least  one  calendar  month  before  the  suing  out  the  same," 
means  one  month  exclusive  of  the  day  on  which  the  notice  is 
given.  "Where,"  said  Alderson,  B.,  in  Young  v.  Higgon 
(1840),  6  M.  &  W.  54,  "there  is  given  to  a  party  a  certain 
space  of  time  to  do  some  act,  which  space  of  time  is  included 
between  two  other  acts  to  be  done  by  another  person,  both  the 
days  of  doing  those  acts  ought  to  be  excluded,  in  order  to 
insure  to  him  the  whole  of  that  space  of  time.  .  .  The  Act 
of  Parliament  allows  him  a  month  as  an  intervening  period 
within  which  he  may  deliberate  whether  he  will  do  a  certain 
act — ^viz.,  tender  amends;  and  unless  you  exclude  both  the 
first  and  the  last  day,  you  do  not  give  him  a  whole  month  for 
that  purpose."  Unless  it  is  expressly  enacted  to  the  contrary, 
"  where  an  Act  of  Parliament  gives  a  given  number  of  days 
for  doing  a  particular  act,  and  says  nothing  about  Sunday, 
the  days  mentioned  are  to  be  taken  as  consecutive  days,  in- 
cluding Sunday."  Ex  parte  Simkin  (1864),  2  E.  &  E.  392.] 
See  Radcliffe  v.  Bartholomew,  (1892)  1  Q.  B.  161. 

MooHiNG,  in  Harbour  Acts,  as  to  tolls.  See  Liverpool  and  North 
Wales  S.S.  Co.  v.  Mersey  Trading  Co.,  (1909)  1  Ch.  209. 

Mortgage,  in  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  86.  See 
United  Realisation  Co.  v.  Inland  Revenue  Commissioners, 
(1899)  1  Q.  B.  351;  City  of  London  Brewery  Co.  v.  Inland 
Revenue  Commissioners,  (1899)  1  Q.  B.  121  (C.  A.). 

Municipal  borough. — See  Int.  Act,  1889,  s.  15,  post.  Appendix  C. 

,,  institutions,  in  the  British  North  America  Act,  1867  (30  &  31 
Viot.  c.  3),  s.  92.  See  Att.-Gen.  for  Ontario  y.  Att.-Gen 
for  Canada,  (1896)  A.  C.  348, 
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Mutual  credit.— See  Lord  v.  G.  E.  Rail.  Co.,  (1908)  1  K.  B. 
195,  203. 

Mutual  dealings  means  obligations  arising  between  the  parties 
themselves,  perhaps  in  the  same  rights.  Peat  v.  Jones 
(1881),  8  Q.  B.  D.  147;  Be  Daintry,  (1900)  1  Q.  B.  546. 

„  DEBTS  AND  CREDITS,  in  the  Bankruptcy  Act,  1869  (32  &  33 
Vict.  e.  71),  s.  39  (repealed  and  re-enacted  as  46  &  47  Vict. 
c.  52,  s.  38),  comprised  all  ordinary  transactions  between  two 
persons  in  their  individual  capacities,  and  was  added  to  get 
rid  of  questions  which  might  arise  whether  a  transaction 
would  or  would  not  end  in  a  debt.     (Same  case.) 


National  Debt  Commissioners. — See  Int.  Act,  1889,  s.  12  (17), 
post.  Appendix  0. 

Narrow  channel,  in  art.  25  of  the  Regulations  for  Preventing  Colli- 
sions at  Sea.    Screw  Collier  Co.  v.  Webster,  (1910)  A.  C.  165. 

"Navigating,"  in  bylaws  made  under  the  Thames  Conservancy  Act, 
1894  (57  &  58  Viet.  c.  clxxxvii.),  held  to  include  the  hauling  of 
a  barge  by  a  rope  out  of  a  dock.  Gardner  v.  Doe,  (1906)  2 
K.  B.  171,  184.  And  see  St.  John  Pilotage  Commissioners 
V.  Cumberland  Railway  and  Coal  Co.,  (1910)  A-  C.  208,  218. 

[Nearest  public  thoroughfare,  in  the  Licensing  Act,  1874  (37  &  38 
Vict.  c.  94),  s.  10,  is  an  expression  not  necessarily  restricted 
to  a  road,  but  may  mean  a  way  by  water  where  there  is  a 
public  ferry.  Coulbert  v.  Troke  (1875),  1  Q.  B.  D.  3.]  See 
now  10  Edw.  7  &  1  Geo.  5,  c.  24,  s.  61  (3). 

Necessaries,  in  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  2, 
means  goods  suitable  to  the  condition  of  life  of  the  infant  (or 
other  person  incompetent  to  contract  who  purports  to  buy), 
and  to  his  actual  requirements  at  the  time  of  the  sale  or 
delivery.    See  Johnstone  y.  Marks  (1887),  19  Q.  B.  D.  609. 

„  [in  the  Admiralty  Court  Act,  1840  (3  &  4  Vict.  c.  65),  s.  6,  is 
to  be  understood  in  its  common  law  sense  of  "whatever  is 
fit  and  proper  for  the  service  on  which  a  vessel  is  engaged, 
and  what  the  owner  of  the  vessel,  as  a  prudent  man,  would 
have  ordered  if  present  at  the  time."  The  Riga  (1872), 
L.  R.  3  Adm.  &  E.  622.]  See  The  Marianne,  (1891)  P.  180; 
The  Orienta,  (1895)  P.  49  (O.  A.). 

„  [in  the  Admiralty  Court  Act,  1861  (24  &  25  Vict.  c.  10),  s.  5, 
does  not  include  the  expenses  of  a  witness  in  a  collision  suit. 
The  Bonne  Amelie  (1866),  L.  R.  1  Adm.  &  E.  20.] 

Neglect  or  default,  in  the  Railway  and  Canal  Traffic  Act,  1854 
(17  &  18  Vict.  c.  31),  s.  7.  Sutcliffe  v.  G.  W.  Rail.  Co., 
(1910)  1  K.  B.  478,  491  (0.  A.). 
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New  building,  in  a  local  improvement  Act,  Hastings  (48  &  49  Vict. 
c.cxcvi.),s.  Ill,  held  to  include  a  bedroom  built  upon  the  site 
of  a  conservatory  pieviously  attached  to  a  house,  and  occupying 
no  greater  space  than  the  conservatory.  Meadows  v.  Taylor 
(1890),  24  Q.  B.  D.  718. 

New  street. — (1)  In  the  Metropolis  Management  Acts,  1855  and 
1862.  See  Allen  v.  Fulham  Vestry,  (1899)  1  Q.  B.  681 ;  Sim- 
monds  v.  Fulham  Vestry,  (1900)  2  Q.  B.  188;  Arter  v. 
Hammersmith  Vestry,  (1897)  1  Q.  B.  646;  Battersea  Vestry 
V.  Palmer,  (1897)  1  Q.  B.  220.  (2)  In  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  150.  See  Bonella  v.  Twickenham 
Local  Board  (1887),  20  Q.  B.  D.  63;  Att.-Gen.  v.  Rufford, 
(1899)  1  Ch.  537. 

Next,  in  14  Chas.  2,  c.  12,  s.  2  (Poor  Law),  giving  power  to  appeal 
to  the  next  sessions,  means  "the  next  possible."  R.  v. 
Yorkshire  (1779),  1  Doug.  192,  cited  in  R.  v.  Sussex  (1864), 
4B.  &.S.  977. 

"Next  practicable  sessions,"  in  the  .Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),  s.  31,  and  other  like  enactments, 
means  the  first  sessions  at  which  the  appeal  might  with 
reasonable  diligence  be  heard.  R.  v.  Peterborough  (1857), 
26  L.  J.  M.  C.  153;  R.  v.  Surrey  Justices  (1881),  6  Q.  B.  I). 
100;  West  Riding  of  Yorkshire  County  Council  v.  Middleton 
Parish  Council,  (1906)  2  K.  B.  157.  What  they  are  is  a, 
question  of  fact  in  each  case.  R.  v.  Carmarthen  Justices 
(1893),  Eyde's  Rating  Appeals,  334  (C.  A.).  And  see  Denaby 
Overseers  v.  Denaby  and  Cadeby  Main  Collieries,  Ltd., 
(1909)  A.  C.  247;  Ex  parte  Wayland  Union,  ri909)  1  K.  B. 
463. 

Nominal  share  capital. — See  Att.-Gen.  v.  Midland  Rail.  Co., 
(1902)  A.  C.  171. 

Note,  in  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  e.  Gl), 
ss.  1,  64,  89,  does  not  include  a  Bank  of  England  note.  Leeds 
Bank  v.  Walker  (1883),  11  Q.  B.  D.  84. 

Notice,  in  the  Employers'  Liability  Act,  1880  (43  &  44  Viet.  e.  42), 
s.  7,  means  a  written  notice.  Moyle  v.  Jenkins  (1881),  8 
Q.  B.  D.  116;  Keen  v.  Millwall  Dock  Co.  (1882),  8  Q.  B.  D. 
482. 

Not  negotiable,  in  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict, 
c.  61),  ss.  8,  73,  76.  See  National  Bank  v.  Silke,  (1891)  1 
Q.  B.  435. 

Now,  in  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  s.  27,  held 
to  mean  "for  the  time  being."  R.  v.  Wolferstan,  (1893)  2 
Q.  B.  451. 

Now  PAID,  in  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  8. 
Sec  Re  Wiltshire,  (1900)  1  Q.  B.  96. 
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Noxious  thing,  in  the  Ofiences  against  the  Person  Act,  1861  (24 
&  25  Vict.  c.  100),  s.  58,  includes  a  thing  like  oil  of  juniper, 
though  it  is  not  noxious  unless  taken  in  large  quantities.  1{. 
V.  Cramp  (1880),  5  Q.  B.  D.  307. 

Nuisance,  in  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  .55),  s.  17, 
"  is  used  in  the  ordinary  legal  sense  of  the  word,  and  includes, 
in  addition  to  matters  injurious  to  health,  matters  .substan- 
tially offensive  to  the  senses."  Per  Grove,  J.,  Banbury  v. 
Page  (1881),  8  Q.  B.  D.  98. 

NuiSANCj;  OR  INJURIOUS  TO  HEALTH,  in  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  91,  means  a  nuisance  either  inter- 
fering with  personal  comfort  or  injurious  to  health.  Bishop 
Auckland  L.  B.  v.  Bishop  Auckland  Iron  Co.  (1882)^  10 
Q.  B.  D.  138. 

Null. — See  Void. 


Oath. — Vide  ante,  p.  164;  and  Int.  Act,  1889,  s.  4,  post,  Appx.  C. 

„  in  the  Commissioners  of  Oaths  Act,  1889  (52  &  53  Vict.  c.  10), 
s.   11,  "includes  affirmation  or  declaration." 

Occupation  means  "the  trade  or  calling  by  which  a  man  ordi- 
narily seeks  to  get  his  living,"  and  (per  Martin,  B.)  "  the 
business  in  which  a  man  is  usually  engaged  to  the  know- 
ledge of  his  neighbours."  Luckin  v.  Hamlyn  (1869),  21 
L.  T.  366  (Kelly,  C.B.);  and  see  Ex  parte  National  Mer- 
cantile Bank  (1880),  15  Ch.  D.  54  (Baggallay,  L.J.);  Feast 
V.  Robinson,  (1894)  63  L.  J.  Ch.  321,  323  (Romer,  J.); 
Eemblev.  Addison,  (1900)  1  Q.  B.  431. 

Occupier  or  land,  in  the  Ground  Game  Act,  1880  (43  &  44  Vict. 
c.  47),  includes  an  occupying  owner  and  is  not  limited  to 
occupying  tenant.  Anderson  v.  Vicary,  (1900)  2  Q.  B.  287 
(0.  A'.);  Waters  v.  Phillips,  (1910)  2  K.  B.  465. 

„  in  the  Highway  Act,  1835  (5  &  6  Will.  4,.c.  50),  s.  36.  See 
R.  V.  Somers,  (1906)  1  K.  B.  396. 

Office  of  profit. — Vide  ante,  p.  172. 

,,  UNDER  His  Majesty  the  King,  unless  the  context  otherwise 
requires,  (1)  "  includes  any  offices  or  employment  in  or  under 
any  department  of  the  Government  of  the  United  Kingdom  "; 
and  (2),  "so  far  as  regards  any  document,  sketch,  plan, 
model,  or  information  relating  to  the  naval  or  military  affairs 
of  His  Majesty,  includes  any  office  or  employment  in  or  under 
any  department  of  the  Government  of  any  of  His  Majesty's 
possessions!"  Official  Secrets  Act,  1889  (52  &  53  Vict.  o.  53). 
s.  8. 
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OFncER  (or  A  company).— See  Re  Tomkins  d  Co.,  (1901)  1  K.  B. 
476. 

Officer,  in  the  New  South  Wales  Civil  Service  Act,  1884  (48  Vict. 
No.  24).    See  Williams  v.  Macharg,  (1910)  A.  C.  476. 

Officiating  clergyman,  in  16  &  17  Vict.  c.  97,  s.  87  (rep.),  meant, 
in  the  absence  of  the  vicar,  the  curate  of  the  parish.  B.  v. 
Pemberton  (1879),  5  Q.  B.  D.  96. 

Old  marks,  in  the  Patents,  &c.  Act,  1883  (46  &  47  Vict.  c.  57), 
s.  69,  and  the  Trade  Marks  Act,  1905  (5  Edw.  7,  c.  15),  s.  14. 
See  Re  Meeus,  (1891)  1  Ch.  41;  Re  Wright,  Crossley  d  Co.'s 
application,  (1900)  2  Ch.  218. 

Omnibus,  in  the  Town  Police  Clauses  Acts,  1847  (10  &  11  Vict.  c.  89; 
and  1889  (62  &  53  Vict.  c.  14),  includes  every  omnibus,  char- 
a-banc,  waggonette,  brake,  stage-coach,  and  other  carriage 
plying  or  standing  for  hire  or  used  to  carry  passengers  at 
separate  fares  to,  from,  or  in  any  part  of  the  prescribed  dis- 
tance. See  Yorkshire  Woollen  District  Electric  Tramways, 
Ltd.  V.  Ellis,  (1905)  1  K.  B.  396. 

On  licence,  in  Licensing  Acts.  See  B.  v.  Shann,  (1910)  2  K.  B.  418 ; 
10  Edw.  7  &  1  Geo.  5,  c.  24,  s.  110. 

On  [in  the  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  .86), 
s.  32,  in  the  expression  "on  any  such  decree,"  is  "an  elastic 
expression,  which,  so  far  from  excluding  the  idea  of  its 
meaning  after,  is  more  consistent  with  that  signification  than 
any  other."  Bradley  v.  Bradley  (1878),  3  P.  D.  60.]  "Still," 
said  Jessel,  M.R.,  in  Robertson  v.  Robertson  \1%8&),  8 
P.  D.  96,  "it  is  not  to  be  conceived  that  a  period  of  more 
than  a  year  can  be  included  in  the  word  'on.' 


>  j> 


Open  and  public  place  to  which  the  public  have  or  are  permitted 

.  TO  have  access,  in  the  Vagrancy  Act,  1873  (36  &  37  Vict. 

c.  38),  s.  3,  includes  a  railway  carriage.    Langrish  v.  Archer 

(1882),   10  Q.   B.   D.   44.     Cf.    R.    v.    Wellard  (1884),   14 

Q.  B.  D.  63;  and  see  Archb.  Cr.  PI.  (24th  ed.),  1313. 

Or  may  be  read  as  "and"  if  the  context  makes  the  latter  meaning 
necessary  to  avoid  contradiction  or  absurdity.  Mersey  Docks 
Board  v.  Henderson  (1888),  13  App.  Cas.  595,  601,  Hals- 
bury,  L.C.;  Walker  v.  Mayor  of  York,  (1906)  1  K.  B.  724. 

,,  [in  1  Jas.  1,  e.  16,  was  read  as  if  it  was  "and";  which,  said 
Lord  Kenyon,  "  is  frequently  done  in  legal  instruments  where 
the  sense  requires  it."  Fowler  v.  Paget  (1798),  7  T.  R.  514.] 
But  " '  or '  never  does  mean  '  and,'  unless  there  is  a  context 
which  shows  it  is  used  for  'and'  by  mistake."  Morgan  v 
Thomas  (1882),  9  Q.  B.  D.  643. 
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Or,  in  the  Church  Discipline  Act,  1840  (3  &  4  Viet.  c.  86),  a.  20, 
in  the  expression  "every  suit  or  proceeding,"  means  "and." 
Ditcher  v.  Denison  (1856),  11  Moore,  P.  C.  338. 

„  in  the  Metropolis  Local  Management  Act,  1862  (25  &  26  Vict. 
c.  102),  8.  98,  relating  to  the  formation  of  streets,  is  ,used 
conjunctively  =  nor,  and  not  disjunctively  or  alternatively  (in 
its  ordinary  grammatical  sense).  Metropolitan  Board  of 
Works  V.  Steed  (1881),  8  Q.  B.  D.  445  ;  see  B.ampstead 
(Mayor,  dc.)  v.  Midland  Bail.  Co.,  (1905)  1  K.  B.  538 
(C.  A.). 

Order,  in  the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict, 
c.  66),  s.  19,  applies  to  the  decision  of  the  King's  Bench 
Division  upon  a  case  stated  by  consent  under  Baines'  Act 
(12  &  13  Vict.  c.  45),  s.  11,  as  the  opinion  of  that  Court  is  an 
adjudication  binding  on  the  parties  to  the  case.  Mayor,  dc. 
of  Peterborough  v.  Wilsthorpe  Overseers  (1883)  12 
Q.  B.  D.  1. 

Ordinary  language,  as  used  in  the  Employers'  Liability  Act, 
1880  (43  &  4:4:  Vie!t.  o.  42),  s.  4,  means  a  man's  "  own  untutored 
language."    Stone  v.  Hyde  (1882),  9  Q.  B.  D.  77. 

"  Ordinary  luggage,''  in  special  Eailway  Acts,  does  not  include 
bicycles.  Britten  v.  G.  N.  Bail.  Co.,  (1899)  1  Q.  B.  243, 
where  the  cases  are  collected. 

Ordnance  map. — See  Int.  Act,  1889,  s.  25,  post,  Appendix  C. 

Ore,  in  5  Will.  &  Mar.  c.  6,  s.  3,  means  metal  in  its  crude  state 
separated  from  the  rock.  Att.-Gen.  v.  Morgan,  (1891)  1 
Ch.  432,  462,  Kay,  L.J. 

Outgoings. — See  Horner  v.  Franklin,  (1905)  1  K.  B.  479;  Greaves 
Y.Whitmarsh,  (1906)  2  K.  B.  340;  Stuckey  v.  Hooke,  (1906) 
2  K.  B.  20;  and  ante,  tit.  Impositions. 

Owner. — See  Adjoining  owner. 

„  defined  in  the  Advertising  Stations  (Rating)  Act,  1889  (52 
&  53  Vict.  c.  27),  s.  2;  the  Tithe  Act,  1836;  the  Inclosure  Act, 
1845,  s.  16;  the  Land  Drainage  Act,  1861;  the  Improvement 
of  Land  Act,  1864;  the  Public  Health  Act,  1875,  s.  4;  the 
Ancient  Monuments  Protection  Act,  1882;  the  Housing  of 
the  Working  Classes  Act,  1890  ;'  and  the  Public  Health 
(London)  Act,  1891,  s.  141. 

in  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  275, 
includes  the  trustees  of  a  Nonconformist  chapel:  Hornsey 
L.  B.  V.  Brewis  (1891),  60  L.  J.  M.  C.  48;  but  in  sect.  4 
of  the  Act,  does  not  include  a  receiver  appointed  by  the  High 
Court:  Bacup  Corporation  v.  Smith  (1890),  44  Ch.  D.  395. 
See  Williams  v.  Wandsworth  D.  B.  W.  (1884),  13  Q.  B.  D. 
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211;  Lightbound  v.  Higher  Bebington  L.  B.  (1885),  14 
Q.  B.  D.  849 ;  and  see  Hornsey  V.  D.  C.  v.  Smith, 
(1897)  1  Ch.  843;  Att.-Gen.  v.  Meyricle,  (1894)  3  Ch.  209; 
Tendring  Union  v.  Downham,  (1891)  3  Ch.  265. 

OwNEE,  in  the  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76), 
s.  141,  may  include  sub-lesseea  who  reseive  the  rack-rent: 
Truman  v.  Kerslake,  (1894)  2  Q.  B.  774.  Cf.  Thames  Con- 
servators V.  London  Fort  Sanitary  Authority,  (1894)  1  Q.  B. 
647;  Hackney  Corporation  v.  Lea  Conservancy,  (1904)  2 
K.  B.  541. 

„  in  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
ss.  503,  504,  includes  a  charterer  by  demise  of  a  ship  who 
has  full  control  of  the  ship  and  navigates  her  by  his  own 
master  and  crew.  The  Hopper  (No.  66),  (1908)  A.  C.  126. 
See  6  Edw.  7,  c.  48,  s.  71. 

„  OF  LAND,  as  used  in' the  Metropolis  Management  Acts,  1855 
(18  &  19  Vict.  c.  120),  s.  250,  and  1862  (25  &  26  Vict.  c.  102), 
s.  77,  does  not  apply  to  a  land  company  who  have  irrevoc- 
ably dedicated  their  land  to  the  public:  Plumstead  Board 
V.  British  Land  Company  (1875),  L.  E.  10  Q.  B.  203;  but 
includes  a  cemetery  company  prohibited  by  statute  from 
selling  consecrated  parts  of  the  cemetery,  but  making  profits 
by  sale  of  exclusive  rights  of  burial:  St.  Giles  Camberwell 
V.  London  Cemetery  Co.,  (1894)  1  Q.  B.  699.  Cf.  Islington 
Vestry  v.  Cobbett,  (1895)  1  Q.  B.  369;  Hampstead  Corpora- 
tion V.  Midland  Rail.  Co.,  (1905)  1  K.  B.  538;  L.  C.  C.  v. 
Wandsworth  Corporation,  (1903)  1  K.  B.  797. 

„  [of  structure,  as  used  in  the  repealed  Metropolitan  Building 
Act,  1855  (18  &  19  Vict.  c.  122),  s.  72,  did  not  apply  to  an 
incumbent  of  a  district  church  in  the  metropolis,  although 
the  freehold  of  the  church  is  vested  in  him  by  statute.  R. 
V.  Lee  (1879),  4  Q.  B.  D.  75].'  Cf.  Wright  v.  Ingle  (1885), 
16  Q.  B.  D.  379.  .See  now  57  &  58  Vict.  o.  cexiii.  s.  .5, 
sub-s.  29   (London  Building). 

,,  OF  THE  LAND,  iu  the  Highway  Act,  1835  (5  &  6  Will.  4, 
c.  50),  s.  65,  means  the  person  in  actual  occupation  of  the 
land.     Woodard  v.  Billericay  (1879),  11  Ch.  D.  217. 

Paid  in  full,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  35. 
See  Re  Keet,  (1905)  2  K.  B.  666  (C.  A.). 

[Paintings,  in  the  Carriers  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  68), 
s.  1,  does  not  include  "everything  which  has  painting  done 
upon  it  by  a  workman;  it  must  mean  something  of  value  as 
a  painting  (value  being  necessary  to  make  the  statute  applic- 
able) and  something  on  which  skill  has  been  bestowed  in 
producing  it."  Woodward  v.  London  and  North-Western 
Rail.  Co.  (1878),  3  Ex.  D.  124.] 
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Pardon.— See  Hai/  v.  Tower  Justices  (1890),  24  Q.  B.  D.  5G3. 

Parent. — Vide  ante,  p.  172. 

„  includes  guardian  and  every  perjsou  who  is  liable  to  maintain 
or  has  the  actual  custody  of  a  child.  Elementary  Education 
Act,  1870  (33  &  34  Vict.  c.  75),  s.  3;  Welsh  Intermediate 
Education  Act,  1889  (52  &  53  Vict.  c.  40),  s.  17.  Southwark 
Union  v.  London  County  Council,  (1910)  2  K.  B.  659. 

,,  used  as  a  compendious  term  for  any  person  liable  to  maintain 
a  child  or  entitled  to  its  custody.  Custody  of  Children  Act, 
1891  (54  &  55  Vict.  c.  3),  s.  5.  Cf.  Children  Act,  1908 
(8  Edw.  7,  c.  67),  s.  38  (2). 

Parish. — Vide  ante,  p.  164;  Int.  Act,  1889,  s.  15,  post,  Appx.  C. 

„  in  the  Divided  Parishes,  &c.  Act,  1876  (39  &  40  Vict.  c.  61), 
s.  34,  means  "parish"  only,  and  does  not  mean  "union." 
Plomesgate  Union  v.  West  Ham  Union  (1880),  6  Q.  B.  D. 
576. 

Park,  in  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  ss.  53,  54. 
See  R.  V.  Bradford,  (1908)  1  K.  B.  365,  373. 

Parliament. — See  Law  of  Parliament. 

Parliamentary  borough.         \ 

I  See     Int.    Act,    1889,    ss.    15    (3), 
„     election.  17  (i)_  (2),  post.  Appendix  C. 

,,        REGISTER  OF  VOTERS. 

„  TAXES,  held  to  include  income  tax  in  year  subsequent  to 
passing  of  Act.  Stewart  v.  Thames  Conservancy,  (1908)  1 
K.  B.  893,  Bray,  J. 

[Part  of  a  volume,  in  the  Copyright  Act,  1842  (5  &  6  Vict.  c.  45), 
88.  2,  13,  does  not  apply  to  the  mere  title  of  a  work  which  was 
not  actually  in  existence  at  the  time  of  the  registration,  so 
as  to  give  a  copyright  in  that  one  word  as  the  title  of  a  book 
to  be  hereafter  written:  Maxwell  v.  Hogg  (1867),  2  Ch.  App. 
317;  but  aliter,  if  the  work  was  actually  in  existence:  Weldon 
V.  Dicks  (1879),  10  Ch.  D.  247.] 

Partner. — See  Go-partnership. 

Party,  in  friendly  society  bylaws.  Catt  v.  Wood,  (1908)  2  K.  B. 
460,  472. 

,,  TO  AN  ACTION,  in  the  Supreme  Court  of  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  s.  100,  does  not  include  a  guardian  ad 
litem.     Ingram  v.  Little  (1883),  11  Q.  B.  D.  251. 

"  Passage  home,"  in  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
c.  60),  s.  186.  See  Purves  v.  Straits  of  Dover  S.S.  Co.,  (1899) 
2  Q.  B.  217  (C.  A.). 

Passenger. — Vide  ante,  p.  172.  .  .^    - 
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Passing  on  the  death,  in  the  Finance  Act,  1894  (57  &  58  Viet.  c.  30), 
SB.  1,  2,  3.  See  Att.-Gen.  v.  Dobree,  (1900)  1  Q.  B.  442; 
Att.-Gen.  v.  Murray,  (1903)  2  K.  B.  64. 

Pattern,  in  the  Patents,  &c.  Act,  1883  (46  &  47  Vict.  c.  57),  s.  60 
(now  sect.  93  of  the  Patents  and  Designs  Act,  1907  (7  Edw. 

7,  c.  29)),  might  include  shape,  configuration,  or  ornament. 
Heath  v.  Rollason,  (1898)  A.  C.  499. 

Padper,  in  the  Divided  Parishes,  &c.  Act,  1876  (39  &  40  Vict.  c.  61), 

8.  36,  means  a  person  who  was  a  pauper  at  the  commencement 
of  the  Act.    Brighton  v.  Strand  Union,  (1891)  2  Q.  B.  156. 

Payable,  in  the  Truck  Act,  1831  (1  &  2  Will.  4,  c.  37),  s.  3,  does 
not  mean  payable  after  set-off  of  sums  due  by  the  workmen  to 
the  employer,  but  apparently  payable  after  deductions  allowed 
by  sect.  23  of  the  Act.  Williams  v.  North's  Navigation  Col- 
lieries (1889),  Ltd.,  (1906)  A.  C.  136. 

[Peerage,  in  the  Union  with  Ireland  Act,  1800  (39  &  40  Geo.  3, 
c.  67),  art.  iv.  cl.  5,  means  the  status  and  condition  of  a  peer. 
Lord  Fermoy's  case  (1856),  5  H.  L.  C.  716.] 

Penalty. — See  ante,  pp.  454  et  seq. 

Pending,  in  32  &  33  Vict.  c.  83  (Bankruptcy),  s.  15,  was  used  with 
respect  to  "a  cause  in  a  court  of  justice  when  any  j)roceeding 
can  be  taken  in  it."  Fordham  v.  Clagett  (1882),  20  Oh.  D. 
653,  per  Jessel,  M.E. 

Per,  as  used  in  8  &  9  Viet.  c.  clxix.  s.  104,  in  the  expression  "a 
penny  per  ton  per  mile,"  properly  and  primarily  signifies 
the  distribution  of  the  charge  over  the  whole  aggregate 
weight  of  goods  for  the  whole  aggregate  distance  they  may 
be  conveyed,  tons  and  miles  being  mentioned  only  as  common 
measures  of  weight  and  distance  convenient  for  the  purpose 
of  measurement.  Pryce  v.  Monmouthshire  Canal,  do.  Co. 
(1879),  4,App.  Gas.  216,  Lord  Selborne. 

Peremptory^  in  a  rule  of  Court  which  has  statutory  effect,  R.  S.  C. 
Ord.  XIX.  r.  8.  See  Fahk  v.  Axthelm  (1890),  24  Q.  B.  D. 
174;  Ann.  Practice,  1911,  p.  1065. 

Periodical  work,  in  the  Copyright  Act,  1842  (5  &  6  Vict.  c.  45), 
s.  18,  includes  a  newspaper.  Per  Jessel,  M.R.,  in  Walter  v. 
Howe  (1881),  17  Ch.  D.  710. 

[Permanent  sickness,  in  the  Evidence  on  Commission  Act,  1831 
(1  Will.  4,  e.  22),  s.  10,  "implies  something  more  than  such 
a  degree  of  sickness  as  would  prevent  the  attendance  of  a 
witness  at  a  particular  trial."  Duke  of  Beaufort  v.  Crawshay 
(1866),  L.  R.  1  0.  P.  714.] 

Permit,  in  the  Advertising  Stations  Rating  Act,  1889  (52  &  53  Vict, 
c.  27),  8.  3.  See  Burton  v.  St.  Giles  and  St.  George's  Assess- 
ment Committee,  (1900)  1  Q.  B.  389. 
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Permit  deunkenness  [in  the  Licensing  Act,  1872  (36  &  36  Vict, 
c.  94),  s.  13,  did  not  include  the  case  of  a  person  getting 
drunk  himself.  Warden  v.  Tye  (1877),  2  C.  P.  D.  74.]  As 
to  what  it  does  include  see  Somerset  v.  Wade,  (1894)  1  Q.  B. 
574;  Edmunds  v.  James,  (1892)  1  Q.  B.  18;  Hope  v.  War- 
burton,  (1892)  2  Q.  B.  134.  See  now  10  Edw.  7  &  1  Geo.  5, 
c.  24,  s.  75. 

Perquisites,  in  the  Pension  Duty  Act,  1757  (31  Geo.  2,  c.  22),  im- 
posing duties  on  pensions  mean  "  such  profits  of  offices  and 
employments  in  Great  Britain  as  arise  from  fees  established  by 
custom  or  authority,  and  payable  either  by  the  Clown  or  the 
subjects  in  consideration  of  business  done  from  time  to  time 
in  the  course  of  executing  such  offices  and  employments." 
See  2  Rev.  Statt.  (2nd  ed.),  p.  329. 

Note. — These  enactments  are  repealed  as  to  England,  and 
payment  by  fees  is  almost  extinct,  except  in  the  case  of  clerks 
to  justices. 

,,  in  the  Income  Tax  Acts.  See  Herbert  v.  McQuade,  (1902) 
2  K.  B.  631  (C.  A.);  Blakiston  v.  Cooper,  (1909)  A.  C.  104. 

Person. — Vide  ante,  p.  161. 

,,  in  Acts  relating  to  the  Parliamentary  franchise  is  presumed 
not  to  include  females.  Nairn  v.  University  of  St.  Andrews, 
(1909)  A.  C.  147. 

,,  [in  1  &  2  Will.  4,  c.  Ixxvi.  s.  85,  held  not  to  include  a  corpora- 
tion. Shoreditch  Guardians  v.  Franklin  (1878),  3  C.  P.  D. 
377,  380;]  cf.  Pearks,  Gunston  and  Tee  v.  Ward,  (1902)  2 
K.  B.  1;  ante,  p.  476;  Hirst  v.  West  Riding  Union  Banking 
Co.,  (1901)  2  K.  B.  560;  Hawke  v.  Hulton,  Ltd.,  (1909)  2 
K.  B.  93. 

,,  in  a  private  Act  (3  &  4  Vict.  c.  Ixxxvi.),  s.  3,  held  not  to  include 
an  infant.  Be  Royal  Naval  School,  (1910)  1  Ch.  806,  811, 
Eve,  J. 

„  [in  25  Vict.  No.  1  (New  South  Wales),  s.  13,  is  not  necessarily 
restricted  to  persons  above  twenty-one  years  of  age. 
O'Shannassy  v.  Joachim  (1876),  1  App.  Gas.  82,  90.] 

„  in  the  Divided  Parishes,  &c.  Act,  1876  (39  &  40  Vict.  c.  61), 
s.  34,  held  to  include  an  illegitimate  child  under  sixteen. 
Woolwich  Union  v.  Fulham  Union,  (19061  2  K.  B.  240 
(C.  A.). 

Personal  estate,  in  the  Wills  Act,  1861  (24  &  25  Vict.  c.  114), 
s.  1,  includes  leaseholds.  Re  Grassi,  (1905)  1  Ch.  584, 
Buckley,  J. 

Petty  sessional  Court. — See  Int.  Act,  1889,  s.  13  (12),  post, 
Appendix  C. 

„  sessional  court-house. — See  Int.  Act,  1889,  s.  13  (13), 
post.  Appendix  O, 
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"Pharmacy,"  iu  tho  Pharmacy  Act,  1852  (15  &  16  Vict.  c.^oG). 
See  Pharmaceutical  Society  v.  Mercer,  (1910)  1  K.  B.  74. 

Physician,  in  the  Medical  Acts,  does  not  include  the  holder  of  a 
licence  from  the  Socieiy  of  Apotliecaries  granted  since  1886. 
Hunter  v.  Clare,  (1899)  1  Q.  B.  635. 

Piracy,  in  6  &  7  VicL  e.  76,  s.  1  (rep.),  meant  such  an  ofience  as  by  the 
municipal  laws  of  the  United  States  ^\a,s  constituted  piracy, 
and  was  within  the  exclusive  jurisdiction  of  the  United  States. 
Re  Tivnan  (1864),  5  B.  &  S.  645,  especially  note  (a)  at  p.  696. 
As  to  its  general  meaning,  see  Republic  of  Bolivia  v.  In- 
demnity Mutual  Marine  Ins.  Co.,  (1909)  1  K.  B.  786. 

PiE.iTED  COPY,  in  the  Musical  Copyright  Act,  1902  (2  Edw.  7,  c.  15), 
ss.  2,  3.    See  Mabe  v.  Connor,  (1909)  1  K.  B.  515. 

Place,  [in  the  Beerhouse  Act,  1840  (3  &  4  Vict.  c.  61),  s.  15,  is  not 
confined  to  one  parish,  but  means  "  any  aggregation  of  houses 
and  inhabitants  which  has  received  a  separate  name."  Rice 
V.  Slee  (1872),  L.  R.  7  C.  P.  378,  381;  following  R.  v. 
Charlesworth  (1851),  20  L.  J.  M.  C.  181.] 

„  in  the  Betting  Act,  1853  (16  &  17  Vict.  c.  119),  s.  3.  See 
Powell  V.  Kempton  Park  Racecourse  Co.,  (1899)  A.  C.  143; 
R.  V.  Humphrey,  (1898)  1  Q.  B.  875;  Brown  v.  Patch,  (1899) 
1  Q.  B.  892;  Beltonr.  Busby,  (1899)  2  Q.  B.  380;  Galloway 
V.  Maries  (1881),  8  Q.  B.  D.  275;  Hornsby  v.  Raggett,  (1892) 
1  Q.  B.  20;  Stead  v.  Aykroyd,  (1911)  1  K.  B.  57. 

„  BELONGING  TO  His  MAJESTY  THE  KiNG,  in  the  Official  Secrets 
Act,  1889  (52  &  63  Vict.  c.  52),  s.  8,  includes  a  place  belonging 
to  any  department  of  the  Government  of  the  United  Kingdom, 
or  of  any  of  His  Majesty's  possessions,  whether  the  place  is 
or  is'  not  actually  vested  in  His  Majesty. 

,,       [having  a  KNOWN  or  DEFINED  BOUNDARY,  in  21  &  22  Vict.  c.  98, 

s.  12,  did  not  necessarily  mean  a  legal  district  having  a  legal 
boundary,  but  it  is  sufficient  if  the  place  have  an  actual  known 
boundary,  or  one  which  is  "physical,  visible,  and  notorious." 
R.  V.  Local  Government  Board  (1873),  L.  R.  8  Q.  B.  227. J 
See  now  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  272. 

,,  OF  PUBLIC  RESORT  in  a  local  Act  (40  &  41  Vict.  c.  xxx.  s.  251), 
held  to  mean  a  place  to  which  the  public  go  as  a  matter  of  fact, 
and  not  merely  a  place  to  which  the^'  go  as  of  right.  Kit.<ion 
V    Ashe,  (1899)  1  Q.  B.  425. 

,,      OF  WORSHIP.— See  Usual  place  of  tvorship. 

„        WHERE  A  COMPANY  CARRIES  ON  OR  EXERCISES   A  TR.VDE  OR  BLSI- 

NESS,  (1)  with  reference  to  the  place  where  a  company  may 
be  sued,  means  where  its  place  of  management  is;  (2)  in  the 
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Income  Tax  Acts,  the  place  where  its  profit  is  made,  regard- 
less of  the  position  of  tfie  head  oifice  or  place  of  management. 
Erichsen  v.  Last  (1881),  8  Q.  B.  D.  414;  cf.  Grainger  y. 
Gough,  (1896)  A.  0.  325;  Coinmissloners  of  Taxes  v.  Kirk, 
("1900)  A.  C.  588;  Lovell  d  Christmas,  Ltd.  v.  Commissioners 
of  Taxes,  N.  Z.,  (1908)  A.  0.  46. 

Plant,  in  the  Customs  and  Inland  Eeveuue  Act,  1878  (41  &  42  Vict. 
c.  15),  s.  12,  held  to  include  the  dismantled  hulls;  of  a  sailing- 
ship  used  as  a  floating  warehouse  for  coal.  John  Hall,  Junior 
d  Co.  V.  Rickman,  (1906)  1  K.  B.  311,  Walton,  J. 

Plate,  in  the  Customs  Act,  1842  (5'&  6  Viet.  c.  47),  s.  59,  includes 
gold  and  silver  watch  cases  imported.  Goldsmiths'  Co.  v. 
Wyatt,  (1907)  1  K.  B.  95  (0.  A.),  Channell,  J. 

Pledge.— In  the  Factors  Act,  1889  (52  &  63  Vict.  c.  45),  includes 
any  contract,  pledging,  or  giving  a  lien  or  security  on,  goods, 
whether  in  consideration  of  an  original  advance  or  of  any 
further  or  continuing  advance  or  of  any  pecuniary  liability. 
Sect.  1  (5). 

Plural. — Vide  ante,  p.  161. 

Point,  as  used  in  the  Rules  for  the  Navigation  of  the  Thames,  "  is 
not  to  be  construed  mathematically,  for  the  rule  is  a  nautical 
one,  framed  in  nautical  language,  and  means  what  I  may  term 
the  whole  of  the  point,  and  not  its  mere  apex."  Per  Brett, 
M.R.,  in  The  Margaret  (1885),  9  P.  D.  47,  48. 

Police  area. — Defined  in  the  Police  Act,  1890  (53  &  54  Vict.  c.  45), 
s.  33. 

,,      DISTRICT. — Defined  in  the  Riot  Damage  Act,  1886  (49  &  50 
Vict.  c.  38),  s.  9. 

„      force,  in  the  Police  Act,  1890  (53  &  54  Vict.  c.  45),  ss.  .14, 
33.     n.  V.  Treasury,  (1909)  2  K.  B.  183. 

,,      RECEIVER    =   receiver    of    the    Metropolitan    Police    District. 
Metropolitan  Police  Act,  1886  (49  &  50  Vict.  c.  22),  s.  7. 

Policy  of  insurance  against,  accident. — Defined  in  Stamp  Act, 
1891  (54  &  55  Viet.  c.  39),  s.  98,  as  amended  by  the  Finance 
Acts,  1895  (58  &  59  Vict.  c.  16),  s.  13;  1893  (59  &  60  Vict. 
e.  28),  s.  13;  1899  (62  &  63  Vict.  c.  9),  s.  11;  1903  (3  Edvv.  7, 
c.  46),  s.  8;  and  1907  (7  Edw.  7,  c.  13),  s.  8  (3). 

Political  character,  in  the  Extradition  Act,  1870  (33  &,  34  Vict, 
c.  52),  8.  3  (1). — This  term,  as  applied  to  an  offence,  means 
"incidental  to,  and  forming  part  of,  political  disturbances." 
Re  Castioni,  (1891)  1  Q.  B.  149;  Re  Meunier,  (1894)  fi 
Q.  B.  415. 

Poor  law  union. — Vide  ante,  p.  164. 
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Port,  in  the  Harbours  Act,  1814  (54  Geo.  3,  c.  159),  is  used,  not 
in  its  geographical  sense,  but  in  its  legal  and  proper  sense, 
as  denoting  a  place  to  which  ships  resort  for  loading  and 
discharging.  Nicholson  v.  Williams  (1871),  L.  R.  6  Q.  B. 
632;:  Assheton  Smith  v.  Owen,  (1906)  1  Ch.  189,  204  (C.  A.); 
(1907)  A.  C.  124. 

„  as  fixed  for  fiscal  purposes,  by  statute  or  Treasury  warrant, 
or  Customs  certificate  or  royal  prerogative  (i.e.,  charter), 
and  proof  of  de  facto  user  as  the  port  for  customs,  port 
dues,  &c.  See  Hunter  v.  Northern  Marine  Insurance  Co. 
(1888),  13  App.  Cas.  71.7;  Assheton  Smith  v.  Owen,  (1906) 

1  Ch.  189,  200;  (1907)  A.  C.  124;  King ston-upon-Hull Dock 
Co.  V.  Browne  (1831),  2  B.  &  Ad.  43. 

,,  for  pilotage  purposes.  See  Garston  Sailing  Ship  Co.  v. 
Eickie  (1885),  15  Q.  B.  D.  580. 

,,  in  its  commercial  sense,  as  understood  by  shippers,  owners, 
and  underwriters  =  a  plaoo  of  more  or  less  shelter  for  a  ship 
while  goods  are  being  loaded  or  unloaded,  including  a  road- 
stead. Sea  Insurance  Co.  v.  Gavin  (1835),  4  W.  &  S.  17 
(H.  L.);  Garston  Sailing  Ship  Co.  v.  Hickie  (1885),  15 
Q.  B.  D.  588.    , 

Possession,  as  used  in  the  Statute  of  Uses  (27  Hen.  8,  c.  10),  and 
the  Reform  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  26,  has  a 
technical  meaning.  Heelis  v.  Blain  (1865),  18  0.  B.  (N.  S.) 
108. 

Postmastee-Geneeal. — See  Int.  Act,  1889,8.  12  (11),  posf,  Appx.  C. 

Practicable,  in  the  Regulation  of  Railways  Act,  1868  (31  &  32 
Vict.  c.  119),  s.  19,  which  deals  with  the  issue  of  smoke 
from  locomotives.     See  L.  C.  C.  v.  G.  E.  Rail.  Co.,  (1906) 

2  K.  B.  312. 

,,  as  to  appeals  to  Quarter  Sessions,  see  Next  practicable  ses- 
sions. 

"  Peactice  and  peoceduee,''  in  the  Supreme  Court  of  Judicature 
Act,  1894  (57  &  58  Vict.  o.  14),  s.  1,  does  not  include  pro- 
hibition: Watson  V.  Petts,  (1899)  1  Q.  B.  54;  nor  an  order 
by  the  judge  at  chambers  to  state  a  case  pending  an  arbi- 
tration; nor  applications  under  sect.  41  of  the  Regulation 
of  Railways  Act,  1868  (31  &  32  Vict.  o.  119).  Long  v.  G.  N. 
Rail.  Co.,  (1902)  1  K.  B.  813;  Frere  Bros.  v.  North  Shore 
Mill  Co.,  (1905)  1  K.  B.  366  (0.  A.);  and  see  Ann.  Pr. 
1911,  vol.  ii.  p.  767. 

Pebcincts,  of  a  harbour.  See  Musselburgh  Real  Estate  Co.  v. 
Musselburgh  Provost,  dc,  (1905)  A.  C.  491, 
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Preference  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  28.    Sharp  v.  Jackson,  (1899)  A.  C.  419. 

„     in  an  Electricity  Supply  Act.     See  Att.-Gen.  for   Victoria 
V.  Melbourne  Corporation,  (1907)  A.  C.  469,  475. 

„      SHARES. — Defined  in  the  Companies  Clauses  Act,   1863   (26 
&  27  Vict.  c.  118),  8.  14. 

„  „       in  the  Railway  Companies  Act,  1867  (30  &  31  Vict. 

0.  127),  ss.  12,  17,  does  not  apply  to  split  ordinary 
shares,  so  that  the  holders  of  the  preferred  halves  of 
such  shares  are  not,  by  virtue  of  that  Act,  entitled, 
in  a  winding-up,  to  any  priority  over  the  shares  of 
the  deferred  halves.  Re  Brighton  and,  Dyke  Rail. 
Co.  (1890),  44  Ch.  D.  28. 

Premises,  in  Waterworks  Acts.  See  Metropolitan  Water  Board  v. 
Paine,  (1907)  1  K.  B.  285. 

Prescribed  means  prescribed  by  rules  and  orders  under  the  Act  in 
which  it  is  used.  See  62  &  53  Vict.  c.  48  (County  Court 
Appeals,  Ireland),  s.  18  (1). 

[Presume,  in  the  House  of  Commons  Disqualification  Act,  1782  (22 
Geo.  3,  c.  45),  s.  9,  implies,  '-'not  a  mere  ignorant  act,  but 
an  act  in  which  a  person  knowingly  takes  upon  himself  to 
do  that  which  the  law  says  shall  not  be  done  under  the  cir- 
cumstances."   Royse  v.  Birley  (1869),  L.  R.  4  C.  P.  315.] 

"Principal  mansion  house,"  in  the  Settled  Land  Act,  1890  (53 
&  54  Vict.  c.  69),  s.  10.  See  Gilbey  v.  Rush,  (1906)  1  Ch. 
11,  20,  Kekewich,  J. 

Principal  office  of  a  railway  company,  in  the  Railways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  138.  See 
Palmer  v.  Caledonian  Rail.  Co.,  (1892)  1  Q.  B.  607. 

Principles,  in  the  Parliamentary  Elections  Act,  1868  (31  &  32  Vict, 
c.  125),  s.  26,  although  "a  large  and  comprehensive  word, 
means  nothing  more  in  this  [particular]  section  than  'prac- 
tice' or  'procedure.'  "  Per  Keating,  J.,  in  Barl  Beauchamp 
V.  Madresfleld  (1873),  L.  R.  8  C.  P.  245,  253. 

Prison  service,  in  the  Prison  Act,  1877  (40  &  41  Vict.  c.  21),  in- 
cludes (1)  service  in  a  military  prison  under  the  Army  Act, 
1879,  or  the  Army  Act,  1881;  (2)  service  in  a  naval  prison 
under  the  Naval  Discipline  Act.  See  the  Prison  Officers' 
Superannuation  Act,  1886  (49  &  50  Vict.  c.  9),  s.  1. 

Private  road,  in  the  Railways  Clauses  (Scotland)  Act,  1845  (8  & 
9  Vict.  c.  33),  s.  49.     See  Caledonian  Rail.  Co.  v.  Turcan, 
(1898)  A.  C.  256. 
c.  P  P 
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Privity,  in  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
s.  502.    See  The  Diamond,  (1906)  P.  282. 

Privy  Council.— (1)  See  Int.  Act,  1889,  s.  12  (5),  post,  Appendix  C. ; 
(2)  in  the  British  North  America  Act,  1867  (30  &  31  Vict.  c.  3), 
and  amending  Acts,  the  Privy  Council  for  Canada  for  the 
time  being. 

Probate  duty. — A  tax  on  the  property  to  which  the  probate  gives 
title.    Blackwood  v.  B.  (1882),  8  App.  Cas.  82,  90. 

Proceeding,  in  the  Bankruptcy  Act,  1883  (46  &  47  Viet.  e.  52), 
s.  55.    See  In  re  Proctor,  (1891)  2  Q.  B.  433. 

„  _in  the  Railway  and  Canal  Traffic  Act,  1854  (17  &,  18  Vict., 
c.  3).— See   L.  <&  J.    Rail.    Go.    v.    Greenwood  (1888),  21 
Q.  B.  D.  215. 

„  in  the  Eegulations  for  Preventing  Collisions  at  Sea,  arts.  9, 
20.    See  The  Gladys,  (1910)  P.  13. 

„  instituted,  in  the  Married  Women's  Property  Act,  1893  (56 
&  57  Vict.  c.  61),  does  not  include  appeals  by  a  married 
woman.  Hood  Barrs  v.  Cathcart,  (1896)  A.  C.  177:  nor  a 
summons  to  vary  a  decree  nisi  made  against  the  wife :  Gordon 
V.  Gordon,  (1904)  P.  163  (C.  A.).  It  includes  a  written  claim 
served  by  her  on  the  sheriff  claiming  as  hers  goods  taken 
in  execution  for  the  debt  of  another.  Nunn  v.  Tyson,  (1901) 
2  K.  B.  487.  And  intervention  even  after  obtaining  an  order 
giving  leave  to  intervene  in  a  probate  action.  Crickitt  v. 
Crickitt,  (1902)  P.  177. 

Proceeds  of  sale,  in  general  Bankruptcy  Regulations  (Bankruptcy 
Rules,  1886,  App.  Pt.  II.).  See  Ex  parte  Pedley,  (1906) 
2K.  B.  213. 

Proctor,  in  54  Geo.  3,  c.  68,  s.  10.  See  Stephenson  v.  Higginson 
(1852),  3  H.  L.  C.  638,  686. 

Produced,  in  the  International  Copyright  Act,  1886  (49  &  50  Vict, 
c.  33),  "means,  as  the  case  requires,  published  or  made  pr 
performed  or  represented,  and  the  expression  '  production ' 
is  to  be  construed  accordingly."     (Sect.  11.) 

Professional  misconduct,  in  Acts  relating  to  dental  and  medical 
practitioners.     See  Clifford  v.  Timms,  (1908)  A.  C.  12. 

Profit  (gross),  items  to  be  taken  into  account  in  estimating. — 
See  Merthyr  Tydfil  L.  B.  v.  Merthyr  Union,  a891)  1  Q.  B. 
186. 

„  sewer  made  for.  See  Sykes  v.  Sowerby  U.  D.  C,  (1900)  1 
Q.  B.  584. 

„  with  reference  to  joint  stock  companies.  See  Bond  v.  Barrow 
Hcematite  Steel  Co.,  (1902)  1  Ch.  353. 
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Profits,  in  the  Ineome  Tax  Act,  1853  (16  &  17  Vict.  c.  34),  Sched.  D., 
means  "  the  incomings  of  the  concern  after  deducting  the 
expenses  of  earning  them."  Mersey  Docks  v.  Lucas  (1883), 
8  App.  Cas.  891,  893,  per  Lord  Selborne. 

„  in  the  Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  100,  means 
"  the  surplus  by  which  the  receipts  from  the  trade  or  business 
exceed  the  expenditure  necessary  for  earning  these  receipts." 
Russell  V.  Town  and  County  Bank  (1888),  13  App.  Cas. 
418,  424.  It  includes  the  surplus  over  expenditure  of  the 
receipts  of  a  burial  board,  although  by  15  &  16  Vict.  c.  85, 
the  surplus  has  to  be  applied  in  reduction  of  the  poor-rate. 
Paddington  Burial  Board  v.  Commissioners  of  Inland  Re- 
venue (1884),  13  Q.  B.  D.  9.  Cf.  Equitable  Life  Ass.  Go. 
of  the  v.  S.  V.  Bishop,  (1899)  2  Q.  B.  439. 

„  accruing  by  reason  of  his  office  in  s.  146  and  Sched.  E. 
r.  1  of  the  Income  Tax  Act,  1842,  held  to  include  piaster 
offerings  of  money  voluntarily  given  to  incumbent  of  a  bene- 
fice to  increase  his  stipend.  Blakiston  v.  Cooper,  (1909) 
A.  C.  104. 

„  in  the  Customs  and  Inland  Revenue  Act,  1878  (41  &  42  Vict, 
c.  15),  s.  13  (2).  See  Scottish  Widows'  Fund,  Sc.  v.  Allan 
(1900),  3  Fraser  (Sc),  129. 

Promissory  note. — See  Speyer  Bros.  v.  Inland  Revenue  Commrs., 
(1907)  1  K.  B.  246;  (1908)  A.  C.  92. 

Property. — Vide  ante,  p.  170. 

„  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  4  (1), 
means  the  whole,  or  substantially  the  whole,  of  the  property 
as  distinguished  from  the  property  referred  to  in  sub-s.  1  (6). 
Re  Spackman  (1890),  24  Q.  B.  D.  728,  741,  Fry,  L.J. 

,.  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  44.  See 
Re  Roberts,  (1900)  1  Q.  B.  123  (0.  A.). 

„  PRESERVED,  in  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  28. 
Re  Turner,  (1907)  2  Ch.  126,  131. 

„  REAL  OR  PERSONAL,  in  the  Malicious  Damage  Act,  1861  (24  & 
25  Vict.  c.  97),  s.  52,  means  something  real  and  tangible,  and 
does  not  include  a  mere  legal  right,  nor  an  incorporeal  here- 
ditament, such  as  a  herbage  right  in  a  town  moor.  Laws  v. 
FAtringham  (1881),  8  Q.  B.  D.  283. 

„  SETTLED,  in  22  &  23  Viet.  c.  61,  s.  5;  41  &  42  Vict.  c.  19, s.  3. 
See  Dormer  v.  Ward,  (1900)  P.  130. 

„  WHICH  SHALL  NOT  BE  REDUCED  INTO  MONEY,  in  the  Legacy 
Duty  Act,  1796  (36  Geo.  3,  c.  52),  ss.  6,  22,  must  be  read  as 
if  they  were  followed  by  the  words  "in  the  course  of  the 
administration  of  the  estate,"  and  therefore  includes  pictures 
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bequeathed  in  specie,  but  sold  by  the  executors.     Att.-Gen. 
V.  Dardier  (1883),  11  Q.  B.  D.  16. 

Prosecute. — "With  due  diligence  eommences  and  prosecutes,"  in 
the  Patents,  &c.  Act,  1883  (46  &  47  Vict.  c.  57),  s.  32,_did  not 
mean  prosecuting  to  a  successful  result.  "  Due  diligence  " 
in  the  phrase  is  consequently  consistent  with  failure  in,  pr 
discontinuance  of,  an  action  for  infringement  of  a  patent. 
Colley  V.  Hart  (1890),  44  Ch.  D.  179,  North,  J.  Sefe  now 
7  Edw.  7,  c.  29,  s.  36. 

Prospectus,  in  the  Companies  Act,  1900  (53  &  54  Vict.  c.  48),  s.  4, 
means  the  document  offering  capital  to  the  public  on  the  basis 
whereof  an  applicant  subscribed.  See  Boussell  v.  Burnham, 
(1909)  1  Ch.  127.    See  now  8  Edw.  7,  c.  69,  s.  85. 

Provable  debt,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  e.  52), 
s.  37,  includes  debts  incurred  to  a  creditor  who  has  notice  of 
an  act  of  bankruptcy,  although  the  fact  of  notice  disqualifies 
the  creditor  from  proving.  Buckwell  v.  Norman,  (1898)  1 
Q.  B.  622  (C.  A.). 

Public  body,  in  the  Public  Bodies  Corrupt  Practices  Act,  1889  (52 
&  53  Vict.  c.  69),  s.  7,  "means  any  council  of  a  county  pr 
county  of  a  city  or  town,  any  council  of  a  municipal  borough, 
also  any  board,  commissioners,  select  vestry,  or  other  body 
which  has  power  to  act  under  and  for  the  purposes  of  any 
Act  relating  to  local  government  or  the  public  health,  or  to 
poor  law,  or  otherwise  to  administer  money  raised  by  rates 
in  pursuance  of  any  public  general  Act,  but  does  not  include 
any  public  body  as  above  defined  existing  elsewhere  than  in 
the  United  Kingdom." 

„     BRIDGE.— See  R.  V.  Bucks  (1810),  12  East,  192. 

,,     COMPANY. — See  Company. 

,,  OFFICE,  in  the  Public  Bodies  Corrupt  Practices  Act,  1889  (52 
&  53  Vict.  c.  69),  s.  7,  means  any  ofBce  or  employment  of  la 
person  as  a  member,  ofiicer,  or  servant  of  such  public  body. 

„  PLACE. — Baird  v.  Mayor  of  Tunbridge  Wells,  (1896)  A.  G.  434 
(streets);  E.  v.  Wellard  (1884),  14  Q.  B.  D.  63  (vagrancy); 
CurtisY.  Embery  (1872),  L.  R.  7  Ex.  369  (hackney  carriages) . 

„  SERVICE,  in  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  70, 
does  not  include  a  bailiff  of  the  high  bailiff  of  the  county 
court,  who  is  appointed,  paid,  and  dismissible  by  the  high 
bailiff.  R.  v.  Parsons  (1888),  16  Cox,  C.  0.  489;  R.  v. 
Graham  (1875),  13  Cox,  C.  C.  57;  R.  v.  Glover  (1864),  .9 
Cox,  C.  C.  501. 

,,     THOROUGHFARE. — See  Nearest  public  thoroughfare. 

„  USE  (land  dedicated  to),  in  the  Water  Works  Clauses  Act, 
1847  (10  &  11  Vict.  c.  17),  s.  29.  See  Marriott  v.  East 
Grinstead  W-  W.  Co.,  (1909)  1  Ch.  70, 
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[Publish,  in  the  International  Copyright  Act,  1844  (7  &  8  Vict, 
c.  12),  s.  19,  means  "make  public"  in  any  way,  and  is  not 
confined  to  publishing  by  printing.  BoucicauU  v.  Chatterton 
(1877),  5  Oh.  D.  267,  279.] 

Pdrchase,  in  the  Trade  Union  Act,  1871  (34  &  35  Vict.  c.  31),  s.  7, 
means  "to  buy,"  and  not  "to  acquire  otherwise  than  by 
descent  or  escheat."  In  re  Amos,  Carrier  v.  Price,  (1891) 
3  Oh.  157. 

Pure  and  wholesome,  in  a  Water  Act,  held  to  mean  "pure  and 
wholesome  in  the  mains  or  supply  pipes  of  the  undertakers." 
Milnes  v.  Mayor  of  Huddersfield  (1882),  10  Q.  B.  D.  124; 
12  Q.  B.  D.  443;  11  App.  Gas.  511. 


Quarry,  in  the  Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  60,  Sch.  A. 
No.  III.  r.  1,  means  "a  place  where  the  material  is  got  out  in 
a  large  shape,  like  blocks,  and  not  where  it  is  got  in  small 
pieces,  like  coal  and  ironstone."  Jones  v.  Cwmorfhen  Slate 
Co.  (1880),  5  Ex.  D.  93,  95. 

Quarter  sessions. — The  expression  "  quarter  sessions,"  when  used  in 
Acts  prior  to  1889,  is  usually,  but  superfluously,  defined  as  in- 
cluding general  sessions — e.g.,  the  Weights  and  Measures 
Act,  1878  (41  &  42  Vict.  c.  49),  s.  70.  The  only  effect  of 
the  inclusion  is  to  exclude  special  and  petty  sessions. 

„  COURT  OF,  as  to  administrative  business,  must  be  construed  as 
meaning  council  of  an  administrative  county  or  county 
borough,  as  the  case  may  require.  Local  Government  Act, 
1888  (51  &  52  Vict.  c.  41),  s.  78. 

,,  SESSIONS,  as  to  judicial  business  and  other  matters  not  taken 
away  from  the  court  of  quarter  sessions  by  the  Local  Govern- 
ment Act,  1888,  means  the  justices  of  any  county,  riding, 
parts,  division,  or  liberty  of  a  county  (at  large),  or  of  any 
county  of  a  city  or  county  of  a  town  in  general  or  quarter 
sessions  assembled,  and  includes  the  court  of  the  recorder  of 
a  municipal  borough  having  a  separate  court  of  quarter 
sessions.     Int.  Act,  1889,  s.  13  (14),  'post.  Appendix  C. 

Counties  with  more  than  one  commission  of  the  peace: — 
Yorkshire,  three — one  for  each  riding,  North,  East,  and 
West;    and  separate  commissions  for    the    liberties    of 
Ripon,  and  of  Cawood  and  Ottley. 

Lincolnshire,  three — one  for  each  of  its  parts,  Lindsey, 
Holland,  and  Kesteven. 

Cambridgeshire,  two — one  for  the  liberty  of  the  Isle  of 
Ely,  the  other  for  the  rest  of  the  county. 

Northamptonshire,  two — one  for  the  soke  of  Peter- 
borough, the  other  for  the  rest  of  the  county.  The  soke 
of  Peterborough  has  a  separate  commission  of  oyer  and 
terminer  and  gaol  delivery. 
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Essex  used  to  have  one  for  the  liberty  of  Havering- 
atte-Bower  (as  to  which  see  46  &  47  Vict.  c.  18,  s.  18),  the 
'    other  for  the  rest  of  the  county.     But  the  liberty  is  now 
merged  in  the  county. 

Suffolk  and  Sussex  have  one  commission,  but  two  divi- 
sions, which,  for  judicial  purposes,  are  separate  counties 
in  all  but  name. 
All  cities  and  towns  which  are  counties  in  themselves  are  also 
municipal  boroughs,  and  their  justices,  for  quarter  sessions 
purposes  (except  in  the  City  of  London),  are  superseded  by 
the  recorder  or  his  deputy  or  assistant  barrister.  Mun.  Corp. 
Act,  1882  (45  &  46  Vict.  e.  60),  ss.  162—169. 

Queen    Anne's    Bounty. — See    Int.    Act,    1889,  s.   12  (16),.   post, 
Appendix  C 


Railway,  in  the  Employers'  Liability  Act,  1880  (43  &  44  Vict.  c.  42), 
8.  1  (5),  "  is  used  in  its  popular  sense — viz.,  as  meaning  a  way 
upon  which  trains  pass  by  means  of  rails,"  and  is  not  confined 
to  "  a  railway  worked  by  a  railway  company  under  statutory 
powers."  Doughty  v.  Firbank  (1883),  10  Q.  B.  D.  358;  and 
see  Toronto  Bail.  Co.  v.  B.,  (1896)  A.  C.  551;  Williams  v. 
L..  d  N.  W.  Bail.  Co.,  (1900)  1  Q.  B.  760  (C.  A.). 

Rate  levied  under  authority  of  an  act  of  parliament,  in  ^e 
Trusts  (Scotland)  Act,  1884  (47  &  48  Vict.  c.  63),  s.  3;  does 
not  include  a  rate  levied  by  a  dock  company  under  its  special 
Acts  for  services  rendered.  Hutton  v.  Annan,  (1898)  A.  C. 
289,  296. 

[Rateable  value,  in  30  &  31  Vict.  c.  102,  s.  6  (2),  means  "real  rate- 
able value,"  and  does  not  mean  the  same  as  "rated  at." 
Cooke  V.  Butler  (1872),  L.  R.  8  C.  P.  256.] 

[Rate  made,  in  30  &  31  Vict.  c.  102,  s.  3,  means  rates  made  duly  and 
formally,  and  not  merely  allowed.  Jones  v.  Bubb  (1869), 
L.  R.  4  C.  P.  468.] 

Real  resident  holder,  or  occupier,  in  the  Beerhouse  Act,  1840 
(3  &  4  Vict.  c.  61),  s.  1.  See  Nix  v.  Nottingham  Justice^.,. 
(1899)  2  Q.  B.  294  (C.  A.);  and  10  Edw.  7  &  1  Geo.  5,c.  35, 
s.  2. 

Reasonable  excuse,  in  the  Bills  of  Sale  Act,  1878,  Amendment  Act, 
1882  (46  &  46  Vict.  o.  43),  s.  7.  See  Ex  parte  Cotton  (1883), 
11  Q.  B.  D.  301. 

Reasonably,  in  the  Parochial  Assessment  Act,  1836  (6  &  7  Will.  4, 
c.  96),  s.  1.  See  Great  Central  Bail.  Co.  v.  Banbury  Union, 
(1909)  A,  C.  78. 

Receipt,  in  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  101. 
Attorney-General  v.  Carlton  Bank,  (1899)  2  Q.  B.   168. 
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Recognisance.; — Where  a  statute  requires  a  recognisanoe  to  be  en- 
tered into  within  a  time  limited  by  the  Act  as  a  condition  pre- 
cedent to  a  right  of  appeal,  a  recognisance  entered  into  after 
the  time  limited  is  not  void,  and  can  be  estreated  even  in  a 
case  where  the  appeal  has  been  successfully  objected  to  on  the 
ground  that  the  recognisance  was  entered  into  too  late.  R.  v. 
Glamorganshire  Justices  (1890),  24  Q.  B.  D.  675.  A  recog- 
nisance not  good  enough  to  give  right  of  appeal  is  still  estreat- 
able  for  non-payment  of  costs  of  appeal  actually  prosecuted. 
As  to  what  a  recognisance  is,  see  In  re  Nottingham  Corpora- 
tion, (1897)  2  Q.  B.  502. 

Eecoveeed,  in  the  Salmon  Fisheries  Act,  1873  (36  &  37  Vict.  c.  71), 
8.  62,  means  the  obtaining  of  a  judgment  on  which  the  sum 
of  money,  penalty,  or  debt  becomes  payable;  and  in  case  of 
a  limitation  of  time,  applies  to  the  date  of  institution  of  pro- 
ceedings for  recovery.    Morris  y.  Duncan,  (1899)  1  Q.  B.  4. 

„  OR  preserved,  in  the  Solicitors  Aot,  1860  (23  &  24  Vict.  a.  127), 
s.  28,  includes  money  paid  into  Court  as  a  condition  of  leave  to 
defend  an  action,  even  in  a  case  where  the  parties  to  the  action 
compromise  it  behind  the  plaintiff's  solicitor's  back  and  agree 
that  it  shall  be  taken  out  of  Court  by  the  defendant.  Moxon 
V.  Sheppard  (1890),  24  Q.  B.  D.  627.  QuiEre— Bobs  "re- 
covered" mean  recovered  out  of  opponent's  estate?  Does 
"preserved"  mean  preserved  out  of  the  client's  estate?  See 
Berrie  v.  Howitt  (1869),  L.  R.  9  Eq.  1;  Clover  v.  Adams 
(1880),  6  Q.  B.  D.  622;  Twynam  v.  Porter  (1870),  L.  R.  11 
Eq.  181;  Pinkerton  v.  Easton  (1873),  L.  R.  16  Eq.  490; 
The  Birnam  Wood,  (1907)  P.  1;  Ee  Turner,  (1907)  2  Ch.  126, 
131.  It  does  not  include  property  recovered  or  preserved  in 
criminal  proceedings.  Re  Humphreys,  (1898)  1  Q.  B.  520, 
525. 

Reduction  of  share. — Re  Gatling  Gun,  Ltd.  (1890),  43  Ch.  D.  628. 
Qvxere,  whether  Act  empowers  Court  to  sanction  reduction  of 
all  shares  only,  or  of  some  and  not  the  rest?  See  Re  Barrow 
Hcematite  Co.  (1888),  39  Ch.  D.  582;  Re  Quebrada  Land  Co, 
(1889),  40  Ch.  D.  363;  Re  Agricultural  Hotel  Co.,  (1891)  1 
Ch.  396;  contra.  Re  Union  Plate  Glass  Co.  (1889),  42  Ch.  D. 
513. 

Refuse  of  trade,  manufacture,  or  business  in  the  Public  Health 
(London)  Act,  1891  (54  &  55  Viet.  c.  76),  ss.  30,  33,  141,  does 
not  include  the  ordinary  refuse  of  a  hotel.  Mayor,  dc. 
of  Westminster  v.  Gordon  Hotels,  Ltd.,  (1906)  2  K.  B.  39; 
(1907)  1  K.  B.  910;  (1908)  A.  C.  142;  or  of  a  restaurant, 
Lyons  d  Co.,  Ltd.  v.  Mayor,  So.  of  London  (1909),  73  J.  P. 
372. 

Register  tonnage,  in  the  Merchant  Shipping  Act,  1894  (57  &  58 
Vict.  c.  60),  88.  3,  503.    The  Brunei,  (1900)  P.  24  (C.  A.). 

Registration,  in  the  Patents,  &c.  Act,  1883  (46  &  47  Vict.  c.  57),  s.  65, 
did  not  mean  general  registration  in  respect  of  all  goods  as 
to  which  a  trade-mark  could  be  registered,  but  registration  for 
particular  goods  or  classes  of  goods,  and  the  power  to  register 
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is  limited  to  goods  in  any  particular  class  upon  which,  the 
person  applying  for  registration  has  in  fact  used  the  mark. 
Hart  V.  Colley  (1890),  44  Oh.  D.  193,  North,  J.  See  now 
5  Edw.  7,  c.  15,  s.  8. 

Release  pr  renunciation  ...  on  sale,  in  the  Stamp  Act,  1891 
(54  &  55  Vict.  e.  39),  considered.  G.  N.  Bail.  Co.  v.  Inland 
Revenue  Commissioners,  (1899)  2  Q.  B.  652. 

Remuneration,  in  the  Telegraph  Act,  1868  (31  &  32  Vict.  c.  110), 
s.  8  (7),  means  a  quid  pro  quo,  and  is  a  wider  term  than 
"salary,"  though* not  (per  Quain,  J.)  so  wide  a  term  as 
"emolument."  R.  v.  Postmaster-General  (1876),  1  Q.  B.  D. 
658,  665;  3  Q.  B.  D.  428,  431. 

Rent,  in  the  Landlord  and  Tenant  Act,  1709  (8  Anne,  c.  18),  s.  1. 
See  Cox  v.  Harper,  (1910)  1  Ch.  480. 

„  [in  16  &  17  Vict.  c.  xxii.  s.  79,  held  to  mean  actual  "annual 
value."  Sheffield  Water  Co.  v.  Bennett  (1872),  L.  R.  7  Ex. 
409,  421,  afarmed  (1873),  L.  R.  8  Ex.  196.]  Yide  ante, 
p.  516. 

„  [payable,  in  30  &  31  Vict.  c.  142,  s.  11,( County  Courts),  meant 
the  rent  payable  as  between  the  litigant  parties,  and  not  any 
rent  that  might  be  paid  by  a  sub-lessee.  Brown  v.  Cocking 
(1868),  L.  R.  3  Q.  B.  672,]  or  to  a  superior  landlord.  Elston 
Y.  Rose  (1869),  L.  R.  4  Q.  B.  4.  See  now  51  &  52  Vict.  c.  43, 
s.  59. 

„  in  the  Real  Property  Limitation  Act,  1874  (37  &  38  Vict. 
0.  57),  s.  1,  includes  rent-charge.  Shaw  v.  Crompton,  (1910) 
2  K.  B.  370,  Bray,  J. 

„  patable,  in  the  Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  and 
the  Licensing  Act,  1904  (4  Edw.  7,  c.  23),  s.  3  (3),  and 
Sched.  ii.  See  Lord  Llangattock  v.  Watney,  Combe  d  Co., 
(1910)  1  Ch.  245,  Farwell,  L.J.;  (1910)  A.  C.  394;  Hancock 
V.  Gallard,  (1907)  1  K.  B.  47.  See  now  10  Edw.  7  &  1  Geo.  5, 
c.  24,  s.  21,  and  Sched.  3.. 

Repairs,  in  58  Geo.  3,  c.  45,  s.  70  (Church  Building),  is  not  to  be 
construed  in  the  strict  sense  of  repairs  to  the  fabric  of  the 
church,  but  includes  expenses  necessary  for  the  proper  -and 
decent  performance  of  divine  service.  R.  v.  Consistorial 
Court  of  London  (1861),  2  B.  &  S.  361. 

[Repeal,  in  46  Geo.  3,  c.  139,  s.  1  (Excise),  held  not  to  be  used  in 
its  ordinary  sense,  but  means  merely  "  suspend  the  operation 
of."    E.  V.  Rogers  (1809),  10  East,  573.] 

Reputed  ownership,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  44.    See  Sharman  v.  Mason,  (1899)  2  Q.  B.  679. 

„  [thief,  in  3  Geo.  4,  c.  55,  s.  21,  held  to  apply  to  persons 
generally  reputed  to  be  thieves,  and  not  to  persons  suspected 
of  any  particular  felony.  Cowles  v.  Dunbar  (1827),  2  C.  &  P. 
567.]     See  now  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83),  s.  3. 
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Reserve. — See  Att.-Gen.  for  British  Columbia  v.  Att.-Gen.  for 
Canada,  (1906)  A.  C.  552. 

Eeside,  [in  the  Poor  Law  Act,  1844  (7  &  8  Vict.  c.  101),  s.  2,  does 
not  mean  "  coining'  to  a  place  for  the  purpose  of  applying  to 
another  tribunal."    B.  v.  Myott  (1863),  32  L.  J.  M.  C.  138]. 

,,  in  Acts  relating  to  the  franchise,  implies  possession  of  a  sleep- 
ing apartment  at  least,  but  not  necessarily  uninterrupted  use 
thereof,  provided  that  the  right  to  the  sole  use  continues  for 
the  qualifying  period.  See  Bond  v.  St.  George's  Hanover 
Square  Overseers  (1871),  L.  E.  6  C.  P.  312.  Barnett  v. 
Hiokmott,  (1895)  1  Q.  B.  691. 

Residence,  in  a  statute,  "has  no  actual  definite  technical  meaning, 
but  you  may  construe  it  in  every  case  in  accordance  with  the 
object  and  intent  ,of  the  Act  in  which  it  occurs."  Ex  parte 
Breull  (1881),  16  Ch.  D.  484,  487,  James,  L.J. 

„  means  domicile  or  home,  but  does  not  include  place  of  busi- 
ness. Lambe  v.  Smyfhe  (1846),  15  M.  &  "W.  433;  Maybury 
v.  Mudie  (1847),  5  O.  B.  283. 

„  in  the  Poor  Law  Acts,  1846  (9  &  10  Vict.  o.  66),  s.  1,  and  1861 
(24  &  25  Viet.  e.  55),  s.  1,  "does  not,  more  than  the  word 
'Kving,'  imply  occupation  of  a  given  house  and  sleeping-  in 
it.  .  .  .  If  [a  person]  remained  in  a  parish,  sleeping  in  the 
open  air,  that  would  be  a  residence  within  the  meaning  of 
these  statutes."  B.  v.  St.  Leonard  (1865),  6  B.  &  S.  788, 
per  Cockburn,  C.J.;  cf.  West  Ram  Union  v.  Cardiff  Union, 
(1895)  1  Q.  B.  766;  Blackwellv.  England  (1858),  8  E.  &  B. 
56. 

„  in  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  10,  gene- 
rally the  place  where  a  man  lives  with  his  family,  where  he 
may  be  expected  to  be  when  his  business  does  not  call  him 
away,  where  he  passes  the  night,  and  in  respect  of  which  he 
pays  rates.     Greenham  v.  Child  (1889),  24  Q.  B.  D.  29. 

Residing  in  the  United  Kingdom,  in  the  Income  Tax  Act,  1842 
(5  &  6  Vict.  c.  35),  s.  2,  and  Sched.  D.  De  Beers  Consolidated 
Mines  Co.  v.  Howe,  (1905)  2  K.  B.  612  (0.  A.);  (1906)  A.  C. 
455. 

Restraint  oe  teade,  in  the  Trade  Union  Act,  1871  (34  &  35  Vict. 
0.  31),  s.  3.  Russell  v.  Amalgamated  Society  of  Carpenters, 
and  Joiners,  (1910)  1  K.  B.  506  (C.  A.).  And  see  tante, 
s.  V.  Illegal. 

Reversion,  in  the  Prescription  Act,  1832  (2  &  3  Will.  4,  c.  71), 
s.  8,  is  a  well-known  legal  expression,  and  its  meaning,  and 
the  distinction  between  it  and  a  remainder  are  clearly 
pointed  out  in  Williams  on  Real  Property  (14th  ed.),  p.  255. 
lons'Y.  Leaker  (1885),  15  Q.  B.  D.  629,  632,  per  Field,  J. 


Revocation,  in  the  Wills  Act,  1837  (7  Will.  4  &  1  Vict.  c.  26),  s.  20. 
See  Mills  v.  Millward  (1889),  15  P.  D.  20,  Butt,  J.  See  In 
bonis  Hodgkinson,  (1893)  P.  339  (0.  A.). 


Digitized  by  Microsoft® 


586  Appendix  A. 

Eight  acquired,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  o.  52), 
s.  169,  does  not  mean  a  right  to  obtain  an  adjudication  of 
bankruptcy,  but  such  rights  as  a  right  to  issue  an  elegit. 
Hough  V.  Windus  (1884),  12  Q.  B.  D.  224. 

EoAD,  in  the  Highways,  &c.  Act,  1878  (41  &  42  Vict.  e.  77),  s.  13, 
means  any  portion  of  a  road,  as  well  as  a  whole  road,  and  not 
exclusively  the  whole  of  any  road  subject  to  a  turnpike  trust. 
Mayor,  dc.  of  Roohdale  v.  Lancashire  Justices  (1883),  8 
App.  Cas.  494. 

,,  in  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  20),  s.  32,  does  not  include  railroad.  Morris  v.  Tottenham 
dc.  Rail.  Co.,  (i892)  2  Ch.  47. 

Road-side  wastes,  in  the  Local  Government  Act,  1888  (51  &  52  Vict, 
c.  41),  s.  11  (1),  are  strips  of  grass  bordering  the  metallsd 
parts  of  a  main  road,  as  distinguished  from  the  road  itself. 
Curtis  V.  Kesteven  C.  C.  (1890),  45  Ch.  D.  504. 

Royalties,  in  the  British  North  America  Act,  1867  (30  &  31  Vict, 
c.  3),  s.  109,  includes  all  revenues  arising  from  th,e  prerogative 
rights  of  the  Crown  in  connection  with  lands,  mines,  and 
minerals.  Att.-Gen.  for  Ontario  v.  Mercer  (1883),  8  App.  Cas. 
767,  as  interpreted  in  Cooper  v.  Stuart  (1889),  14  App.  Cas. 
305.  Cf.  Att.-Gen.  v.  British  Museum  Trustees,  (1903)  2 
Ch.  598. 

Rules  of  Court. — See  Int.  Act,  1889,  s.  14,  post,  Appendix  C. 


Salary,  in  the  Bankruptcy  Act,  1883  (46  &  47  Viet.  c.  52),  s.  53. 
See  Re  Jones,  Ex  parte  Lloyd,  (1891)  2  Q.  B.  231 ;  Re  Hutton, 
Ex  parte  Benwell  (1884),  14  Q.  B.  D.  301. 

Sale  by  retail,  in  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  04), 
s.  3,  did  not  apply  to  the  supply  at  a  fixed  price  by  the 
manager  of  a  hond  fide  club  (not  licensed  for  the  sale  of 
intoxicating  liquors)  to  a  member  for  consumption  ofi  the 
club  premises.  Gra^  v.  Evans  (1882),  8  Q.  B.  D.  373.  See 
now  10  Edw.  7  &  1  Geo.  5,  c.  24,  s.  65. 

[Saleable  underwoods,  in  the  Poor  Law  Act,  1601  (43  Eliz.  e.  2), 
s.  1,  applies  to  any  succession  of  profitable  crops  cut  from 
the  same  roots,  whatever  the  description  of  tree  may  be,  and 
whatever  may  be  the  intervals  that  elapse  between  the  cutting 
of  the  successive  crops.  Lord  Fitzhardinge  v.  Pritchett 
(1867),  L.  R.  2  Q.  B.  135.J 

Same. — See  Such.  " 

„  street  (in  the),  in  the  Public  Health  (Buildings  in  Streets) 
Act,  1888  (51  &  52  Vict.  c.  52),  s.  3,  Is  not  to  be  decided 
by  the  postal  direction,  but  by  the  distance  of  the  house  from 
the  roadway,  and  its  situation.  Att.-Gen.  v.  Edivards,  (1891) 
1  Ch.  194. 


Digitized  by  Microsoft® 


Terms  used  in  Statutes.  587 

ScJiENCB,  in  the  Customs  and  Inland  Revenue  Act,  1885  (48  &  49  Vict. 
0.  51),  8.  11,  does  not  mean  only  universal  science,  or  science 
generally,  but  includes  mechanical  science,  as  employed 
in  civil  engineering.  Inland  Revenue  Commissioners  v. 
Forrest  (1890),  15  App.  Cas.  334,  354,  Lord  Maonaghten. 
The  exemption  in  the  Act  referred  to  extends  to  societies 
of  professional  men  formed  for  the  extension  of  the  particular 
branch  of  science  with  which  their  profession  is  concerned, 
but  not  to  societies  for  promoting  the  professional  interests. 
Re  College  of  Surgeons,  England,  (1899)  1  Q.  B.  871. 

Scotch  Education  Department. — See  Int.  Act,  1889,  s.  12  (7),  post. 
Appendix  C. 

Sea,  in  the  Burial  of  Drowned  Persons  Act,  1808  (48  Geo.  3,  c.  75), 
8.  1,  does  not  include  navigable  tidal  rivers.  Woolwich  Over- 
seers V.  Robertson  (1881),  6  Q.  B.  D.  654. 

Seaman,  in  the  Employers  and  Workmen  Act,  1875  (38  &  39  Viet. 
c.  90),  s.  13,  and  the  Employers'  Liability  Act,  1880  (43  &  44 
Vict.  c.  42),  s.  8.  See  Corbett  v.  Pearoe,  (1904)  2  K.  B.  423; 
Macbeth  v.  Chislett,  (1910)  A.  C.  220. 

Secondary  meaning. — Trade  mark.  Lecouturier  v.  Rey  (the  Char- 
treuse case),  (1908)  2  Ch.  715  (C.  A.);  (1910)  A.  C.  262. 

Sechbtaey  oe  State. — Defined  in  Int.  Act,  1889,  s.  12  (3)  (post, 
Appx.  C),  which  transfers  to  a  general  Act  an  abbrevia- 
tion previously  inserted  in  the  interpretation  clause  of  Acts 
giving  authorities  or  duties  to  the  Secretary  of  State.  In 
some  Acts  (e.g.,  32  &  33  Vict.  e.  43  (Diplomatic  Service),  s.  3), 
the  meaning  is  restricted  to  the  Principal  Secretary  who  is  en- 
trusted with  the  seals  or  performs  the  duties  of  the  depart- 
ment of  Foreign  AfEairs. 

Secured  creditor,  in  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
ss.  9,  168,  does  not  include  a  judgment  creditor  who  has 
obtained  the  appointment  of  a  receiver  of  the  property  of 
the  judgment  debtor.    Re  Dickinson  (1889),  22  Q.  B.  D.  187. 

Security,  in  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  Sched.  I. 
See  County  of  Durham  Electrical  Power  Distribution  Co.  v. 
Inland  Revenue  Commissioners,  (1909)  2  K.  B.  604;  Lord 
Suffield  V.  Inland  Revenue  Commissioners,  (1908)  1  K.  B. 
865;  National  Telephone  Co.  v.  Inland  Revenue  Commis- 
sioners, (1899)  1  Q.  B.  250;  (1900)  A.  C.  1.  And  see  Valu- 
able security  and  Chattel  or  valuable  security. 

Seduction,  in  the  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  17,  means 
inducing  a  girl  to  surrender  her  chastity.  R.  v.  Moon, 
(1910)  1  K.  B.  818.  The  section  was  amended  by  10  Edw.  7 
&lGeo.  5,c.  25. 
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Sell,  in  Pharmacy  Act,  1868  (31  &  32  Vict.  e.  121),  s.  15,  refers 
to  the  actual  conduct  and  management  of  the  sale  of  the 
poisons  mentioned  in  tlie  Act,  and  excludes  selling  by  an 
unqualified  assistant  unless  upon  each  sale  he  acts  under  the 
personal  superintendence  (and  not  merely  the  general  autho- 
rity) of  a  qualified  employer  or  his  qualified  assistant.  Phar- 
maceutical Society  v.  London  and  Provincial  Supply 
Association  (1880),  6  App.  Cas.  857,  Lord  Selborne;  Same 
V.  Wheeldon  (1890),  24  Q.  B.  D.  683,  Hawkins,  J. 

Note. — "Sell"  reflers  to  the  particular  transaction;  "keep 
open  shop  for  "  -would  strike  the  master  only,  and  the  offence 
would  be  completed  without  proof  of  sale. 

Seller,  in  the  Pharmacy  Act,  1868  (31  &  32  Vict.  c.  121),  s.  17,  is 
"the  person  who  actually  conducts  and  controls  the  business 
of  sale,  although  not  necessarily  the  person  by  whose  hand  the 
sale  is  made."  It  does  not  include  a  chemist  whose  name 
is  on  the  poison  sold,  unless  he  retails  the  article.  Temple- 
man  V.  Trafford  (1881),  8  Q.  B.  D.  397;  Pharmaceutical 
Society  v.  Wheeldon  (1890),  24  Q.  B.  D.  683.  As  to  the 
meaning  of  the  word  in  sect.  15  of  the  same  Act  and  in  the 
Poisons  and  Pharmacy  Act,  1908  (8  Edw.  7,  c.  55),  see  Phar- 
maceutical Society  v.  White,  (1900)  1  Q.  B.  454;  (1901)  1 
K.  'B.  603;  Samer.  Nash  (1910),  27  T.  L.  E.  147. 

Separate  dwellings,  in  the  Revenue  Act,  1903  (3  Edw.  7,  c.  46), 
s.  11,  does  not  include  buildings  constructed  for  the  occu- 
pation of  the  working  classes  consisting  of  a  number  of 
cubicles  for  the  sleeping  accommodation  of  the  occupants. 
London  County  Council  v.  Cook,  (1906)  1  K.  B.  278, 
Walton,  J. 

Sequestration,  in  the  Companies  Act,  1862  (25  &  26  Viet.  c.  89), 
s.  163,  included  sequestration  in  the  Scotch  as  well  as  in 
the  English  legal  meaning  of  the  word.  Be  Wanzer,  Ltd., 
(1891)  1  Ch.  305.    See  now  8  Edw.  7,  c.  69,  s.  211. 

Servant,  in  the  Wages  Attachment  Abolition  Act,  1870  (33  &  84 
Vict.  c.  30),  8.  1,  does  not  include  the  secretary  of  a  trading 
company.     Gordon  v.  Jennings  (1882),  9  Q.  B.  D.  45. 

„  [in  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict, 
c.  31),  s.  7,  embraces  not  merely  servants  of  a  railway  com- 
pany properly  so  called,  but  also  the  agents  whom  a  company 
employs  to  do  for  it  what  it  has  contracted  to  do.  Doolan 
V.  Midland  Rail.  Co.  (1877),  2  App.  Cas.  792,  810.] 

Sessions. — See  General  Sessions. 

Setting  out  of  soldiers,  in  43  Eliz.  c.  3.  See  Re  Good,  (1905)  2 
Ch.  60,  Farwell,  J. 
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Settlement. — Whether  an  instrument  fell  within  the  Stamp  Act, 
1870  (33  &  34  Vict.  c.  97),  s.  3,  did  not  depend  on  the  definite- 
ness,  vesting,  or  contingency  of  the  interest  dealt  with  by  the 
instrument  in  question,  but  on  the  definiteness  and  certainty 
of  the  sum  of  stock  dealt  with  by  the  instrument.  Onslow  v. 
Inland  Revenue  Commissioners,  (1891)  1  Q.  B.  239.  See 
now  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  104. 

Settlement,  in  the  Stamp  Act,  1891  (54  &  56  Vict.  c.  39),  Sched.  I. 
See  Inland  Revenue  Commissioners  v.  Oliver,  ("1909)  A.  C. 
427. 

,,  in  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  means  any  in- 
strument, whether  relating  to  real  property  or  personal 
property,  which  is  a  settlement  within  the  meaning  of  sect.  2 
of  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  or  if  it 
related  to  real  property  would  be  a  settlement  within  the 
meaning  of  that  section,  and  includes  a  settlement  effected 
by  a  private  trust.  See  Re  Maryon  Wilson,  (1900)  1  Ch. 
565;  Re  Mundy  and  Roper's  Contract,  (1899)  1  Ch.  275 
(C.  A.);  Re  Bishop  of  Bath  and  Wells,  (1899)  2  Ch.  138; 
Re  Keck  and  Bart's  Contract,  (1898)  1  Ch.  617;  Inland 
Revenue  Commissioners  v.  Priestley,  (1901)  A.  C.  £08;  Re 
Phillimore's  Estate,  (1904)  2  Ch.  460;  Re  Marshall's  Settle- 
ment, (1905)  2  Ch.  325,  Eady,  J. 

Settler. — See  Macgregor  v.  Esquimault  and  Nanaimo  Rail.  Co., 
(1907)  A.  C.  461,  467. 

Severed,  in  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 
c.  18),  ss.  49,  63,  does  not  mean  that  the  part  taken  and  the 
part  left  were  in  actual  contiguity,  but  that  the  land  taken 
can  no  longer  be  treated  by  the  landowner  as  part  of  the 
tenements  which  until  it  was  taken  he  held  along  with  it. 
Cowper  Essex  v.  Acton  L.  B.  (1889),  14  App.  Cas.  153,  167, 
Lord  Watson. 

Sewer,  in  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55).  See 
Wood  Green  U.  D.  C.  v.  Joseph,  (1908)  A.  C.  419;  Kinson 
Pottery  Co.  v.  Poole  (Mayor,  dc),  (1899)  2  Q.  B.  41;  Brad- 
ford V.  Eastbourne  Corporation,  (1896)  2  Q.  B.  205; 
Wilkinsons.  Llandaff,  dc.  R.  D.  C,  (1903)  2  Ch.  695;  Turner 
V.  Handsworth  U.  D.  C,  (1909)  1  Ch.  381. 

„  in  the  Metropolis  Management  Acts,  1855  and  1862.  See 
Shoreditch  Vestry  v.  Phelan,  (1896)  1  Q.  B.  533;  Bethnal 
Green  Vestry  v.  London  S.  B.,  (1898)  A.  C.  190;  Geen  v. 
Newington  Vestry,  (1898)  2  Q.  B.  1;  8illes  v.  Fulham 
Borough  Council,  (1903)  1  K.  B.  829. 

„  in  the  Elvers  Pollution  Prevention  Act,  1876  (39  &  40  Vict, 
c.  75),  s.  7,  includes  not  only  the  pipes  through  which  sewage 
is  conducted,  but  also  works  set  up  for  its  purification  which 
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are  part'  of  the  system  through  which  the  sewage  flows  into 
a  river.  Brook  v.  Meltham  U.  D.  C,  (1909)  A.  0.  438,  441, 
Lord  Loreburn,  L.C. 

Sewer  for  private  profit,  in  the  Public  Health  Act,  1875  (38  &  39 
Viet.  e.  56).  See  Croysdale  v.  Sunhury-on-Thames  V.  D.  C, 
(1898)  2  Ch.  515;  Sykes  v.  Sowerby  U.  D.  0.,  ^1900)  1  Q.  B. 
584;  L.  &  N.  W.  Rail.  Co.  <&  G.  W.  Rail.  Co.  v.  Runcorn 
n.  D.  C,  (1898)  1  Ch.  561.    ' 

Shall. — Vide  ante,  p.  164. 

Shares. — See  Issue  of  shares. 

„  in  a  company.  See  Mason  v.  Motor  Traction  Co.,  (1905)  1  Ch. 
419,  Buckley,  J. 

Sheriff,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  168, 
does  not  include  his  man  in  possession.  Bellysev.  M'Ginn, 
(1891)  2  Q.  B.  227. 

,,  as  respects  Scotland,  includes  sheriff  substitute.  Int.  Act, 
1^89,  s.  28,  post.  Appendix  C. 

,,  CLERK,  in  Acts  relating  to  Scotland,  includes  steward  clerk. 
Int.  Act,  1889,  s.  7,  post,  Appendix  C. 

Sheriffdom,  Shire,  in  Ac^s  relating  to  Scotland,  includes  stewartry. 
Int.  Act,  1889,  s.  7,  pos<,  Appendix  C.     • 

Ship.— Defined  (1)  in  the  Merchant  Shipping  Act,  1894  (57  &  58 
Vict.  c.  60),  s.  742;  (2)  in  the  Foreign  Enlistment  Act,  1870 
(33  &  34  Vict.  c.  90),  s.  30.  See  Mayor,  dc.  of  Southport  v. 
Morriss,  (1893)  1  Q.  B.  359;  Gas  Float  Whitton,  No.  2, 
(1897)  A.  C.  337;  (3)  in  Canadian  Shipping  Acts.  St.  John 
Pilotage  Commissioners  v.  Cumberland  Railway  S  Goal  Co., 
(1910)  A.  C.  208. 

Shire,  in  Scotland.    See  Int.  Act,  1889,  s.  7,  post,  Appendix  C. 

Shop,  in  the  Shop  Hours  Eegulation  Act,  1892  ("55  &  56  Vict.  c.  62). 
See  Savoy  Hotel  Co.  v.  L.  C.  C,  (1900)  i'Q.  B.  665. 

„  [in  the  Markets  and  Fairs  Clauses  Act,  1847  (10  & 
11  Vict.  c.  14),  s.  13,  "imports  something  more  than  a  mere 
place  for  sale;  it  imports  a  place  for  storing  also,  where 
the  nature  of  the  commodities  admits  of  storing."  Pope  v. 
Whalley  (1865),  34  L.  J.  M.  C.  78.] 

Sickness. — See  Permanent  sickness. 

Signature,  in  the  Wills  Act,  1837  (7  Will.  4  &  1  Vict.  c.  26),  s.21, 
includes  subscription  by  initials  only.  Re  Blewitt  C1880),  5 
P.  D.  116. 
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Signed,  [in  the  Parliamentary  Eegistration  Act,  1843  (6  &  7  Vict. 
0.  18),  8.  17,  means  "affixing  a  signature,  not  by  the  hand 
alone,  but  by  the  hand  coupled  with  some  instrument,"  and 
there  is  "no  distinction  between  using  a  pen  or  a  pencil 
and  using  a  stamp."  Bennett  v.  Brumfitt  (1867),  L.  R.  3 
C.  P.  28,  31].  But  see  B:  v.  Cowper  (1890),  24  Q.  B.  D. 
533;  France  V.  Button,  (1891)  2  Q.  B.  208. 

„  in  the  Municipal  Corporations  Act,  1835  (5  &  6  Will.  4,  c.  76), 
s.  32,  did  not  necessitate  the  Christian  names  being  written 
in  full,  but  initials  were  sufficient.  R.  v.  Avery  (1852),  18 
Q.  B.  584.    And  see  Writing,  ante,  p.  164. 

SuvEE. — See  Gold  or  silver. 

[Single  woman,  in  the  Poor  Law  Act,  1844  (7  &  8  Vict.  e.  101),  s.  2, 
extends  to  a  married  woman  who  is  living  apart  from  her 
husband.    B.  v.  Pilkington  (1853),  2  E.  &  B.  546.] 

Singular. — Vide  ante,  p.  161. 

Site,  as  used  in  a  by-law  made  under  the  Metropolitan  Building 
Act,  1878  (41  &  42  Vict.  c.  32),  s.  16, 'held  to  mean  "the 
space  which  will  necessarily  be  taken  up  when  the  house 
and  walls  come  to  be  built."  Blashill  v.  Chambers  (1885), 
14  Q.  B.  D.  479,  485.    See  now  57  &  58  Vict.  c.  cexiii.  s.  43. 

Situate,  in  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  6  (2), 
8  (3)  (20).     See  Winans  v.  B.,  (1910)  A.  C.  27. 

Sketch,  unless  the  context  otherwise  requires,  "includes  any  photo- 
graph or  other  mode  of  representation  of  any  place  or  thing." 
Official  Secrets  Act,  1889  (52  &  53  Vict.  c.  -52),  s.  8. 

"  Society,  established  exclusively  for  the  purposes  of  science,  litera- 
ture, or  the  fine  arts,"  in  the  Art  Unions  Act,  1843  (6  &  7 
Vict.  c.  36),  s.  1.  See  Boyal  College  of  Music  v.  Westminster 
Vestry,  (1898)  1  Q.  B.  304,  809  (C.  A.). 

[Soil,  in  45  Geo.  3,  c.  xcii.,  is  used  as  distinct  from  the  word  "land," 
and  as  equivalent  to  "surface,"  though  prima  facie  "soil" 
would  include  everything  above  or  below  it.  Pretty  v.  Solly 
(1859),  26.Beav.  612.] 

Sole  trustee,  in  13  &  14  Vict.  c.  60  (Trustees),  ss.  2,  23,  was  not 
confined  to  a  single  trustee,  but  meant  "any  number  of 
trustees  who  are  solely ' entitled  to  any  trust  property." 
Hyatt's  Trusts  (1882),  21  Ch.  D.  846,  Chitty,  J.  See  now 
56  &  57  Vict.  c.  53. 

Solemnly,  as  used  in  the  Parliamentary  Oaths  Act,  1866  (29  &  30 
Vict.  c.  19),  s.  3,  does  not  mean  "religiously,"  but  means 
"with  due  solemnities."  Att.-Gen.  v.  Bradlaugh  (1885),  14 
Q.  B.  D.  667,  701,  Brett,  M.R. 

Solicitor  (acting  as),  in  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73), 
s.  2,  and  the  Solicitors  Act,  1860  (23  &  24  Vict.  c.  127),  s.  26 
(c/.  Re  Hall  (1893),  69  L.  T.  385),  does  not  include  the  case 
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of  a  law  stationer,  confidential  agent,  or  process  server  who 
settles  an  affidavit.     In  re  Louis,  (1891)  1  Q.  B.  649. 

SovEKEiGN,  THE. — See  Int.  Act,  1889,  s.  30,  post,  Appendix  C. 

Specially  qualified  to  practise  dentistry,  in  the  Dentists  Act, 
1878  (41  &  42  Viet.  c.  33).  See  Bellerby  v.  Hey  worth, 
(1910)  A.  C.  377. 

Spirits. — Yide  ante,  p.  166. 

Statutes,  in  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict, 
c.  43),  s.  35,  is  equivalent  to  "enactments."  22.  v.  Bakewell 
(1857),  7  E.  &  B.  851.     Vide  ante,  p.  68. 

Statutory  declaration. — See  Int.  Act,  1889,  s.  21,  post,  Appx.  C. 

Stock,  in  the  Trustee  Act,  1893  (66  &  67  Vict.  c.  53),  includes  "  fully 
paid-up  shares."     See  sect.  50. 

Story  (topmost),  in  the  Metropolitan  Building  Act,  1855  (18  &  19 
Vict.  c.  122),  ss.  83,  85,  Sch.  7,  did  not  necessarily  mean  a 
room  enclosed  by  four  vertical  walls,  but  included  floors  built 
in  a  sloping  roof.  Foot  v.  Hodgson  (1890),  25  Q.  B.  D.  160. 
Some  local  Acts — e.g.,  the  Hastings  Improvement  Act,  1885 
(48  &  49  Vict.  c.  cxcvi.) — contain  a  specific  definition  to  make 
this  clear. 

Stream,  in  the  Eivers  Pollution  Prevention  Act,  1876  (39  &  40  Vict, 
c.  75),  ss.  3,  20.  See  Airdrie  Magistrates  v.  Lanark  County 
Council,  (1910)  A.  C.  286,  290,  Lord  Loreburn,  L.C. 

Street,  in  the  London  Building  Act,  1894  (67  &  58  Vict.  c.  ccxiii.), 
s.  5.  See  Armstrong  v.  London  County  Council,  (1900)  1 
Q.  B.  416;  London  County  Council  v.  Dixon,  (1899)  1  Q.  B. 
496. 

,,  See  definitions  in  the  Town  Police  Clauses  Act,  1847;  Tele- 
graph Act,  1863;  Metropolitan  Streets  Act,  1867;  Electric 
Lighting  Act,  1882;  Housing  of  Working  Classes  Act,  1890; 
and  Private  Street  Works  Act,  1892. 

„  in  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  "must 
receive  the  popular  meaning  existing  at  the  time  when  the  Act 
passed.  With  regard  to  the  width,  it  is  the  width  between 
the  houses.  With  regard  to  the  depth,  it  is  what  may  be 
called  the  area  of  ordinary  user  existing  at  that  time,  and 
nothing  beyond  or  below  it."  Per  Brett,  M.E.,  in  Wands- 
worth D.  B.  W.  V.  United  Telephone  Co.  (1884)^  13  Q.  B.  D. 
904,  914,  and  see  Baird  v.  Mayor,  Sc.  of  Tunhridge  Wells, 
(1896)  A.  C.  434. 

„  in  sect.  149,  means  the  public  highway,  whether  footway  or 
carriage-way. 

,,  in  sect.  157,  means  a  roadway  with  buildings  on  each  side, 
discontinuous  or  not, 
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Street,  in  the  Children  Acts,  1904  (4  Edw.  7,  o.  15,  ss.  2,  29) 
and  1908  (8  Edw.  7,  o.  69,  s.  131),  "includes  any  highway 
or  other  public  place,  whether  a  thoroughfare  or  not." 

„  in  the  Private  Street  Works  Act,  1892  (55  &  56  Vict.  c.  57), 
ss.  6,  6.  See  Bishton  v.  HasUngden  {Mayor,  do.),  (1898)  1 
Q.  B.  294,  and  eases  there  collected. 

,,  (new). — A  roadway  beside  which  buildings  have  for  the  first 
time  been  constructed  on  one  or  both  sides.  Robinson  v. 
Barton-Eccles  L.  B.  (1883),  8  App.  Cas.  798,  803. 

Structural  alterations,  in  the  Licensing  Act,  1902  (2  Edw.  7, 
c.  28),  s.  11.  See  Smith  v.  Portsmouth  JJ.,  (1906)  2  K.  B. 
229;  London  County  Council  v.  Advts.  Co.,  (1904)  2  K.  B. 
886.  See  now  sects.  71,  72  of  the  Licensing  Consolidation 
Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  24). 

Structure. — See  London  County  Council  v.  Schewzik,  (1905)  2 
K.  B.  695;  Same  v.  Hancock,  (1907)  2  K.  B.  45. 

Subject  to  military  law,  in  the  Army  Act  (44  &  45  Vict.  c.  58). 
See  Marks  v.  Frogley,  (1898)  1  Q.  B.  888. 

Submission,  in  the  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49), 
8.  27,  "unless  the  contrary  intention  appears,"  means  "a 
written  agreement  to  submit  present  or  future  differences  to 
arbitration,  whether  an  arbitrator  is  named  therein  or  not." 

Subscribed,  in  the  Lodgers'  Goods  Protection  Act,  1871  (34  &  35 
Vict.  c.  79),  s.  1.  See  Godlonton  v.  Fulham  and  Hammer- 
smith Property  Co.,  (1905)  -1-K.  B.  431.  The  section  is 
repealed  as  to  England,  but  re-enacted  as  8  Edw.  7,  c.  53,  s.  1. 

Substitutive  limitation,  in  the  Succession  Duty  Act,  1853  (16  &  17 
Vict.  c.  51),  s.  2.  See  Att.-Gen.  v.  Eyres,  (1909)  1  K.  B.  723, 
734. 

Succession. — See  Harding  v.  Commissioners  of  Stamps  for  Queens- 
land, (1898)  A.  C.  763,  769;  Lord  Wolverton  v.  Att.-Gen., 
(1898)  A.  C.  535. 

Successor,  (1)  in  the  Death  Duties  Acts;  see  Lord  Wolverton  v. 
Att.-Gen.,  uhi  sup. ;  (2)  in  the  Pawnbrokers  Act,  1872  (35  & 
36  Vict.  e.  93),  s.  39;  see  Ex  parte  Silvester,  (1907)  1  K.  B. 
108. 

[Such. — There  is  no  special  rule  as  to  the  way  in  which  words  of 
reference,  like  "  such  "  or  "  same,"  should  be  understood  when 
used  in  statutes.  "  It' is  an  ordinary  rule,"  said  Blackburn,  J., 
in  Eastern  Counties  Bail.  Co.  v.  Marriage  (1861),  9  H.  L.  C. 
32,  at  p.  37,  "not  so  much  of  law  as  of  the  grammatical  con- 
struction of  the  English  language,  that  words  of  relation 
prima  facie  refer  to  the  nearest  antecedent."  The  word 
"idem"  it  is  said  by  Coke  in  Inst.  20  b,  "semper 
proximo    antecedenti   refertur."      But,    said    Channell,    B. 

c.  Q  Q 
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(p.  43),  "  no  meaning'  of  this  sort  has  been  given  to  the  word 
'  such,'  and  the  notion  of  confining  the  reference  made  by  the 
use  of  that  word  to  the  particular  use  described  in  the  imme- 
diate antecedent  has  not  been  followed,  even  where,  by  so 
confining  the  words,  no  violence  would  have  been  done  to 
the  context,  nor  any  repugnancy  have  arisen."  So  Coke,  in 
his  reading  of  the  Statute  of  Marlbridge  (52  Hen.  3),  2  Inst, 
c.  6,  s.  6,  when  commenting  upon  the  words  "per  hujus- 
modi  fraudem,"  says:  "  By  these  words  is  to  be  understood 
'  such  in  mischief  and  such  in  inconvenience,  and  therefore  all 
other  fraudulent  feofiments  tending  to  the  same  end  are  within 
the  statute  "...  and  so  is  this  word  [such]  oftentimes  taken 
in  other  statutes."  Thus,  in  Be  Betts'  Patent  (1862),  1  Moore, 
P.  C.  (N.  S.)  49,  it  was  held  that  the  word  "  such  "  in  the  pro- 
viso to  sect.  25  of  15  &  16  Vict.  c.  83  (which  enacted  that, 
"provided  always  no  letters  patent  for  any  invention  for 
which  any  such  patent  shall  have  been  obtained  in  any  free 
country  .  ."),  "referred  to  the  entire  description  of  the 
patents  mentioned  in  the  foregoing  part  of  the  section,"  and 
not  merely  to  the  last-mentioned  of  them.  (Cf.  Re  Blake's 
Patent  (1873),  L.  R.  4  P.  O.  537.)  And  in  Stone  v.  Mai/or, 
dc.  of  Yeovil  (1876),  2  C.  P.  D.  99,  it  was  held  that,  in 
sect.  9  of  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18),  whereby  it  is  enacted  that  "the  compensation  to 
be  paid  for  any  lands  to  be  purchased  or  taken  from  any 
party  under  any  disability  or  incapacity  .  and  the  com- 
pensation to  be  paid  for  any  permanent  damage  or  injury  to 
any  such  lands,  shall,"  &c.,  the  words  "such  lands"  related 
to  "any  lands  belonging  to  parties  under  disability."] 

Sudden  and  urgent  necessity,  in  the  Poor  Law  Act,  1834  (4  &  5 
Will.  4,  c.  76),  s.  54,  does  not  include  poverty  caused  by  a 
general  strike  of  able-bodied  workmen.  Att.-Gen.  v.  Merthyr 
Tydfil  Union,  (1900)  1  Ch.  516  (C.  A.). 

Suffer,  in  a  statute  creating  an  ofience,  includes  cases  in  which  the 
act  forbidden  is  done  through  the  negligence  or  by  the  con- 
nivance of  the  person  charged,  although  direct  knowledge  by 
him  of  the  contravention  of  the  statute  is  not  proved.  Bond 
V.  Evans  (1888),  21  Q.  B.  D.  249.    And  see  ante,  p.  468. 

,,  is  the  same  as  "permit"  in  the  Licensing  Act,  1872  (35  &  36 
Vict.  c.  94),  ss.  13,  16,  17.  (Same  case.)  See  now  10  Edw.  7 
&  1  Geo.  5,  c.  24,  ss.  75,  78,  79. 

Sufficient  cause,  in  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
8.  256.  Blackpool,  dc.  Tramroad  Co.  v.  Bispham  U.  D.  C, 
(1910)  1  K.  B.  592. 

„  DiSTRESS.^See  Thomas  v.  Latham,  (1896)  2  Q.  B.  490; 
Rickett  V.  Green,  (1910)  1  K.  B.  253. 

Suit  depending,  [used  in  the  Marriage  Act,  1835  (5  &  6  Will.  4, 
c.  54),  s.  1,  is  not  used  in  the  technical  sense  of  Us  pendens,  and 
"  is  not  to  be  understood  in  any  other  than  its  ordinary  and 
popular  sense."  Sherwood  v.  Bay  (1837),  1  Moore,  P.  C. 
353.] 
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Suit,  petition,  oa  other  proceeding,  in  the  Charitable  Trusts  Act, 
1853  (16  &  17  Vict.  c.  137),  s.  17,  does  not  apply  (1)  to  actions 
brought  to  enforce  common  law  rights  in  contract  or  tort, 
such  as  an  action  for  wrongful  dismissal  by  the  master  of  a 
charity  school;  nor  (2)  to  suits  intended  only  to  obtain  equit- 
able relief  in  respect  of  common  law  rights.  Rendall  v.  Blair 
(1890),  45  Ch.  D.  139,  Bowen,  L.J. 

Suitable  employment,  in  the  Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  e.  68),  Sched.  1  (3).  See  Eyre  v.  Houghton  Main 
Colliery  Co.,  (1910)  1  K.  B.  685. 

Summary  Jurisdiction  (Court  of),  means  any  justice  or  justices  of 
the  peace  or  other  magistrate,  by  whatever  name, called,  to 
whom  jurisdiction  is  given  by,  or  who  is  authorized  to  act 
under,  the  sections  of  Acts  in  England,  Wales,  or  Ireland,  and 
whether  acting  under  Summary  Jurisdiction  Acts  or  any  of 
them,  or  under  any  other  Act,  or  by  virtue  of  his  commission, 
or  under  the  common  law.  Int.  Act,  1889,  s.  13  (11), 
post,  Appx.  C.  This  definition  does  not  include  justices  acting 
for  the  grant  of  licences  under  Licensing  Acts.  Boulter  v. 
Kent  Justices,  (1897)  A.  O.  556.  Cf.  Royal  Aquarium  Co. 
V.  Parkinson,  (1892)  1  Q.  B.  431;  B.  v.  London  County 
Council,  (1892)  1  Q.  B.  190;  nor  justices  sitting  to  review 
jury  lists:  Hagmaier  v.  Willesden  Overseas,  (1904)  2  K.  B. 
316.  But  it  has  been  held  to  include  justices  sitting  to  grant 
process  for  the  recovery  of  poor-rate.  Fourth  City  Mutual 
Building  Society  v.  East  Ham  (Churchwardens),  (1892)  1 
Q.  B.  661. 

„  Jurisdiction  Acts:  defined  Int.  Act,  1889,  s.  13,  post. 
Appendix  C. 

Sunday. — "Where,"  said  Hill,  J.,  in  Ex  parte  Simkin  (1859),  2 
E.  &  E.  396,  "an  Act  of  Parliament  gives  a  specified  number 
of  days  for  doing  a  particular  act,  and  says  nothing  about 
Sunday,  the  days  are  consecutive  days  including  Sunday." 
Cf.  London  County  Council  v.  South  Metropolitan  Gas  Co., 
(1904)  1  Ch.  76  (C.  A.).  But  see  Peacock  v.  R.  (1858),  4 
C.  B.  (N.  S.)  266,  268,  note  (a).  In  certain  Acts  provision  is 
made  for  the  case  where  the  day  prescribed  falls  on  a  Sunday. 
BiUs  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  92; 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  230; 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  73. 

„  in  sect.  1  of  the  Sunday  Closing  (Wales)  Act,  1881  (44  &  45 
Vict.  c.  61),  had  its  ordinary  meaning,  and  not  that  given  to  it 
by  sect.  3  of  the  Licensing  Act,  1872  (36  &  36  Vict.  c.  94). 
Forsdike  v.  Colquhoun  (1883),  11  Q.  B.  D.  71.  See  Davies 
V.  Harrison,  (1909)  2  K.  B.  104;  and  10  Edw.  7  &  1  Geo.  5, 
c.  24,  s.  54,  and  Sched.  vi. 

Superfluous  lands  [in  the  Lands  Clauses  Act,  1846  (8  &  9  Viet. 
0.  18),  8.  127,  means  "land  not  required  for  the  purposes  of 
the  undertaking" — that  is  to  say,  not  "land  not  demanded," 
but  "land  no  longer  necessary."    Great  Western  Rail.  Co.  v. 

qq2 
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May  (1875),  L.  E.  7  H.  L.  283].  In  Re  Metropolitan  District 
Railway  and  Cosh  (1880),  13  Oh.  D.  617,  it  was  held  that 
"land"  mentioned  in  sect.  127  "means  land  properly  and 
ordinarily  so  called,  and  does  not  apply  to  a  mere  easement 
or  a  slice  of  land  taken  horizontally." 

Supply,  teems  of,  in  the  Electric  Lighting  Act,  1882  (45  &  46  Vict. 
e.  56).  Metropolitan  Electric  Supply  Co.  v.  Ginder,  (1901) 
2  Ch.  799,  811.  Cf.  Att.-Gen.  for  Victoria  v.  Melbourne 
Corporation,  (1907)  A.  C.  469,  475. 

Supreme  Court.— See  Int.  Act,  1889,  s.  13  (1),  post,  Appendix  C. 

"Suspend  payment,"  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s,  4  (1).    See  Crook  v.  Morley,  (1891)  A.  C.  316. 

Swear.— See  Oath,  ante,  p.  164:  Int.  Act,  1889,  s.  3,  post,  Appx.  C. 

Taken  for  tihe  purposes  of  the  works,  in  the  Lands  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  18),  ss.  2,  133,  applies 
to  houses  purchased  outside  the  limits  of  deviation  and  not 
under  the  provisions  of  a  private  railway  Act,  but  in  order 
to  buy  off  opposition  to  the  passing  of  the  Act.  Putney 
Overseers  v.  L.  d  8.  W.  Rail.  Co.,  (1891)  1  Q.  B.  182,  440. 

„      IN  EXECUTION,  in  35  Geo.  3,  c.  73,  s.  195.    See  St.  Marylehone 
Vestry  v.  Sheriff  of  London,  (1900)  1  Q.  B.  111. 

[Taxed  cart,  in  15  &  16  Vict.  c.  cliv.  s.  27,  held  to  mean  a  taxed  cart 
as  defined  by  43  Geo.  3,  c.  161,  Sch.  D.,  No.  4,  and  not  to  in- 
clude any  cart  upon  which  a  tax  has  been  paid.  WiUiams 
V.  Lear  (1872),  L.  E.  7  Q.  B.  285.] 

Team,  in  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  ss.  35,46, 
does  not  imply,  besides  horses,  a  cart  or  vehicle  oJF  some  kind. 
See  Buke  of  Marlborough  v.  Osborn  (1864),  5  B.  &  S.  67, 
73. 

Telegraph,  in  the  Telegraph  Acts,  1863  (26  &  27  Vict.  c.  .112) 
and  1869  (32  &  33  Vict.  c.  73),  is  wide  enough  to  cover 
(1)  every  instrument  which  may  ever  be  invented  which 
employs  electricity  transmitted  by  a  wire  as  a  means  for  con- 
veying information.  Att.-Gen.  v.  Edison  (1881),  6  Q.  B.  D. 
244:  (2)  Private  telegraph  or  telephone  lines  connecting 
two  or  more  separate  persons  or  businesses:  (3)  Unlicensed 
electric  signals  used  without  telephones.  Postmaster- 
General  V.  National  Telephone  Co.,  (1909)  A.  C.  269. 

Tenant,  in  the  Agricultural  Holdings  Act,  1883  (46  &  47  Viet, 
c.  61),  meant  tenant  claiming  compensation  under  the  Act. 
Newby  v!  Eckersley,  (1899)  1  Q.  B.  465  (C.  A.).  Re  Pear- 
son and  FAnson,  (1899)  2  Q.  B.  618.  See  now  8  Edw.  7, 
c.  28,  s.  48. 

Tenement  [in  8  Hen.  6,  c.  7,  held  to  include  a  toll.  Wadmore  v. 
Dear  (1871),  L.  E.  7  C.  P,  212,  224.] 
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Tenement,  in  48  Geo.  3,  c.  55  (House  Tax),  and  41  &  42  Viet.  c.  15, 
s.  13,  means  a  legal  house  as  distinguished  from  an  ordinary 
house,  and  includes  a  set  of  chambers  or  a  flat.  Yorkshire 
Insurance  Co.  v.  Clayton  (1881),  8  Q.  B.  D.  421.  See 
Hoddinot  t.  Home  and  Colonial  Stores,  (1896)  1  Q.  B.  169; 
Grant  v.  Langston,  (1900)  A.  C.  383. 

„  in  the  Franchise  Acts  (2  &  3  Will.  4,  c.  45,  s.  27,  and  48 
&  49  Vict.  c.  3,  s.  5),  includes  stalls  and  stands  in  a  market 
for  which  rent  is  paid,  if  the  areas  for  which  the  rent  is 
paid  are  fixed.    Rail  v.  Metoalf,  (1892)  1  Q.  B.  208. 

[Term,  meaning  the  periods  into  which  the  legal  year  used  to  be 
divided,  was  frequently  used  before  the  passing  of  the  .Judi- 
cature Acts  (by  which  this  division  of  the  year  was  abolished) 
"as  a  measure  for  determining  the  time  at  which  an  act 
should  be  done,"  and,  consequently,  this  division  of  the  year 
(although  now  abolished)  "may  continue  to  be  referred  ^to 
for  the  same  or  a  lite  purpose."  College  of  Christ  v.  Martin 
(1877),  3  Q.  B.  D.  18.] 

Tekm  of  tenancy,  in  the  Licensing  Act,  1904  (4  Edw.  7,  c.  23), 
s.  3,  and  Sched.  II.,  did  not  include  an  interesse  termini. 
Lord  Llangattock  v.  Watney,  Combe  S  Co.,  (1910)  A.  C. 
394.  See  now  10  Edw.  7  &  1  Geo.  5,  c.  24,  s.  21,  and 
Sched.  III. 

Testamentary  expenses,  under  the  Finance  Act,  1894  (57  &  58 
Vict.  e.  30),  held  to  include  estate  duty.  Re  Clemow,  (1900) 
2  Ch.  182.    And  see  Re  Betts,  (1907)  2  Ch.  149. 

Thief. — See  Reputed  thief. 

Things  in  action,  as  used  in  the  Bantrujjxy  Act,  1883  (46  &  47 
Viet.  c.  62),  s.  44  (iii.J.  See  Colonial  Bank  v.  Whinney 
(1885),  30  Ch.  D.  261. 

Tidal  lands. — Defined,  26  &  27  Vict.  c.  92  (Railways  Clauses),  s.  3. 

Time,  when  mentioned  in  a  statute,  is  to  be  reckoned,  said  Den- 
man,  J.,  from  the  first  day  "any  part  of  which  is  occupied  in 
the  particular  business  which  is  to  endure  for  a  certain 
number  of  days  in  order  to  fulfil  any  requirement  of  the  law." 
Migotti  V.  CoVvill  (1879),  4  C.  P.  D.  233.  For  "  the  doctrine 
that  judicial  acts  are  to  be  taken  always  to  date  from  the 
earliest  minute  of  the  day  in  which  they  are  done,  stands 
upon  ancient  and  clear  authority."  Edwards  v.  R.  (1854), 
9  Ex.  631.     See  also.  Z)a«/;  Month;  Sunday. 

„  as  to  mode  of  computing  time  limited  within  which  j)owers 
may  be  exercised.  Goldsmiths'  Co.  v.  West  Metropolitan 
Rail.  Co.,  (1904)  1  K.  B.  1. 
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Time  of  day.— "  The  true  time  at  any  place,"  said  Pollock,  C.B., 
in  Curtis  v.  Marsh  (1858),  28  L.  J.  Ex.  38,  "is  the  'niean 
time  '  (as  astronomers  say)  at  that  place,  not  Greenwich  time, 
and  it  is  not  competent  to  the  authorities  of  a  place  to  deter- 
mine that  the  true  time  for  legal  purposes  shall  be  the  time 
at  any  other  place." 

„  By  the  Statutes  (Definition  of  Time)  Act,  1880  (43  & 
44  Vict.  c.  9),  time,  when  mentioned  in  any  Act  of 
Parliament,  deed,  or  legal  instrument,  shall  mean  G-reenwich 
mean  time  in  England  and  Dublin  mean  time  in  Ireland. 
"  Sunset "  is  not  an  expression  of  time  within  the  meaning 
of  this  Act.    Gordon  v.  Gann  (1899),  68  L.  J.  Q.  B.  434. 

,,  TO  TIME  (from). — See  Benyon  v.  Benyon  (1890),  15  P.  D. 
54,  67;  Thomasset  v.  Thomasset,  (1894)  2  Q.  B.  295. 

[Tithes,  in  the  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  s.  13,  is 
confined  to  lay  tithes.  Hawkins  v.  Gatheroole  (1855),  24 
L.  J.  Ch.  322.J 

Title,  addition,  or  description,  in  the  Dentists  Act,  1878  (41  & 
42  Viet.  c.  33),  are  declared  by  the  MedicaJ  Act,  1886  (49 
&  50  Vict.  c.  48),  s.  26,  to  "include  any  title,  addition  to  a 
name,  designation,  or  description,  whether  expressed  in  words 
or  by  letters,  or  partiy  in  one  way  and  partly  in  the  other." 

Toll  [in  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Viet, 
c.  20),  s.  90,  does  not  apply  to  a  sum  charged  by  a  railway 
company  for  cartage.  Evershed  v.  L.  d  N.  W.  Bail.  Co. 
(1878),  2  Q.  B.  D.  264;  3  Q.  B.  D.  141;  3  App.  Cas.  1029. 

„  in  sect.  97  of  the  same  Aut,  means  "money  charged  for  the 
use  of  a  railway  by  persons  carrying  goods  in  their  own 
carriages,"  and  does  not  include  charges  for  the  convey- 
ance of  goods  by  the  railway  company  as  carriers.  Wallis 
v.  L.  d  S.  W.  Bail.  Co.  (1870),  L.  R.  5  Ex.  62.]  See  Barr, 
Moering  d  Co.  v.  L.  d  N.  W.  Bail.  Co.,  (1905)  2  K.  B.  113. 

Town,  [in  3  Geo.  4,  c.  Iviii.,  is  not  limited  to  the  town  as  it  stood  at 
the  passing  of  the  Act,  but  means  the  town  for  the  time  being. 
Collier  v.  Worth  (1876),  1  Ex.  D.  468. 

„  in  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  18),  s.  128,  means  a  collection  of  houses  so  near  to  one 
another  that  the  inhabitants  may  reasonably  be  considered 
as  dwelling  together.  L.  d  S.  W.  Bail.  Co.  v.  Blackmore 
(1870),  L.  R.  4  H.  L.  610,  615.] 

,,  as  used  in  1  &  2  Vict.  c.  ii.  s.  35,  means  "  a  continuous  series  oiE 
houses,  not  necessarily  contiguous,  but  sufficiently  so  to  form  a 
congregation  of  human  habitations."  Commissioners  of 
Milton  V.  Faversham  L.  B.  (1869),  10  B.  &  S.  552, 
Cockburn,  C.J. 

Trade,  [in  the  House  Tax  Act,  1817  (57  Geo.  3,  o.  25),  s.  1,  is  not 
limited  to  the  business  of  buying  and  selling,  but  extends  to 
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the  business  of  a  telegraph  company.      Bank    of   India  v. 
Wilson  (1878),  3  Ex.  D.  113.] 

Tkade,  in  Income  Tax  Acts.  See  San  Pauh  Brazilian  Rail.  Co.  r. 
Carter,  (1896)  A.  0.  31;  Commissioners  of  Taxes  v.  Kirk, 
(1900)  A.  0.  588. 

„  DESCRIPTION,  in  the  Merchandise  Marks  Act,  1887  (50  &  51 
Viet.  c.  28),  s.  2,  is  distinct  from  "trade-mark,"  and  is  not 
confined  to  the  physical  application  of  a  trade  label  to  the 
articles  sold,  but  extends  to  the  description  of  the  article  in 
the  invoice  accompanying  it.  Budd  v.  Lucas,  (1891)  1  Q.  B. 
408.  These  words  do  not  extend  to  verbal  descriptions. 
Coppen  V.  Moore  (No.  1),  (1898)  2  Q.  B.  300.  A  description 
may  be  false,  as  a  trade  description,  though  scientifically 
correct,  and  vice  versa.  Fowler  v.  Cripps,  (1906)  1  K.  B.  16, 
21,  Wills,  J. 

„  DISPUTE,  in  the  Trade  Disputes  Act,  1906  (6  Edw.  7,  c.  47), 
ss.  3,  5.  See  Conway  v.  Wade,  (1909)  A.  C.  606;  Smithies  v. 
National  Association  of  Co-operative  Plasterers,  (1910)  1 
K.  B.  310. 

„  REFUSE,  in  Public  Health  Acts.  See  Westminster  Corporation 
V.  Gordon  Hotels,  Ltd.,  (1906)  2  K.  B.  39;  Lyons  d:  Po., 
Ltd.  V.  Mayor,  de.  of  London  (1909),  73  J.  P.  372. 

„  UNION. — See  Chamberlain's  Wharf,  Ltd.  v.  Smith,  (1900)  2 
Ch.  605  ;  Amalgamated  Society  of  Railway  Servants  v. 
Osborne,  (1910)  A.  0.  87. 

Tradesman,' in  the  Lord's  Day  Act  (29  Chas.  2,  c.  7),  s.  1.  See 
Palmer  v.  Snow,  (1900)  1  Q.  B.  725. 

Trading,  in  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  60),  s.  625  (Compulsory  Pilotage),  does  not  mean  carrying 
goods  from  port  to  port,  but  visiting  ports  in  pursuit  of  com- 
mercial adventure.  Edenbridge  (Owners)  v.  Green,  (1897) 
A.  C.  333. 

„  company,  in  the  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35), 
s.  5,  does  not  include  a  private  partnership.  Jones  v.  Ogle 
(1872),  L.  E.  8  Ch.  192;  Re  Griffith  (1879),  12  Ch.  D.  655, 
663. 

„  INWARDS,  Trading  outwards,  in  the  Mersey  Docks,  &c.  Act, 
1858  (21  &  22  Vict.  c.  xcii.),  s.  230,  has  the  same  sense  as  in  the 
Customs  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36),  s.  101. 
The  same  rule  would  be  doubtless  applied  to  like  phrases  in 
all  local  Acts  authorising  the  taking  of  dock  dues,  tolls,  or 
tonnage  dues,  having  regard,  of  course,  to  the  Customs  law 
in  force  when  the  local  Act  was  passed,  and  to  the  question 
whether  Customs  or  other  Acts  had  affected  or  altered  the 
local  Act.  Mersey  Docks  Co.  v.  Henderson  (1888),  13  App. 
Cas.  595. 

Train,  in  the  Employers'  Liability  Act,  1880  (43  &  44  Vict.  c.  42), 
s.  1,  includes  trucks  in  a  siding,  even  though  they  are  being 
moved  by  hydraulic  and  not  by  steam  power.  Cox  v.  G.  W. 
Rail.  Co.  (1882),  9  Q.  B.  D.  106,  109. 
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Teameoad,  Teamwat. — See  Blackpool,  dc.  Tramroad  Co.  v. 
Thornton  V.  D.  C,  (1907)  1  K.  B.  568,  576. 

Teamway.— See  Edinburgh  Street  Tramways  Co.  v.  Lord  Provost, 
dc.  of  Edinburgh,  (1894)  A.  C.  471;  Hamilton  Gas  Co.  v. 
Hamilton  Corporation,  (1910)  A.  C.  300,  304. 

Transmission  of  shakes  means  devolution  of  title  to  shares  other- 
wise than  by  transfer  by  act  inter  vivos;  used  in  contradis- 
tinction to  transfer,  includes  devolution  by  death,  marriage, 
or  bankruptcy,  or  any  other  way  than  transfer.  Barton  v. 
L.  d  N.  W.  Rail.  Co.  (1890),  24  Q.  B.  D.  89,  Lindley,  L.J. 

Transmit,  in  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883 
(46  &  47  Viet.  c.  51),  s.  33,  means  "send."  Mackinnon  V. 
Clark.,  (1898)  2  Q.  B.  251. 

Tebastjry. — See  Int.  Act,  1889,  s.  12  (2),  post,  Appendix  C. 
This  provision  supersedes  numerous  like  enactments  in  prior 
statutes,  which  are  in  almost  identical  terms  with  those  used 
in  the  Interpretation  Act,  1889. 

Teeaties,  embodied  in  Acts  of  Parliament,  become  part  of  the  muni- 
cipal jurisprudence  of  this  country,  and,  consequently,  the 
statutes  in  which  they  are  embodied  must  be  construed  accord- 
ing to  the  rules  of  British  law.  Tie  Tivnan  (1864),  6  B.  &  S. 
645,  696,  note  (a);  Walker  v.  Baird,  (1892)  A.  O.  491. 

Tebaty,  in  the  Slave  Trade  Act,  1873  (36  &  37  Vict.  c.  88),  s.  2, 
"  includes  any  convention,  agreement,  engagement,  or  ar- 
rangement." 

Teench. — See  Drain. 

Teibutaey,  in  the  Salmon  Fishery  Act,  1865  (28  &  29  Vict.  c.  121), 
s.  3,  means  something  in  the  nature  of  a  stream  running  into 
another  stream.  It  includes  a  mill-pond  fed  from  and  pe- 
flowing  to  a  tributary  stream:  Moses  v.  Iggo,  (1906)  1  K.  B. 
516;  but  not  an  artificial  reservoir:  Stead  v.  Nicholas,  (1901) 
2  K.  B.  163;  Harbottle  v.  Terry  (1882),  10  Q.  B.  D.  131. 

Teust  and  Trustee,  in  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53), 
s.  50,  include  implied  and  constructive  trusts,  and  cases  where 
the  trustee  has  a  beneficial  interest  in  the  trust  property  and 
the  duties  incident  to  the  office  of  personal  representative  of 
a  deceased  person,  but  not  duties  incident  to  an  estate  con- 
veyed by  way  of  mortgage. 

Trustee. — See  Bare  trustee. 

„     in  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  1,  means  a 
trustee  under  an  express  trust  in  writing. 

Undeewoods. — See  Saleable  underwoods. 

Unexpired  teem,  in  Sched.  II.  of  the  Licensing  Act,  1904  (4  Edw.  7, 
c.  23).  See  Lord  Llangattock  v.  Watney,  Combe,  Reid  d  Co., 
Ltd.,  (1910)  A.  C.  394.  See  now  10  Edw.  7  &  1  Geo.  5,  o.  24, 
Sched.  III.j  Part  ii. 
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Unintentional  omission,  in  sect.  20  of  the  Patents  and  Designs 
Aot,  1907  (7  Edw.  7,  c.  29).  See  Re  Land's  Patent,  (1910) 
2  Ch.  236,  Parker,  J. 

Union. — Vide  Poor  Law  Union,  and  ante,  p.  164. 

Unmarkied,  as  used  in  3  &  4  Will.  &  Mar.  c.  11  (Poor  Law),  means 
"without  having  at  the  time  husband  or  wife":  Doe  d. 
Tennyson  v.  Rawding  (1819),  2  B.  &  Aid.  449,  Bayley,  J.; 
but  the  ordinary  meaning  of  the  word  is  "  without  ever  hav- 
ing been  married."  Dalrymple  v.  Hall  (1881),  16  Ch.  D. 
716. 

Unrecorded  water. — See  Esquimau  W  W.  v.  City  of  Victoria, 
(1907)  A.  C.  499. 

[Upon  marriage,  as  used  in  the  Infants'  Settlements  Act,  1855  (18 
&  19  Vict.  e.  43),  s.  1,  may  mean  immediately  after  marriage. 
Re  Sampson  and  Wall  (1884),  25  Ch.  D.  482. 

,,  THE  TRIAL,  as  used  in  the  Mayor's  Court  Act,  1857  (20  &  21 
Vict.  c.  clvii.),  s.  8,  means  at  or  immediately  after  the  trial, 
and  not  within  a  reasonable  time  after.  Folkard  v.  Metro- 
politan Rail.  Co.  (1873),  L.  R.  8  C.  P.  470.  See  At  the 
trial.'] 

Usual  trade  name,  in  the  Moneylenders  Act,  1900  (63  &  64  Viet. 
c.  51),  s.  2.     See  Whiteman  v.  Sadler,  (1910)  A.  C.  514. 


Valuable  consideration,  in  the  sense  of  the  law,  may  consist  either 
in  some  right,  interest,  profit,  or  benefit  accruing  to  the  one 
party,  or  some  forbearance,  detriment,  loss,  or  responsibility 
given,  suffered,  or  undertaken  by  the  other.  Com.  Dig. 
action  on  the  case  assumpsit,  B.  1 — 15.  Currie  v.  Misa 
(1875),  L.  E.  10  Ex.  153,  Lush,  J.;  approved  in  Fleming  v. 
Bank  of  New  Zealand,  (1900)  A.  C.  577,  686. 

Valuable  security,  in  the  Poor  Law  Amendment  Act,  1849  (12 
&  13  Vict.  c.  103),  s.  16,  includes  a  judgment  (recovered. 
West  Ham  Union  v.  Ovens  (1872),  L.  R.  8  Ex.  37. 

„  in  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  1,  does  not 
include  a  policy  of  insurance  which  has  become  due.  R.  v. 
Tatlock  (1877),  2  Q.  B.  D.  157,  163,  and  see  Archbold,  Cr. 
PI.  (24th  ed.),  577. 

Vehicle,  in  the  Weights  and  Measures  Aot,  1889  (52  &  53  Viet. 
c.  21),  s.  35,  means,  unless  the  context  otherwise  requires, 
"  any  carriage,  cart,  waggon,  truck,  barrow,  or  other  means 
of  carrying  coal  by  land,  in  whatever  manner  the  same  may 
be  drawn  or  propelled;  but  does  not  include  a  railway  truck 
or  waggon."  In  the  Fugitive  Offenders  Act,  1881  (44  &  45 
Vict.  c.  69),  s.  21,  it  has  a  wider  signification. 
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Vehicle,  in  the  Customs  and  Inland  Revenue  Act,  1888  (51  &  52  Vict, 
c.  8),  meaning  considered.  Moore  v.  Lewis,  (1906)  1  K.  B. 
27. 

Vermin,  in  the  Gun  Licence  Act,  1880  (33  &  34  Vict.  o.  57),  s.  7, 
held  not  to  include  rabbits.  Lord  Advocate  v.  Young  (1898), 
26  Rettie  (Justiciary  Sc),  778. 

Vessel,  in  the  Slave  Trade  Act,  1873  (36  &  37  Viet.  c.  88),  s.  2,  means 
"any  vessel  used  in  navigation." 

Vest  [in  the  Public  Health  Act,  1875  (38  &  39  Vict.  e.  55),  s.  149, 
in  the  expression  "  all  streets  .  .  .  shall  vest  in  .  .  .  the 
urban  authority,"  means  that  "  the  space  and  the  street  itself, 
so  far  as  it  is  ordinarily  used  in  the  way  in  which  streets  are 
used,  shall  vest  in  the  "  urban  authority.  Cover  dale  v. 
Charlton  (1879),  4  Q.  B.  D.  117,  Bramwell,  L.J.] 

The  word  "  vest "  gives  the  road  authority  more  than  an 
easement,  but  does  not  transfer  to  it  the  soil  of  the  street, 
nor  more  than  such  property  as  is  necessary  for  the  control, 
protection,*  and  maintenance  of  the  street  as  a  highway  for 
public  use.  Saird  v.  Mayor,  dc.  of  Tunbridge  Wells,  (1896) 
A.  C.  434.  Cf.  Battersea  Vestry  v.  County  of  London  and 
Brush  Provincial  Electric  Lighting  Co.,  (1899)  1  Oh.  474; 
Municipal  Council  of  Sydney  v.  Young,  (1898)  A.  C.  457; 
Lodge  Holes  Colliery  Co.  v.  Mayor,  dc.  of  Wedneshury, 
(1907)  1  K.  B.  68,  85;  A.  C.  323. 

Vestry,  in  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  if 
used  in  relation  to  a  parish,  means  the  inhabitants  of  the 
parish,  whether  in  vestry  assembled  or  not,  and  includes  any 
select  vestry  either  by  statute  or  at  common  law  (sect.  75). 

ViLL. — See  Cowes  V.  D.  C.  v.  Southampton,  dc.  Steam  Packet  Co., 
(1905)  2  K.  B.  287,  Kennedy,  J. 

[Void,  in  several  Acts  relating  to  the  Poor  Law,  has  been  held  to 
mean  "voidable";  but  as  used  in  54  Geo.  3,  c.  cxxiv.  s.  28, 
means  "  void  "  in  the  ordinary  sense  of  the  word.  Pearse 
V.  Morrice  (1834),  2  A.  &  E.  84];  and  see  ante,  pp.  241—246, 
476. 

Voidable,  in  the  Infants  Relief  Act,  1874  (37  &  38  Vict.  c.  62), 
s.  1,  means  valid  until  repudiated,  and  not  invalid  until  con- 
firmed. Duncan  v.  Dixon  (1890),  44  Oh.  D.  211,  at  p.  213, 
Kekewich,  J.;  vide  ante,  p.  246. 

Volume. — See  Part  of  a  volume. 

Voluntary  contribution,  in  the  Customs  and  Inland  Revenue  Act, 
1885  (48  &  49  Vict.  c.  51),  s.  11  (6),  does  not  mean  "a  thing 
which  you  cannot  be  compelled  by  law  to  do,"  but  a  thing 
which  you  gain  nothing  by  making — i.e.,  a  gift.  Re  New 
University  Club  (1887),  18  Q.  B.  D.  720. 
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VoLTJNTAHY  CONTRIBUTION,  in  the  Art  Unions  Act,  1843  (6  &  7  Vict, 
c.  36).  See  Savoy  Overseers  v.  Art  Union  of  London,  (1896) 
A.  C.  296;  Royal  College  of  Music  v.  Westminster  Vestry, 
(1898)  1  Q.  B.  809. 

„  in  the  Charitable  Trusts  Act,  1853  (16  &,  17  Vict.  c.  137), 
s.  62.  See  Re  Stockport,  Sc.  Schools,  (1898)  2  Oh.  687 
(C.  A.). 

Voyage,  in  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
s.  114.    Board  of  Trade  v.  Baxter,  (1907)  A.  C.  373. 


Wages,  in  the  Truck  Act,  1831  (1  &  2  Will.  4,  c.  37),  s.  25,  is 
defined  to  be  "  any  money  or  other  thing  had  or  contracted 
to  be  paid,  delivered,  or  given  as  a  recompense,  reward,  or 
remuneration  for  any  labour  done  or  to  be  done,  whether 
within  a  certain  time  or  to  a  certain  amount,  or  for  a  time 
or  an  amount  uncertain."     See  Archer  v.  James  (1861),  2 

B.  &  S.  74. 

„  in  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
8.  134.    See  Palace  Shipping  Co.  v.  Caine,  (1907)  A.  C.  386. 

„  in  the  Wages  Attachment  Abolition  Act,  1870  (33  &  34  Vict, 
c.  30),  is  used  in  its  popular  and  not  in  its  etymological  sense, 
and  does  not  include  the  salary  of  a  secretary  to  a  company. 
Gordon  v.  Jennings  (1882),  9  Q.  B.  D.  45. 

Wandering  abroad,  in  the  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83),  s.  3, 
means  wandering  abroad  as  a  habit  and  mode  of  life,  and  not 
for  a  certain  specific  purpose  intended  to  be  answered  and  not 
again  resorted  to.  So,  solicitation  of  alms  by  men  on  strike  is 
not  within  the  section.  Pointon  v.  Hill  (1884),  12  Q.  B.  D. 
306. 

[Warrant  for  the  delivery  op  goods,  in  7  &  8  Geo.  4,  c.  29,  s.  5, 
included  a  pawnbroker's  ticket.    Morrison's  case  (1869),  Bell, 

C.  C.  159.]    See  now  24  &  25  Vict.  c.  98,  s.  23. 

Warranty  (written),  in  the  Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  s.  25,  does  not  include  a  written  contract 
to  supply  eighty-six  gallons  of  good  and  pure  milk  daily  for 
six  months,  although  an  action  for  breach  of  warranty  would 
lie  on  the  contract.  Harris  v.  May  (1883),  12  Q.  B.  D.  97. 
The  warranty  within  the  section  to  protect  the  seller  must  be 
specific  in  respect  to  the  article  sold. 

Water  company,  in  the  PubHc  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  4,  52.  See  Wolverhampton  Corporation  v.  Bilston  Com- 
missioners, (1891)  1  Ch.  315;  affirmed,  W.  N.  (1891)  56 
(0.  A.). 

Watercourse. — See  Drain. 
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Way,  in  the  Employers'  Liability  Act,  1880  (43  &  44  Vict.  c.  42),  s.  1, 
sub-8.  1,  means  not  a  right  of  way,  but  some  material  thing 
which  may  be  used  within  or  in  connection  with  the  business 
of  the  employer.  McOiffen  v.  Palmer's  Shipbuilding  Co. 
(1882),  10  Q.  B.  D.  1,  5,  8. 

,,  (condition  of  a),  in  the  same  Act,  does  not  refer  to  obstacles 
on  the  way,  but  to  the  state  of  the  way  itself.  (Same  case.) 
See  Brannagan  v.  Robinson,  (1892)  1  Q.  B.  344. 

Weighing  instrument,  in  the  Weights  and  Measures  Act,  1889 
(52  &  53  Vict.  c.  21),  s.  35,  unless  the  context  otherwise  re- 
quires, includes  '"  scales  with  the  weights  belonging  thereto,- 
scale  beams,  balances,  spring  balances,  steel-yards,  weighing 
machines,  and  other  instruments  for  weighing."  This  is  not 
a  definition,  but  a  statutory  abbreviation. 

,,  MACHINE,  in  the  Weights  and  Measures  Act,  1878  (41  &  42 
Vict.  c.  49),  ss.  25,  26,  27,  48,  includes  any  "  weighing  instru- 
ment" as  defined  by  the  Weights  and  Measures  Act,  1889 
(62  &  53  Vict.  c.  21),  s.  35. 

Wholesale,  in  the  Licensing  Acts,  meant  a  sale  of  liquor  in  quanti- 
ties of  not  less  than  four  and  a  half  gallons.  B,.  v.  Jenkins 
(1891),  61  L.  J.  M.  C.  57.    See  now  10  Edw.  7,  c.  8,  Sched. 

I.   B. 

Width,  in  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  157, 
means  width  of  roadway,  not  distance  between  the  fronts 
of  houses  on  each  side  of  a  street.  Robinson  v.  Barton- 
Eccles  L.  B.  (1883),  8  App.  Gas.  798.  And  see  Caledonian 
Rail.  Co.  V.  Glasgow  Corporation,  (1907)  A.  0.  160;  and 
Nisbet  V.  Hamilton,  (1907)  A.  0.  158. 

Wilfully  cause  or  permit,  in  the  Copyright  (Musical  Composi- 
tions) Act,  1888  (51  &  52  Viet.  e.  17),  s.  3.  See  Sarpy  v. 
Holland,  (1908)   1  Ch.   442. 

Will.— See  Be  Barnett,  Dawes  v.  Ixer,  (1908)  1  Ch.  402;  and 
ante,  p.  203. 

Woods  (Commissioners  of,  or  of  Woods  and  Forests). — See  Int. 
Act,  1889,  s.  12  (12),  post,  Appendix  C. 

Working  class  (in  the  Standing  Orders  of  the  House  of  Commons, 
1906,  Private  Business,  33  a)  means  mechanics,  artisans, 
labourers,  and  others  working  for  wages,  hawkers,  coster- 
mongers,  persons  not  working  for  wages  but  working  at  some 
trade  or  handicraft  without  employing  others  except  members 
of  their  own  family,  and  persons  other  than  domestic  servants, 
whose  income  does  not  exceed  an  average  of  30s.  a  week,  and 
the  families  of  any  such  persons  who  may  be  residing  with 
them.  See  Housing  of  Working  Classes  Acts,  1890  (53  &  54 
Vict.  c.  70),  s.  58,  and  1903  (3  Edw.  7,  c.  39,  sched.  cl.  12  (e)  ). 

Workman,  in  the  Sunday  Observance  Act,  1671  (29  Chas.  2,  c.  7), 
s.  1.  See  R.  v.  Silvester  (1864),  33  L.  J.  M.  C.  79;  Palmer 
v.  Swow,  (1900)  1  Q.  B.  725. 
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Workman,  in  the  Employers  and  Workmen  Act,  1875  (38  &  39  Vict, 
c.  90),  and  the  Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58).  See  Simpson  v.  Ebbw  Vale  Steel,  dc.  Co.,  (1905)  1 
'  K.  B.  453;  Squire  V.  Midland  Lace  Co.,  (1905)  2  K.  B.  448; 
Bagnallv.  Levinstein,  (1907)  1  K.  B.  531;  Dothie  v.  Robert 
Macandrew  d  Co.,  (1908)  1  K.  B.  803;  Doggett  v.  Waterloo 
Taxi  Cab  Co.,  (1910)  2  K.  B.  336;  Simmonds  v.  Heath 
Laundry  Co.,  (1910)  1  K.  B.  543;  Walker  v.  Crystal  Palace 
Football  Co.,  Ltd.,  (1910)  1  K.  B.  87. 

Workplace,  in  the  Public  Health  (London)  Act,  1891  (54  &  55 
Vict.  c.  76),  8.  38.  See  Bennett  v.  Harding,  ri900)  2  Q.  B. 
397. 

Workshop,  in  the  Factory  Acts.  See  Fullers,  Ltd.  v.  Squires,  (1901) 
2  K.  B.  209. 

Works  (Commissioners  of). — See  Int.  Act,  1889,  ^.  12  (13),  post. 
Appendix  C. 

Wreck.— In  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
8.  510,  includes  "jetsam,  flotsam,  lagan,  and  derelict,  found 
in  or  on  the  shores  of  the  sea  or  of  any  tidal  water." 

Writ,  in  the  Sheriffs  Act,  1887  (50  &  51  Vict.  c.  55),  s.  38,  "includes 
any  process  "  unless  the  context  otherwise  requires. 

WiLiTmG.—Vide  ante,  p.   164. 


[Year.— By  the  Style  Act  (24  Geo.  2,  c.  23),  s.  1,  it  is  enacted  "that 
the  first  day  of  January  .  .  .  shall  be  reckoned,  taken, 
deemed,  and  accounted  to  be  the  first  day  of  the  year  ..  . 
and  that  each  new  year  shall  commence  and  begin  to  be 
reckoned  from  the  first  day  of  every  .  .  .  month  ,of 
January  .  "  By  sect.  2  it  is  enacted  what  years  are  to 
be  leap  years.  By  40  Hen.  3  (21  Hen.  3,  Ruffh.)  it  was 
enacted  that  "in  leap  year  the  intercalary  day  with  the  day 
preceding  it  shall  be  accounted  as  one  day,"  but  this  enact- 
ment has  been  repealed  by  42  &  43  Vict.  c.  59.  R.  y.  Wor- 
minghall  (1817),  6  M.  ^  S.  351.] 

„  in  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  26, 
held  to  mean  the  calendar  year,  1st  January  to  31st  December, 
and  not  the  calendar  year  computed  from  the  date  of  regis- 
tration of  a  company.  Gibson  v.  Barton  (1875),  L.  R.  10 
Q.  B.  329,  336,  Blackburn,  J,     See  now  8  Edw.  7,  c.  69,  s.  26. 

„  in  the  Territorial  Forces  Act,  1907  (7  Edw.  7,  c.  9),  s".  14, 
seems  to  mean  the  calendar  year  computed  from  the  date 
of  original  enlistment.    Sed  quaere. 
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Yeah,  in  statutes  relating  to  the  punishment  of  crime  passed 
since  1860  seems  to  mean  twelve  calendar  months  computed 
from  the  date  of  the  commission  of  an  oflence  or  the  com- 
mencement of  the  sentence  passed  on  conviction  of  an  offence . 
Vide  ante,  p.  163. 

„      (pinancial). — Vide  ante,  p.  163. 

YoDNC  PERSON,  in  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49,  s.  49,  as  amended  by  the  Children  Act,  1908  (8  Edvi^.  7, 
c.  67),  s.  128,  means  a  person  who,  in  the  opinion  of  the  Court, 
is  apparently  of  the  age  of  14  years,  and  under  the  age  of 
16  years.  Under  the  Factory  and  Workshop  Act,  1901  (1 
Edw.  7,  c.  22),  it  means  a  person  who  has  ceased,  to  be  a  child 
(i.e.,  is  14,  or  being  13  has  a  certificate  of  proficiency)  and 
is  under  18  (s.  156). 
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POPULAR  OR  SHORT  TITLKS  OF  STATUTRS. 

This  Appendix  contains  popular  titles  of  Acts  and  statutory  short 
titles  given  to  single  Acts  or  to  set3  of  Acts  by  some  other  Act.  It 
does  not  contain  all  the  short  titles  given  to  Acts  by  one  of  their 
own  sections. 

Where  the  Act  referred  to  is  prior  to  1837,  and  is  still  in  force, 
a  reference  is  added  to  the  Revised  Statutes  (second  edition),  in 
which  are  noted  the  main  differences  in  the  numbering  of  the 
chapters  from  that  used  in  EufEhead's  edition. 

Statutes  passed  since  1861  usually  have  statutory  short  titles 
given  them  by  one  of  the  earlier  or  later  sections.  When  such 
title  exists,  it  is  usually  indicated  in  the  first  column  of  the  Official 
Chronological  Table  of  Statutes  prefixed  to  the  Official  Index  to  the 
statutes  now  annually  published,  or  in  the  body  of  that  Index. 

By  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  35  (1), 
post,  Appx.  C,  it  is  provided  that  in  any  Act,  instrument,  or  docu- 
ment an  Act  may,  without  prejudice  to  any  other  mode  of  citation, 
be  cited  (a)  by  reference  to  the  (statutory)  short  title,  if  any,  of  the 
Act,  either  with  or  without  a  reference  to  the  chapter;  or  (&)  by 
reference  to  the  regnal  year  in  which  the  Act  Was  passed;  and 
(c),  where  there  are  more  sessions  than  one  in  the  same  regnal 
year,  by  reference  to  the  statute  or  the  session,  as  the  case  may 
require,  and  where  there  are  more  chapters  than  one,  by  reference 
to  the  chapter;  and  any  enactment  may  be  cited  by  reference  to  the 
section  or  sub-section  of  the  Act  in  which  the  enactment  is  contained. 

The  Short  Titles  Act,  1896  (59  &  60  Vict.  c.  14),  gives  statutory 
short  titles  to  many  of  the  Acts  included  in  this  Appendix,  by  which 
they  may  be  cited,  without  prejudice  to  any  other  mode  of  citation, 
and  in  some  eases  adopts  the  popular  titles  herein  given.  The  Act 
also  gives  (sect.  2  (1))  a  number  of  collective  titles  for  convenient 
reference  in  new  statutes  to  a  series  of  Acts  which  are    in    pari 

Acts  in  the  Appendix  marked  with  a  *  are  repealed. 
Short  titles  marked  t  are  given  by  the  Short  Titles  Act,  1896. 
Collective  titles  marked  If  are  given  by,  or  under,  sect.  2  of  the  Short  Titles  Act, 
1896. 
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materia;  and  by  sect.  2  (2),  it  is  provided  that  any  Act  passed  after 
this  Act  may,  as  to  the  whole  or  any  part  thereof,  be  cited  with  any 
of  the  grodps  of  Acts  mentioned  in  the  Second  Schedule  to  this  Act, 
or  with  any  group  of  Acts  to  which  a  collective  title  has  been  given 
by  any  Act  passed  before  this  Act,  that  group  shall  be  construed 
as  including  that  Act  or  part,  and  if  the  collective  title  of  the  Act 
states  the  first  and  last  year  of  the  group,  the  year  in  which  that  Act 
is  passed  shall  be  substituted  for  the  last  year  of  the  group,  and  so 
on  as  often  as  a  subsequent  Act  or  part  of  an  Act  is  added  to  the 
group. 

Aberdeen's  (Lord)  Act  (5  Geo.  4,  c.  87).     Entail, 
t  Accessories  and  Abettors  Act,  1861  (24  &  25  Vict.  c.  94). 
t  Accumulations  Act,  1800  (39  &  40  Geo.  3,  c.  98). 
§  „  „     1892  (65  &  66  Vict.  c.  58). 

Acts  of  Oblivion  (12  Chas.  2,  c.  11;  13  Chas.  2,  st.  1,  c.  15). 
t  Acts  of  Parliament  (Commencement  Act),  1793  (33  Geo.  3,  c.  13). 
t       „  „  '(Expiration  Act),  1808  (48  Geo.  3,  c.  106). 

t       „  „  (Mistaken  Eeferences  Act),  1830  (11  Geo.  4  & 

1  WiU.  4,  c.  71). 
t       „  „  (Mistaken  Eeferences  Act),  1837  (7  Will.  4  & 

1  Vict.  c.  60). 
t  Act  of  Settlement  (12  &  13  Will.  3,  c.  2). 
„     Submission  (23  Hen.  8,  c.  14). 
,,     Supremacy  (1  Eliz.  c.  1). 
Acts  of  Uniformity  (1  Eliz.  c.  2;   f  14  Chas.  2,  c.  4,  13  &  14  Chas.  2 
in  Ruffhead;  35  &  36  Vict.  c.  35). 
„      Union  (6  Anne,  cc.  11,  40  (with  Scotland);  39  &  40  Geo.  3, 
0.  67  (with  Ireland)). 
*  Additions,  Statute  of  (1  Hen.  5,  c.  5).    See  2  Reeves,  Hist.  Eng. 

Law,  520;  and  46  &  47  Viet.  c.  59,  s.  7. 
t  Administration  of  Estates  Act,  1798  (38  Geo.  3,  c.  87). 
t  „  „  1833  (3  &  4  WiU.  4,  c.  104). 

t  „  „  1869  (32  &  33  Vict.  c.  46). 

t  Admiralty  Act,  1690  (2  Will.  &  Mar.  sess.  2,  c.  2). 
t  „  „     1827  (7  &  8  Geo.  4,  c.  65). 

t  „  „     1832  (2  &  3  Will.  4,  c.  40). 

Court  Acts,  1840  (3  &  4  Vict.  e.  65)t,  and  1861  (24  &  25 

Vict.  c.  10)§. 
Jurisdiction  (India)  Act,  1860  (23  &  24  Vict.  c.  88). 
Lands  and  Works  Act,  1864  (27  &  28  Vict.  c.  57). 
t  „  Offences  Act,  1826  (7  Geo.  4,~  c.  38). 

t  „  „  „     1844  (7  &  8  Vict.  c.  2). 

t  „  Offences  (Colonial)  Act,  1849  ri2  &  13  Vict.  c.  96). 

t  „  „  „  „     I860  (23  &  24  Vict.  c.  122). 

Powers,  &c.  Act,  1866  (28  &  29  Vict.  c.  124). 
(Signal  Stations)  Act,  1816  (66  Geo.  3,  c.  128). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

f  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

{  Title  given  by  the  Act, 
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§  Admiralty  Suits  Act,  1868  (31  &  32  Vict.  c.  78). 

t  „  and  War  Office  Eegulation  Act,  1878  (41  &  42  Vict. 

c.  63). 
"Adoptive  Acts."— See  56  &  67  Viot.  c.  73,  s.  7  (1);  and  62  &  63 

Vict.  c.  14,  8.  4. 
Adulteration  Acts. — The  Sale  of  Food  and    Drugs    Acts,   1875, 

1879,  and  1899;    the  Margarine    Act,    1887;    and    the 

Butter  and  Margarine  Act,  1907. 
t  Adulteration  of  Coffee  Act,  1718  (5  Geo.  1,  c.  11). 
t  „  of  Hops  Act,  1733  (7  Geo.  2,  c.  19). 

of  Seeds  Acts,  1869  and  1878.  See  41  &  42  Vict.  e.  17. 
t  „  of  Tea  Act,  1730  (4  Geo.  2,  c.  14). 

t  „  „  1776  (17  Geo.  3,  c.  29). 

t  „  of  Tea  and  Coffee  Act,  1724  (11  Geo.  1,  e.  30). 

§  Advertising  Stations  Eating  Act,  18«9  (52  &  53  Vict.  c.  27). 
t  Advowsons  Act,  1708  (7  Anne,  c.  18). 
§  Agricultural  Gangs  Act,  1867  (30  &  31  Vict.  c.  130). 
t  Alehouse  Act,  1828  (9  Geo.  4,  c.  61). 

Alien  Acts  (*32  Geo.  3,  c.  4;  *45  Geo.  3,c.  155;  *55  Geo.  3,  c.  64) 

(see  6  Law  Quarterly  Review,  p.  37),  and  *11  &  12  Vict. 

c.  20,  expired,  but  revived  for  a  time  by  45  &  46  Vict. 

c.  25,  s.  15. 
§  Aliens  Act,  1905  (5  Edw.  7,  o.  13). 
*  Aliens  (Registration  of)  Act,  1836  (6  &  7  Will.  4,  c.  11).    See  6  Law 

Quarterly  Review,  39. 
§  Alkali,  &c.  Works  Regulation  Act,  1906  (6  Edw.  7,  c.  14). 
t  Allotments  Act,  1832  (2  &  3  Will.  4,  c.  42). 
§  ,,  and  Cottage  G«,rdens  Compensation' for  Crops  Act,  1887 

(50  &  51  Vict.  c.  26). 
§  „  (Scotland)  Act,  1892  (55  &  56  Vict.  c.  54). 

f  American  Colonies  Act,  1766  (6  Geo.  3,  c.  12). 
t  Anatomy  Act,  1832  (2  &  3  Will.  4,  c.  76). 
§         „  „      1871  (34&35  Vict.  c.  16). 

§  Anchors  and  Chain  Cables  Act,  1899  (62  &  63  Vict.  c.  23). 

Ancient  Monuments  Protection  Acts,  1882  to  1910  (45  &  46  Vict. 

c.  73;  55  &  56  Vict.  c.  46,  see  s.  1;  63  &  64  Vict.  c.  34, 

see  s.  8;  and  10  Edw.  7,  e.  3,  see  s.  2). 
Anderson's  Act,  37  &  38  Vict.  c.  15  (Betting). 
t  Apothecaries  Act,  1815  (56  Geo.  3,  c.  194). 
§  „  „     Amendment  Act,  1874  (37  &  38  Vict.  c.  34). 

t  Apportionment  Act,  1834  (4  &  5  Will.  4,  c.  22). 
§  „  „     1870  (33  &  34  Vict.  c.  35). 

f  Appraisers'  Licences  Act,  1802  (46  Geo.  3,  c.  43). 
t  Apprentices  Act,  1814  (54  Geo.  3,  c.  96). 
t  „  „     1833  (3  &  4  Will.  4,  c.  63). 

t  „  (Settlement)  Act,  1757  (31  Geo.  2,  c.  11). 

§  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49). 
§  „         (Scotland)  Act,  1894  (57  &  58  Vict.  e.  13). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Archdeaconries  and  Eural  Deaneries  Act,  1874  (37  &  38  Vict.  c.  63). 

Army  Act  (44  &  45  Vict.  c.  58),  by  53  Viet.  c.  4,  s.  4. 
t       „      (Artillery,  &c.)  Pensions  Act,  1833  (3  &  4.  WiU.  4,  c.  29). 
t       „     Pensions  Act, 4830  (11  Geo.  4  &  1  Will.  4,  c.  41). 
t       „     Prize  Money  Act,  1832  (2  &  3  WiU.  4,  c.  53). 
„     Schools  Act  (54  &  55  Viet.  c.  16). 
Arsenic  Act,  1851  (14  &  15  Vict.  c.  13). 
Art  Unions  Act,  1846  (9  &  10  Vict.  c.  48). 

ArticuK  cleri  (1315,  9  Edw.  2,  stat.  1),  1  Rev.  Statt.  (2nd  ed.),65. 
Super  chartas  (1300,  28  Edw.  1),  1  Rev.  Statt.  (2nd  ed.), 
57. 
Ashbourne's  (Lord)  Acts  (44  &  45  Vict.  c.  49,  and  48  &  49  Vict. 
c.  73). 
t  Assessionable  Manors  Award  Act,  1848  (11  &  12  Vict.  c.  83). 
t  Assessment  of  Taxes  Act,  1808  (48  Geo.  3,  c.  141). 
t  Assize  Commission  Act,  1822  (3  Geo.  4,  c.  10). 
*      „       Statute  of  (21  Edw.  1). 
Assizes  Act,  1833  (3  &  4  WiU.  4,  e.  71). 
„     1839  (2  &  3  Vict.  c.  72). 
(Ireland)  Act,  1825  (6  Geo.  4,  c.  51). 

„      1835  (5  &  6  WiU.  4,  c.  26). 
„      1850  (13  &  14  Vict.  c.  85). 
Attachment  of  Goods  (Ireland)  Act,  1850  (13  &  14  Vict.  c.  73). 
Attendance  of  Witnesses  Act,  1854  (17  &  18  Vict.  c.  34). 
Auctioneers  Act,  1845  (8  &  9  Vict.  c.  15). 
Augmentation  of  Benefices  Act,  1831  (1  &  2  Will.  4,  c.  45). 

„     1854  (17,  &  18  Vict.  c.  84). 
t  AustraUan  Colonies  Act,  1861  (24  &  25  Vict.  c.  44). 
§  „  „      Duties  Act,  1873  (36  &  37  Vict.  c.  22). 

I  „  „        „  „      1897  (58  &  59  Vict.  c.  3). 

t  „        Constitutions  Act,  1842  (5  &  6  Viet.  c.  76). 

t  „  „  „       1844  (7  &  8  Vict.  c.  74). 

t  „  „  „       1850  (13  &  14  Vict.  c.  59). 

t  „  „  .„       1862  (25  &  26  Vict.  c.  11). 

t  „         Courts  Act,  1828  (9  Geo.  4,  e.  83). 

§  „        States  Constitutions  Act,  1907  (7  Edw.  7,  c.  7). 

t  „        Waste  Lands  Act,  1855  (18  &  19  Vict.  c.  56). 

§  Bail  Act,  1898  (61  &  62  Vict.  c.  7). 
t     „     Bonds  Act,  1808  (48  Geo.  3,  c.  58). 

Baines'  Act  (12  &  13  Vict.  e.  45). 
§  BaUot  Act,  1872  (35  &  36  Vict.  c.  33,  temp.). 
f  Bank  of  England  Acts,  1694  to  1892. 
4       „         Ireland  Acts,  1808  to  1852. 
t        „     Charter  Act,  1844  (7  &  8  Viet.  c.  32). 
f       „     Notes  Acts,  1826  to  1852. 
t        „         „     (Forgery)  Act,  1801  (41  Geo.  3,  c.  57). 
t       „         „           „  „     1805  (45  Geo.  3,  c.  89). 

t       (Scotland)  Act,  1820  (1  Geo.  4,  c.  92). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Aot,  1896. 

f  Collective  title  given  by  or  under  the  Short  Titles  Aot,  1896, 

§  Title  given  by  the  Aot. 
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f  Bank  Notes  (Ireland)  Acts,  1826  to  1864. 
„         „     (Scotland)  Acts,  1765  to  1854. 
Banking  Companies  (Shares)  Act,  1867  (30  &  31  Vict.  c.  29). 

„         Copartnerships  Act,  1864  (27  &  28  Vict.  c.  32). 
Bankers  (Scotland)  Act,  1826  (7  Geo.  4,  c.  67). 

1854  (17  &  18  Vict.  c.  73). 
(Ireland)  Act,  1825  (6  Geo.  4,  c.  42). 

1845  (8  &  9  Vict.  c.  37). 
Banks  (Ireland)  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  32). 
•![  Bankruptcy  Acts,  1883  to  1890  (46  &  47  Vict.  c.  52;  53  &  54  Vict. 

c.  71). 
§  „  (Ireland)  Act  Amendment  Act,  1872  (35  &  36  Vict. 

c.  58). 
t  „  (Scotland)  Acts,  1856  to  1881. 

§  „  „         Act,  1856  (19  &  20  Vict.  c.  79). 

t  „  „  1875  (38  &  39  Vict.  c.  26). 

§  „         and  Real  Securities  (Scotland)  Act,  1857  (20  &  21 

Vict.  e.  19). 

*  Bankrupts,  Statute  of  (34  &  35  Hen.  8,  c.  4). 

t  Baptismal  Fees  Abolition  Act,  1872  (35  &  36  Vict-,  c.  36). 

*  Barnard's  (Sir  John)  Act  (7  Geo.  2,  c.  8). 
Bass'  Act  (27  &  28  Viet.  c.  55,  street  music). 

t  Bastards  (Scotland)  Act,  1836  (6  &  7  Will.  4,  c.  22). 

t  Bastardy  Act,  1845  (8  &  9  Vict.  c.  10). 

t  „        (Ireland)  Act,  1863  (26  &  27  Vict.  ^.  21). 

§  „        Laws  Amendment  Act,  1872  (35  &  36  Vict.  o.  65). 

§  „  „  „  1873  (36  &  37  Vict.  c.  9). 

f  Baths  and  Wash-houses  Acts,  1846  to  1899.     See  59  &  60  Vict. 

c.  14,  and  62  &  63  Vict.  c.  29. 
t*Beerhouse  Act,  1830  (11  Geo.  4  &  1  WiU,  4,  o.  64). 
t*         „  „     1834  (4  &  5  Will.  4,  c.  85). 

t*         „  „     1840  (3  &  4  Vict.  c.  61). 

Beerhouses  (Ireland)  Acts,  1864  to  1867.    See  40  &  41  Vict.  c.  4. 
t*Beer  Licences  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  51). 
t  Berwick-on-Tweed  Act,  1836  (6  &  7  Will.  4,  c.  103). 
*tBerwickshire  Courts  Act,  1863  (16  &  17  Vict.  c.  27). 

*  Bethell's  Act  (20  &  21  Vict.  c.  54). 

t  Betting  Act,  1853  (16  &  17  Vict.  c.  119). 

*  Bigamy,  Statute  of  (4  Edw.  1,  stat.  3). 

t  BiU  Chamber  Procedure  Act,  1867  (20  &  21  Vict.  c.  18). 

t  Bill  of  Rights  (1  Will.  &  Mar.  sess.  2,  c.  2). 

§  Bills  of  Exchange  Act,  1883  (45  &  46  Vict.  c.  61). 

(Ireland)  Act,  1828  (9  Geo.  4,  c.  24). 

„      1864  (27  &  28  Vict.  c.  7). 
(Scotland)  Act,  1772  (12  Geo.  3,  c.  72). 
Lading  Act,  1866  (18  &  19  Vict.  c.  111). 


Sale  Act,  1864  (17  &  18  Vict.  c.  36)  |-Rv9q  *  qn  ViVf  n  qr 
„         1866  (29  &  30  Vict.  c.  96)  I  ^^^^  *  ^"  ^^*'*-  "•  ^^- 


t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  Collective  title  piven  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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Bills  of  Sale  Acts,  1878  and  1882.    See  45  &  46  Vict.  c.  43,  s.  1. 
§         „       „        Act,  1890  (53  &  54  Vict.  c.  53). 
§  „       „  „     1891  (54  &  55  Vict.  c.  35). 

„      Sale  (Ireland)  Acts,  1879  and  1883.    See  46  &  47  Vict.  c.  7. 
t  Birkenhead  EnfraneMsement  Act,  1861  (24  &  25  Vict.  c.  112). 
%  Births  and  Deaths  Registration  Acts,  1836  to  1901. 
t        „  „  „  (Ireland)  Acts,  1863  to  1880. 

%  Births,  Deaths,  and  Marriages  (Scotland)  Acts,  1854  to  1860. 
§  Bishoprieks  Act,  1878  (41  &  42  Viet.  c.  68). 
t  Bishops  in  Foreign  Countries  Act,  1841  (5  Vict.  c.  6). 
t  Bishops'  Trusts  Substitution  Act,  1868  (21  &  22  Vict.  c.  71). 
*  Black  Act  (9  Geo.  1,  c.  22).    See  1  Leeky,  Hist.  Eng.  488. 

,,     Acts.     The  editions  of  the  Scots  Acts  published  between 

1666  and  1597.    See  1  Statt.  Eealm,  p.  xliv. 
Blandford's  (Lord)  Acts  (19  &  20  Vict.  c.   104;   21  &  22  Vict. 

c.  24).    See  Hughes  v.  Lloyd  (1889),  22  Q.  B.  D.  157. 
§  Board  of  Trade  Act,  1909  (9  Edw.  7,  c.  23). 
t       „  „       (Parliamentary    Secretary)  Act,  1867  (30    &    31 

Vict.  e.  72). 
t       „  „       (President)  Act,  1826  (7  Geo.  4,  c.  32). 

Boiler  Explosions  Acts,  1882  and  1890.    See  53  &  54  Vict.  c.  35. 
t  Bombay  Civil  Fund  Act,  1882  (45  &  46  Vict.  c.  45). 
t  Bonded  Warehouses  Act,  1848  (11  &  12  Vict.  c.  122). 
t  Borough  Clerks  of  the  Peace  (Ireland)  Act,  1868  r31  &  32  Vict. 

c.  98). 
t        „        Coroners  (Ireland)  Act,  1860  (23  &  24  Vict.  c.  74). 
t         „        Funds  Act,  1872  (35  &  36  Vict.  c.  91). 
t*       „        Quarter  Sessions  Act,  1877  (40  &  41  Vict.  c.  17). 
t  Boundaries  of  Burghs  Extension  (Scotland)  Act,  1857  (20  &  21 

Vict.  c.  70). 
t*Boundaries  of  Burghs  Extension  (Scotland)  Act,  1861  (24  &  25 

Vict.  c.  36). 
t  Boundary  Survey  (Ireland)  Act,  1864  (17  &  18  Vict.  c.  17). 
t  „  „  „  „     1857  (20  &  21  Vict.  c.  45). 

t  „  „  „  „     1859  (22  &  23  Viet.  c.  8). 

Bourne's  (Sturges)  Acts  (58  Geo.  3,  c.  69;  59  Geo.  3,  c.  12). 
Bovill's  (Sir  W.)  Acts,  23  &  24  Vict.  c.  34  (Petition  of  Right); 

*25  &  26  Vict.  c.  86  (Lunacy);  and  *28  &  29  Vict.  c.  86 

(Partnership) . 
t  Bread  Act,  1836  (6  &  7  Will.  4,  c.  37). 
t       „       (Ireland)  Act,  1838  (1  &  2  Vict.  c.  28). 
t  Brewers'  Licensing  Act,  1850  (13  &  14  Vict.  e.  67). 
i  Bridges  Acts,  1740  to  1816. 
i        „       (Ireland)  Acts,  1813  to  1875. 
t         „        (Scotland)  Act,  1813  (53  Geo.  3,  c.  11). 
t  British  Law  Ascertainment  Act,  1859  (22  &  23  Vict.  c.  63). 
t       „       Nationality  Act,  1730  (4  Geo.  2,  c.  21). 

*  Repealed. 

t  Title  given  Ij  the  Short  Titles  Act,  1896. 

f  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

5  Title  given  by  Qie  Act. 
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t  British  Nationality  Act,  1772  (13  Geo.  3,  c.  21). 
t        „        North  America  Act,  1821  (1  &  2  Geo.  4,  c.  66). 
t        „  „  „  „     1840  (3  &  4  Vict.  c.  35). 

§        „  „  „  „     1867  (30  &  31  Vict.  c.  3). 

Acts,  1867  to  1886.     See  49  &  60  Vict.  c.  35. 
t       „  „  „        (Quebec)  Act,  1774  (14  Geo.  3,  c.  83). 

t       „  „  „         (Seigniorial  Eights)  Act,  1825  (6  Geo.  4, 

c.  69). 
t        „  „  „         (Trade  and  Lands)  Act,  1822  (3  Geo.  4, 

c.  119). 
t       „        Subjects  Acts,  1708  to  1772. 

Brougham's  (Lord)  Acts,  (1)  13  &  14  Vict.  c.  21  (interpretation, 
rep.);  (2)  8  &  9  Viet.  c.  113;  14  &  15  Viet.  c.  99;   16  &  17 
Vict.  c.  83  (evidence);   (3)  19  &  20  Vict.  c.  96  (Scotch 
marriages) . 
Bryce's  Act  (49  &  60  Vict.  c.  27)' 
Bubble  Act  (6  Geo.  1,  c.  18). 
f  Building  Societies  Acts,  1874  to  1894. 
t  Burgh  Customs  (Scotland)  Act,  1870  (33  &  34  Viet.  c.  42). 
t       „       Trading  Act,  1846  (9  &  10  Vict.  c.  17). 
t        „       Voters'  Registration  (Scotland)  Act,  1856  (19  &  20  Vict. 

c.  68). 
t*      ,.       Wards  (Scotland)  Act,  1876  (39  &  40  Vict.  c.  25). 
t  Burghs  of  Barony  (Scotland)  Act,  1796  (36  Geo.  3,  c.  122). 
«!f  Burial  Acts,  1852  to  1885. 

t  Burial  of  Drowned  Persons  Act,  1808  (48  Geo.  3,  c.  75). 
t       „  „  „  „     1886  (49  &  60  Vict.  c.  20). 

«i"      „       (Ireland)  Acts,  1824  to  1868. 
t       „       Ground  Act,  1816  (56  Geo.  3,  c.  141). 
«[f      „       Grounds  (Scotland)  Acts,  1853  to  1886. 

Burke's  Act  (22  Geo.  3,  c.  75). 
t  Butter  Trade  (Ireland)  Act,  1812  (52  Geo.  3,  e.  134). 
t       „  „  „  „     1827  (7  &  8  Geo.  4,  c.  61). 

t        „  „  .,  „     1829  (10  Geo.  4,  c.  41). 


*  Cairns'  (Lord)  Act  (21  &  22  Vict.  c.  27). 

t  Calendar  Act,  1751  (25  Geo.  2,  c.  30). 

t  „        New  Style  Act,  1750  (24  Geo.  2,  c.  23). 

t  Cambridge  University  Act,  1856  (19  &  20  Vict.  c.  88). 

f  „  „  „     1868  (21  &  22  Viet.  e.  11). 

Cameron's  (Dr.)  Act  (39  &  40  Vict.  c.  26). 

Campbell's  (Lord)  Acts,  (1)  6  &  7  Vict.  e.  96;  and  8  &  9  Vict.  c.  75 
(libel);  (2)  9  &  10  Vict.  e.  93  {actio  personalis);  (3)  20 & 
21  Vict.  c.  83  (obscene  publications). 

Canal  Boats  Acts,  1877  and  1884.    See  47  &  48  Vict.  e.  75. 


*  Eepealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

H  Oolleetive  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Canal  (Carriers)  Act,  1845  (8  &  9  Vict.  c.  42). 

t       „  „  ,i     1847  (10  &  11  Vict.  e.  04). 

t       „      ToUs  Act,  1845  (8  &  9  Vict.  c.  28). 

t  Canals  (Ireland)  Act,  1816  (56  Geo.  3,  c.  55). 

t       „       Offences  Act,  1840  (3  &  4  Vict.  e.  50). 

t  Capital  Punishment  (Ireland)  Act,  1842  (5  &  6  Vict.  e.  28). 

CardweU's  Acts  (17  &  18  Vict.  c.  31,  railway  and  canal  traffic); 
34  &  35  Vict.  c.  86,  army). 

Carlisle,  Statute  of  (15  Edw.  2). 
t  Carriers  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  68). 

CatalUs  felonum,  Statutum  de  (temp,  incert.);  1  Rev.  Statt.  (2nd 
ed.),  84. 
t  Cathedral  Statutes  Act,  1707  (6  Anne,  c.  75). 
t  Cathedrals  Act,  1864  (27  &  28  Vict.  e.  70). 
t  „  „    Amendment  Act,  1873  (36  &  37  Vict.  c.  39). 

Catholic  Emancipation  Act  (10  Geo.  4,  c.  7). 
t  Cattle  Theft  (Scotland)  Act,  1747  (21  Geo.  2,  c.  34). 
t  Cayman  Islands  Act,  1863  (26  &  27  Viet.  c.  31). 
t  Central  Criminal  Court  Act,  1834  (4  &  5  Will.  4,  c.  36). 
t         „  „  „        „     1837  (7  WiU.  4  &  1  Vict.  c.  77). 

t         „  „  „         „     1846  (9  &  10  Vict.  0.  24). 

t         „  „  „         „     1856  (19  &  20  Vict.  c.  16). 

§        „  „  .  „     Prisons  Act,  1881  (44  &  45  Vict.  c.  64). 

t         „  „         Lunatic  Asylum  (Ireland)  Act,  1845  (8  &  9  Vict. 

e.  107). 
t  Cessio  (Scotland)  Act,  1836  (6  &  7  Will.  4,  c.  56). 
t  Cestui  que  vie  Act,  1707  (6  Anne,  c.  72). 

t  Chairman  of  Quarter  Sessions  (Ireland)  Act,  1858  (21  &  22  Vict, 
c.  88). 

Champerty,  Statute  of  (33  Edw.  1,  stat.  1). 
t  Chancellor  of  the  Exchequer  (Ireland)  Act,  1823  (4  Geo.  4,  o.  7). 
t  Chancery  (Ireland)  Act,  1834  (4  &  5  WiU.  4,  c.  78). 
t  „  „  „     1835  (6  &  6  Will.  4,  c.  16). 

of  Lancaster  Acts,  1850  to  1890  (13  &  14  Vict.  e.  43;  17 
&  18  Vict.  c.  82;  53  &  54  Vict.  c.  23). 
t  „        Receivers  (Ireland)  Act,  1856  (19  &  20  Vict.  c.  77). 

t  „         Taxing  Master  (Ireland)  Act,  1845  (8  &  9  Vict.  c.  115). 

Charitable  Donations  and  Bequests  (Ireland)  Act,  1844  ^7  &  8 
Vict.  c.  97). 
„         Donations  and  Bequests  (Ireland)  Act,  1867  (30  &  31 
Vict.  c.  54). 
t  ,,         Donations  Registration  Act,  1812  (52  Geo.  3,  o.  102). 

t  „         Funds  Investment  Act,  1870  (33  &  34  Viet.  c.  34). 

t  „         Loan  Societies  (Ireland)  Act,  1843  (6  &  7  Vict.  c.  91). 

§  „  „  „  „  „     1900  (63  &  64  Vict.  c.  25). 

t  „         Pawn  Office  (Ireland)  Act,  1842  (5  &  6  Vict.  c.  75). 


t  Title  given  by  the  Short  Titles  Act,  1896. 

II  Collective  title  given  by  or  tinder  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Charitable  Trusts  Acts,  1853  to  1894.    See  57  &  58  Vict.  c.  35. 

Uses  (Statute  of)  (43  Eliz.  c.  4). 
t  „  „    Act,  1735  (9  Geo.  2,  c.  36). 

t*Charities  (Ireland)  Act,  1832  (2  &  3  Will.  4,  c.  85). 
t         „         Procedure  Act,  1812  (52  Geo.  3,  c.  101). 
t  „         (JService  of  Notice)  Act,  1851  (14  &  15  Vict.  c.  56). 

§  Charity  Inquiries  (Expenses)  Act,  1892  (55  &  56  Vict.  c.  15). 
t         „       Lands  Act,  1863  (26  &  27  Vict,  c  106). 

Gharta  de  forestd,  25  Edw.  1;  16  Eev.  Statt.  (2nd  ed.),  497. 
t  Chartered  Companies  Act,  1837  (7  Will.  4  &  1  Vict.  c.  73). 
t  „  „  „     1884  (47  &  48  Vict.  c.  56). 

§  Cheap  Trains  Act,  1883  (46  &  47  Vict.  c.  34). 
t       „  „       and  Canal  Carriers  Act,  1858  (21  &  22  Vict.  c.  75). 

t  Chelsea  and  Kilmainham  Hospitals  Act,  1826  (7  Geo.  4,  e.  16). 
t         „      Pensions  Abolition  of  Poundage  Act,  1847  (10  &  11  Vict. 

c.  4). 
t  Chester  Courts  Act,  1867  (30  &  31  Vict.  c.  36). 
t  Chief-Justice's  Pension  Act,  1825  (6  Geo.  4,  c.  82). 
t  „  Salary  Act,  1851  (14  &  15  Vict.  c.  41). 

t  Chief  Eents  Redemption  (Ireland)  Act,  1864  (27  &  28  Vict.  c.  38). 
t       „      Superintendent  in  China  Act,  1859  (22  &  23  Vict.  c.  9). 
§  Children  Act,  1908  (8  Edw.  7,  c.  67). 

Chimney  Sweepers  and  Chimney  Regulation  Acts,  1840  and  1864 
(8  &  4  Vict.  c.  85  and  27  &  28  Viet.  c.  37);  collective  title 
given  by  27  &  28  Vict.  c.  37,  s.  1. 
t  China  Trade  Act,  1833  (3  &  4  WiU.  4,  c.  93). 
«[f  Church  Building  Acts,  1818  to  1884. 
f  „  „         (Banns  and  Marriages)  Act,  1844  (7  &  8  Vict. 

c.  56). 
t  „  „         (Burial  Service  in  Chapels)  Act,  1846  (9  &  10 

Vict.  c.  68). 
t  Church  Discipline  Act,  1840  (3  &  4  Vict.  c.  86). 
t       ~„       Patronage  Act,  1737  (11  Geo.  2,  c.  17). 
t        „  „  1846  (9  &  10  Vict.  c.  88). 

t       „  „  1870  (33  &  34  Vict.  c.  39). 

t  „  of  Scotland  Courts  Act,  1863  (26  &  27  Vict.  c.  47). 
t  „  Patronage  (Scotland)  Act,  1718  (5  Geo.  1,  c.  29). 
t        „  „  „  1874  (37  &  38  Vict.  c.  82). 

§       „        Seats  Act,  1872  (35  &  36  Vict.  c.  49). 
t        „        Services  (Wales)  Act,  1863  (26  &  27  Vict.  c.  82). 
•f  Cinque  Ports  Acts,  1811  to  1872. 

Circuit  Courts  (Scotland)  Act,  1709  (8  Anne,  c.  16). 

1828  (9  Geo.  4,  c.  29). 
Circumspecte  agatis  (13  Edw.  1;  1  Rev.  Statt.  (2nd  ed.),  37). 
t  Citations  (Scotland)  Act,  1846  (9  &  10  Vict.  c.  67). 
t  Civil  Bill  Couxt  (Ireland)  Act,  1851  (14  &  15  Vict.  c.  57). 
■j-  „  „  „  1865  (28  &  29  Vict.  c.  1). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

11  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

^  Title  given  by  the  Act. 
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t  Civil  Bill  Courts  (Ireland)  Act,  1874  (37  &  38  Viet.  o.  66);  and  see 

County  Courts  (Ireland)  Acts, 
t     „       List  Act,  1837  (1  &  2  Viet.  e.  2). 
t     „         „    andSeoretServiceMoney  Act,  1782  (22Geo.  3,  c.  82). 

t     „         „    Audit  Act,  1816  (55  Geo.  3,  c.  46). 

t     „       Procedure  Act,  1833  (3  &  4  Will.  4,  c.  42). 

t     „       Rights  of  Convicts  Act,  1828  (9  Geo.  4,  c.  32). 

Clarendon,  Constitutions  of,  1164  (10  Hen.  2).    See  1  Reeves,  Eng. 
Law,  p.  126. 

Clay's  (Sir  W.)  Act  (14  &  15  Vict.  c.  14). 
§  Clergy  Discipline  Act,  1892  (55  &  56  Viet.  c.  32). 
t        „       Endowments  (Canada)  Act,  1791  (31  Geo.  3,  c.  31). 
t        „       Ordination  Act,  1804  (44  Geo.  3,  c.  43). 
t        „      Residence  Act,  1826  (7  Geo.  4,  c.  66). 
t       „       Residences  Repair  Act,  1776  (17  Geo.  3,  c.  53). 
t       „  „  „  1780  (21  Geo.  3,  e.  66). 

t        „       Resignation  Bonds  Act,  1828  (9  Geo.  4,  c.  94). 
t  Clerk  of  Assize  (Ireland)  Act,  1821  (1  &  2  Geo.  4,  c.  54). 
t       „     of  the  Council  Act,  1859  (22  &  23  Vict.  c.  1). 
t       „     of  the  Crown  (Ireland)  Act,  1832  (2  &  3  Will.  4,/c.  48). 
t       „     of  the  Parliaments  Act,  1824  (5  Geo.  4,  c.  82). 
t  Clerks  of  the  Peace  (Fees)  Act,  1817  (57  Geo.  3,  c.  91). 
t  Coal  Trade  (Ireland)  Act,  1832  (2  &  3  Will.  4,  e.  21). 

Coekburn's  Act  (16  &  17  Vict.  e.  119)  (Betting). 

Coinage  Acts,  1870  and  1891.    See  54  &  55  Viet.  c.  72. 
t  „         (Colonial  Offences)  Act,  1853  (16  &  17  Vict.  c.  48). 

t  „         Offences  Act,  1861  (24  &  25  Viet.  c.  99). 

t  College  of  Physicians  (Ireland)  Act,  1862  (25  &  26  Vict.  c.  15). 
t  Collieries  and  Mines  Act,  1800  (39  &  40  Geo.  3,  c.  77). 
t  Colliers  (Scotland)  Act,  1799  (39  Geo.  3,  c.  56). 
t  Colonial  Acts  Confirmation  Act,  1863  (26  &  27  Viet.  c.  84). 
§         „  „  „  1894  (56  &  57  Vict.  c.  72). 

t  Colonial  Affidavits  Act,  1859  (22  &  23  Vict.  c.  12). 
*         „        Attorneys  Relief  Acts  (20  &  21  Vict.  c.  39;  37  &  38  Vict. 

c.  41).     See  37  &  38  Vict.  e.  41;  63  &  64  Viet.  c.  14. 
t         „         Bishops  Act,  1852  (15  &  16  Vict.  c.  52). 
t         „  „  „       1853  (16  &  17  Viet.  e.  49). 

§         „         Clergy  Act,  1874  (37  &  38  Vict.  c.  77). 
t         „         Copyright  Act,  1847  (10  &  11  Vict.  c.  95). 
§         „         Fortifications  Act,  1877  (40  &  41  Vict.  e.  23). 
t         „         Governors  (Pensions)  Act,  1865  (28  &  29  Vict.  c.  113). 
t         „        Inland  Post  Office  Act,  1849  (12  &  13  Viet.  c.  66). 
t         „        Laws  Validity  Act,  1865  (28  &  29  Viet.  c.  63). 
t         „        Letters  Patent  Act,  1863  (26  &  27  Vict.  e.  76). 
t         „        Marriages  Act,  1865  (28  &  29  Vict.  c.  64). 
§         „         Naval  Defence  Act,  1865  (28  &  29  Vict.  c.  14). 
t         „        Officers  Leave  of  Absence  Act,  1782  (22  Geo.  3,  c.  75). 
§         „  „  „  „  1894(67&58  Vict.  e.  17). 

t         „        Offices  Act,  1830  (1  Will.  4,  c.  4). 

•  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

H  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

5  Title  given  by  the  Act. 
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§  Colonial  Prisoners  Eemoval  Act,  1869  (32  &  33  Vict.  c.  10). 
§         „  „  „  1884  (47  &  48  Vict.  c.  31). 

I         „         Probates  Act,  1892  (55  &  56  Vict.  e.  6). 
§         „         Solicitors  Act,  1900  (63  &  64  Vict.  o.  14). 

Stock  Acts,  1877  and  1892.     See  55  &  56  Vict.  o.  35. 
t  Colonies  Evidence  Act,  1843  (6  &  7  Vict.  c.  22). 
f  Commissariat  Accounts  Act,  1821  (1  &  2  Geo.  4,  c.  121). 
t  Commissary  Courts  (Scotland)  Act,  1823  (4  Geo.  4,  c.  97). 
t  Commissioners  for  Oaths  (Ireland)  Act,  1872  (35  &  36  Vict.  c.  75). 
t  „  of  Sewers  Act,  1708  (7  Anne,  c.  33). 

t  „  of  Supply  (Scotland)  Act,  1857  (20  Vict.  c.  11). 

t  „       .        of  Woods  (Audit)  Act,  1844  (7  &  8  Vict.  c.  89). 

t  „  of  Works  Act,  1862  (15  &  16  Vict.  e.  28). 

t  Common  Fields  Exchange  Act,  1834  (4  &  5  Will.  4,  c.  30). 
t         „         Law  Courts  Act,  1862  (15  &  16  Vict.  c.  73). 
t         „  „      Office  (Ireland)  Act,  1844  (7  &  8  Vict.  c.  107). 

t         „  „     Procedure  (Ireland)  Act,  1821  (1  &  2  Geo.  4,  c.  53). 

t         „  „.  „  „  1860  (23  &  24  Vict.  c.  82). 

(The  other  Common  Law  Procedure  Acts  have  short  titles  given  by 
each  Act.) 
§  Commons  Act,  1899  (62  &  63  Vict.  c.  30). 
•([♦Companies  Acts,  1862  to  1900. 
T  „         Clauses  Acts,  1845  to  1889. 

§  „         (Consolidation)  Act,  1908  (8  Edw.  7,  e.  69). 

§  „         Seals  Act,  1864  (27  &  28  Vict.  c.  19). 

f  Compound  Householders  Act,  1861  (14  &  15  Vict.  c.  14). 
t  Conceahnent  of  Birth  (Scotland)  Act,  1809  (49  Geo.  3,  c.  14). 
Conflrmatio  chartarum,  1297  (25  Edw.  1;  1  Rev.  Statt.  (2nd  ed.), 
53). 
t  Confirmation  of  Executors  (Scotland)  Act,  1823  (4  Geo.  4,  c.  98). 
t  „  „  „  „      1858    (21    &  22  Vict. 

c.  66). 
*  „  of  Sales  Act,  1862  (25  &  26  Vict.  c.  108).     See  Re 

Gladstone,  (1900)  2  Ch.  101,  105. 
%  Congested  Districts  Board  (Ireland)  Acts, 
t  Consecration  of  Churchyards  Act,  1868  (31  &  32  Vict.  c.  47). 
t  Consolidated  Fund  Act,  1816  (56  Geo.  3,  c.  98). 

,,  „      Permanent   Charges    Redemption   Acts,  1873 

and  1883.     See  46  &  47  Vict.  c.  1. 
Conspiratoribus,  ordinacio  de  (33  Edw.   1,  st.  1);   1  Rev.  Statt. 
(2nd  ed.),  61. 
,,  statutum     de     {incert.     temp.)  ;     1     Eer.     Statt. 

(2nd  ed.),  77. 
t  Constables'  Expenses  Act,  1801  (41  Geo.  3,  c.  78). 
t  „  Protection  Act,  1750  (24  Geo.  2,  c.  44). 

t  „  (Scotland)  Act,  1875  (38  &  39  Vict.  c.  47). 

t  Constabulary  (Ireland)  Acts,  1836  to  1885. 
t  Consular  Advances  Act,  1825  (6  Geo.  4,  c.  87). 
§        „        Salaries  and  Fees  Act,  1891  (54  &  55  Vict.  o.  36). 


•  Kepealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

II  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  tiie  Act. 
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t  .Contempt  of  Court  Act,  1832  (2  &  3  Will.  4,  o.  38). 
t  Contingent  Eemainders  Act,  1877  (40  &  41  Viet.  c.  33). 

*  Conventicle  Acts  (16  Car.  2,  c.  4;  22  Car.  2,  c.  1). 

t  Conveyance  of  Offenders  (Ireland)  Act,  1819  (59  Geo.  3,  c.  92). 

t  Conveyances  (Ireland)  Act,  1864  (27  &  28  Vict.  c.  8). 

*[[  Conveyancing  Acts,  1881  to  1892. 

t  Convict  Prisons  Act,  1860  (13  &  14  Vict.  e.  39). 

t         „  „  „     1853  (16  &  17  Vict.  c.  121). 

t         „  „       (Ireland)  Act,  1854  (17  &  18  Vict.  c.  76). 

f  Copyright  Acts,  1734  to  1888;  and  see  49  &  50  Vict.  c.  33. 

t  „        Act,  1775  (15  Geo.  3,  c.  53). 

t  „  „     1836  (6  &  7  WiU.  4,  c.  110). 

t  „  „     1842  (5  &  6  Vict.  c.  45). 

§  „         (Musical  Compositions)  Act,  1882  (45  &  46  Vict.  c.  40). 

§  „  „  „  „     1888  (51  &  52  Vict.  c.  17). 

t  Corn  Exportation  Act,  1737  (11  Geo.  2,  c.  22). 

If  Coroners  (Ireland)  Acts,  1829  to  1881. 

t  „  Act,  1843  (6  &  7  Vict.  c.  12). 

t  „  „     1844  (7  &  8  Vict.  c.  92). 

t  „  „     1846  (9  &  10  Vict.  c.  37). 

§         „  „     1887  (50  &  51  Vict.  c.  71). 

Acts,  1887  and  1892  (50  &  51  Vict.  c.  71;  65  &  66  Vict, 
c.  56). 
t  Corporate  Property  (Elections)  Act,  1832  (2  &  3  Will.  4,  c.  69). 

*  Corporation  Act  (13  Ohas.  2,  stat.  2,  c.  1). 

Corresponding  Societies  Acts  (39  Geo.  3,  c.  79;  67  Geo.  3,  c.  19; 

9  &  10  Vict.  c.  30). 
Corrupt  and  lUegal  Practices  Prevention  Acts,  1883  and  1895. 
See  58  &  59  Viet.  c.  40. 
t         „        Practices  Prevention  Act,  1863  (26  &  27  Vict.  c.  29). 

Acts,  1863  to  1883.     See  46  &  47 
Vict.  c.  51,  s.  65,  Sch.  3. 
t  Corruption  of  Blood  Act,  1814  (54  Geo.  3,  c.  145). 
t  Costs  Act,  1818  (58  Geo.  3,  c.  38). 
t  Council  of  India  Act,  1876  (39  &  40  Vict.  c.  7). 
§  Counterfeit  Medal  Act,  1883  (46  &  47  Viot.  c.  45). 
t  Counties  and  Boroughs  (Ireland)  Act,  1840  (3  &  4  Vict.  c.  109). 
t         „         (Detached  Parts)  Act,  1839  (2  &  3  Vict.  c.  82). 
t         „  „  „     1844  (7  &  8  Vict.  c.  61). 

t         „         of  Cities  Act,  1798  (38  Geo.  3,  o.  62). 
t         „  „  „     1811  (51  Geo.  3,  e.  100). 

t  Country  Bankers  Act,  1826  (7  Geo.  4,  c.  46). 
t  County  and  Borough  Police  Act,  1856  (19  &  20  Viet.  e.  69). 
t       „  „  „         „     1859  (22  &  23  Vict.  c.  32). 

t       „        and  City  of  Dublin  Grand  Juries  Act,  1873  (36  &  37  Vict. 
e.  65). 


*  Kepealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

IF  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  County  Buildings  Act,  1826  (7  Geo.  4,  o.  68). 

t       „  „  „     1837  (7  Will.  4  &  1  Vict.  c.  24). 
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1847  (10  &  11  Vict.  c.  28). 
Cess  (Ireland)  Act,  1848  (11  &  12  Vict.  c.  32). 
Coroners  Act,  1860  (23  &  24  Vict.  e.  116). 
Courts  Act,  1888  (51  &  52  Viet.  c.  43). 
„     1903  (3  Edw.  7,  c.  42). 
„       (Ireland)  Acts,  1851  to  1889. 
Dublin  Baronies  Act,  1838  (1  &  2  Vict.  c.  115). 
.     „ .     Grand  Jury  Act,  1844  (7  &  8  Vict.  c.  106). 
Elections  (Ireland)  Act,  1862  (25  &  26  Vict.  c.  02). 

(Scotland)  Act,  1853  (16  &  17  Vict.  c.  28). 
Electors  Act,  1888  (51  &  52  Vict.  c.  10). 
Fermanagh  Baronies  Act,  1837  (7  Will.  4  &  1  Vict.  c.  82). 
Infirmaries  (Ireland)  Acts,  1805  to  1833. 
Institutions  (Ireland)  Act,  1838  (1  &  2  Vict.  c.  116). 
Police  Act,  1839  (2  &  3  Vict.  c.  93). 
„     1840  (3  &  4  Vict.  c.  88). 
„     1857  (20  Vict.  c.  2). 
Property  Acts,  1868  and  1871.     See  34  Vict.  c.  14,  s.  3. 
Eates  Act,  1738  (12  Geo.  2,  c.  29). 
1815  (55  Geo.  3,  c.  51). 
1844  (7  &  8  Vict.  c.  33). 
1852  (15  &  16  Viet.  C..81). 
Surveyors  (Ireland)  Act,  1862  (25  &  26  Vict.  c.  106). 
Treasurers  (Ireland)  Act,  1823  (4  Geo.  4,  c.  33). 

„     1837  (7  WiU.  4&  1  Vict.  c.  54). 
„     1838  (1  &  2  Vict.  c.  53). 
„     1867  (30  &  31  Vict.  c.  46). 
Works  (Ireland)  Act,  1846  (9  &  10  Vict.  c.  2). 
t  Court  Funds  Act,  1829  (10  Geo.  4,  c.  13). 
t  Court  of  Chancery  Act — 

1841  (5  Vict.  c.  5).  1852  (15  &  16  Vict.  c.  87). 

1842  (5  &  6  Vict.  c.  103).  1855  (18  &  19  Viet.  c.  134). 

1851  (14  &  15  Viet.  e.  83).         1860  (23  &  24  Vict.  c.  149). 

1852  (15  &  16  Viet.  c.  80). 

t  Court  of  Chancery  and  Exchequer  Funds  (Ireland)  Act,  1868  (31 

&  32  Viet.  c.  88). 
t       „  „  (Ireland)  Act,  1823  (4  Geo.  4,  c.  61). 

t       „  „  „  „     1836  (6  &  7  WiU.  4,  c.  74). 

I       „  „  of  Lancaster  Act,  1850  (13  &  14  Vict.  c.  43). 

t       „      of  Probate  Act,  1857  (20  &  21  Vict.  c.  77). 
t       „  „       (Ireland)  Act,  1861  (24  &  25  Vict.  c.  111). 

f      „     of  Session  Acts,  1808  to  1895. 
t       „  „         Act,  1723  (10  Geo.  1,  c.  19). 

f       „  „         Adjournment  Act,  1762  (2  Geo.  3,  e.  27). 

j      „  „        Records  Act,  1815  (65  Geo.  3,  o.  70). 


t  Title  given  by  the  Short  Titles  Act,  1896. 

11  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Courtliouses  (Ireland)  Act — 

1815  (55  Geo.  3,  c.  89).  1840  (3  &  4  Vict.  c.  102). 

1818  (58  Geo.  3,  o.  31). 
t  Courts  of  Justice  (Scotland)  Act,  1825  (6  Geo.  4,  c.  86). 
§       „       of  Law  Fees  Act,  1867  (80  &  31  Vict.  c.  122). 
§       „  „  (Scotland)  Act,  1868  (31  &  32  Vict.  o.  55). 

*  Coventry  Act  (22  &  23  Chas.  2,  e.  1). 
Cozens-Hardy's  Act  (54  &  55  Vict.  c.  73). 

*  Cranworth's  (Lord)  Acts  (23  &  24  Vict.  c.  11)  (schools);  (23  &  24 

Vict.  e.  145)  (property). 
Crimes  Act  (I.)  (50  &  51  Vict.  c.  20). 
t  Criminal  Costs  (Dublin)  Act,  1816  (55  Geo.  3,  c.  91). 
§         „         Evidence  Act,  1898  (61  &  62  Viet.  c.  36). 
t         „         Jurisdiction  Act,  1802  (42  Geo.  3,  c.  85). 
t         „         Justice  Act,  1855  (18  &  19  Vict.  c.  126). 
t         „  „         „     1856  (19  &  20  Vict.  c.  118). 

t         „  „     Administration  Act,  1851  (14  &  15  Vict.  c.  55). 

t         „        Law  Act,  1826  (7  Geo.  4,  c.  64). 
t         „  „  1827  (7  &  8  Geo.  4,  e.  28). 

t         „         Law  Amendment  Act,  1867  (30  &  31  Vict.  c.  35). 
§         „  „  „  „     1885  (48  &  49  Viot.  c.  69). 

„'    Consolidation  Acts,  1861  (24  &  25  Vict.  cc.  94—100). 
t         „  „     (India)  Act,  1828  (9  Geo.  4,  c.  74). 

t         „  „     (Ireland)  Act,  1828  (9  Geo.  4,  c.  54). 

t         „  „     (Scotland)  Act,  1829  (10  Geo.  4,  c.  38). 

t         „  „  „  „     1830  (11  Geo.  4  &  1  Will.  4,  c.  37). 

t         „        Libel  Act,  1819  (60  Geo.  3  &  1  Geo.  4,0.  8). 
t         „         Lunatic  Asylums  Act,  1860  (23  &  24  Vict.  c.  75). 
t         „        Lunatics  Act,  1800  (39  &  40  Geo.  3,  c.  94). 
t         „  „  „     1838  (1  &  2  Vict.  c.  14). 

t         „  „        (Ireland)  Act,  1838  (1  &  2  Vict.  c.  27). 

"l848  (11  &  12  Vict.  c.  46).  1853  (16  &  17  Vict.  c.  30). 

1851  (14  &  15  Vict.  c.  100).         1865  (28  &  29  Vict.  e.  18). 
t         „        Prosecution  Fees  (Ireland)  Act,  1809  (49  Geo.  3,  c.  101). 
t  Cross's  Act  (38  &  39  Vict.  o.  36)  (labourers'  dwellings). 
t  Crown  Cases  Act,  1848  (11  &  12  Viet.  c.  78). 
t       „       Claims  Limitation  (Ireland)  Act,  1808  (48  Geo.  3,  c.  47). 
t       „       Debtors  Act,  1785  (25  Geo.  3,  c.  35). 
t       „       Debts  Act,  1801  (41  Geo.  3,  c.  90). 
t       „  „         „     1824  (5  Geo.  4,  c.  111). 

t       „  „     and  Judgments  Act,  1860  (23  &  24  Vict.  c.  115). 

t       „       Estates  Paving  Act,  1851  (14  &  15  Vict.  o.  95). 
t       „      Lands  Act — 

1702  (1  Anne,  c.  1).  1823  (4  Geo.  4,  c.  18). 

1819  (59  Geo.  3,  c.  94).  1825  (6  Geo.  4,  c.  17). 

%       „       Lands  Acts,  1829  to  1894. 

t       „  .  „      (Allotments)  Act,  1831  (1  &  2  WiU.  4,  c.  59). 

t       „  „      (Copyhold)  Act,  1851  (14  &  15  Vict.  c.  46). 

*  Repealed.^ 

t  Title  given  by  the  Short  Titles  Act,  1896. 

f  Oolleotive  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Crown  Lands  (Ireland)  Act,  1822  (3  Geo.  4,  o.  63). 
t       „  „      (Scotland)  Act,  1832  (2  &  3  Will.  4,  c.  112). 

t       „  „  „  „     1833  (3  &  4  Will.  4,  c.  69). 

t       „  „  „  „     1835  (5  &  6  Will.  4,  c.  58). 

„       Office  Acts  (40  &  41  Vict.  c.  2,  53  &  64  Viet.  c.  2). 
t       „       Pensioners  Disqualification  Act,   1715  (1   Geo.   1,  stat.  2, 

c.  56). 
t       „       Pre-emption  of  Lead  Ore  Act,  1815  (55  Geo.  3,  c.  134). 
t       „       Private  Estates  Act,  1880  (39  &  40  Vict.  e.  88). 
t       „       Eevenues  (Colonies)  Act,  1852  (15  &  16  Viet.  e.  39). 
t       „       Suits  Act,  1769  (9  Geo.  3,  e.  16). 
t       „  „       „     1865  (18  &  19  Vict.  c.  90). 

t       „  „       „     1861  (24  &  25  Vict.  c.  62). 

t       „  „     (Isle  of  Man)  Act,  1862  (25  &  26  Vict.  c.  14). 

t       „  „     (Scotland)  Act,  1857  (20  &  21  Vict.  c.  44). 

t  Cruelty  to  Animals  Act,  1849  (12  &  13  Vict.  c.  92). 
t  „  „  „      1854  (17  &  18  Viet.  c.  60). 

§  „  „  „      1876  (39  &  40  Vict.  c.  77). 

t  „  „         (Scotland)  Act,  1850  (13  &  14  Vict.  c.  92). 

t  Custody  of  Infants  Act,  1873  (36  &  37  Viet.  e.  12). 
t  Customs  Act,  1842  (5  &  6  Viet.  c.  47). 
t         „  „     1849  (12  &  13  Viet.  c.  90). 

t         „        (Amendment)  Act,  1842  (6  &  6  Vict.  c.  66). 
§         „        Consolidation  Act,  1876  (39  &  40  Viet.  c.  36). 
t         „        (Repeal)  Act,  1833  (3  &  4  Will.  4,  c.  50). 
t  Custos  Eotulorum  (Ireland)  A.ct,  1831  (1  &  2  Will.  4,  c.  17). 
t  Cutlery  Trade  Act,  1819  (69  Geo.  3,  c.  7). 

t  Dean  and  New  Forests  Act,  1808  (48  Geo.  3,  c.  72). 

t       „     Forest  Act,  1667  (19  &  20  Chas.  2,  e.  8). 

t       „  „       (Mines)  Act,  1838  (1  &  2  Vict.  c.  43). 

§  Debtors  Act,  1869  (32  &  33  Vict.  c.  62). 

§         „  „     1878  (41  &  42  Viet.  e.  54). 

t         „       Imprisonment  Act,  1768  (32  Geo.  2,  e.  28). 

t         „        (Ireland)  Act,  1840  (3  &  4  Vict.  c.  106). 

„     1872  (35  &  36  Vict.  e.  57).     See  41  &  42 
Vict.  c.  54. 
t         „        (Scotland)  Act,  1838  (1  &  2  Vict.  c.  114). 
t  Debts  Recovery  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  47). 
I       „  „  „     1839  (2  &  3  Vict.  c.  60). 

I       „  „  „     1848  (11  &  12  Vict.  e.  87). 

t       „      Securities  (Scotland)  Act,  1856  (19  &  20  Viet.  c.  91). 

De  Catallis  Felonum  (stat.  incert.  temp.),  1  Rev.  Statt.  (2nd  ed.), 
34. 
§  Declaration  of  Title  Act,  1862  (25  &  26  Viet.  e.  67). 

De  Donis  Conditionalibus,  statutum  de  (13  Edw.  1,  Stat.  West.  2, 
c.  1);  1  Rev.  Statt.  (2nd  e'd.),  13. 


t  Title  given  by  the  Short  Titles  Act,  1896. 

U  Colleotive  title  given  by  or  under  the  Short  Titles  Act,  1896. 

^  Title  given  by  the  Aot, 
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^  Defence  Acts,  1842  to  1873. 

Demise  of  the  Crown  Act,  f  1727  (1  Geo.  2,  stat.  1,  c.  5). 

„    ' tl830(ll  Geo.  4&  1  "Will.  4,  c.  43). 

„    tl837  (7  Will.  4  &  1  Vict.  c.  31). 
.,    §1901  (I  Edw.  7,  c.  5). 
Denison's  Act  (18  &  19  Vict.  c.  34). 
Denman's  (Hon,  G.)  Act  (28  &  29  Viet.  c.  18). 
(Lord)  Act  (6  &  7  Vict.  c.  85). 
t  Deputy-Speaker  Act,  1855  (18  &  19  Vict.  c.  84). 
t  Deserted  Tenements  Act,  1817  (57  Geo.  3,  e.  52). 
t  Destruction  of  Property  (Scotland)  Act,  1789  (29  Geo.  3,  c.  46). 
t  Detached  Portions  of  Counties  (Ireland)  Act,  1871  (34  &  35  Vict: 

c.  106). 
t  Diocesan  Boundaries  Act,  1872  (35  &  36  Vict.  c.  14). 
t  Diplomatic  Privileges  Act,  1708  (7  Anne,  c.  12). 
t  Discharged  Prisoners  Aid  Act,  1862  (25  &  26  Vict.  c.  44). 

Diseases  of  Animals  Acts,  1894  to  1909  (57  &  58  Vict.  c.  67;  59  & 
60  Vict.  c.  14,  s.  3;  3  Edw.  7,  c.  43,  s.  5;  9  Edw.  7,c.  26, 
8.  2). 
t  Disorderly  Houses  Act,  1751  (25  Geo.  2,  c.  36). 
t  „  „  „     1818  (58  Geo.  3,  c.  70). 

t  Dissen-ters  (Ireland)  Act,  1817  (67  Geo.  3,  c.  70). 
■Y  Distress  Costs  Act,  1817  (57  Geo.  3,  c.  93). 
t         „  „        „     1827  (7  &  8  Geo.  4,  e.  17). 

t         „         for  Rates  Act,  1849  (12  &  13  Vict.  c.  14). 
t         „         for  Rent  Act,  1737  (11  Geo.  2,  c.  19).  ' 
t  Distribution,  Statute  of  (1670,  22  &  23  Chas.  2,  c.   10);   1  Rev. 

Statt.   (2nd  ed.),  657. 
t  Disused  Public  Buildings  (Ireland)  Act,  1808  (48  Geo.  3,  c.  113). 
t  Division  of  Counties  Act,  1828  (9  Geo.  4,  c.  43). 
t  Divorce  Bills  Evidence  Ac%  1820  (1  Geo.  4,  c.  101). 
t  Dockyards,  &c.  Protection  Act,  1772  (12  Geo.  3,  c.  24).     See  2 
Steph.  Hist.  Cr.  p.  293. 
Documentary  Evidence  Acts,  1868  to  1895.     See  58  &  59  Viet.  c.  9. 
t  Dog  Licences  Act,  1867  (30  &  31  Vict.  c.  5). 
t*Dogs  Act,  1865  (28  &  29  Vict.  c.  60). 
§      „         „     1906  (6  Edw.  7,  c.  32). 
t*    „      (Ireland)  Act,  1862  (25  &  26  Vict.  e.  59). 
t*    „  „  „     1867  (30  &  31  Vict.  c.  116). 

t*    ,       (Scotland)  Act,  1863  (26  &  27  Vict.  c.  100). 
t  Domicile  Act,  1861  (24  &  25  Vict.  c.  121). 

Donis  conditionalibus,  statutum  de  (3  Edw.  1,  Stat.  West.  2,  c.  1); 
1  Rev.  Statt.  (2nd  ed.),  18. 
^  Drainage  and  Navigation  (Ireland)  Acts,  1842  to  1857. 

,,         and  Improvement  of  Lands  (Ireland)  Acts,  1863  to  1892. 
t  Dramatic  Copyright  Act,  1833  (3  &  4  Will.  4,  c.  15). 


*  Repealed. 

t  Title  ^ven  by  the  Short  Titles  Act,  1896. 

H  Collective  title  ^ven  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act, 
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t  Drouly  Fund  Act,  1838  (1  &  2  Vict.  c.  89). 

t  Dublin  Collector  General  of  Bates  Act,  1870  (33  &  34  Vict.  c.  11). 

t         „      Corporation  Act,  1849  (12  &  13  Vict.  c.  85). 

t         „  „  „     1850  (13  &  14  Vict.  0.  81). 

t         „       Justices  Act,  1824  (5  Geo.  4,  c.  102). 

t         „  „  „     1840  (3  &  4  Vict.  c.  103). 

t         „      Police  Magistrates  Act,  1808  (48  Geo.  3,  c.  140). 

t         „      Eevising  Barristers  Act,  1857  (20  &  21  Vict.  c.  68). 

t         „  „  „  „     1861  (24  &  25  Vict.  c.  56). 

t  Duchy  of  Cornwall  Act,  1824  (5  Geo.  4,  c.  78). 

Management  Acts,  1863—1893  (26  &  27  Vict, 
c.  49;  31  &  32  Vict.  c.  35;  66  &  57  Viet.  e.  20). 
t  Durham  Chancery  Act,  1869  (32  &  33  Vict.  c.  84). 
f  Durham  County  Palatine  Acts,  1836  to  1889. 
t  .:  „     Act— 

1836  (6  &  7  WiU.  4,  c.  29).  1842  (5  &  6  Vict.  c.  24). 

1837  (7  Will.  4  &  1  Vict.  c.  25).       1848  (11  &  12  Vict.  e.  113). 
1839  (2  &  3  Vict.  o.  78).  1867  (30  &  31  Vict.  c.  95). 

t  Duties  on  Offices  Act,  1825  (6  Geo.  4,  c.  9). 

t       „  „      and  Pensions  Act,  1836  (6  &  7  Will.  4,  c.  97). 

t  Dyeing  Trade  (Frauds)  Act,  1783  (23  Geo.  3,  c.  15). 


t  Earldom  of  Mar  Eestitution  Act,  1885  (48  &  49  Vict.  c.  48). 
t  East  India  Annuity  Funds  Act,  1874  (37  &  38  Viot.  c.  12). 
t  East  India  Company  Act — 

1770  (10  Geo.  3,  c.  47).  1786  (26  Geo.  3,  c.  57). 

1772  (13  Geo.  3,  c.  63).  1793  (33  Geo.  3,  c.  52). 

1780  (21  Geo.  3,  c.  70).  1797  (37  Geo.  3,  c.  142). 

1784  (24  Geo.  3,  sess.  2,  c.  25).    1813  (53  Geo..  3,  c.  155). 
t  East  India  Company  Bonds  Act,  1811  (61  Geo.  3,  c.  64). 
t     „         „  „         Money  Acts,  1786  to  1858  (59  &  60  Vict, 

c.  14),  viz.:  — 

1786  (26  Geo.  3,  c.  62).  1793  (33  Geo.  3,  c.  47). 

1788  (28  Geo.  3,  c.  29).  1794  (34  Geo.  3,  c.  41). 

1789  (29  Geo.  3,  c.  65).  1811  (51  Geo.  3,  c.  64). 
1791  (31  Geo.  3,  e.  11).                 1858  (21  &  22  Vict.  e.  3). 

t  East  India  Contracts  Act,  1870  (33  &  34  Vict.  c.  59). 

f  „  Loans  Act,  1858  (21  &  22  Vict.  c.  3). 

«f  „  „       Acts,  1859  to  1893. 

t  „  Officers  Act,  1826  (7  Geo.  4,  c.  56). 

f  East  Indian  Railways  (Eedemption  of  Annuities)  Act,  1879  (42 

&  43  Vict.  c.  43). 
^  Ecclesiastical  Commissioners  Acts,  1840  to  1886. 
t  „  Corporations  Act,  1832  (2  &  3  Will.  4,  c.  80). 

f  „  Courts  Acts,  1787  to  1860. 

t  „  Dilapidations  Act,  1872  (35  &  36  Viet.  c.  96). 

*  Kepealed. 

t  Title  given  bv  the  Short  Titles  Act,  1896. 

If  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896, 

J  Title  given  by  the  Act. 
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t  Ecclesiastical  Fees  Act,  1867  (30  &  31  Vict.  c.  135). 

§  „  „         1875  (38  &  39  Vict.  c.  76). 

t  „  Houses  of  Eesidence  Act,  1842  (5  &  6  Vict.  c.  26). 

t  „  Jurisdiction  Act,  1847  (10  &  11  Vict.  e.  98). 

t  „  „  „       1858  (21  &  22  Viet.  c.  50). 

1766"(6  Geo.  3,  c.  17).  1861  (24  &  26  Vict.  c.  105). 

1800  (39  &  40  Geo.  3,  e.  41).  1862  (25  &  26  Vict.  c.  52)'. 

1836  (6  &  7  WiU.  4,  c.  20).  1866  (28  &  29  Vict.  c.  57). 

1842  (5  &  6  Vict.  c.  27). 
t  Ecclesiastical  Leases  Amendment  Act,  1836  (6  &  7  Will.  4,  c.  64). 
t  „  Leasing  Act,  1842  (5  &  6  Vict.  c.  108). 

t  „  Proctors  (Ireland)  Act,  1814  (54  Geo.  3,  c.  68). 

t  „  Suits  Act,  1787  (27  Geo.  3,  e.  44). 

*  „  Titles  Act  (14  &  16  Vict.  c.  60). 

t  „  „  1871  (34  &  35  Vict.  c.  53). 

Education  Acts,  1870  to  1902.    See  2  Edw.  7,  e.  42,  s.  27  (4). 
t*Education  Department  Act,  1856  (19  &  20  Vict.  e.  116). 
^  „         (Scotland)  Acts,  1892  to  1908.     See  8  Edw.  7,  c.  63,  s.  1. 

t  Ejectment  and  Distress  (Ireland)  Act,  1846  (9  &  10  Vict.  c.  111). 
t  Elders'  Widows  Fund  (India)  Act,  1878  (41  &  42  Vict.  c.  47). 
t  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57). 
f  Elections  Fraudulent  Conveyances  Act,  1711  (10  Anne,  e.  31). 
t  „        in  Eecess  Act,  1863  (26  &  27  Vict.  c.  20). 

t  „         (Ireland)  Act,  1862  (25  &  26  Vict.  c.  92). 

•If  Elementary  Education  Acts,  1870  to  1900.    See  63  &  64  Vict.  c.  53. 

Ellenborough's  (Lord)  Act  (43  Geo.  3,  c.  59)  (Bridges), 
t  Elver  Fishing  Act,  1876  (39  &  40  Vict.  c.  34). 
t  Embezzlement  by  Collectors  Act,  1810  (50  Geo.  3,  c.  59). 
«[f  Endowed  Schools  Acts,  1869  to  1908.     See  8  Edw.  7,  c.  39,  s.  4. 
t'        „  „         (Ireland)  Act,  1813  (63  Geo.  3,  c.  107). 

t         „  „  „  1822  (3  Geo.  4,  c.  79). 

t         „  „  „  1830  (11  Geo.  4  &  1   Will.    4, 

c.  56). 
t  Engraving  Copyright  Act,  1734  (8  Geo.  2,  c.  13). 

1766  (7  Geo.  3,  c.  38). 

%  Entail  Acts  (Scotland). 

t       „      Act,  1685  (c.  26,  Scots  Act). 

f  Episcopal  and  Capitular  Estates  Act — 

1851  (14  &  15  Viet.  c.  104).         1869  (22  &  23  Viet.  c.  46). 

1854  (17  &  18  Vict.  c.  116).  1861  (24  &  25  Viet.  c.  131). 

t  Episcopal  Church  (Scotland)  Act,  1864  (27  &  28  yiet.  e.  94). 
t  Erasures  in  Deeds  (Scotland)  Act,  1836  (6  &  7  Will.  4,  c.  33). 

*  Essoins,  Statute  of  (12  Edw.  2,  stat.  2). 
t  Estreats  Act,  1716  (3  Geo.  1,  e.  15). 

t  European  Forces  (India)  Act,  1860  (23  &  24  Vict.  c.  100). 
t  Eviction  (Ireland)  Act,  1848  (11  &  12  Viet.  c.  47). 
•[[  Evidence  Acts,  1806  to  1895. 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

II  Colleotive  title  given  by  or  und^r  the  Short  Titles  Act,  1896. 

J  Title  given  by  the  Act, 
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t  Evidence  Act — 

1843  (6  &  7  Vict.  c.  85).  1851  (14  &  15  Vict.  c.  99). 

1845  (8  &  9  Vict.  c.  113).         1877  (40  &  41  Vict.  c.  14). 
t  Evidence  Amendment  Act,  1853  (16  &  17  Vict.  c.  83). 
t         „  by  Commission  Act,  1859  (22  Vict.  c.  20). 

t         „  (Ireland)  Act,  1815  (55  Geo.  3,  c.  157). 

t         „  on  Commission  Act,  1831  (1  Will.  4,  c.  22). 

t         „  (Scotland)  Act,  1840  (3  &  4  Vict.  c.  59). 

t         „  „  „      1852  (15  &  16  Vict.  c.  27). 

t         „  „  „      1853  (16  &  17  Vict.  c.  20). 

Exchequer  and  Audit  Department  Acts,   1866  and    1889.      See 
52  &  53  Vict.  c.  31. 
and  Treasury  Bills  Acts,  1866  and  1877.    See  40  &  41 
Vict.  c.  2. 
t  „  Bills  Act,  1800  (39  &  40  Geo.  3,  c.  109). 

t  „  Bills  and  Bonds  Act,  1866  (29  &  30  Vict.  c.  25). 

t  „  Chamber  (Ireland)  Act,  1820  (1  Geo.  4,  c.  68). 

t  „  Court  Act,  1842  (5  &  6  Vict.  e.  86). 

t  „  „     (Scotland)  Act,  1707  (6  Anne,  c.  53). 

t  „  „  „  „     1834  (4  &  5  "Will,  i,  c.  16). 

t  „  Extra  Receipts  Act,  1868  (31  &  32  Vict.  c.  9). 

,,  Statutes  of  the  (incert.  temp.),  1  Rev.  Statt.  (2nd  ed.), 

74. 
f  Excise  Act — 

1828  (9  Geo.  4,  e.  44).  1840  (3  &  4  Vict.  c.  17). 

1834  (4  &  5  Will.  4,  e.  75).     1848  (11  &  12  Vict.  c.  118). 

1836  (5  &  6  Will.  4,  c.  39).     1860  (23  &  24  Vict.  o.  113). 
t  Excise  Declarations  Act,  1831  (1  &  2  Will.  4,  c.  4). 
t       „       Drawback  Act,  1817  (57  Geo.  3,  c.  87). 
t       „       Licences  Act,  1825  (6  Geo.  4,  c.  81). 
t       „       Management  Act,  1827  (7  &  8  Geo.  4,  c.  53). 
t       „  „  1834  (4  &  5  Will.  4,  c.  51). 

t       „  „  1841  (4  &  5  Vict.  c.  20). 

t       „       on  Spirits  Act,  1860  (23  &  24  Vict.  e.  129). 
t       „       Permit  Act,  1832  (2  &  3  Will.  4,  c.  16). 
t  Exclusive  Trading  (Ireland)  Act,  1846  (9  &  10  Vict.  c.  76). 
t  Execution  Act,  1844  (7  &  8  Vict.  c.  96). 
t  „  (Ireland)  Act,  1848  (11  &  12  Viet.  c.  28). 

t  „  of  Sentences  (Scotland)  Act,  1729  (3  Geo.  2,  c.  32). 

t  Executors  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  40). 
f  Exemption  from  Impressment  Act,  1739  (13  Geo.  2,  c.  17). 
t  Exports  Act,  1786  (26  Geo.  3,  c.  40). 
t  „  1787  (27  Geo.  3,  c.  31). 

Extenta  manerii  (4  Edw.  1). 
t  Extents  in  Aid  Act,  1817  (57  Geo.  3,  c.  117). 
t  Extra-Parochial  Places  Act,  1857  (20  Vict.  c.  19). 
§  Factory  and  Workshop  Acts,  1901  (1  Edw.   7,  c.  22)  and  1907 

(7  Edw.  7,  c.  39,  s.  7  (1)). 
§  Falsification  of  Accounts  Act,  1875  (38  &  39  Vict.  c.  24). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

11  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  o.  93). 
t       »  „  „     1864  (27  &  28  Viet.  c.  95). 

t  Fee  Farm  Bents  (Ireland)  Act,  1851  (14  &  15  Vict.  c.  20). 
t  Fees  for  Pardons  Act,  1818  (58  Geo.  3,  e.  29). 
t  Felony  and  Piracy  Act,  1772  (12  Geo.  3,  c.  20). 
t        „      Act,  1819  (59  Geo.  3,  c.  27). 
t         „         „     1841  (4  &  5  Vict.  c.  22). 

§  Fertilisers  and  Feeding  Stufis  Act,  1906  (6  Edw.  7,  c.  27). 
t  Fever  Hospitals  (Ireland)  Act,  1834  (4  &  5  WiU.  4,  c.  46\ 
t  Fine  Arts  Copyright  Act,  1862  (25  &  26  Vict.  e.  68). 
t  Fines  Act,  1833  (3  &  4  Will.  4,  c.  99). 
t       „     by  Justices  Act,  1801  (41  Geo.  3,  c.  85). 
t       „     and  Eecoveries  Act,  1833  (3  &  4  Will.  4,  c.  74). 
t       „  „  „     1842  (5  &  6  Viet.  c.  32). 

t       „  „  (Ireland)  Act,  1834  (4  &  5  Will.  4,  c.  92). 

„      Statute  of  )     27  Edw.  1.     See  2  Eeeves, 

Finibus  levatis,  statutum  de,  Sc.    \        Hist.  Eng.  Law,  p.  131. 

Finlay's  Act  (63  &  54  Vict.  c.  44,  Supreme  Court), 
t  Fires  Prevention  (Metropolis)  Act,  1774  (14  Geo.  3,  c.  78).    But 

see  ante,  pp.  411,  487. 
t  „  „  „         1785  (25  Geo.  3,  c.  77). 

t  „  „  „         1838  (1  &  2  Vict.  c.  75) 

t  Fish  Carriage  Act,  1762  (2  Geo.  3,  c.  15). 
t  Fisheries  Act,  1824  (5  Geo.  4,  c.  64). 
t       „  (Ireland)  Acts,  1842  to  1898.     See  59  &  60  Vict.  c.  14, 

Sch.  ii.;  61  &  62  Vict.  c.  28. 
t         „  (Ireland)  Act,  1846  (9  &  10  Vict.  c.  3). 

t*       „  (Scotland)  Act,  1726  (13  Geo.  1,  c.  30)'. 

t         „  „  „     1756  (29  Geo.  3,  c.  23). 

t         „  „  „     1830  (11  Geo.  4  &  1  Will.  4,  e.  54). 

*  Five  Mile  Act  (35  Eliz.  c.  2). 

t  Flax  and  Hemp  Seed  (Ireland)  Act,  1810  (50  Geo.  3,c.  82V 

*  Fleet  Marriages  Act  (26  Geo.  2,  c.  33). 
Forbes  Mackenzie  Act  (16  &  17  Vict.  c.  57). 

Forcible  Entries,  Statutes  of  (5  Eich.  2,  c.  7;  15  Eich.  2,  e.  2). 
§  Foreign  Jurisdiction  Act,  1890  (53  &  54  Vict.  c.  37). 
t         „        Law  Ascertainment  Act,  1861  (24  &  25  Vict.  c.  11). 
§         „         Marriage  Act,  1892  (55  &  66  Vict.  c.  23). 
t         ,,         Protestants  Naturalisation  Act,  1708  (7  Anne,  c.  5). 
t         „         Tribunals  Evidence  Act,  1856  (19  &  20  Vict.  c.  113). 

Foresta,  Charta  de  (25  Edw.  1). 
„         Ordinatio  de  (34  Edw.  1). 
t  Forfeiture  Act,  1870  (33  &  34  Vict.  c.  23). 
t  Forgery  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  66). 
t         „  „     1837  (7  Will.  4  &  1  Vict.  c.  84). 

t         „  „     1861  (24  &  26  Vict.  c.  98). 


*  Repealed. 

+  Title  priven  by  the  Short  Titles  Act,  1896. 

IT  Colleotive  title  priven  by  or  under  the  Short  Titles  Act,  1896. 

^  Title  given  hj  the  Act, 
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t  Forgery  of  Foreign  Bills  Act,  1803  (43  Geo.  3,  c.  139). 
Forrest  Fulton's  Act  (50  &  51  Vict.  c.  21,  Water  Supply). 
Fox's  Act  (32  Geo.  3,  e.  60,  Libel), 
t  Frauds  by  Workmen  Act,  1748  (22  Geo.  2,  c.  27). 
t       „  „  „     1777  (17  Geo.  3,  c.  56). 

t        „         Statute  of  (1677,  29  Chas.  2,  c.  3);   1  Rev.  Statt.  r2nd 

ed.),  663. 
*  Fraudulent  Bailee  Act  (20  &  21  Vict.  o.  54). 
t  „  Bankrupts  (Scotland)  Act,  1827(7  &  8  Geo.  4,  c.  20). 

Devises,  Statute  of  (11  Geo.  4  &  1  Will.  4,  c.  47). 
t  Freemen  (Admission)  Act,  1763  (3  Geo.  3,  c.  15). 
t  Freight  for  Treasure  Act,  1819  (59  Geo.  3,  c.  25). 
f  Freshwater  Fisheries  Acts,  1878  to  1886.    See  49  &  50  Viet.  c.  2. 
Friendly  Societies  Act — 

t*1850  (13  &  14  Vict.  c.  115).  1854  (17  &  18  Vict.  c.  56). 

t*1852  (15  &  16  Vict.  c.  65).         §  1896  (59  &  60  Vict.  c.  25). 
§  1908  (8  Edw.  7,  c.  32). 
t  Frivolous  Arrests  Act,  1725  (12  Geo.  1,  c.  29). 
§  Fugitive  Offenders  Act,  1881  (44  &  45  Vict.  e.  69). 

Gagging  Acts,  The  (60  Geo.  3  &  1  Geo.  4,  cc.  1,  2,*  4,  6,* 8, 9=*). 
t  Galashiels  Act,  1867  (30  &  31  Vict.  c.  85). 

Gambling  Act  (14  Geo.  3,  c.  48). 
t  Game  Act,  1831  (1  &  2  Will.  4,  c.  32). 
t       „      Certificates  (Ireland)  Act,  1842  (5  &  6  Vict.  o.  81). 
t       „      Licences  Act,  1860  (23  &  24  Vict.  c.  90). 
t       „      (Scotland)  Act,  1772  (3  Geo.  3,  c.  54). 
t       „  „  „     1832  (2  &  3  Will.  4,  c.  38). 

t       „      Trespass  Act,  1864  (27  &  28  Vict.  c.  67). 
f  Gaming  Act — 

1710  (9  Anne,  c.  19).  1802  (42  Geo.  3,  c.  119). 

1738  (12  Geo.  2,  c.  28).  1835  (5  &  6  WiU.  4,  c.  41). 

1739  (13  Geo.  2,  c.  19).  1845  (8  &  9  Vict.  c.  109). 
1744  (18  Geo.  2,  c.  34).          §  1892  (55  &  56  Viet.  e.  9). 

t  Gaming  Houses  Act,  1854  (17  &  18  Vict.  c.  38). 

t  Gaol  Fees  Abolition  Act,  1815  (55  Geo.  3,  c.  50). 

t      „         „  „  „     1845  (8  &  9  Vict.  c.  114). 

t      „         „  „  (Ireland)  Act,  1821  (1  &  2  Geo.  4,  c.  77). 

t      „     Sessions  Act,  1824  (5  Geo.  4,  c.  12). 

t  Garrotters  Act,  1863  (26  &  27  Vict.  c.  44). 

Gavelet,  Statute  of  (10  Edw.  2). 
§  General  Prisons  (Ireland)  Act,  1877  (40  &  41  Vict.  c.  49). 
t         „       Register  Office  Act,  1852  (15  &  16  Vict.  c.  25). 
t  Geological  Survey  Act,  1845  (8  &  9  Vict.  c.  63). 
t  Gifts  for  Churches  Act,  1803  (43  Geo.  3,  c.  108). 
t      „  „  „         1811  (51  Geo.  3,  c.  115). 

t  Title  given  by  the  Short  Titles  Act,  1896. 

11  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

5  Title  given  by  the  Act. 
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Gilbert  Atete  (17  Geo.  3,  c.  63;  21  Geo.  3,  c.  66  (Clergy);  22  Geo.  3, 
c.  83  (Poor)). 
t  Glebe  Exchange  Act — 

1815  (55  Geo.  3,  c.  147).  1820  (1  Geo.  4,  c.  6). 

1816  (56  Geo.  3,  c.  52).  1825  (6  Geo.  4,  c.  8). 
*  Gloucester,  Statute  of  (6  Edw.  1). 

Gold  and  Silver  Thread  Act,  1741  (1^  Geo.  2,  c.  20). 
„  „  „  „     1788  (28  Geo.  3,  c.  7). 

Wares  Act,  1844  (7  &  8  Vict.  c.  22). 

„     1854  (17  &  18  Vict.  c.  96). 
„    Plate  (Standard)  Act,  1798  (38  Geo.  3,  c.  60). 
Gordon's  (Lord)  Act  (31  &  32  Vict.  c.  100,  S.). 
%  Government  Annuities  Acts,  1829  to  1888. 
t  „  Offices  Security  Act,  1810  (50  Geo.  3,  c.  85). 

„      1836  (6  &  7  Will.  4,  c.  28). 
t  „  „  „  „      1838  (1  &  2  Viet.  c.  61). 

t  ,,  of  India  Act — 

1800  (39  &  40  Geo.  3,  c.  79).     1859  (22  &  23  Vict.  c.  41). 
1833  (3  &  4  Will.  4,  c.  85).        1865  (28  &  29  Vict.  c.  17). 

1853  (16  &  17  Vict.  c.  95).         1869  (32  &  33  Vict.  c.  97). 

1854  (17  &  18  Vict.  c.  77).         1870  (33  &  34  Viet.  c.  3). 
1858  (21  &  22  Vict.  c.  106).    See  Ilbert,  Government  of  India 

(2nd  ed.). 
t  Grammar  School  Act,  1840  (3  &  4  Vict.  c.  77). 
t  Grand  Juries  Act,  1856  (19  &  20  Vict.  c.  54). 
f       „  „      (Ireland)  Acts,  1816  to  1895. 

t        „       Jury  Cess  (Dublin)  Act,  1838  (1  &  2  Vict.  o.  51). 
t        „  „         „     Act,  1846  (9  &  10  Vict.  c.  60). 

t        „  „         „       „     1848  (11  &  12  Vict.  c.  26). 

t        „  „         „     (Ireland)  Act,  1857  (20  &  21  Vict.  c.  7). 

§  Great  Seal  Act,  1880  (43  &  44  Vict.  c.  10). 

Greaves'  Acts.     The  Criminal  Law  Consolidation  Acts  of  1861 
(24  &  25  Vict.  cc.  94—100). 
t  Greek  Loan  Act,  1864  (27  &  28  Vict.  c.  40). 
§       „         „         „     1898  (61  &  62  Vict.  c.  4). 
§       „       Marriages  Act,  1884  (47  &  48  Vict.  c.  20). 
f  Greenwich  Hospital  Acts;  1865  to  1898  (61  &  62  Vict.  e.  24). 
§  Ground  Game  Act,  1880  (43  &  44  Vict.  c.  47). 
I         „  „       Amendment  Act,  1906  (6  Edw.  7,  c.  21). 

t  Guardians  (Ireland)  Act,  1849  (12  &  13  Vict.  c.  4). 

Gurney's  (Russell)  Acts  (30  &  31  Vict.  c.  35;  31  &  32  Vict.  c.  116). 


f  Habeas  Corpus  Act — 

1679  (31  Chas.  2,  c.  '2,  1  Rev.  1804  (44  Geo.  3,  c;  102). 

Statt.  2nd  ed.  672).  1816  (56  Geo.  3,  c.  100). 

1803  (43  Geo.  3,  c.  140).  1862  (25  &  26  Vict.  c.  20). 

§  Hallmarking  of  Foreign  Plate  Act,  1904  (4  Edw.  7,  c.  6). 


*  Repealed. 

t  Title  g^ven  by  the  Short  Titles  Act,  1896. 

H  Collective  title  given  by  or  under  the  Short  Titlea  Act,  1896. 

§  Title  given  by  the  Aot. 
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Hall's  (Sir  Benjamin)  Act  (18  &  19  Vict.    c.    120,    Metropolis 

Management). 
Harbours  Act,  1745  (19  Geo.  2,  c.  22). 
„     1814  (54  G«o.  3,  c.  159). 
Transfer  Act,  1865  (28  &  29  Vict.  c.  100). 
t  Hard  Labour  Act,  1822  (3  Geo.  4,  c.  114). 
t  „  (Ireland)  Act,  1826  (7  Geo.  4,  c.  9). 

*  Hardwicke's  (Lord)  Act  (26  Geo.  2,  c.  33).    See  Re  M'Loughlm's 

Estate  (1878),  1  L.  R.  Ir.  421. 
t  Hares  Act,  1848  (11  &  12  Vict.  o.  29). 
t      „     (Scotland)  Act,  1848  (11  &  12  Vict.  c.  30). 
Harter  Act  (U.S.).    See  The  Rodney,  (1900)  P.  112;  Dobell  v. 

Steamship  Rossmore  Co.,  (1895)  2  Q.  B.  408. 
Hawkesbury  Acts.     See  Campbell  v.  Stein  (1818),  3  Eng.  Eep. 
1418. 
t  Hay  and  Straw  Act,  1796  (36  Geo.  3,  c.  88). 
t         „  „         „      1834  (4  &  5  "WiU.  4,  c.  21). 

t         „  „         „      1866  (19  &  20  Viet.  c.  114). 

t  Heir  Apparents'  Establishments  Act,  1795  (35  Geo.  3,  c.  125). 
t  Heritable  Jurisdictions  (Scotland)  Act,  1746  (20  Geo.  2,  c.  43). 
t  „         Securities  (Scotland)  Act,  1860  (23  &  24  Vict.  c.  80). 

if  Herring  Fisheries  (Scotland)  Acts,  1771  (a)  to  1890. 
t         „         Fishery  Act,  1851  (14  &  15  Vict.  c.  26). 
Hibernim.  Ordinatio  de  statu  (31  Edw.  3,  stat.  4). 
„  Statutum  de  coheredibus  (20  Hen.  3). 

t  Highlands  (Services)  Act,  1715  (1  Geo.  1,  stat.  2,  c.  54). 
t  Highway  Acts,  1835  to  1885. 

t  „         (Eailway  Crossings)  Act,  1839  (2  &  3  Vict.  c.  45). 

t  „         (Scotland)  Act,  1718  (5  Geo.  1,  c.  30). 

„     1771  (11  Geo.  3,  c.  53). 
Hinde  Palmer's  Act  (32  &  33  Viet.  c.  46).     Vide  ante,  p.  205,  n. 
Hobhouse's  Act  (1  &  2  WiU.  4,  c.  60). 
Hogarth  Act  (8  Geo.  2,  c.  13). 
Home  Drummond  Act  (9  Geo.  4,  c.  58). 
t  Hop  Trade  Act,  1800  (39  &  40  Geo.  3,  c.  81). 
t  „         „         1814  (54  Geo.  3,  c.  123). 

Home  Tooke's  Act  (41  Geo.  3,  e.  63). 
t  Hosiery  Act,  1843  (6  &  7  Vict.  c.  40). 
t         „     '     „     1845  (8  &  9  Viet.  c.  77). 
t  Hospitals  (Lreland)  Act,  1818  (58  Geo.  3,  e.  47). 
•([House  of  Commons  (Disqualifications)  Acts,  1715  to  1821 — 
t  1715  (1  Geo.  1,  stat.  2,  c.  56).       f  1812  (52  Geo.  3,  e.  144). 
t  1741  (15  Geo.  2,  c.  22).  f  1813  (54  Geo.  3,  c.  16). 

t  1782  (22  Geo.  3,  c.  45).  f  1821  (1  &  2  Geo.  4,  c.  44). 

t  1801  (41  Geo.  3,  ec.  52,  53). 

(a)  Misprinted  1821  in  59  &  60  Vict.  o.  14,  Soh.  ii. 


t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  Collective  title  given  by  or  vinder  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  House  of  Commons  (Offices)  Act — 

1812  (52  Geo.  3,  o.  11).  1849  (12  &  13  Vict.  c.  72). 

1846  (9  &  10  Vict.  c.  77).  1856  (19  &  20  Vict.  c.  1). 

House  of  Commons  (Officers)  Act,  1834  (4  &  5  Will.  4,  c.  70). 

(Speaker)  Act,  1832  (2  &  3  WiU.  4,  e.  105). 
(Vacation  of  Seats)  Act,  1864  (27  &  28  Vict. 
0.  34). 
t  House  Tax  Act — 

1803  (43  Geo.  3,  c.  161).  1832  (2  &  3  WiU.  4,  c.  113). 

1808  (48  Geo.  3,  c.  55).  1834  (4  &  5  Will.  4,  c.  19). 

1817  (57  Geo.  3,  c.  25).  1851i(14  &  15  Viet.  c.  36). 

1825  (6  Geo.  4,  c.  7).  187f  (34  &  35  Vict.  e.  103). 

Housing  of  the  Working  C'laeses  Acts,  1890  to  1903.    See  3  Edw.  7, 
c.  39,  s.  17. 
§  Housing,  Town  Planning,  &c.  Act,  1909  (9  Edw.  7,  c.  44). 

Ibbetson's  (Sir  Selwin)  Acts  (32  &  33  Vict.  e.  27;  33  &  34  Vict. 

c.  29). 
t  Illicit  Distillation  (Ireland)  Act,  1831  (1  &  2  Will.  4,  c.  55). 
f      „  „  „  „     1857  (20  &  21  Vict.  e.  40). 

t       „  „         (Scotland)  Act,  1822  (3  Geo.  4,  c.  52). 

t  Illusory  Appointments  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  46). 
t  Imprisonment  for  Debt  Act,  1827  (7  &  8  Geo.  4,  c.  71). 
t  „  (Scotland)  Act,  1856  (19  &  20  Vict.  c.  46). 

t  Improvement  of  Land  Act,  1864  (27  &  28  Vict.  c.  114). 
t  Incitement  to  Mutiny  Act,  1797  (37  Geo.  3,  e.  70).     See  2  Staph. 

Hist.  Cr.  Law,  p.  293. 
f  Inclosure  Act — 

*  1756  (29  Geo.  2,  c.  36).  '  1833  (3  &  4  WiU.  4,  c.  87). 

*  1757  (31  Geo.  2,  c.  41).         *  1836  (6  &  7  WiU.  4,  c.  115). 
1773  (13  Geo.  3,  o.  81).         *  1840  (3  &  4  Vict.  c.  31). 

*  1821  (1  &  2  Geo.  4,  c.  43). 
<|[  Inclosure  Acts,  1845  to  1882. 

t*         „         (Consolidation)  Act,  1801  (41  Geo.  3,  c.  109). 

t  „        and  Drainage  Eates  Act,  1833  (3  &  4  WiU.  4,  c.  35). 

t  Income  Tax  Acts — 

1842  (5  &  6  Vict.  c.  35).  1859  (22  &  23  Vict.  c.  18). 

1851  (14  &  15  Vict.  c.  12).         1860  (23  &  24  Vict.  c.  14). 

*  1854  (17  &  18  Vict.  c.  24). 

t  Income  Tax  (Foreign  Dividends)  Act,  1842  (6  &  6  Vict.  c.  80,  s.  2). 

I  „         „     (Insurance)  Act,  1863  (16  &  17  Vict.  c.  91). 

t  „         „              „             „     1855  (18  &  19  Vict.  c.  35). 

t  Incumbents  Act,  1868  (31  &  32  Vict.  e.  117). 

t  India  Bishops  Act,  1842  (5  &  6  Vict.  c.  119). 

t  „     MiUtary  Funds  Act,  1866  (29  &  30  Vict.  c.  18). 

t  „      (North- West  Provinces)  Act,  1835  (b  &  6  Will.  4,  c.  52). 

t  „     Officers'  Salaries  Act,  1837  (7  WiU.  4  &  1  Vict.  c.  47). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  CoUeotive  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  India  Salaries  and  Penisions  Act  (6  Geo.  4,  c.  85). 

t      „     Stock  Dividends  Act,  1871  (34  &  35  Vict.  c.  29). 

t  Indian  Bishops  and  Courts  Act,  1823  (4  Geo.  4,  o.  71). 

t       „  „        Act,  1871  (34  &  35  Vict.  c.  62). 

t       „       Civil  Service  Act,  1861  (24  &  25  Vict.  c.  64). 

t       „       Councils  Act,  1869  (32  &  33  Vict.  c.  98). 

t       „  „  „     1871  (34  &  35  Vict.  c.  34). 

t       „  „  „     1874  (37  &  38  Vict.  c.  91). 

t       „       High  Courts  Act,  1861  (24  &  25  Vict.  c.  104). 

t       „  „  „     1866  (28  &  29  Vict.  c.  15).' 

t       „       Insolvency  Act,  1848  (11  &  12  Vict.  c.  21). 

*       „       Presidency  Towns  Act,  1815  (65  Geo.  3,  c.  84). 

t       „       Prize  Money  Act,  1866  (29  &  30  Vict.  o.  47). 

t        „  „  „         1868  (31  &  32  Vict.  c.  37). 

t      „       Eailway  Companies  Act,  1868  (31  &  32  Vict.  c.  26). 

t       „  „  „  „     1873  (36  &  37  Viet.  c.  43). 

t       „        Salaries  and  Pensions  Act,  1825  (6  Geo.  4,  c.  85). 

t       „       Securities  Act,  1860  (23  &  24  Vict.  c.  5). 

t  Indictable  Offences  Act,  1848  (11  &  12  Vict.  o.  42). 

t*         „  „       (Ireland)  Act,  1849  (12  &  13  Vict.  c.  69). 

Inebriates  Acts,  1879  to  1900.    See  63  &  64  Viet.  c.  28. 
t  Infant  Executors  (Ireland)  Act,  1818  (58  Geo.  3,  c.  81). 
t        „       Felons  Act,  1840  (3  &  4  Vict.  c.  90). 


Marriage  Act,  1860  (23  &  24  Vict.  e.  83). 

Property  Act,  1830  (11  Geo.  4  &  1  WiU.  4,  c.  65). 

(Ireland)  Act,  1836  (6  &  6  Will.  4,  e.  17). 

Settlements  Act,  1855  (18  &  19  Vict.  c.  43). 
t  Infeftment  Act,  1845  (8  &  9  Vict.  c.  36). 
t  Inferior  Courts  Act,  1779  (19  Geo.  3,  o.  70). 
t       „  „  „     1844  (7  &  8  Vict.  c.  19). 

t       „  „      Officers  (Ireland)  Act,  1858  (21  &  22  Vict.  c.  52). 

t  Inheritance  Act,  1833  (3  &  4  Will.  4,  c.  106). 
t  Inland  Revenue  Act,  1855  (18  &  19  Vict.  c.  78). 
t       „  „  „     1868  (31  &  32  Vict.  c.  124). 

t        „  „         Board  Act,  1849  (12  &  13  Viot.  o.  1). 

t  Innkeepers'  Liability  Act,  1863  (26  &  27  Vict.  e.  41). 
t  Insolvency  Courts  Act,  1835  (5  &  6  Will.  4,  c.  42). 
•|f  International  Copyright  Acts. 

§  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  post,  Appendix  C. 
t  Intestate  Moveable  Succession  (Scotland)  Act,  1855  (18  &  19  Vict. 

e.  23). 
t  Intestates  Act,  1873  (36  &  37  Vict.  c.  52). 
t  „  „     1875  (38  &  39  Vict.  c.  27). 

§  „        Estates  Act,  1884  (47  &  48  Vict.  c.  71). 

t  Intoxicating  Liquors  (Ireland)  Act,  1816  (65  Geo.  3,  c.  19). 
t  Irish  Appeals  Act,  1783  (23  Geo.  3,  c.  28). 


*  Eepealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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§  Irish  Bankrupt  and  Insolvent  Act,  1867  (20  &  21  Vict.  c.  60). 

t     „     Charges  Act,  1801  (41  Geo.  3,  c.  32). 

t      „      Constabulary  Act,  1847  (10  &  11  Vict.  c.  100). 

§      „     Land  Act,  1903  (3  Edw.  7,  c.  37). 

§      „         „       „     1909  (9  Edw'.  7,  c.  42). 

f  "  Irish  Valuation  Acts."    And  see  52  &  53  Vict.  o.  63,  s.  24,  post, 

Appendix  C. 
t  Isle  of  Man  Purchase  Act,  1765  (5  Geo.  3,  c.  26). 

Isolation  Hospitals  Acts,  1893  and  1901.    See  1  Edw.  7,  e.  8. 


t  Jamaica  Act,  1866  (29  &  30  Vict.  c.  12). 

t         „       Loan  Act,  1862  (25  &  26  Vict.  c.  55). 

*  Jeofails,  Statutes  of  (22  Edw.  4,  c.  60;  32  Hen.  8,  c.  30;  37  Hen.  8, 

c.  6).    See  3  Reeves,  Hist.  Eng.  Law,  p.  309. 

Jervis'  Acts  (11  &  12  Vict.  cc.  42,  43,  44;  and  18  &  19  Vict.  c.  57). 

Jewry,  Statutes  of  (de  Judaismo).     Vide  ante,  p.  53. 
t  Jews'  Belief  Act,  1858  (21  &  22  Vict.  c.  49). 
t  Joint  Stock  Banks  Act,  1838  (1  &  2  Vict.  c.  96). 
t       „         „  „  „     1856  (19  &  20  Vict.  e.  100). 

t       „         „  „       (Scotland)  Act,  1856  (19  &  20  Viet.  c.  3). 

t       „         „      Companies  Act,  1840  (3  &  4  Vict.  c.  111), 
t  '    „     Tenancy  (Ireland)  Act,  1823  (4  Geo.  4,  c.  36). 

*  Jointures,  Statute  of  (11  Hen.  7,  c.  20). 
Judges'  Lodgings  (Ireland)  Act,  1801  (41  Geo.  3,  c.  88). 

Act,  1839  (2  &  3  Vict.  c.  69). 
„  Pensions  Act,  1799  (39  Geo.  3,  c.  110). 
„  „  „      1813  (53  Geo.  3,  c.  153). 

„      1825  (6  Geo.  4,  e.  84). 
(Ireland)  Act,  1814  (54  Geo.  3,  c.  96). 
(Scotland)  Act,  1808  (48  Geo.  3,  c.  146). 
Judgment  of  Death  Act,  1823  (4  Geo.  4,  c.  48). 

Mortgage  (Ireland)  Act,  1850  (13  &  14  Vict.  c.  29). 
„      1868  (21  &  22  Viet.  c.  105). 
Judgments  Act^— 

1838  (1  &  2  Vict.  c.  110).  1855  (18  &  19  Viet.  c.  15). 

1839  (2  &  3  Vict.  c.  11).  1864  (27  &  28  Viot.  e.  112). 

1840  (3  &  4  Vict.  c.  82). 

t  Judgments  (Ireland)  Act,  1844  (7  &  8  Vict.  c.  90). 

t  „  „  „      1849  (12  &  13  Vict.  c.  95). 

t  „        Registry  (Ireland)  Act,  1850  (13  &  14  Vict.  c.  74). 

t  „  „  „  „      1871  (34  &  35  Vict.  c.  72). 

f  Judicature  Acts,  1873  to  1899.    See  62  &  63  Vict.  c.  6,  s.  2. 

t  „         (Ireland)  Act,  1831  (1  &  2  Will.  4,  c.  31). 

<If  „  „        Acts,  1877  to  1897  (60  &  61  Vict.  c.  66). 

t  Judicial  Committee  Act,  1833  (3  &  4  Will.  4,  c.  41). 

t         „  „  „     1843  (6  &  7  Vict.  c.  38). 

t         „  „  „     1844  (7  &  8  Vict.  c.  69). 

•  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

It  Oolleotive  title  given  by  or  under  the  Short  Titles  Act,  1896. 

f)  Title  given  by  the  Act. 
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t  Judicial  Factors  Act,  1849  (12  &  13  Vict.  o.  51). 
t         „       Eatifications  (Scotland)  Act,  1836  (6  &  7  Will.  4,  c.  43). 
%  Juries  Acts,  1825  to  1870. 

t       „       Act,  1825  (6  Geo.   4,  c.  50),  formerly  called  the  County 
Juries  Act,  1825. 
„       1862  (25  &  26  Vict.  c.  107). 
„       1870  (33  &  34  Vict.  c.  77). 
Detention  Act,  1897  (60  &  61  Vict.  c.  18). 
(Ireland)  Act,  1872  (35  &  36  Vict.  c.  25). 

Acts,  1871  to  1894. 
(Lighthouse  Keepers'  Exemption)  Act,  1869  (32  &  33  Vict. 

0.  36). 
(Scotland)  Act,  1826  (7  G«o.  4,  c.  8). 
Acts,  1746  to  1869. 
t  Jurisdiction  in  Eating  Act,  1877  (40  &  41  Vict.  c.  11). 
t  Jurors  (Scotland)  Act,  1745  (19  Geo.  2,  c.  9). 
t         „  „  „      1826  (6  Geo.  4,  c.  22). 

t  Jury  Trials  (Scotland)  Act,  1815  (65  Geo.  3,  c.  42). 
t  „  „  „     1819  (59  Geo.  3,  c.  35). 

t  „  „  „     1837  (7  WiU.  4  &  1  Viet.  c.  14). 

t  Justice  Clerks'  Fees  Act,  1753  (26  Geo.  2,  c.  14). 
t         „  „  „      (Middlesex)  Act,  1754  (27  Geo.  2,  c.  16). 

t  Justices  Act,  1753  (26  Geo.  2,  c.  27). 
t        „       Commitment  Act,  1741  (15  Geo.  2,  c.  24). 
t        „  „  „     1743  (17  Geo.  2,  c.  6). 

t        „        (Ireland)  Act,  1826  (7  Geo.  4,  c.  61). 
t        „  „  „     1842  (6  &  6  Vict.  c.  46). 

t        „  „  „     1843  (6  &  7  Vict.  c.  8). 

t        „        Jurisdiction  Act,  1742  (16  Geo.  2,  c.  18). 
t        „  „  „     1852  (15  &  16  Vict.  c.  38). 

t        „       Oaths  Act,  1766  (7  Geo.  3,  c.  9). 
§        „       of  the  Peace  Act,  1906  (6  Edw.  7,  c.  16). 
t        „  „  Small  Debt  (Scotland)  Act,  1825  (6  Geo.  4, 

c.  48). 
t        ..  »  =,  »  ,,       1849    (12    &  13 

Vict.  c.  34). 
„        Protection  Act,  1803  (43  Geo.  3,  e.  141). 

„      1848  (11  &  12  Vict.  c.  44). 
(Ireland)  Act,  1849  (12  &  13  Viet.  c.  16). 

*  „        Qualification  Act,  1731  (5  Geo.  2,  c.  18). 

*  „  „  „      1744  (18  Geo.   2,  c.   20). 

*  „  „  ,,      1871  (34  &  35  Vict.  c.  18). 

*  „  „  „      1875  (38  &  39  Vict.  c.  54). 
[*      „                 „             Acts,  1731  to  1876. 

(Seilly  Islands)  Act,  1834  (4  &  5  Will.  4, 
c.  43). 
t        „       Quorum  Act,  1766  (7  Geo.  3,  c.  21). 
t        „       (Scotland)  Act,  1856  (19  &  20  Vict.  e.  48). 


*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

^  Title  given  by  the  Act. 
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Justiciariis  assignatis,  Statutum  de  (incert.  temp.).    See  2  Eeeves, 
Hist.  Eng.  Law,  197. 
t  Justiciary  and  Circuit  Courts  (Scotland)  Act,  1783  (23  Geo.  ;3, 

c.  45). 
t  „         'Courts  (Scotland)  Act,  1814  (64  Geo.  3,  c.  67). 

t  „         Court  (Scotland)  Act,  1868  (31  &  32  Vict.  c.  95). 

i  „  „  „         Acts,  1873  to  1892. 

t  „         (Scotland)  Act,  1848  (11  &  12  Vict.  o.  79). 

Keating's  Act  (18  &  19  Vict.  c.  67). 

*  Kenilworth,  Statute  of  (51  &  52  Hen.  3). 

Kidnapping  Act,  1872.  Short  title  of  35  &  36  Viet.  c.  19,  a.  1, 
repealed  by  38  &  39  Vict.  c.  51,  s.  11,  and  new  title, 
Pacific  Islanders  Protection  Acts,  substituted  by  sect.  1. 

t  Kilmainham  Hospital  Pensions  Commutation  Act,  1813  (53  Geo.  3, 
e.  154). 

t  King's  County  Assizes  Acts,  1832  (2  &  3  Will.  4,  c.  60). 
Kingsdown's  (Lord)  Act  (24  &  25  Vict.  c.  114). 

t  Kinsale  Act,  1819  (59  Geo.  3,  c.  84). 

t  Knackers  Act,  1786  (26  Geo.  3,  c.  71). 

t         „         .  „      1844  (7  &  8  Vict.  c.  87). 

*  Labourers,  Statute  of  (23  Edw.  3).    See  Eeeves,  Hist.  Com.  Law, 

vol.  2,  p.  455;  vol.  3,  p.  587. 
t  „  (Ireland)  Act,  1860  (23  &  24  Vict.  c.  19). 

i         „  „        Acts,  1883  to  1896.    And  see  59  &  60  Vict. 

c.  14,  Scb.  ii. 
t  Lanark  Prisons  Act,  1868  (31  &  32  Vict.  c.  50). 
t  Lancaster  County  Clerk  Act,  1871  (34  &  35  Vict.  o.  73). 
f         „  „       Palatine  Acts,  1794  to  1871. 

t  Land  Drainage  Act,  1845  (8  &  9  Vict.  c.  56). 
t       „  „  „     1847  (10  &  11  Vict.  c.  38). 

t       „  „         (Rating)  Act,  1743  (17  Geo.  2,  c.  37). 

t       „  „         (Scotland)  Act,  1847  (10  &  11  Vict.  c.  113). 

%     „     Law  (Ireland)  Acts.     See  59  &  60  Vict.  c.  47,  ss.  48,  50; 

9  Edw.  7,  c.  42,  s.  68. 
^     „     Purchase  (Ireland)  Acts.    And  see  59  &  60  Vict.  c.  47,  ss.  48, 

50;  3  Edw.  7,  c.  37,  ss.  98,  100;  9  Edw.  7,  o.  42,  s.  68. 
t       „     Registry  Act,  1862  (25  &  26  Vict.  c.  53). 
f  Land  Tax  Act — 

1797  (38  Geo.  3,  c.  5).  1834  (4  &  5  WiU.  4,  c.  60). 

1813  (53  Geo.  3,  c.  142).         1842  (5  &  6  Vict.  c.  37). 
1831  (1  &2  WiU.  4,  c.  21). 
t  Land  Tax  Certificates  Forgery  Act,  1812  (52  Geo.  3,  c.  143). 
t  „         Commissioners  Act,  1798  (38  Geo.  3,  c.  48). 

„     1827  (7  &  8  Geo.  4,  c.  75). 
„  „  „     1828  (9  Geo.  4,  c.  38). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  OoUeotive  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Land  Tax  Perpetuation  Act,  1798  (38  Geo.  3,  c.  60). 
t  Land  Tax  Redemption  Act — 

1802  (42  Geo.  3,  o.  116).  1817  (57  Geo.  3,  c.  100). 

1803  (43  Geo.  3,  o.  51).     *  1837  (7  Will.  4  &  1  Vict.  c.  17). 
1805  (45  Geo.  3,  c.  77).      *  1838  (1  &  2  Vict.  c.  58). 

1810  (50  Geo.  3,  c.  58).      *  1853  (16  &  17  Vict.  c.  74). 

1813  (53  Geo.  3,  c.  123).      1853.  No.  2  (16  &  17  Vict.  c.  117). 

1814  (54  Geo.  3,  c.  173). 

t  Land  Tax  Eedemption  (Investment)  Act,   1853   (16  &  17  Vict. 

0.  90). 
§      „       Transfer  Act,  1875  (38  &  39  Vict.  e.  87). 
I      „  „  „     1897  (60  &  61  Vict.  c.  65). 

t      „  „         (Ireland)  Act,  1848  (11  &  12  Vict.  c.  120). 

t  Landed  Estates  Court  (Ireland)  Act,  1858  (21  &  22  Vict.  c.  72). 
t       „  „  „  „  „     1861  (24  &  26  Vict.  c.  123). 

%     „         Property  Improvement  (Ireland)  Acts, 
t  Landlord  and  Tenant  Act,  1709  (8  Anne,  c.  18). 
t  „  „  „     1730  (4  Geo.  2,  c.  28): 

t  „  „  „     1851  (14  &  15  Vict.  c.  25). 

t  „  „  (Ireland)  Act,  1871  (34  &  35  Vict.  c.  92). 

f  Lands  Clauses  Acts,  in  all  statutes  passed  after  1889:  — 

(1)  As  to  England  and  Wales,  8  &  9  Vict.  c.  18;  23  (Ss  24  Viet. 

c.  106;  32  &  33  Vict.  c.  18;  46  &  47  Vict.  c.  15;  and  any 
Act  for  the  time  being  in  force  amending  them. 

(2)  As  to  Scotland,  8  &  9  Vict.  e.  19;  23  &  24  Vict.  c.  106;  and 

any  Act  for  the  time  being  in  force  amending  them. 

(3)  As  to  Ireland,  8  &  9  Vict.  c.  18;  23  &  24  Vict.  c.  97;   14  &  15 

Vict.  c.  70;  27  &  28  Vict.  c.  71;  31  &  32  Vict.  c.  70;  and 

any  Act  for  the  time  being  in  force  amending  them. 

Int.  Act,  1889,  s.  23,  post,  Appendix  C. 
t  Lands  Valuation  (Scotland)  Act,  1864  (17  &  18  Viet.  c.  91). 
t       „  „  „  „     1857  (20  &  21  Vict.  c.  58). 

Langdale's  (Lord)  Act  (7  Will.  4  &  1  Vict.  c.  26,  Wills), 
t  Larceny  Act,  1861  (24  &  25  Vict.  c.  96). 
t         „  „     1868  (31  &  32  Vict.  c.  116). 

§         „  „     1896  (59  &  60  Vict.  c.  52). 

§         „  „     1901  (1  Edw.  7,  c.  10). 

Acts,  1861  to  1901.    See  1  Edw.  7,  c.  10,  s.  24. 
t  Lascars  Act,  1823  (4  Geo.  4,  c.  80).. 
t  Law  Agents  (Scotland)  Act,  1873  (36  &  37  Vict.  c.  63). 
t       „    Costs  (Ireland)  Act,  1823  (4  Geo.  4,  c.  89). 
§       „    of  Distress  Amendment  Act,  1908  (8  Edw.  7,  c.  53). 
I       „  „         and  Small  Debts  (Ireland)  Act,  1893  (66  &  57 

Vict.  c.  36). 
t       „    of  Property  Amendment  Act,  1859  (22  &  23  Viet.  c.  35). 


*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

if  CoUeotive  title  given  by  or  under  the  Short  Titles  Act,  18 

§  Title  given  by  the  Act. 


Digitized  by  Microsoft® 


636         ,  Appendix  B. 

t  Law  of  Properly  Amendment  Act,  1860  (23  &  24  Vict.  o.  38). 

t       „    TermsAct,  1830(llGeo.  4&1  Wm.  4,  c.  70). 

t       „        „       Explanation  Act,  1830  (1  Will.  4,  c.  3). 

t  Leases  Act,  1845  (8  &  9  Viet.  c.  124). 

t       „  „     1849  (12  &  13  Vict.  c.  26). 

t       „  „     1850  (13  &  14  Vict.  c.  17). 

t       „       (Ireland)  Act,  1846  (9  &  10  Vict.  c.  112). 

t  Leasing  Making  (Scotland)  Act,  1825  (6  Geo.  4,  c.  47). 

t  Lecturers  and  Parish  Clerks  Act,  1844  (7  &  8  Vict.  c.  59). 

t  Lectures  Copyright  Act,  1835  (5  &  6  Will.  4,  c.  65). 

Leeman's  Acts  (30  &  31  Vict.  c.  29;  34  &  35  Vict.  c.  61).    See  Ferry 
V.  Barnett  (1885),  14  Q.  B.  D.  467. 

t  Legacy  Duty  Act,  1796  (36  Geo.  3,  o.  52). 

t         „  „  1799  (39  Geo.  3,  c.  73). 

t         „  „  1805  (45  Geo.  3,  c.  28). 

t  Levy  of  Fines  Act,  1822  (3  Geo.  4,  c.  46). 

t    „      „    1823  (4  Geo.  4,  c.  37). 

Lex  Loci  Act  (Indian  Law  XXI.  of  1850).     See  Ilbert,  Govt,  of 
India  (2nd  ed.),  328,  n. 

t  Libel  Act,  1792  (32  Geo.  3,  c.  60). 

t  „  1843  (6  &  7  Vict.  c.  96). 

t  „  1845  (8  &  9  Vict.  c.  75). 

t  Liberated  Africans  Act,  1853  (16  &  17  Vict.  c.  86). 

t  Liberties  Act,  1836  (6  &  7  WiU.  4,  c.  87). 

t  „  1850  (13  &  14  Vict.  e.  105). 

t  Liberty  of  Ely  Act,  1837  (7  Will.  4  &  1  Vict.  c.  53). 

t  „         Eeligious  Worship  Act,  1856  (18  &  19  Vict.  c.  86). 

t  Licensed  Grocers  (Ireland)  Act,  1818  (58  Geo.  3,  c.  57). 

f  Licensing  Acts,  1828  to  1904.     See  2  Edw.   7,  c.  28,  s.  34;   4 

Edw.  7,  c.  23,  s.  10  (1). 
§  „         (Consolidation)  Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  24). 

t         „         (Ireland)  Acts,  1833  to  1881. 
§  „         (Scotland)  Act,  1903  (3  Edw.  7,  c.  25). 

%*       „  „         Acts,  1828  to  1887;    See  sched.  to  3  Edw.  7, 

c.  25. 
t  Life  Annuities  Act,  1808  (48  Geo.  3,  c.  142). 
t      „    Assurance  Act,  1774  (14  Geo.  3,  c.  48). 
t*    „  „         Companies  Acts.    See  9  Edw.  7,  c.  49,  Sched.  9. 

t      „     Insurance  (Ireland)  Act,  1866  (29  &  30  Vict.  e.  42). 
t  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90). 
t         „         of  Towns  (Ireland)  Act,  1857  (20  Vict.  c.  12). 
t  Limitation  Act,  1623  (21  Jas.  1,  e.  16);  1  Eev.  Statt.  (2nd  ed.),  577. 
1833  (3  &  4  Will.  4,  c.  27),  Real  Property. 
1874  (37  &  38  Vict.  c.  57)       „ 
t  „         of  Actions  Act,  1843  (6  &  7  Vict.  c.  54). 

f  Limitations  of  Actions  and  Costs  Act,  1842  (5  &  6  Vict.  c.  97). 
Statute  of  (21  Jas.  1,  c.  16). 


t  Title  given  by  the  Short  Titles  Act,  1896. 

H  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Linen  and  Hemp  Manufactures  Act,  1750  (24  Geo.  2,  c.  31). 

t*     „      and  Hempen  Manufactures  (Scotland)  Act,  1726  (13  Geo.  1, 

c.  26). 
t       „      Manufactures  (Ireland)  Act,  1835  (5  &  6  Will.  4,  c.  27). 
f       „  „  „  „     1844  (7  &  8  Vict.  c.  47). 

t       „       Trade  Marks  Act,  1743  (17  Geo.  2,  c.  30). 
t       „  „  „         1744  (18  Geo.  2,  c.  24). 

t  Liqueur  Act,  1848  (11  &  12  Vict.  c.  121). 
t  Lis  pendens  Act,  1867  (30  &  31  Vict.  c.  47). 
t  Loan  Societies  Act,  1840  (3  &  4  Vict.  c.  110). 
t  Lobsters  (Scotland)  Act,  1735  (9  Geo.  2,  c.  33). 

Local  Authorities  Loans  (Scotland)  Acts,  1891  and  1893.    See  56  & 
57  Vict.  c.  8. 
§      „     Government  Act,  1888  (51  &  62  Vict.  c.  41). 
§      „  „  „      1894  (56  &  57  Vict.  c.  73). 

t      „  „  (Ireland)  Act,  1871  (34  &  35  Vict.  c.  109). 

§      „  „  „       Acts,  1898  to  1901.     See  2  Edw.  7, 

c.  38,  s.  24;  1902  (2  Edw.  7,  c.  38). 
(Scotland)  Acts.     See  57  &  58  Vict.  c.  58,  s.  1. 
t      „      Militia  (England)  Act,  1812  (52  Geo.  3,  c.  38). 
t      „  „  „  „     1813  (53  Geo.  3,  c.  28). 

t      „  „     Exemption  Act,  1812  (52  Geo.  3,  c.  116). 

*  „  „     (Ireland)  Act,  1813  (53  Geo.  3,  c.  48). 

*  „  „     (Scotland)  Act,  1812  (52  Geo.  3,  c.  68). 

t      „     Taxation  Returns  Act,  1860  (23  &  24  Vict.  c.  51). 

Locke  King's  Acts,  17  &  18  Vict.  c.  113;  30  &  31  Vict.  c.  69;  40  & 
41  Vict.  c.  34.    See  Dowdall  v.  M'Cartan  (1880),  5  L.  R. 
(Ir.)  642. 
Locke's  Act  (23  &  24  Vict.  c.  127). 
t  Lock-up  Houses  Act,  1848  (11  &  12  Vict.  c.  101). 
t*Lodgers'  Goods  Protection  Act,  1871  (34  &  35  Vict.  c.  79). 
§  London  Government  Act,  1899  (62  &  63  Vict.  c.  14). 
t         „       Hackney  Carriages  Act — 

1831  (1  &  2  WiU.  4,  c.  22).         1850  (13  &  14  Viet.  c.  7). 
1833  (3  &  4  Will.  4,  c.  48).         1853  (16  &  17  Vict.  c.  33). 
1843  (6  &  7  Vict.  c.  86).  1853,  No.  2  (16  &  7  Vict.  c.  127). 

§  Lord  Chancellor's  Augmentation  Act  (26  &  27  Vict.  c.  120). 
I      „  „  Pension  Act,  1832  (2  &  3  Will.  4,  c.  111), 

f      „      Lieutenant's  and  Lord  Chancellor's  Salaries  (Ireland)  Act, 
1832  (2&3  Will.  4,  c.  116). 
Lords'  (The)  Act  (32  Geo.  2,  c.  28).    See  Zouch  v.  Empsey  (1821), 

4B.  &  Aid.  522). 
Lord's  Day  Acts.     See  Sunday  Observance  Act. 
t  Lords  Justices  Act,  1837  (7  Will.  4  &  1  Vict.  c.  72). 
f  Lotteries  Act — 

1710  (9  Anne,  c.  6).  1806  (46  Geo.  3,  c.  148). 

1721  (8  Geo.  1,  c.  2).         1823  (4  Geo.  4,  c.  60). 

1722  (9  Geo.  1,  c.  19).        1836  (6  &  7  Will.  4,  c.  66). 
1732  (6  Geo.  2,  c.  35).        1845  (8  &  9  Vict.  c.  74). 


t  Title  given  bj  the  Short  Titles  Act,  1896. 
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t  Lotteries  (Ireland)  Act,  1780  (21  Geo.  3,  c.  14). 

Lubbock's  (Sir  John)  Act  (34  &  36  Vict.  c.  17,  Bank  Holidays). 
§  Lunacy  Act,  1890  (53  &  54  Vict.  c.  6). 

(Ireland)  Acts,  1821  to  1901.    See  1  Edw.  7,  c.  17,  s.  7. 
(Scotland)  Acts,  1857  to  1900.    See  63  &  64  Vict.  c.  54. 
■■♦Lunatic  Asylum  Loans  (Ireland)  Act,  1878  (41  &  42  Vict.  e.  24). 

Lunatics  Eemoval  (India)  Act,  1851  (14  &  15  Vict.  c.  81). 

Lying-in  Hospitals  Act,  1773  (13  Geo.  3,  c.  82). 

Lyndhurst's  (Lord)  Act  (5  &  6  Will.  4,  c.  54,  Marriage). 
t  Lyon  King  of  Arms  Act,  1867  (30  &  31  Vict.  c.  17). 

t  Magistrates  (Scotland)  Act,  1870  (33  &  34  Vict.  c.  37). 
Magna  Charta  (1),  (9  Hen.  3,  c.  16). 

„       (2),  1297  (25  Edw.  1);  1  Eev.  Statt.  (2nd  ed.),  44. 
t  Malicious  Damage  Acts,  1812  (52  Geo.  3,  c.  130);  1861  (24  &  25 

Vict.  c.  97). 
t  „  „        (Scotland)  Act,  1816  (56  Geo.  3,  c.  125). 

t  „      Injuries  (Ireland)  Act,  1848  (11  &  12  Vict.  c.  69). 

t  „  „  „  „       1853  (16  &  17  Vict.  c.  38). 

Malins'  Acts  (18  &  19  Vict.  c.  43;  20  &  21  Vict.  c.  57). 
t  Malta  Act,  1801  (41  Geo.  3,  c.  103). 
t  Mandamus  (Ireland)  Act,  1826  (7  Geo.  4,  c.  21). 
t  Manor  Courts  Abolition  (Ireland)  Act,  1859  (22  Vict.  c.  14). 
§  Manufactured  Tobacco  Act,  1863  (26  &  27  Vict.  c.  7). 
t*Manufaetures  Improvement  Fund  (Scotland)  Act,  1847  (10  &  11 
Vict.  c.  91). 
Maraschino  Act  (11  &  12  Vict.  c.  121). 
t*Marinc  Insurance  Act,  1745  (19  Geo.  2,  c.  37).     See  Gedge  v. 
Royal  Exchange  Assurance  Corporation,  (1900)  2  Q.  B. 
214.    6  Edw.  7,  c.  41. 
f  Marine  Insurance  Act,  1788  (23  Geo.  3,  c.  56). 

Markets  and  Fairs  Weighing  of  Cattle  Acts,  1887  and  1891.    See 

54  &  56  Vict.  c.  70. 
Marlbridge  or  Marlborough,  or  Marlberge,  Statute  of,  1267  (52 
Hen.  3;   1  Eev.  Statt.  (2nd  ed.),  5). 
f  Marriage  Act — 

1823  (4  Geo.  4,  c.  76).  1836  (6  &  7  Will.  4,  c.  85). 

1824  (5  Geo.  4,  c.  32).  1840  (3  (fe  4  Vict.  c.  72). 
1835  (6  &  6  Will.  4,  c.  54). 

t  Marriage  Acts,  1811  to  1898.    See  61  &  62  Vict.  c.  58,  s.  1  (1). 

t  Marriage  and  Eegistration  Act,  1856  (19  &  20  Vict.  c.  119). 

t  „         (Ireland)  Act,  1844  (7  &  8  Vict.  c.  81). 

t  „  „  „     1846  (9  &  10  Vict.  c.  72). 

■|-         „         Law  (Ireland)  Amendment  Act,   1863   (26  &  27  Vict. 

c.  27). 
f         ,,        Law  (Ireland)  Amendment  Acts,  1863  and  1873.     See 

36  &  37  Vict.  c.  16. 


*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

1[  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

^  Title  given  by  the  Act. 
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t  Marriage  of  Lunatics  Act,  1811  (61  Geo.  3,  c.  67). 

t  „         (Seotland)  Act,  1834  (4  &  5  Will.  4,  c.  28). 

t  „  „  „     1856  (19  &  20  Vict.  o.  96). 

t  „         (Society  of  Friends)  Act,  1860  (23  &  24  Vict.  c.  18). 

t  „  „  „  „     1872  (35  &  36  Vict.  c.  10). 

f  Marriages  Confirmation  Act — 

1804  (44  Geo.  3,  c.  77).  1830  (11  Geo.  4  &  1  Will.  4, 

1808  (48  Geo.  3,  c.  127).  c.  18). 

1825  (6  Geo.  4,  c.  92).  1860  (23  &  24  Vict.  c.  24). 

See  A.pp.  vii.  to  Official  Index  to  Statutes  (ed.  1910). 
Married  Women's  Property  Acts,  1882  to  1908.    See  47  &  48  Vict. 

c.  14;  7  Edw.  7,  c.  18,  s.  4;  8  Edw. 
7,  c.  27. 
§         „  „  „       Act,  1893  (56  &  57  Vict.  c.  63). 

t         „  „  „       (Ireland)    Act,    1865  (28    &   29  Vict. 

0.  43). 
§         „  „  „       (Scotland)    Act,    1881  (44  &  45  Vict. 

c.  21). 
t         „  „         Reversionary  Interests  Act,  1857  (20  &  21  Vict. 

c.  57). 
Marten's  Act  (42  &  43  Vict.  c.  31),  Burials. 
t  Master  of  the  EoUs  (Ireland)  Act,  1801  (41  Geo.  3,  c.  25). 
t*Masters  and  Workmen  Arbitration  Act,  1824  (5  Geo.  4,  c.  96). 
if  Matrimonial  Causes  Acts,  1857  to  1878. 

t  1857  (20  &  21  Vict.  c.  85).         f  1864  r27  &  28  Vict.  c.  44"). 

t  1858  (21  &  22  Vict.  c.  108).       f  1866  (29  &  30  Vict.  c.  32). 

t  1859  (22  &  23  Vict.  c.  61). 

Matrimonial  Causes    and    Marriage    Law  (Ireland)  Amendment 

Acts,  1870  and  1871.    See  34  &  35  Vict.  e.  49. 

f  Medical  Acts  (1858—1886)— 

§  1858  (21  &  22  Vict.  c.  90).  1860  (23  &  24  Vict.  c.  66). 

t  1859  (22  Vict.  c.  21).  1876  (39  &  40  Vict.  c.  41). 

t  Medical  Councils  Act,  1862  (26  &  26  Vict.  c.  91). 
t  Medicine  Stamp  Act,  1802  (42  Geo.  3,  c.  66). 
t  „  „  „     1803  (43  Geo.  3,  c.  73). 

t  „  „  „     1812  (52  Geo.  3,  o.  160). 

t  Meeting  of  Parliament  Act,  1797  (37  Geo.  3,  c.  127). 
t  „  „  „     1799  (39  &  40  Geo.  3,  c.  14). 

t  „  „  „     1852  (15  &  16  Vict.  c.  23). 

f  Members    of    Parliament    (Bankruptcy)    Act,    1812  (52  Geo.  3, 

c.  144). 
§  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97). 

*  Mercaforibus,  Statutum  de  (11  Edw.  1). 
f  Merchandise  Marks  Acts,  1887  to  1894. 

Merchant  Shipping  Acts,  1894  to  1906.     See  61  &  62  Viet.  c.  44; 
63  &  64  Vict.  c.  32;  6  Edw.  7,  o.  48,  s.  86  (1). 

*  Merchants,  Statute  of  (13  Edw.  1,  stat.  3). 

t  Mersey  Collisions  Act,  1874  (37  &  38  Vict.  c.  52). 

*  Reoealed. 

t  Title  sriven  by  the  Short  Titles  Act,  1896. 

H  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 
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Merton,  Provisions  of,  1235  (20  Hen.  3),  1  Eev.  Statt.  (2nd  ed.),  1- 
t  Metal  Button  Act,  1796  (36  Geo.  3,  c.  60). 

Metalliferous  Mines  Regulation  Acts,  1872  and  1875.     See  38  & 
39  Vict.  e.  39. 
f  Metropolis  Gas  Acts,  1860  and  1861  (23  &  24  Vict.  c.  125;  24  &  25 

Vict.  c.  79). 
%  „  Management  Acts,  1885  to  1893. 

Metropolitan  Board  of  Works  Loans  Acts,   1869  to   1871.     See 

34  &  35  Viet.  c.  47. 

f  „  Commons  Acts,  1866  to  1878. 

f  „  Police  Acts,  1829  to  1899.    See  62  &  63  Vict.  c.  26. 

t  „  „      Courts  Act,  1839  (2  &  3  Vict.  c.  71). 

t  „  „  „         „     1840  (3  &  4  Vict.  c.  84). 

§  „  „  „         „     1897  (60  &  61  Vict.  c.  42). 

f  „  Poor  Acts,  1867  and  1871  (30  &  31  Vict.  c.  6;  34  & 

35  Vict.  c.  15). 

Streets  Acts,  1867  to  1903.    See  3  Edw.  7,  c.  17. 
Michael  Angelo  Taylor's  Act  (57  Geo.  3,  c.  xxix.). 
t  Michaelmas  Term  Act,  1750  (24  Geo.  2,  c.  48). 
t  Middlesex  (Grand  Juries)  Act,  1872  (35  &  36  Vict.  c.  52). 
t  „         Registry  Act,  1708  (7  Anne,  c.  20);  1  Rev.  Statt.  (2nd 

ed.),  843. 
t  „         Sessions  Act,  1844  (7  &  8  Vict.  c.  71). 

*  „  „  „     1859  (22  &  23  Vict.  e.  4). 

t  Military  Prisons  Act,  1879  (42  &  43  Vict.  e.  32). 
t         „         Savings  Bank  Act,  1859  (22  &  23  Vict.  c.  20). 
t  Militia  Act — 

t  1802  (42  Geo.  3,  c.  90).  f  1852  (15  &  16  Viet.  c.  50). 

t  1803  (43  Geo.  3,  c.  50).  f  1855  (18  &  19  Vict.  c.  57). 

t  Militia  (Ballot)  Act,  1860  (23  &  24  Vict.  c.  120). 
t         „      (Ballot  Suspension)  Act,  1865  (28  &  29  Vict.  c.  46). 
t         „      (City  of  London)  Act,  1820  (1  Geo.  4,  c.  100). 
t         „      (Exemption  of  Religious  Teachers)  Act,  1803  (43  Geo.  3, 

c.  10). 
t         „      (Ireland)  Act,  1809  (49  Geo.  3,  c.  120). 
t         „      (Lands  and  Buildings)  Act,  1873  (36  &  37  Vict.  c.  68). 
t         „      (Medical  Examinations)  Act,  1815  (55  Geo.  3,  c.  65). 
t         „      (Returns)  Act,  1812  (52  Geo.  3,  c.  105). 
t         „      (Scotland)  Act,  1802  (42  Geo.  3,  c.  91). 
t         „  „  „     1803  (43  Geo.  3,  c.  89). 

t         „  „         No.  2  Act,  1803  (43  Geo.  3,  c.  100). 

t         „  „         Act,  1813  (53  Geo.  3,  c.  29). 

t         „      (Stannaries)  Act,  1802  (42  Geo.  3,  c.  72). 
t         „      (Storehouses)  Act,  1860  (23  &  24  Vict.  c.  94). 
t         „      (Tower  Hamlets)  Act,  1796  (37  Geo.  3,  c.  25). 
t  Mills  Act,  1796  (36  Geo.  3,  c.  85). 


*  Kepealed. 

t  Title  piven  by  the  Short  Titles  Act,  1896. 

H  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896 
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t  Ministers'  Widows  Fund  (Scotland)  Act,  1779  (19  Geo.  3,  c.  20). 
t  Mines  (Ireland)  Act,  1806  (46  Geo.  3,  c.  71). 
t  Mining  Leases  (Ireland)  Act,  1848  (11  &  12  Vict.  e.  13). 
t  Misappropriation  by  Servants  Act,  1863  (26  &  27  Viot.'c.  103). 
Modus  levandi  Fines  (18  Edw.  1,  stat.  4,  EufEhead). 

*  Monetd  Falsa,  Statutum  de  (27  Edw.  1). 

*  „       Statutum  de  (20  Edw.  1,  stats.  4 — 6,  EuShead). 

*  „  „  Parvum  (20  Edw.  1,  stat.  5,  Ruffhead). 
Monopolies,  Statute  of,  1623  (21  Jas.  1,  c.  3);  1  Rev.  Statt.  (2nd 

ed.),  666. 
Montgomery  Act  (10  Geo.  3,  c.  51,  Entail,  S.). 
t  Mortgage  Act,  1733  (17  Geo.  2,  o.  20). 

*  Mortmain  Act  (9  Geo.  2,  c.  36).    See  51  &  52  Vict.  c.  42. 

*  „         Statute  of  (20  Edw.  1). 

t  Mortuaries  (Bangor,  &c.)  Abolition  Act,  1713  (13  Anne,  c.  6). 
t  ,.         (Chester)  Act,  1755  C28  Geo.  2,  c.  6). 

Motor  Car  Acts,  1895  and  1903.     See  3  Edw.  7,  c.  36,  a.  20  (3). 
t  Municipal  Corporations  Act,  1852  (15  &  16  Vict.  c.  5). 
§  „  „  „     1882  (45  &  46  Vict.  c.  50). 

§         „  „  „     1883  (46  &  47  Vict.  c.  18). 

•[[        „  „  (Ireland)  Acts,  1840  to  1888. 

t         „  Office  Act,  1710  (9  Anne,  c.  25). 

t  Murder  Act,  1751  (25  Geo.  2,  c.  37). 
t  Murders  Abroad  Act,  1817  (57  Geo.  3,  c.  53). 

*  Mure's  (Lord)  Act  (25  &  26  Viet.  c.  35,  Liquor  Licences,  S.). 

§  Music  and  Dancing  Licences  (Middlesex)  Act,  1894  (57  &  68  Vict. 

e.  15). 
t  Mussel  Fisheries  (Scotland)  Act,  1847  (10  &  11  Vict.  c.  92). 
Mutiny  Acts  (1  &  2  Will.  &  Mar.  c.  5,  &c.),  superseded  by  the 

Army  Act  (44  &  45  Vict.  c.  58),  and  the  Army  Annual 

Act  of  each  year. 


t  ISTational  Debt  (No.  1)  Act,  1749  (23  Geo.  2,  c.  1). 

t         „  „     (No.  2)  Act,  1749  (23  Geo.  2,  c.  22). 

t         „  „     Act,, 1830  (11  Geo.  4  &  1  Will.  4,  c.  26). 

t        „  „     Acts,  1870  to  1893. 

f         „  „     Commissioners  Act,  1818  (68  Geo.  3,  c.  66). 

f         „  „     Commissioners  Investments  Act,  1860  (23  &  24  Vict 

c.  137). 
t         „  „     Reduction  Act,  1724  (11  Geo.  1,  c.  9). 

t         „  „  „  „     1786  (26  Geo.  3,  c.  31). 

t         „  „  ,.  „     1823  (4  Geo.  4,  c.  19). 

t         „         Gallery  Act,  1856  (19  &  20  Vict.  c.  29). 

Naturalization  Acts,  1870  and  1872  (33  &  34  Vict.  c.  14;  35  &  36 
Vict.  c.  39). 
t  Nautical  Almanac  Act,  1828  (9  Geo.  4,  o.  66). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  CoUeotive  title  given  hy  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Naval  Apprentices  (Ireland)  Act,  1851  (14  &  15  Vict.  c.  35). 

t        „      Deserters  Act,  1847  (10  &  11  Viot.  c.  62). 

•[[       „      Enlistment  Acts,  1836  to  1884. 

t        „      Volunteers  Act,  1863  (16  &  17  Vict.  c.  73). 

§  Naval  Works  Act — 

1896  (68  &  69  Vict.  c.  35).  1901  (1  Edw.  7,  c.  39). 

1896  (69  &  60  Vict.  c.  6).  1903  (3  Edw.  7,  o.  22). 

1897  (60  &  61  Viet.  c.  36).  1905  (5  Edw.  7,  c.  20). 
1899  (62  &  63  Vict.  c.  42). 

Navy  and  Marines  (Wills)  Acts,  1865  and  1897.    See  60  &  61  Vict. 
c.  15. 
t  New  Brunswick  Boundary  Act,  1861  (14  &  15  Vict.  c.  63). 
j      „  „  „  „     1867  (20  &  21  Vict.  c.  34). 

t      „     Churches  (Scotland)  Act,  1834  (4  &  5  Will.  4,  c.  41). 
t      „     Forest  Act,  1697  (9  Will.  3,  c.  33). 
t      „         „  „     1861  (14  &  15  Vict.  c.  76). 

And  see  App.  iii.  to  Official  Index  to  Statutes  (ed.  1910). 
•]      ,,     Parishes  Acts,  1843  to  1884. 
t      ,',  „         (Scotland)  Act,  1844  (7  &  8  Vict.  c.  44). 

t      „     South  Wales  Constitution  Act,  1865  (18  &  19  Vict.  c.  54). 
t      „         „  „      (Debts)  Act,  1813  (54  Geo.  3,  c.  15). 

f  Newfoundland  Act^ 

1809  (49  Geo.  3,  c.  27).  1832  (2  &  3  Will.  4,  c.  78). 

1824  (6  Geo.  4,  c.  67).  1842  (5  &  6  Vict.  c.  120). 

t  Newgate  Gaol  Delivery  Act,  1785  (25  Geo.  3,  c.  18). 

New  Parishes  Acts  (6  &  7  Vict.  c.  37;  7  &  8  Vict.  c.  94;    19&20 
Vict.  c.  104;  32  &  33  Vict.  c.  94). 
t  New  Zealand  Boundaries  Act,  1863  (26  &  27  Vict.  c.  23).    See  Stat. 
E.  &  0.  Revised  (ed.   1904),    vol.    9,    tit.    New 
Zealand,  p.  6. 
t      „  „        Constitution  Act,  1852  (15  &  16  Vict.  c.  72). 

t      „  „  „  Amendment  Act,  1857  (20  &  21  Vict. 

c.  53). 
t      „  „       Loan  Guarantee  Act,  1857  (20  &  21  Vict.  c.  61). 

t  Night  Poaching  Act,  1828  (9  Geo.  4,  e.  69);    1844  (7  &  8  Vict. 

c.  29). 
*  Nisi  Prius,  Statutes  of  (27  Edw.  1,  stat.  1,  c.  4). 
t  Nonconformist  Eelief  Act,  1779  (19  Geo.  3,  e.  44). 
t  Nonconformists'  Chapels  Act,  1844  (7  &  8  Vict.  c.  45). 
t  Non-Parochial  Registers  Act,  1840  (3  &  4  Vict.  c.  92). 
t  North  American  Fisheries  Act,  1819  (59  Geo.  3,  o.  38). 

Northampton,  Statute  of,  1328  (2  Edw.  3).     1  Rev.  Statt.  (2nd. 

ed.),  87. 
North's  (Lord)  Act  (13  Geo.  3,  c.  63)  (India). 
t  North-Western  Territories  of  America  Act,  1859  (22  &  23  Vict, 
c.  26). 


t  Title  given  by  the  Short  Titles  Act,  1896. 

IF  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896, 

§   Title  given  by  the  Act. 
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Nullum  tempus  Acts  (9  Geo.  3,  o.  16  (E.);  24  &  25  Vict.  c.  62 
(E.);  48  Geo.  3,  c.  47  (I.);  39  &  40  Vict.  e.  37  (I.)). 

t  Oaths  Act,  1775  (15  Geo.  3,  c.  39). 
t       „         „     1838  (1  &  2  Vict.  0.  105). 
§       „         „     1888  (51  &  52  Vict.  c.  46). 
§       „         „     1909  (9  Edw.  7,  c.  39). 

Oblivion,  Acts  of  (12  Chas.  2,  c.  1;  13  Chas.  2,  stat.  1,  e.  15). 
t  Obscene  Publications  Act,  1857  (20  &  21  Vict.  e.  83). 
t  Offences  against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100). 
t         „        at  Sea  Act — 

1536  (28  Hen.  8,  c.  15).  1806  (46  Geo.  3,  c.  54). 

1799  (39  Geo.  3,  c.  37).  1820  (1  Geo.  4,  c.  90). 

t  Offenders'  Conveyance  Act,  1754  (27  Geo.  2,  c.  3). 
t  Officers'  Commissions  Act,  1862  (25  &  26  Vict.  c.  4). 
§  Official  Secrets  Act,  1889  (51  &  52  Vict:  c.  52). 
*  Officio  coronatoris,  Statutum  de  (4  Edw.  1).    See  1  Pollock  &  Mait- 
land,  Hist.    Eng.   Law,  pp.   519,  571;    Coroners'  Rolls, 
Selden  Society,  vol.  9,  p.  xxv. 

O'Hagan's  (Lord)  Act  (39  &  40  Vict.  c.  21). 

Onslow's  Act  (56  Geo.  3,  c.  100)  (Habeas  Corpus).     See  Watson's 
case  (1839),  9  A.  &  E.  731,  738. 
§  Open  Spaces  Act,  1906  (6  Edw.  7,  c.  25). 
%*    „  „      Acts,  187'7  to  1890.     See  6  Edw.  7,  c.  25,  sched. 

t  Ordination  of  Aliens  Act,  1784  (24  Geo.  3,  sess.  2,  c.  35). 
t  Ordinations  for  Colonies  Act,  1819  (59  Geo.  3,  c.  60). 
t  Ordnance  Board  Transfer  Act,  1855  (18  &  19  Vict.  c.  117). 
t  „        Survey  Act,  1841  (4  &  5  Vict.  c.  30). 

Osborne  Morgan's  Act  (43  &  44  Vict.  c.  41),  Burials. 
f  Oxford  University  Act-— 

1854  (17  &  18  Vict.  c.  81).  1857  (20  &  21  Vict.  c.  25). 

1855  (18  &  19  Vict.  c.  36).  1860  (23  &  24  Vict.  c.  91). 
t  Oyster  Beds  (Ireland)  Act,  1866  (29  &  30  Vict.  c.  88). 

t        „      Fisheries  (Scotland)  Act,  1840  (3  &  4  Viet.  c.  74). 

Pacific  Islanders'  Protection  Acts,  1872  and  1875.     See  38  &  39 

Vict.  0.  51,  8.  1. 
Palmer  Act  (19  &  20  Vict.  c.  16). 
f  Parish  Apprentices  Act — 

1778  (18  Geo.  3,  c.  47).  1816  (56  Geo.  3,  c.  139). 

1792  (32  Geo.  3,  c.  57).  1842  (5  &  6  Vict.  c.  7). 

1802  (42  Geo.  3,  c.  46). 
t  Parish  Constables  Act,  1842  (5  &  6  Vict.  o.  109). 
+       „  „  1844  (7  &  8  Vict.  c.  52). 

+  „  „      1850  (13  &  14  Vict.  e.  20). 

t       '„       Notices  Act,  1837  (7  Will.  4  &  1  Vict.  c.  45). 
t       „       Officers  Act,  1793  (33  Geo.  3,  c.  55). 
f       „       Property  and  Parish  Debts  Act,  1842  (5  &  6  Vict.  c.  18). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

j  Title  given  by  the  Act. 
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t  Parkhurst  Prison  Act,  1838  (1  &  2  Vict.  c.  82). 

t  Parliamentary  Boundaries  Act,  1832  (2  &  3  Will.  4,  c.  64). 

t  „  „  (Ireland)  Act,   1832  (2    &  3    Will.  4, 

c.  89). 
t*  „  Burghs  (Scotland)  Act,  1833  (3  &  4  WiU.  4,  c.  77). 

i  „  Costs  Acts,  1847  to  1879. 

t  „  Deposits  Act,  1846  (9  &  10  Vict.  c.  20). 

t  „  „  and  Bonds  Act,  1892  (55  &  56  Vict.  c.  27). 

t  „  Elections  Act — 

1744  (18  Geo.  2,  c.  18).  1813  (53  Geo.  3,  c.  49). 

1745  (19  Geo.  2,  c.  28).  1836  (5  &  6  Will.  4,  c.  36). 
1780  (20  Geo.  3,  c.  17).             1848  (11  &  12  Viet.  c.  90). 
1785  (25  Geo.  3,  c.  84).              1853  (16  &  17  Viet.  c.  68). 
1793  (33  Geo.  3,  c.  64).         §  1868  (31  &  32  Vict.  c.  125). 

t  Parliamentary  Elections  Fraudulent  Conveyances  Act,  1739  (13 

•     Geo.  2,  c.  20). 
t  „  „  (Ireland)  Act — 

1820  (60  Geo.  3  &  1  Geo.  4,         1823  (4  Geo.  4,  c.  65). 

c.  11).  1850  (13  &  14  Vict  c.  68). 

1821  (1  &  2  Geo.  4,  c.  58). 

t  Parliamentary  Elections  (Polling)  Act,  1853  (16  &  17  Vict.  c.  16). 
t  „  „         (Scotland)  Act,  1733  (7  Geo.  2,  c.  16). 

t  „  „         (Soldiers)  Act,  1847  (10  &  11  Vict.  c.  21). 

§  „  Oaths  Act,  1866  (29  &  30  Vict.  e.  19). 

t  „  Papers  Act,  1840  (3  &  4  Vict.  c.  9).    '8ee  Stockdale 

Y.  Hansard  (1837),  3  St.  Tr.  (N.  S.)  723. 
t  „  Privilege  Act,  1737  (11  Geo.  2,  c.  24). 

t  „  „  1770  (10  Geo.  3,  c.  50). 

t  „  Witnesses  Act,  1858  (21  &  22  Vict.  c.  78). 

t  „  Writs  Act,  1813  (63  Geo.  3,  c.  89). 

t  Parochial  Assessments  Act,  1836  (6  &  7  WiU.  4,  c.  96). 
t  „         Buildings  (Scotland)  Acts,  1862  (25  &  26  Vict.  c.  58); 

1866  (29  &  30  Vict.  c.  75). 
t  „         Libraries  Act,  1708  (7  Anne,  c.   14). 

t  „         Offices  Act,  1861  (24  &  25  Vict.  c.  125). 

t  „        Eecords  Act  (39  &  40  Vict.  c.  58),  s.  1. 

t  „        Registers  Act,  1812  (52  Geo.  3,  c.  146). 

t  „         Stipends  (Scotland)  Act,  1812  (62  Geo.  3,  c.  131). 

t  Parsonages  Act,  1838  (1  &  2  Vict.  e.  23);  1865  (28  &  29  Vict.  c.  69). 
t  „  Amendment  Act,  1838  (1  &  2  Vict!  c.  29). 

§  Partnership  Act,  1890  (53  &  54  Vict.  c.  39). 
t  Partridges  Act,  1799  (39  Geo.  3,  c.  34). 
t  Passage  of  Grain  Act,  1795  (36  Geo.  3,  c.  9). 
*  Passenger  Acts  (16  &  17  Vict.  c.  84;   18  &  19  Vict.  c.  119;   26  &  27 

Vict.  c.  51;  33  &  34  Vict.  c.  95;   35  &  36  Vict.  c.  73). 

Superseded  by  the  Merchant  Shipping  Act,  1894  (67  & 

68  Vict.  c.  60). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

H  CoUeotive  title  given  by  or  nnder  the  Short  Titles  Act,  1896, 

j  Title  given  by  the  Act. 
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t  Passenger  Vessel  Licences  Act,  1828  (9  Geo.  4,  c.  47). 

Patent  Medicines  Act  (42  Geo.  3,  c.  56).     See  Pharmaeeutioal 
Society  v.  Piper,  (1893)  1  Q.  B.  686;  Same  v.  Armson, 
(1894)  2  Q.  B.  720. 
f  Patents,  Designs,  and  Trade-Marks  Acts,  1883  to  1902.     See  2 

Edw.  7,  c.  34,  s.  5. 
§  Patriotic  Funds  Act,  1903  (3  Edw.  7,  c.  20). 
t*Pauper  Children  (Ireland)  Act,  1876  (39  &  40  Viet.  c.  38). 
t  Paymaster-General  Act,  1817  (67  Geo.  3,  c.  41);    1835  (5  &  6 
WiU.  4,  c.  35);  1848  (11  &  12  Vict.  c.  55). 
Peace  Preservation  (Ireland)  Acts,  *1  &  2  Will.  4,  c.  44;  *5  &  6 

Vict.  c.  28;  *44  &  45  Vict.  e.  5;  50  &  51  Vict.  c.  20. 
Pedlars  Acts,  1871  and  1881.    See  44  &  45  Viet.  c.  45. 
Peel's  Acts  (6  &  7  Vict.  c.  37),  District  Churches. 

„      (7  Geo.  4,  c.  64;  7  &  8  Geo.  4,  c.  27—29),  Criminal 
Law. 
Penal  Laws  (Ireland)  enumerated,  1  Leoky,  Hist.  Ireland,  214,  n. 
%       „      Servitude  Acts,  1853  to  1891— 

t  1853  (16  &  17  Vict.  e.  99).         §  1864  (27  &  28  Vict.  c.  47). 
t  1857  (20  &  21  Vict.  c.  3).  §  1891  (54  &  55  Vict.  c.  69). 

t  Pension  Duties  Act — 

1720  (7  Geo.  1,  c.  27).  1809  (49  Geo.  3,  c.  32);  No.  2 

1725  (12  Geo.  1,  e.  2).  (49  Geo.  3,  c.  110). 

1757  (31  Geo.  2,  c.  22).  1810  (60  Geo.  3,  c.  56). 

1768  (32  Geo.  2,  c.  33).  1812  (62  Geo.  3,  c.  66). 

t  Pensioners  Civil  Disabilities  EeUef  Act,  1869  (32  &  33  Vict.  c.  16). 
t  Pensions  Act,  1838  (1  &  2  Vict.  c.  96). 
t         „  „      1839  (2  &  3  Vict.  c.  51). 

t         „         Commutation  Acts,  1871  to  1882.    See  45  &  46  Viet.  o.  44. 
t  Pentonville  Prison  Act,  1842  (5  &  6  Vict.  c.  29). 
t  Perjury  Act,  1728  (2  Geo.  2,  c.  26). 
t  Perpetuation  of  Testimony  Act,  1842  (5  &  6  Vict.  c.  69). 

Peto's  (Sir  Morton)  Act  (13  &  14  Viet.  c.  28). 
t  Petroleum  Acts,  1871  to  1881. 
t  Petty  Bag  Act,  1849  (12  &  13  Vict.  c.  109). 
t       „      Sessional  Divisions  Act,  1836  (6  &  7  Will.  4,  c.  12). 
t       „  „  „  „      1869  (22  &  23  Vict.  c.  66). 

t       „      Sessions  Act,  1849  (12  &  13  Vict.  e.  18). 
§       „  „       (Ireland)  Act,  1861  (14  &  15  Vict.  c.  93). 

f       „  „  „  „      1867  (30  &  31  Vict.  c.  19). 

t  Pharmacy  Act,  1862  (15  &  16  Viet.  c.  66). 
t  „  „     1869  (32  &  33  Vict.  c.  117). 

§  „        Acts  Amendment  Act,  1868  (31  &  32  Vict.  c.  121). 

t  Pheasants  (Ireland)  Act,  1866  (28  &  29  Vict.  c.  54). 
t  Piers  and  Harbours  (Ireland)  Act,  1866  (29  &  30  Vict.  c.  45). 
t       „    and  Quays  (Ireland)  Act,  1835  (5  &  6  Will.  4,  c.  84). 
t  Pillorj  Abolition  Act,  1816  (56  Geo.  3,  e.  138). 

*  Ilepealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

if  Collective  title  given  by  or  nnder  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Piracy  Act — 

1717  (4  Geo.  1,  c.  11).  1837  (7  Will.  4  &  1  Viet.  c.  88). 

1721  (8  Geo.  1,  c.  24).  1850  (13  &  14  Vict.  c.  26). 

1744  (18  Geo.  2,  c.  30). 
Pitt  Lewis'  Act  (54  &  55  Vict.  c.  43),  Forged  Transfers. 
Pitt's  Acts  (20  Geo.  3,  sess.  2,  c.  25),  India;  (27  Geo.  3,  c.  15), 
Excise. 
t  Places  of  Religious  Worship  Act,  1812  (52  Geo.  3,  c.  155). 
t  „         Worship  Registration  Act,  1855  (18  &  19  Vict.  e.  81). 

t  Plate,  Assay  (Ireland)  Act,  1807  (47  Geo.  3,  sess.  2,  o.  15). 
t  „  (Shefaeld)  Act,  1784  (24  Geo.  3,  sess.  2,  c.  20). 

t  „  (Sheffield  and  Birmingham)  Act,  1772  (13  Geo.   3, 

c.  52). 
t  Plate  Duty  Act,  1719  (6  Geo.  1,  c.  11). 
t       „     (Offences)  Act,  1738  (12  Geo.  2,  e.  26). 
t       „  „  „      1772  (13  Geo.  3,  c.  59). 

t       „     (Scotland)  Act,  1836  (6  &  7  Will.  4,  c.  69). 
t  Pleading  Act,  1711  (10  Anne,  c.  28). 

t  „       in  Misdemeanour  Act,  1819  (60  Geo.  3  &  1  Geo.  4,  o.  4). 

*  PUmsoU's  Act  (39  &  40  Vict.  e.  80),  Load  Line. 
t  Pluralities  Act,  1838  (1  &  2  Vict.  c.  106). 
t  „  „     1850  (13  &  14  Vict.  0.  98). 

t  Poaching  Prevention  Act,  1862  (25  &  26  Vict.  c.  114). 
t  Poisons  (Ireland)  Act,  1870  (33  &  34  Vict.  c.  26). 
if  PoUce  Acts,  1839  to  1893. 

„       (England)  Acts.     See  53  &  54  Vict.  c.  45,  s.  38  (2). 
^      „       (Scotland)  Acts,  1867  to  1890. 

PoUock's  (Sir  Frederick)  Act  (5  &  6  Vict.  c.  47). 
f  Poor  Law  Amendment  Act — 

1834  (4  &  5  Will.  4,  c.  76).         1849  (12  &  13  Viet.  e.  103). 

1842  (5  &  6  Vict.  c.  57).  1850  (13  &  14  Vict.  c.  101). 

1844  (7  &  8  Vict.  c.  101).  1851  (14  &  15  Viet.  e.  105). 

1848  (11  &  12  Vict.  e.  110).         1866  (29  &  30  Vict.  e.  113). 
t  Poor  Law  (Appeals)  Act,  1820  (1  Geo.  4,  c.  36). 
t  „         (Apprentices,  &c.)  Act,  1851  (14  &  15  Vict.  c.  11). 

t  „         (Audit)  Act,  1848  (11  &  12  Vict.  e.  91). 

t  „         Board  Act,  1847  (10  &  11  Vict.  c.  109). 

t  „         (Burials)  Act,  1855  (18  &  19  Vict.  c.  79). 

t  „         Certified  Schools  Act,  1862  (25  &  26  Vict.  c.  43). 

t  „         Inspectors  (Ireland)  Act,  1868  (31  &  32  Vict.  c.  74). 

t  „         (Justices  Jurisdiction)  Act,  1849  (12  &  13  Vict.  c.  64). 

t*         „         Officers' Superannuation  Act,  1864  (27  &  28  Vict.  c.  42). 
t  „         (Overseers)  Act,  1814  (54  Geo.  3,  e.  91). 

t  „  „  „      1849  (12  &  13  Viet.  c.  8). 

t  „         (Payment  of  Debts)  Act,  1859  (22  &  23  Vict.  c.  49). 

t  „         (Procedure)  Act,  1848  (11  &  12  Viet.  e.  31). 

t  „         (Schools)  Act,  1848  (11  &  12  Vict.  c.  82). 

t  „         (Scotland)  Act,  1845  (8  &  9  Vict.  c.  83). 

t  „  „  „     1856  (19  &  20  Viet.  o.  117). 


t  Title  given  by  the  Short  Titles  Act,  1896. 

IF  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Poor  Law  (Scoaand)  Act  (No.  1),  1861  (24  &  25  Vict.  e.  18). 
t  ,.  „  „     (No.  2),  1861  (24  &  25  Viet.  c.  37). 

t  Poor  Prisoners  (Scotland)  Act,  1825  (6  Geo.  4,  o.  62). 
t  Poor  Eate  Act — 

1743  (17  Geo.  2,  c.  3).  1810  (50  Geo.  3,  c.  49). 

1801  (41  Geo.  3,  e.  23).  1839  (2  &  3  Viet.  e.  84). 

t  Poor  Rate  (Exemption)  Aet,  1833  (3  &  4  Will.  4,  c.  30). 
t  ,,  „  „     1840  (3  &  4  Viet.  c.  89),  temp. 

„  Justices'  Jurisdiction  Aet  (16  Geo.  2,  c.  18). 

t  Poor  Rates  Recovery  Act,  1862  (25  &  26  Vict.  c.  82). 
t  Poor  Relief  Act — 

1601  (43  Eliz.  c.  2).  1814  (54  Geo.  3,  c.  170). 

1662  (14  Chas.  2,  c.  12).  1815  (55  Geo.  3,  c.  137). 

1691  (3  Will.  &  Mar.  c.  11).         1819  (59  Geo.  3,  c.  112). 

1722  (9  Geo.  1,0.  71).  (No.  2),  1819(59  Geo.  3,  c.  05). 

1743  (17  Geo.  2,  e.  38).  1831  (1  &  2  WiU.  4,  c.  42). 

1769  (9  Geo.  3,  e.  37).  1849  (12  &  13  Vict.  c.  13  i. 

1795  (36  Geo.  3,  c.  10). 
t  Poor  Relief  (Deserted  Wives  and  Children)  Act,  1718  (5  Geo.  1, 

c.  8). 
^  „  (Ireland)  Acts,  1838  to  1892. 


t 

t* 
"t 
t 
t 


Act,  1838  (1  &  2  Vict.  c.  56). 
(Loans)  Act,  1836  (6  &  7  Will.  4,  c.  107). 

„     1838  (1  &  2  Vict.  c.  25). 
(Settlement)  Act,  1825  (6  Geo.  4,  g.  57). 
„      1831  (1  Will.  4,  c.  18). 
t  Poor  Removal  Act — 

1795  (35  Geo.  3,  e.  101).  (No.  2),  1861  (24  &  25  Vict. 

1845  (8  &  9  Vict.  c.  117).  c.  76). 

1846  (9  &  10  Viet.  c.  66).  1862  (25  &  26  Vict.  c.  113). 

1847  (10  &  11  Vict.  c.  33).  1863  (26  &  27  Viet.  e.  89). 

1848  (11  &  12  Vict.  c.  111).  1864  (27  &  28  Vict.  o.  105). 
1861  (24&25  Viet.  c.  55). 

t  Poor  (Settlement  and  Removal)  Act,  1809  (49  Geo.  3,  e.  124). 
t  Portendic  and  Albreda  Convention  Act,  1858  (21  &  22  Vict.  c.  35). 

Porteus  (Bishop's)  Act  (21  Geo.  3,  c.  49),  Sunday  Observance. 
t  Portuguese  Deserters  Aet,  1849  (12  &  13  Viet.  e.  25). 
§  Post  Office  Act,  1908  (8  Edw.  7,  c.  48). 
«|*        „  Acts,  1837  to  1895. 

t*        „  (Revenues)  Act,  1710  (9  Anne,  c.  11). 

f  „  Savings  Bank  Acts,  1861  to  1904  (and  see  4  Edw.  7, 

c.  8,  s.  16). 
t  Pound  Breach  Act,  1843  (6  &  7  Vict.  c.  30). 
t  Powers  of  Appointment  Act,  1874  (37  &  38  Vict.  e.  37). 

Poyning's  Law  (10  Hen.  7,  c.  4;  10  Hen.  7,;c.  22).    See  Irish  Statt. 
Rev.  App.,  and  note. 

Praemunire,  Statute  of,  1392  (16  Rich.  2,  c.  6);  1  Rev.  Statt.  (2nd 
ed.),  173. 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

}  Title  given  by  the  Act. 
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PrcBrogaiivd  Regis,  Statutum  de  (incert.  temp.);   1  iiev.  Statt. 
(2nd  ed.),  80. 

Preliminary  Inquiries  Act  (14  &  15  Vict.  o.  49). 
t  Prescription  Act,  1832  (2  &  3  Will.  4,  c.  71). 
t  „  (Ireland)  Act,  1868  (21  &  22  Vict.  c.  42). 

t  Presentation  of  Benefices  Act,  1713  (13  Anne,  c.  13). 
t  Prevention  of  Offences  Act,  1851  (14  &  15  Vict.  c.  19). 
t  Previous  Conviction  Act,  1836  (6  &  7  Will.  4,  c.  111), 
t  Princess  Sophia's  Precedence  Act,  1711  (10  Anne,  c.  8). 
t  Prints  and    Engravings  Copyright  (Ireland)  Act,  1836  (6    &    7 

WiU.  4,  c.  59). 
t       „       Copyright  Act,  1777  (17  Geo.  3,  c.  57). 
f  Prison  Acts,  1865  to  1898.    See  61  &  62  Vict.  c.  41,  s.  16  (3). 
t       „       (Escape)  Act,  1706  (6  Anne,  c.  12). 
t       „  „  „     1742  (16  Geo.  2,  c.  31). 

Prisoners'  Counsel  Act  (6  &  7  Will.  4,  c.  114). 
t         „  of  War  (Escape)  Act,  1812  (52  Geo.  3,  c.  156). 

t         „  Eemoval  (Scotland)  Act,  1863  (26  &  27  Vict.  c.  109). 

t         „  Returns  (Ireland)  Act,  1816  (56  Geo.  3,  c.  120). 

t  Prisons  Act,  1835  (5  &  6  WiU.  4,  c.  38). 
t       „  „     1839  (2  &  3  Vict.  c.  56). 

t       „  „     1842  (5  &  6  Vict.  c.  98). 

t      „         (Ireland)  Acts,  1826  to  1899.     See  62  &  63  Vict.  c.   11, 

s.  3  (3). 
t      „         (Scotland)  Acts,  1860  to  1904.    See  4  Edw.  7,  c.  35,  s.  2. 
t  Private  Lunatic  Asylums  (Ireland)  Act,  1842  (5  &  6  Vict.  c.  123). 
t  Privj'  Council  Appeals  Act,  1832  (2  &  3  Will.  4,  c.  92). 
t       „         „        Registrar  Act,  1853  (16  &  17  Vict.  e.  85). 
t  Probate  and  Legacy  Duties  Act,  1808  (48  Geo.  3,  c.  149). 
t         ,,         „  „  „      (Ireland)  Act,  1814  (54  Geo.  3,  c.  92). 

t         „        Duty  Act — 

1801  (41  Geo.  3,  c.  86).  1860  (23  &  24  Vict.  c.  15). 

1859  (22  &  23  Vict.  c.  36).         1861  (24  &  25  Vict.  c.  92). 
t  Probate  Duty  (Ireland)  Act,  1816  (56  Geo.  3,  c.  56). 
t  Profane  Oaths  Act,  1745  (19  Geo.  2,  c.  21). 
t  Promissory  Notes  Act,  1863  (26  &  27  Vict.  c.  105). 
t  „  „      (Ireland)  Act,  1864  (27  &  28  Vict.  c.  20). 

t  Prorogation  Act,  1867  (30  &  31  Vict.  c.  81). 

Provisors,  Statute  of,  1350  (25  Edw.  3,  stat.  4);   1  Rev.  Statt. 
(2nd  ed.),  100. 
t  Public  Accountants  Act,  1800  (39  &  40  Geo.  3,  e.  54). 
§       „      Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61). 
t       „       Companies  Act,  1767  (7  Geo.  3,  c.  48). 
t       „       Harbours  Act,  1806  (46  Geo.  3,  c.  153). 
f      „       Health  Acts  (E.),  and  see  55  &  56  Vict.  c.  57,  s.  1. 

„      (Ireland)  Acts,  1878  to  1896.    See  59  &  60  Vict.  c.  54. 
t       „      House  (Ireland)  Act,  1855  (18  &  19  Vict.  c.  114). 
t       „      Improvements  Act,  1860  (23  &  24  Vict.  c.  30). 


t  Title  given  by  the  Short  Titles  Act,  1896. 

11  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 


Digitized  by  Microsoft® 


Short  and  Popidar  Titles.  649 

^Public  Libraries  Acts,  1892  to  1901.     See  1  Edw.  7,  e.  19,  s.  1. 
i      „  „  (Ireland)  Acts,  1855  to  1902.    See  2  Edw.  7,  c.  20, 

8.    1. 

„  „  (Scotland)  Acts,  1887  and  1894. 

„       Money  Drainage  Acts,  1846  to  1856. 
„       Notaries  Act,  1801  (41  Geo.  3,  c.  79). 

„     1833  (3  &  4  Will.  4,  c.  70). 
„     1843  (6  &  7  Vict.  c.  90). 
(Ireland)  Act,  1821  (1  &  2  Geo.  4,  o.  36 j. 
Officers  Protection  (Ireland)  Act,  1803  (43  Geo.  3,  c.  143). 
„       Offices  (Ireland)  Act,  1817  (57  Geo.  3,  c.  62). 

„     (Scotland)  Act,  1817  (57  Geo.  3,  c.  64). 
„       Eecord  Office  Act,  1838  (1  &  2  Viet.  o.  94). 
t       „  „      Offices  Acts,  1838  to  1898.    See  61  &  62  Vict.  c.  12. 

t       „       Records  (Scotland)  Act,  1809  (49  Geo.  3,  c.  42). 
t       „       Revenue  (Scotland)  Act,  1833  (3  &  4  Will.  4,  c.  13). 
t       „  „         and  Consolidated  Fund  Charges  Act,  1854  (17  &  18 

Vict.  c.  94). 
f      „       Schools  Acts,  1868  to  1873. 

t       „       Statutes  (Metropolis)  Act,  1854  (17  &  18  Vict.  c.  33). 
•|[  Public  Works  (Ireland)  Acts,  1831  to  1886. 

„      Loans  Acts,  1876  to  1882.     See  46  &  47  Vict.  c.  42, 
8.  2. 
t  Punishment  of  Ofiences  Act,  1837  (7  Will.  4  &  1  Vict.  c.  91). 

t  Quakers  and  Moravians  Act,  1833  (3  &  4  Will.  4,  c.  49). 
t  „  „  1838  (1  &  2  Vict.  e.  77). 

t*Quarantine  Act,  1826  (6  Geo.  4,  c.  78). 
Quarter  Sessions  Act — 

t  1814  (54  Geo.  3,  c.  84).         f  1849  (12  &  13  Vict.  c.  45). 
t  1837  (1  &  2  Vict.  c.  4).  §  1894  (57  &  58  Vict.  c.  6). 

t  1842  (5  &  6  Vict.  c.  38). 
t  Quarter  Sessions  Appeal  Act,  1731  (5  Geo.  2,  c.  19). 
t  „  (Ireland)  Act,  1845  (8  &  9  Vict.  c.  80). 

§  „  Jurors  (Ireland)  Act,  1897  (60  &  61  Vict.  c.  20). 

•([  Queen  Anne's  Bounty  Acts,  1706  to  1870. 
t  „  „        (Superannuation)  Act,  1870  (33  &  34  Vict. 

c.  89). 
t  Queen's  Colleges  (Ireland)  Act,  1845  (8  &  9  Vict.  c.  66). 
t         „        Prison  Act,  1842  (5  &  6  Vict.  c.  22). 
t         „       Remembrancer  Act,  1859  (22  &  23  Vict.  c.  21). 

Quia  Emptores,  1789  (18  Edw.  1,  stat.  1);  1  Rev.  Statt.  (2nd  ed.), 

40. 
Quo  Warranto,  Statute  of  (18  Edw.  1,  stat.  2). 

Rae's  (Sir  William)  Act  (9  Geo.  4,  c.  29),  Circuit  Courts,  S. 
Rageman,  Statute  of  (4  Edw.  1).    See  2  Reeves,  Hist.  Eng.  Law, 
169. 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

II  OoUeotive  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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§  Eailway  Act  (Ireland) — 

1851  (14  &  15  Vict.  c.  70). 
1860  (23  &  24  Vict.  c.  97). 
1864  (27  &  28  Vict.  c.  71). 
f  Railways  and  Canal  Traffic  Acts,  1864  to  1894. 
§         „         Clauses  Act,  1863  (26  &  27  Vict.  c.  92). 
I         „  „       Consolidation  Act,  1845  (8  &  9  Vict.  c.  20). 

§         „  „  „  (Scotland)  Act,  1845  (8  &  9  Vict. 

c.  33). 
t         „         (Conveyance  of  Mails)  Act,  1838  (1  &  2  Vict.  c.  98). 
t         „         (Ireland)  Act,  1867  (30  &  31  Vict.  c.  104). 
t         „         Passenger  Duty  Act,  1842  (5  &  6  Vict.  c.  79). 
t         „  „  „  1847  (10  &  11  Vict.  c.  42). 

%        „         Regulation  Acts,  1840  to  1893. 
t         „  „  of  Gauge  Act,  1846  (9  &  10  Vict.  c.  57). 

t         „         Sales  and  Leases  Act,  1845  (8  &  9  Vict.  c.  96). 

Traverse  Act  (31  &  32  Viet.  e.  70).     See  post,  p. 
t  Rating  Exemptions  (Scotland)  Act,  1874  (37  &  38  Vict.  c.  20). 
t  Real  Estate  Charges  Act,  1854  (17  &  18  Vict.  c.  113). 
t         „  „  „         1867  (30  &  31  Vict.  c.  69J. 

t         „  „.  „         1877  (40  &  41  Vict.  c.  34). 

t  Real  Property  Act,  1845  (8  &  9  Vict.  c.  106). 
t       „  „         Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27). 

t       „  „  „  „     1837  (7  Will.  4  &  1  Vict.  c.  28). 

§       „  „  „  „     1874  (37  &  38  Vict.  c.  57). 

t  Recess  Elections  Act,  1784  (24  Geo.  3,  sess.  2,  c.  26). 
t  Recognizances  (Discharge)  Act,  1764  (4  Geo.  3,  c.   10). 
t  „  (Ireland)  Act,  1817  (57  Geo.  3,  c.  56). 

Reform  Acts.     See  Representation  of  the  People  Acts. 
*  Reformatory  Schools  Acts,   1866  and  1872.     See  35  &  36  Vict. 

c.  21;  8  Edw.  7,  c.  67. 
t  Refreshment  Houses  Act,  1860  (23  &  24  Vict.  c.  27). 
t  „  „        (Ireland)  Act,  1860  (23  &  24  Vict.  c.  107). 

Regiam  Majestatem. — The  oldest  preserved  Scots  Act.     Acts  of 
Parliament  of  Scotland,  vol.  1,  p.  233.     See  Bell,  Diet. 
Law  Scot.,  p.  815  (Watson's  ed.). 
t  Regimental  Accounts  Act,  1808  (48  Geo.  3,  e.  128). 
t  Register  of  Sasines  Act,  1829  (10  Geo.  4,  c.  19). 

Registration  Acts. — The  Acts  relating  to  the  registration  of  parlia- 
mentary voters  in  Ireland;   49  &  50  Vict, 
c.  43,  s.  3. 
,,  „        The  enactments  for  the  time  being  in  force  in 

.  England,  Scotland,  and  Ireland  respectively,  relating  to 
the  registration  of  persons  entitled  to  vote  at  elections 
for  counties  and  boroughs,  inclusive  of  the  Rating  Acts; 
47  &  48  Vict.  c.  3,  s.  8  (2).  Each  expression  is  to  be 
read  distributively  with  reference  to  each  of  those  parts 
of  the  United  Kingdom. 


t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  CoUeetxve  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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*  Eegistration  of  Aliens  Act  (6  &  7  Will.  4,  c.  11). 

t  „  Assurances    (Ireland)    Act,    1850  (13  &  14  Vict. 

c.  72). 
t  „  Births,    Deaths,    and    Marriages    (Scotland)  Act, 

1854  (17  &  18  Vict.  c.  80). 
t  „  County  Voters  (Ireland)  Act,  1864  (21  &  28  Vict. 

c.  22). 
Electors  Acts,  1843  to  1891.     See  54  &  55  Viot. 
c.  18. 
t  Eegistry  of  Deeds  (Ireland)  Act — 

1822  (3  Geo.  4,  c.  116).  1864  (27  &  28  Vict.  c.  76). 

1832  (2  &  3  Will.  4,  c.  87).         1875  (38  &  39  Vict.  c.  57). 
Eegulating    Act    (13    Geo.    3,  c.  63,    India).       See    Hemchand 
Devchand  v.  Azam  Sakarlal,  (1906)  A.  C.  212,  227. 

*  Religiosis,  Statutum  de  (7  Edw.  1),  Mortmain. 

t  Eeligious  Disabilities  Act,  1846  (9  &  10  Vict.  c.  59). 

t  Remission  of  Penalties  Act,  1859  (22  Viet.  e.  32). 

f  Eenewable  Leaseholds  Conversion  (Ireland)  Act,  1868  (31  &  32 

Vict.  c.  62). 
t  Eenewal  of  Leases  (Ireland)  Act,  1838  (1  &  2  Vict.  c.  62). 
t  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  46). 
Eepresentation  of  the  People  Acts. — The  enactments  for  the  time 
being  in  force  in  England,  Scotland,  and  Ireland  respec- 
tively relating  to  the  representation  of  the  people,  inclu- 
sive of  the  Eegistration  Acts.    See  47  &  48  Vict.  c.  3,  s.  8. 
t  Eepresentation  of  the  People  (Ireland)  Act,  1832  ^2  &  3  Will.  4, 

e.  88). 
t  „  „  „  „     I860  (13  &  14  Viet. 

■  c.  69). 
t  „  „  „  „     1861   (24  &  25  Viet. 

c.  60). 
t  „  „        (Scotland)  Act,  1832  (2  &  3  Will.  4, 

~c.  65). 
t  „  „  „  „     1835  (5  &  6  Will.  4, 

c.  78). 
t  Eepresentative  Peers  (Ireland)  Act,  1861  (14  &  15  Vict.  c.  87). 
t  „  „  „  „     1857  (20  &  21  Vict.  c.  33). 

t  „  „     (Scotland)  Act,  1847  (10  &  11  Vict.  e.  52). 

t  Eescue  Act,  1821  (1  &  2  Geo.  4,  c.  88). 
t  Eeserve  Forces  Act,  1870  (33  &  34  Viet.  e.  67). 

Acts,  1882  and  1890.    See  63  &  54  Vict.  c.  42. 
t  Eesidenee  of  Incumbents  Act,  1869  (32  &  33  Vict.  c.  109). 
f  Eesident  Magistrates  and  Police    Commissioners    Salaries    Act, 
1874  (37  &  38  Viet.  c.  23,  I.). 
Eestraining  Act  (13  Eliz.  c.  10). 
t  Eeturning  Officers  Act,  1854  (17  &  18  Vict.  e.  57). 


t  Title  given  Ijy  the  Short  Titles  Act,  1896. 

K  Collective  titlie  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Revenue  Act — 

1845(8&9Vict  c.  76).  (No.  1)  1865  (28  &  29  Vict.  c.  30). 

(No.  1)  1861(24&25  Vict.c.  21).  (No.  2)  1865  (28  &  29  Vict.  c.  96). 

i,No.  2)  1861  (24  &  25  Vict.  c.  91).  1866  (29  &  30  Vict.  c.  36). 

1862  (25  &  26  Vict.  c.  22).  1867  (30  &  31  Vict.  c.  90). 

1863  (26  &  27  Vict.  c.  33).  1868  (31  &  32  Vict.  c.  28). 
(No.  1)  1864  (27  &  28  Vict.  c.  18).  1869  (32  &  33  Vict.  c.  14). 
(No.  2)  1864  (27  &  28  Vict.  o.  56). 

t  Eevenue  (Ireland)  Act,  1806  (46  Geo.  3,  e.  106). 
t         „         (Scotland)  Act,  1718  (5  Geo.  1,  c.  20). 
t         „         (Transfer  of  Charges)  Act,  1856  (19  &  20  Vict.  c.  59). 
t  Revestment,  Act  of  (5  Geo.  3,  c.  26),  Isle  of  Man  (Purchase), 
t  Revising  Barristers  Act,  1866  (29  &  30  Vict.  e.  54). 
t  Richmond  Lunatic  Asylum  Act,  1830  (11  Geo.  4  &  1  Will.  ,4, 

e.  22,  I.). 
„     1831  (1  WiU.  4,  c.   13,  I.). 
Right,  Petition  of,  1627  (3  Chas.  1,  c.  1);  1  Rev.  Statt.  (2nded.), 
585. 
t  Rights,  BiU  of,  1688  (1  Will.  &  Mar.  s.  2,  c.  2);  1  Rev.  Statt.  690. 
t  Riot  Act  (1  Geo.  1,  stat.  2,  c.  5).    See  1  Steph.  Or.  Law,  p.  292. 
t  Riotous  Assemblies  (Scotland)  Act,  1822  (3  Geo.  4,  c.  33). 
't  Rivers  Pollution  Prevention  Act,  1893  (56  &  57  Vict.  c.  31). 

Acts,  1876  and  1893.     See  56  &  67 
Vict.  c.  31. 
t  Roads  Amendment  Act,  1880  (43  Vict.  c.  7,  S.). 

Rogue  Money  Act  (11  Geo.  1,  c.  26,  S.). 
t  EoUs  Estate  Act,  1837  (7  Will.  4  &  1  Vict.  c.  46). 

Rolfs  Act  (26  &26  Vict.  c.  42). 
t  Roman  Catholic  Churches  Act,  1832  (2  &  3  WiU.  4,  c.  115). 
t        „  „  „  „     1860  (23  &  24  Vict.  c.  134). 

t       „  „        Relief  Act,  1791  (31  Geo.  3,  o.  32). 

t       „  „  „  „     1829  (10  Geo.  4,  c.  7). 

RomiUy's  (Sir  Samuel)  Acts  (48  Geo.  3,  c.  129;  52  Geo.  3,  c.  101). 
Roseberys  (Lord)  Act  (6  &  7  Will.  4,  c.  42),  Entail,  S.     See 
Gillespie  v.  Biddell,  (1909)  A.  C.  133. 
t*Royal  Burghs  (Scotland)  Act,  1822  (3  Geo.  4,  c.  91). 
t*     „  „  „  „      1833  (3  &  4  WiU.  4,  c.  76). 

t       „       Marines  Act,  1847  (10  &  11  Vict.  c.  63). 
t       „  „  „     1857  (20  Vict.  c.  1). 

t       „      Marriages  Act,  1772  (12  Geo.  3,  c.  11).    See  1  Steph.  Hist. 
Cr.  Law,  291;  Sussex  Peerage  Claim,  6  St.  Tr.  (N.  S.)  79. 
t       „      Naval  Reserve  (Volunteer)  Act,  1859  (22  &  23  Vict.  c.  40). 

„      Supremacy  Act,  1558  (1  Eliz.  c.  1);  1  Rev.  Statt.  463. 
t       „       Titles  Act,  1876  (39  &  40  Vict.  c.  10). 
RusseU  Gurney's  Acts  (30  &  31  Viet.  c.  35,  and  31  &  32  Vict.  e.  116). 

„       (Lord  John's)  Act  (6  &  7  WiU.  4,  c.  85),  Marriage. 
Rutherfurd's  (Lord)  Act  (11  &  12  Vict.  e.  36),  Entail,  S. 
Rutland  (Rothlan),  Statute  of  (12  Edw.  1;  10  Edw.  1,  RufEhead). 


t  Title  friven  by  the  Short  Titles  Aet,  1896. 

H  CoUeotive  title  given  by  or  under  the  Short  Titles  Act,  1896. 

J  Title  given  by  the  Act. 
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St.  Leonards'  (Lord)  Acts  (1)  (22  &  23  Vict.  c.  35;  23  &  24  Vict, 
c.  38;  (2)  30  &  31  Vict.  c.  105). 
t  Sale  of  Advowsone  Act,  1856  (19  &  20  Vict.  c.  50). 
t         „      Beer  Act,  1795  (35  Geo.  3,  c.  113). 
t         „      Farming  Stock  Act,  1816  (56  Geo.  3,  e.  50). 
t         „      Food  and  Drugs  Acts,  1875  to  1907.     See  62  &  63  Vict. 

c.  51,  s.  28  (1);  7  Edw.  7,  c.  21,  s.  14  (1). 
t         „     Game  (Dublin)  Act,  1865  (28  &  29  Vict.  c.  2). 
t         „     GasAct,  1859  (22  &  23  Vict.  0.66). 
t         „         „     „     1860(23&24  Vict.  c.  146). 
t         „         „  (Scotland)  Act,  1864  (27  &  28  Vict.  c.  96). 
I         „     Goods  Act,  1893  (56  &  57  Vict.  c.  71). 
t         „      Offices  Act,  1661  (5  &  6  Edw.  6,  c.  16). 
t         „  „  1809  (49  Geo.  3,  c.  126). 

t         „      Spirits  Act,  1760  (24  Geo.  2,  c.  40). 
t         „  „  1862  (25  &  26  Vict.  e.  38). 

t  Sales  to  the  Crown  Act,  1746  (20  Geo.  2,  e.  51). 
t       „     of  Reversions  Act,  1867  (31  &  32  Vict.  c.  4). 
•f  Salmon  Fisheries  (Scotland)  Acts,  1828  to  1868. 
i   .    „       and  Fresh  Water  Fisheries  Acts,  1861  to  1896.     See  59  & 

60  Vict.  c.  18. 
t  Sanitary  Law  Amendment  Act,  1874  (37  &  38  Vict.  c.  89). 
t  Sardinia  Loan  Act,  1865  (18  &  19  Vict.  c.  17). 
t         „  „  1856  (19  &  20  Vict.  c.  39). 

t  Satisfied  Terms  Act,  1845  (8  &  9  Vict.  c.  112). 
t  Savings  Bank  Act — 

1828  (9  Geo.  4,  c.  92).  1835  (5  &  6  Will.  4,  c.  57). 

1833  (3  &  4  Will.  4,  c.  14).  1844  (7  &  8  Vict.  c.  83). 

t  Savings  Bank  (Charitable  Societies)  Act,  1859  (22  &  23  Vict.  c.  53). 
t         „  „     Investment  Act,  1863  (26  &  27  Vict.  c.  25). 

Scholefield's  Act  (23  &  24  Viet.  c.  84). 
t  School  Grants  Act,  1865  (18  &  19  Vict.  e.  131). 
•I        „      Sites  Acts  (4  &  5  Vict.  c.  38;  7  &  8  Vict.  c.  37;  12  &  13  Viet. 

c.  49;  14  &  15  Vict.  c.  24;  15  &  16  Vict.  c.  49). 
t         „         „     (Ireland)  Act,  1810  (50  Geo.  3,  c.  33). 
t  Scientific  Societies  Act,  1843  (6  &  7  Vict.  c.  36). 
f  Scottish  Episcopalians  Act,  1711  (10  Anne,  c.  10). 
t         „  „  Relief  Act,  1792  (32  Geo.  3,  c.  63). 

f         „       Representative  Peers  Act,  1707  (6  Anne,  c.  78). 

Scrope's  (Poulett)  Act  (6  &  7  Will.  4,  e.  96),  Parochial  Assessments, 
t  Sculpture  Copyright  Act,  1814  (64  Geo.  3,  c.  56). 
f  Sea  Fisheries  Acts,  1843  to  1893. 
t     „  „      (Scotland)  Act,  1810  (50  Geo.  3,  c.  108). 

Secretary  for  Scotland  Acts,  1885  to  1904.    See  4  Edw.  7,  c.  27,  s.  2. 
t  Security  of  Public  Offices  Act,  1812  (52  Geo.  3,  c.  66). 
t  Seditious  Meetings  Act,  1817  (57  Geo.  3,  c.  19). 
I         „  „  „      1846  (9  &  10  Vict.  c.  33). 

t  Seizure  of  Crops  (Ireland)  Act,  1863  (26  &  27  Vict.  e.  62). 

Selborne's  (Lord)  Act  (37  &  38  Vict.  e.  85). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

5  Title  given  by  the  Act, 
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t  Septennial  Act,  1715  (1  Geo.  1,  stat.  2,  c.  38);  2  Eev.  Statt.  (2nd 

ed.),  16. 
t  Sequestration  Act,  1849  (12  &  13  Vict.  c.  67). 
t  Servants'  Characters  Act,  1792  (32  Geo.  3,  c.  56). 
§  Settled  Estates  Act,  1877  (40  &  41  Vict.  c.  18). 
t       „       Land  Acts,  1882  to  1890;  and  see  53  &  54  Vict.  c.  69,  s.  2. 
t         „  „     (Ireland)  Act,  1847  (10  &  11  Vict.  c.  46). 

t  Settlement,  Act  of  (12  &  13  Will.  3,c.  2);   1  Rev.  Statt.  (2nd  ed.), 

785. 
t  Sewers  Act,  1833  (3  &  4  Will.  4,  c.  22). 
t         „        „■  1841  (4&5  Vict.  0.  45). 
t         „        „     1849  (12  &  13  Vict.  c.  50). 
,,      Statute  of  (23  Hen.  8,  o.  5). 
Shaftesbury's  (Lord)  Acts — (1)  The  Common  Lodging  House  Acts. 

(2)  (18  &  19  Vict.  c.   86),  Liberty  of 
Eeligious  Worship, 
t  Sheriff  Court  Houses  (Scotland)  Act,  1866  (29  &  30  Vict.  c.  53). 
t  Sheriff  Courts  (Scotland)  Act — 

1826  (6  Geo.  4,  c.  23).  1853  (16  &  17  Vict.  c.  80). 

1838  (1  &  2  Vict.  c.  119).  1870  (33  &  34  Viet.  c.  86~). 

§  Sheriffs  Act,  1887  (50  &  51  Vict.  c.  65). 
t         „       (Ireland)  Act,  1817  (57  Geo.  3,  c.  68). 
t         „  ,„  „      1836  (5  &  6  WiU.  4,  c.  55). 

t         „       of  Edinburgh  and  Lanark  Act,  1822  (3  Geo.  4,  c.  49). 
t         „       (Scotland)  Act,  1747  (21  Geo.  2,  c.  19). 
t         „  „  „     1756  (28  Geo.  2,  c.  7). 

t         „       Substitute  Act,  1864  (27  &  28  Vict.  c.  106). 
t  Shipping  Offences  Act,  1793  (33  Geo.  3,  c.  67). 

Shop  Hours  Acts,  1892  to  1899.    See  58  &  69  Vict.  o.  5;  62  &  63 
Vict.  c.  21. 
^  Shops  Regulation  Acts,  1892  to  1904.    See  4  Edw.  7,  c.  31,  s.  10. 
§  Short  Titles  Act,  1896  (69  &  60  Vict.  c.  14).    See  ante,  p.  607. 
t  Sierra  Leone  Offences  Act,  1861  (24  &  26  Vict.  c.  31).  . 
t  Silk  Weavers  Act,  1845  (8  &  9  Vict.  c.  128). 
t  Silver  Plate  Act,  1790  (30  Geo.  3,  c.  31). 

Simony  Act,  1590  (31  EKz.  c.  6). 
t         „         „      1713  (13  Anne,  c.  11). 

Six  Acts,  The  (60  Geo.  3  &  1  Geo.  4,  cc.  1,  2,  4,  6,  8,  9). 
t  Slave  Trade  Act— 

1824  (5  Geo.  4,  c.  113).  §  1873  (36  &  37  Vict.  c.  88). 

1843  (6  &  7  Vict.  c.  98).  f  1876  (39  &  40  Vict.  c.  46). 

t  Slavery  Abolition  Act,  1833  (3  &  4  Will.  4,  c.  73). 
«I[  SmaU  Debt  (Scotland)  Acts,  1837  to  1889. 
t       „  „  „  Act,  1837  (7  WiU.  4  &  1  Vict.  e.  41). 

t       „      Debts  Act,  1846  (8  &  9  Vict.  c.  127). 
§       „     Holdings  and  Allotments  Act,  1908  (8  Edw.  7,  c.  36). 
Tenements  Act  (59  Geo:  3,  c.  12). 

Recovery  Act,  1838  (1  &  2  Vict.  c.  74). 


+  Title  given  by  the  Short  Titles  Act,  1896. 

H  CoUectiTe  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Smoke  Nuisance  (Scotland)  Act,  1857  (20  &  21  Vict.  c.  73).  ' 

t        „  „  „  „     1865  (28  &  29  Vict.  c.  102). 

t  Sodor  and  Man  Act,  1838  (1  &  2  Vict.  c.  30). 

«|[  Solicitors  Acts,  1839  to  1899.    See  62  &  63  Vict.  c.  4. 

t  „         Act,  1843  (6  &  7  Vict.  c.  73). 

t  „  „     1851  (14  &  16  Vict.  c.  88). 

t  „         (Clerks)  Act,  1839  (2  &  3  Vict.  c.  33). 

t  „  „  „     1844  (7  &  8  Vict.  c.  86). 

■f         „         (Ireland)  Acts,  1849  to  1899.     See  59  &  60  Vict.  c.  14, 

Sch.  ii.,  and  the  two  Acts  below. 
§  „  „  „     1898  (61  &  62  Vict.  c.  17). 

§  „  „  „     1899  (62  &  63  Vict.  c.  4). 

*  Somers'  (Lord)  Act  (7  &  8  Will.  3,  c.  25). 

t  South  Africa  Ofiences  Act,  1863  (26  &  27  Vict.  c.  35). 

t  „     Australia  Act,  1842  (5  &  6  Vict.  c.  61). 

t  „     "Wales  Highways  Act,  1860  (23  &  24  Vict.  c.  68). 

t  „         „       (Turnpike  Roads)  Act,  1847  (10  &  11  Vict.  c.  72). 

t  Special  Constables  Act,  1831  (1  &  2  Will.  4,  o.  41). 

t  „                „                „     1835  (5  &  6  Will.  4,  c.  43). 

t  „               „               „     1838  (1  &  2  Vict.  c.  80). 

t  „               „            (Ireland)  Act,  1832  (2  &  3  WiU.  4,  c.  108). 

t  „                „                    „             „     1845  (8  &  9  Vict.  c.  46). 

t  Spirits  Act,  1742  (16  Geo.  2,  c.  8). 

§  „         „     1880  (43  &  44  Viet.  c.  24). 

t  „       (Ireland)  Act,  1855  (18  &  19  Vict.  c.  103). 

t  „             „          (No.  2)  Act,  1816  (65  Geo.  3,  c.  104). 

t  „             „         Act,  1845  (8  &  9  Vict.  e.  64). 

t  „             „            „     1854  (17  &  18  Vict.  c.  89). 

t  ,'      (Strength  Ascertainment)  Act,  1818  (58  Geo.  3,  c.  104). 

t  Spiritual  Duties  Act,  1839  (2  &  3  Vict.  c.  30). 

*  Splitting  Act  (7  &  8  WiU.  3,  c.  25). 

t  Stage  Carriages  Act,  1832  (2  &  3  Will.  4,  c.  120). 
t       „      Coaches  (Scotland)  Act,  1820  (1  Geo.  4,  c.  4). 
f  Stamp  Act — 

1804  (44  Geo.  3,  c.  98).  1854  (17  &  18  Vict.  c.  83). 

1815  (55  Geo.  3,  c.  184).  1891  (64  &  55  Vict.  c.  39). 

1853  (16  &  17  Vict.  c.  59). 
t  Stamp  Duties  Act,  1835  (5  &  6  Will.  4,  c.  64). 
f  „  in  Law  Proceedings  (Ireland)  Act,  1821  (1  &  2  Geo. 

4,  c.  112). 
t  „  (Ireland)  Act,  1815  (55  Geo.  3,  c.  100). 

I  „  „  „     1842  (6  &  6  Vict.  c.  82). 

f  Stannaries  Act — 

1836  (6  &  7  Will,  4,  c.  106).       §   1869  (32  &  33  Vict.  c.  19). 
*  1839  (2  &  3  Vict.  c.  58).  §   1887  (50  &  51  Vict.  c.  43). 


1855  (18  &  19  Vict.  c.  32). 
See  59  &  60  Vict.  c.  45. 

•  Repealed. 

•  t  Title  given  by  the  Short  Titles  Act,  1896. 
t  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896, 
5  Title  given  by  the  Act. 
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Staple,  Statute  of  the  (27  Edw.  3,  stat.  2). 
t  Starr  and  Bent  Act,  1741  (15  Geo.  2,  c.  33). 
t  Statute  of  Distribution  (22  &  23  Chas.  2,  c.  10). 
t  „         Frauds  (29  Chas.  2,  c.  3). 

t  „  „       Amendment  Act,  1828  (9  Geo.  4,  e.   14). 

t  „         Uses  (27  Hen.  8,  c.  10). 

t  Statutory  Commissioners  Act,  1823  (4  Geo.  4,  e.  35). 
t  „         Declarations  Act,  1836  (5  &  6  Will.  4,  c.  62);  and  see 

44  &  45  Vict.  c.  41,  s.  68. 
t  Stealing  of  Vegetables  Act,  1772  (13  Geo.  3,  c.  32). 
t  Steam  Engines  (Furnaces)  Act,  1821  (1  &  2  Geo.  4,  c.  41). 
t        „      "Whistles  Act,  1872  (35  &  36  Vict.  c.  61). 
t  Still  Licences  Act,  1846  (9  &  10  Viet.  c.  90). 
t  Stipendiary  Magistrates  Act,  1858  (21  &  22  Vict.  c.  73). 
§  „  „  „     1863  (26  &  27  Vict.  c.  97). 

t  „  „  „     1869  (32  &  33  Vict.  c.  38). 

t  Straits  Settlements  Act,  1866  (29  &  30  Vict.  c.  115). 
t       „  „  Offences  Act,  1874  (37  &  38  Vict.  c.  38). 

Sturges  Bourne's  Acts  (58  Geo.  3,  c.  69;  59  Geo.  3,  c.  12). 
Style  Act,  The  (24  Geo.  2,  c.  33).    See  2  Rev.  Statt.  (2nd  ed.),  246. 
Submission,  Act  of  (23  Hen.  8,  c.  14). 
f  Succession  to  the  Crown  Act,  1707  (6  Anne,  c.  41). 
Summary  Jurisdiction  Act — 

t  1848  (11  &  12  Vict.  c.  43).     §   1879  (42  &  43  Vict.  c.  49). 
t  1857  (20  &  21  Vict.  c.  43).     §  1884  (47  &  48  Vict.  c.  43). 
t  1863  (26  &  27  Vict.  c.  77).     §  1899  (62  &  63  Viet.  c.  22). 
Summary  Jurisdiction  Acts  defined  (52  &  63  Vict.  c.  63,  s.  13  (7), 
(8),  (9),  (10)),  post,  Appx.   C.      See  Boulter  v.,  Kent 
Justices,  (1897)  A.  C.  556;  B.  v.  Sunderland  Justices, 
(1901)  2  K.  B.  357,  368. 
§  Summary  Jurisdiction  (Ireland)  Act,  1851  (14  &  15  Viet.  c.  93). 
t  „  „  „  „     1862  (25  &  26  Vict.  c.  50). 

§  „  „  (Married  Women)  Act,  1895  C68  &  59  Vict. 

c.  39). 

*  „  „  (Scotland)  Act,  1864  (44  &  45  Vict.  c.  33). 

*  „  „  „  „     1881  (52  &  53  Vict.  e.  63). 
§           „                 „                     „  „     1908   (8   Edw.   7,  c.   65). 

*  „         Procedure  (Scotland)  Act,  1864  (44  &  45  Vict.  c.  33). 
t  Sunday  Observance  Act — 

1625  (1  Chas.  1,  c.  1).  1780  (21  Geo.  3,  c.  49). 

1677  (29  Chas.  2,  c.  7).  1833  (3  &  4  Will.  4,  c.  31). 

§  Sunday  Observation  (Prosecution)  Act,  1871  (34  &  35  Vict.  c.  87). 
^Superannuation  Acts,  1834  to  1892. 

t  „  (Metropolis)  Act,  1866  (29  &  30  Vict.  c.  31). 

t  Superior  Courts  (Officers)  Act,  1837  (7  Will.  4  &  1  Vict.  c.  30). 
Supremacy,  Act  of  (1  Eliz.  e.  1). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

H  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896, 

§  Title  given  by  the  Act. 
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Survey  (Great  Britain)  Acts,  1841  to  1870.    See  33  &  34  Vict.  c.  23. 
(Ireland)  Acts,  1825  to  1870.     See  33  &  34  Vict.  o.  23. 


Talfourd's  Acts:   (1),  (2  &  3  Vict.  e.  54*),  Infants;  (2),  (5  &  6  Vict, 
c.  45),  Copyrigiit. 
t  Tallagio  non  coneedendo,  Statutum  de,  1297  (25  Edw.  1);  1  Rev. 

Statt.  (2nd  ed.),  56. 
t  Tsixation  of  Colonies  Act,  1778  (18  Geo.  3,  c.  12). 
t  Taxes  Act,  1856  (19  &  20  Vict.  c.  80). 
§       „      Management  Act,  1880  (43  &  44  Vict.  c.  19). 

„      (Eegulation  of  Remuneration)  Acts,  1891  and  1892.     See 
56  &  66  Viet.  c.  25. 
t  Taxing  Masters  (Ireland)  Act,  1848  (11  &  12  Vict.  c.  132). 

Taylor's  (Michael  Angelo)  Act  (57  Geo.  3,  c.  xxix.). 
(Peter)  Act  (34  &  35  Vict.  c.  87). 

Technical  Instruction  Acts,  1889  to  1891.    See  54  &  55  Vict.  c.  4. 
t  Teinds  Act,  1808  (48  Geo.  3,  c.  138). 
t       „         „      1810  (50  Geo.  3,  c.  84). 
t       „         „      1824  (5  Geo.  4,  c.  72). 

Telegraph  Acts,  1863  to  1899.     See  59  &  60  Vict.  c.  14,  Seh.  ii.; 
60  &  61  Vict.  e.  41,  s.  4;  62  &  63  Vict.  e.  38,  s.  4. 

Tenentihus  per  legem  Anglice,  Statutum  de  (incert.  temp.);  1  Rev. 
Statt.  (2nd  ed.),  78.      , 

Tenterden's  (Lord)  Acts:  (1),  (9  Geo.  4,  c.  14);  (2),  (2  &  3  Will.  4, 
c.  71),  Prescription, 
t  Tenures  Abolition  Act,  1746  (20  Geo.  2,  c.  50). 
§  Territorial  Waters  Jurisdiction  Act,  1878  (41  &  42  Vict.  c.  73). 
t  Test  Abolition  Act,  1867  (30  &  31  Vict.  c.  62). 
*  Tests  Act  (25  Chas.  2,  c.  2). 

t  Textile  Manufacturers  (Ireland)  Act,  1840  (3  &  4  Vict.  c.  91). 
t         „  „  „  „       1842  (5  &  6  Vict.  c.  68). 

\         „  „  „  „       1867  (30  &  31  Vict.  o.  60). 

t  Theatres  Act,  1843  (6  &  7  Vict.  c.  68). 
t  Theft  Act.  1730  (4  Geo.  2,  c.  32). 

Thellusson  Act  (39  &  40  Geo.  3,  c.  98) ;  2  Rev.  Statt.  (2nd  ed.),  912. 
t  Thirlage  Act,  1779  (39  Geo.  3,  c.  55,  S.).  See  8  Rettie  (Sc),  514. 
t  Threshing  Machines  Act,  1878  (41  &  42  Vict.  c.  12). 

Tidd  Pratt's  Act  (6  &  7  Vict.  c.  36). 
t  Tin  Duties  Act,  1838  (1  &  2  Vict.  c.  120). 

Tippling  Act  (24  Geo.  2,  c.  40);  2  Rev.  Statt.  (2nd  ed.),  275;  cf. 
30  &  31  Vict.  c.  142,  s.  4;  and  51  &  52  Vict.  c.  43,  s.  182. 
f  Tithe  Acts,  1836  to  1891. 

t  1832  (2  &  3  Will.  4,  c.  100).  f  1842  (5  &  6  Vict.  c.  54). 

t  1836  (6  &  7  Will.  4,  c.  71).  t  1846  (9  &  10  Vict.  c.  73). 

t  1837  (7  Will.  4  &  1  Vict.  c.  69).       f  1847  (10  &  11  Vict.  c.  104). 

t  1838  (1  &  2  Vict.  c.  64).  f  I860  (23  &  24  Vict.  c.  93). 

t  1839  (2  &  3  Vict.  c.  62).  §  1878  (41  &  42  Vict.  c.  42). 

t  1840  (3  &  4  Vict.  c.  15). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

If  Collective  title  given  by  or  nndeT  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Tithe  Arrears  (Ireland)  Act,  1839  (2  &  3  Vict.  c.  3). 

t       „     Eating  Act,  1851  (14  &  15  Vict.  c.  50). 

t       „     Eent  Charge  (Ireland)  Act,  1838  (1&  2  Vict.  c.  109). 

t       „  „  „  „      1848  (11  &  12  Vict.  c.  80). 

t  Tithes  and  Church  Rates  Recovery  Act,  1714  (1  Geo.  1,  st.  2,  c.  6). 

t  Tobacco  Act,  1782  (22  Geo.  3,  e.  73). 

t         „  „     1840  (3  &  4  Vict.  c.  18). 

t         „  „     1842  (5  &  6  Vict.  c.  93). 

t         „       Cultivation  Act,  1831  (1  &  2  Will.  4,  c.  13). 

Toleration  Act,   1688   (1  Will.   &    Mar.   c.    18);     1    Rev.    Statt. 

(2nd  ed.),  684. 
t  Tolls  (Ireland)  Act,  1817  (57  Geo.  3,  c.  108). 
*  Torrens'  Acts  (1)  (31  &  32  Viet.  c.  30;  48  &  49  Vict.  c.  34). _ 

,,  „     (2)  Australian  Acts  for  Registration    of    Title    to 

Land. 
t  Town  Gardens  Protection  Act,  1863  (26  &  27  Vict.  c.  13). 
*|[      „      Police  Clauses  Acts,  1847  and  1889  (10  &  11  Vict.  c.  89;  52 

&  53  Vict.  c.  14). 
§  Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict.  c.  34). 

Trade  Union  Acts,  1871  and  1876.     See  39  &  40  Vict.  c.  22. 
t  Trading  Partnerships  Act,  1841  (4  &  5  Vict.  c.  14). 
t  Trafalgar  Square  Act,  1844  (7  &  8  Vict.  e.  60). 
t  Traffic  Regulation  (Scotland)  Act,.  1772  (12  Geo.  3,  c.  45). 

Trailbaston,  Statute  of  (incert.  temp.).     Vide  2  Reeves,  Hist.  Eng. 

Law,  169. 
%  Tramways  (Ireland)  Acts,  1860  to  1900.    See  63  &  64  Vict.  c.  60, 

s.  4. 
t  Transfer  of  Stock  Act,  1800  (39  &  40  Geo.  3,  o.  36). 
t         „  „         (Ireland)  Act,  1820  (1  Geo.  4,  c.  5). 

t         „  Works  (Ireland)  Act,  1856  (19  &  20  Vict.  c.  37). 

f  Transportation  Act— 

1824  (5  Geo.  4,  c.  84).  1834  (4  &  5  Will.  4,  c.  67). 

1825  (6  Geo.  4,  c.  69).  1843  (6  &  7  Viet.  e.  7). 
1830  (11  Geo.  4  &  1  Will.  4,  1847  (10  &  11  Vict.  e.  67). 

c.  39). 
t  Transportation  (Ireland)  Act,  1849  (12  &  13  Vict.  c.  27). 
f  Treason  Act — 

1351  (25  Edw.  3,  stat.  5,  c.  2).     1795  (36  Gflo.  3,  c.  7). 

1708  (7  Anne,  c.  21).  1800  (39  &  40  Geo.  3,  c.  93). 

1746  (20  Geo.  2,  c.  30).  1814  (54  Geo.  3,  e.  146). 

1766  (6  Geo.  3,  c.  53).  1817  (57  Geo.  3,  e.  6). 

1790  (30  Geo.  3,  c.  48).  1842  (5  &  6  Vict.  e.  5n. 

t  Treason  Felony  Act,  1848  (11  &  12  Vict.  e.  12). 
t         „        (Ireland)  Act,  1821  (1  &  2  Geo.  4,  c.  24). 
t         ,.  "  „      1854  (17  &  18  Vict.  c.  26). 

t         „       Outlawries  (Scotland)  Act,  1748  (22  Geo.  2,  c.  48). 

Treasons,  Statute  of  (25  Edw.  3,  stat.  5,  c.  2). 
f  Treasury  Instruments  Signature  Act,  1849  (12  &  13  Vict.  e.  89). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

H  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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§  Trial  of  Lunatics  Act,  1883  (46  &  47  Vict.  c.  38). 

t       „         Peers  (Scotland)  Act,  1825  (6  Geo.  4,  c.  66). 

t  Trials  for  Felony  Act,  1836  (6  &  7  Will.  4,  c.  114). 

Triennial  Act,  1664  (16  Chas.  2,  c.  4). 
t  Trout  (Scotland)  Act,  1845  (8  &  9  Vict.  o.  26). 
t       „  „  ,.     I860  (23  &  24  Vict.  c.  45). 

Acts,  1845  to  1902.     See  2  Edw.  7,  c.  29. 
t  Truck  Act,  1831  (1  &  2  Will.  4,  c.  37). 

„       Acts,  1831  to  1896.    See  59  &  60  Viet.  c.  44,  s.  12. 
t  Trustee  Act,  1852  (15  &  16  Vict.  c.  55). 
§         „  „     1893  (56  &  57  Vict.  c.  53,  amended  by  57  &  58  Vict. 

c.  10). 
f        „       Appointment  Acts,  1860  to  1890. 

f       „       Savings  Bank  Acts,  1863  to  1904.    See  4  Edw.  7,  c.  8,  s.  16. 
f  Trusts  (Scotland)  Acts,  1801  to  1898.     See  59  &  60  Vict.  c.  14, 
Sched.  ii.,  and  61  &  62  Vict.  c.  42. 
Tumultuous  Petitioning,  Act  against  (13  Chas.  2,  c.  5).     See  1 
Steph.  Hist.  Cr.  Law,  291. 
t  „  Eisings  (Ireland)  Act,  1831  (1  &  2  Will.  4,  c.  44). 

t  Turkish  Loan  Act,  1855  (18  &  19  Vict.  c.  99). 
*  Turner's  (Sir  G.)  Act  (13  &  14  Vict.  c.  35). 
t  Turnpike  Eoads  Act,  1822  (3  Geo.  4,  c.  126). 
t  „       (Scotland)  Act,  1758  (32  Geo.  2,  c.  15). 

t*       '„  Trusts  Relief  Act,  1861  (24  &  25  Vict.  c.  46). 


Uniformity,  Act  of  (1)  (1  Eliz.  c.  2);  1  Rev.  Statt.  (2nd  ed.),  469. 
(2)  (14  Chas.  2,  c.  4);  1  Rev.  Statt.  (2nd  ed.), 
631. 
t  Union  and  Parish  Property  Act,  1835  (5  &  6  Will.  4,  c.  69). 
f       „  „  „  „     1837  (7  Will.  4  &  1  Vict.  c.  50). 

Assessments  Acts,  1862  to  1880.     See  43  &  44  Vict.  c.  7. 
ChargeabiUty  Act,  1865  (28  &  29  Vict.  c.  79). 
of  Benefices  Act,  1860  (23  &  24  Vict.  c.  142). 
t       „      Officers  (Ireland)  Act,  1872  (35  &  36  Vict.  o.  89). 
j       „  „       Superannuation  (Ireland)  Act,  1865  (28  &  29  Vict. 

c.  26). 
t       „      with  Ireland  Act,  1800  (39  &  40  Geo.  3,  c.  67). 
t       „         „      Scotland  Act,  1706  (6  Anne,  c.  11). 
I       „         „  „       Amendment  Act,  1707  (6  Anne,  c.  40). 

t  Universities  Act,  1825  (6  Geo.  4,  c.  97). 
f  (Scotland)  Act,  1853  (16  &  17  Vict.  c.  89). 

+  „  „  „     1858  (21  &  22  Viet.  c.  83). 

I  "  ,,  „     1859  (22  &  23  Viet.  c.  24). 

f  ''  (Wine  Licence)  Act,  1743  (17  Geo.  2,  c.  40). 

*  Repealed. 

t  Title  ffiven  by  the  Short  Titles  Act,  1896. 

IT  Collective  title  given  by  or  under  the  Short  Titles  Act,  1896, 

5  Title  given  by  the  Act. 
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t  University  Elections  Act,  1861  (24  &  25  Vict.  c.  53). 

t  „  of  Dublin  Registration  Act,  1842  (5  &  6  Vict.  c.  74). 

t  Unlawful  Combination  (Ireland)  Act,  1803  (43  Geo.  3,  c.  86). 

t         „  Drilling  Act,  1819  (60  Geo.  3  &  1  Geo.  4,  c.  1). 

t         „         Games  Act,  1728  (2  Geo.  2,  c.  28). 

t  „         Oaths  Act,  1797  (37  Geo.  3,  c.  123). 

t  „  „         „     1812  (62  Geo.  3,  c.  104). 

t         „  „      (Ireland)  Act,  1810  (50  Geo.  3,  c.  102). 

t         „  „  „  „     1823  (4  Geo.  4,  c.  87). 

t         „         Societies  Act,  1799  (39  Geo.  3,  c.  79). 

t  Uses,  Statute  of  (27  Hen.  8,  c.  10);  1  Rev.  Statt.  (2nd  od.),  328. 

t  Usury  Laws  Repeal  Act,  1854  (17  &  18  Vict.  c.  90). 


Vaccination  Acts,  1867  to  1898.     See  61  &  62  Vict.  c.  49. 
t  „  (Ireland)  Act,  1858  (21  &  22  Vict.  c.  64). 

t  „  „  „     1863  (26  &  27  Vict.  c.  52). 

t  „  (Scotland)  Act,  1863  (26  &  27  Vict.  c.  108). 

t  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83). 
t  „  „     1838  (1  &  2  Vict.  c.  38). 

t  „         (Ireland)  Act,  1847  (10  &  11  Vict.  c.  84). 

t  Valuation  (Ireland)  Act,  1852  (15  &  16  Vict.  c.  63). 
t  „  „  „     1854  (17  &  18  Vict.  c.  8). 

t  „  „  „     1864  (27  &  28  Vict.  c.  62). 

t  Vancouver's  Island  Act,  1849  (12  &  13  Vict.  c.  48). 
§  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78). 
•([Vestries  Acts,  1818  to  1863— 

t  1818  (68  Geo.  3,  c.  69).         f  I860  (13  &  14  Vict.  c.  57). 

t  1819  (59  Geo.  3,  c.  85).         f  1853  (16  &  17  Vict.  c.  65). 

t  1831  (1  &  2  Will.  4,  c.  60). 
t  Vexatious  Indictments  Act,  1859  (22  &  23  Viet.  c.  17). 
t  Victoria  Constitution  Act,  1856  (18  &  19  Vict.  c.  55). 
t  Vinegar  Act,  1844  (7  &  8  Vict.  c.  25). 

*  yiris  religiosis,  Statutum  de  (7  Edw.  1). 

*  Vouchers,  Statute  of  (20  Edw.  1,  stat.  1). 

"Wagering  Act  (19  Geo.  2,  c.  37). 
t  Wages  Arrestment  (Scotland)  Act,  1845  (8  &  9  Vict.  c.  39). 

Wales,  Statute  of  (27  Hen.  8,  c.  26);  1  Rev.  Statt.  (2nd  ed.),  337. 
t        „       and  Berwick  Act,   1746   (20  Geo.   2,  c.   42).     Vide  ante, 
p.  413. 

WalUcB  statutum  (12  Edw.  1). 

*  Waltham  Black  Act  (9  Geo.  1,  c.  22).    See  Davis'  case  (1783),  1 

Leach  C.  C.  (2nd  ed.),  228.     Passed  because  of  the  de- 
predations of  deer  stealers  at  Bishops  Waltham. 

*  Wards,  Statute  of  (28  Edw.  1,  stat.  1). 

*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

H  Collective  title  ffiven  by  or  under  the  Short  Titles  Act,  1896, 

§  Title  glTen  by  the  ^-ot^ 
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t  "Warrants  of  Attorney  Act,  1822  (3  Geo.  4,  c.  39). 
t  „  „  „     1843  (6  &  7  Viet.  c.  66). 

*  Waste,  Statute  of  (20  Edw.  1,  stat.  2). 

Waterworks  Clauses  Acts,  1847  to  1863.    See  26  &  27  Vict.  o.  93. 
t  Wedding  Rings  Act,  1855  (18  &  19  Vict.  c.  60). 
t  Weights  and  Measures  Act,  1824  (5  Geo.  4,  c.  74). 

Acts,   1878  to   1904.     See  60  &  61   Viet. 
c.  46,  s.  3;  4  Edw.  7,  c.  28,  s.  2.. 
t  Welsh  Cathedrals  Act,  1843  (6  &  7  Vict.  c.  77). 
t  West  Africa  Act,  1821  (1  &  2  Geo.  4,  c.  28). 

*  „    African  OSences  Act,  1871  (34  &  36  Vict.  c.  8). 
t       „    Indian  Prisons  Act,  1838  (1  &  2  Vict.  c.  67). 

t       „    Indies  (Salaries)  Act,  1868  (31  &  32  Vict.  c.  120). 
Westbury's  Act  (25  &  26  Vict.  c.  53),  Land  Transfer. 
Westminster,  Statute  of,  the  First  (3   Edw.    1);    1   Rev.    Statt. 

(2nd  ed.),  9. 
„  „  the  Second  (13  Edw.  1);  1  Rev.  Statt. 

(2nd  ed.),  17. 
t  Whipping  Act,  1820  (1  Geo.  4,  c.  57). 
t  „  „     1862  (25  &  26  Vict.  c.  18). 

Whiteboy  Acts  (1)  (I.);  15  &  16  Geo.  3,  c.  21;   17  &  18  Geo.  3, 
c.  36;  27  Geo.  3,  c.  15  (I.);  36  Geo.  3,  c.  32;  Rev. 
Statt.   Ireland,  540,  551,  704. 
Acts  (2)  (U.  K.);  40  Geo.  3,  c.  96;  50  Geo.  3,  c.  102; 
1  &  2  Will.  4,  c.  44;   6  &  6  Vict.  c.  28.     See  fl.  v. 
Barrett  (1886),  18  L.  R.  Ir.  430. 
t  White  Herring  Fisheries  Act,  1771  (11  Geo.  3,  c.  31). 
t         „  „       Fishery  (Scotland)  Act,  1821  (1  &  2  Geo.  4,  c.  79). 

t         „  „  „  „       '     „     1861  (24  &  25  Viet.  c.  72). 

Wild  Birds  Protection  Acts,  1880  to  1904.    See  59  &  60  Vict.  c.  56; 
2  Edw.  7,  c.  6,  s.  2;  4  Edw.  7,  c.  4,  s.  3;  c.  10,  s.  2. 
t  Wills  Act,  1837  (7  Will.  4  &  1  Vict.  c.  26). 
t  „  1861  (24  &  25  Vict.  c.  114). 

Statute  of  (34  &  35  Hen.  8,  c.  5). 
Wilmot's  (Sir  Eardley)  Act  (3  &  4  Vict.  c.  77),  Grammar  Schools. 
Winchester,  or  Winton,  Statute  of  (13  Edw.  1,  stat.  2). 
Winter  Assizes  Acts,  1876  and  1877.    See  40  &  41  Vict.  c.  46. 
t  Witchcraft  Act,  1735  (9  Geo.  2,  c.  5). 
t  Witnesses  Act,  1806  (46  Geo.  3,  c.  37). 
t  „         on  Petitions  Act,  1801  (41  Geo.  3,  c.  105). 

§  „         (Public  Inquiries)  Protection  Act,  1892  (55  &  56  Vict. 

c.  64). 
t  Workhouse  Act,  1816  (56  Geo.  3,  c.  129). 
t  „  Sites  Act,  1857  (20  &  21  Vict.  c.  13). 

t  Workhouses  Act,  1790  (30  Geo.  3,  c.  49). 
t  Writ  of  Subpoena  Act,  1805  (45  Geo.  3,  c.  92). 


*  Repealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

H  Collective  title  given  by  or  und'-i  the  Short  Titles  Act,  1896. 

§  Title  given  by  the  Act. 
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t  Writs  Execution  (Scotland)  Act,  1877  (40  &  41  Vict.  c.  40). 
t       „      Eegistration  (Scotland)  Act,  1868  (31  &  32  Vict.  e.  34). 


Yelyerton's  Act  (21  &  22  Geo.  3,  c.  48,  Ir.). 
t  Yeomanry  (Accounts)  Act,  1804  (44  Geo.  3,  c.  94). 
t  „  Act,  1804  (44  Geo.  3,  c.  54). 

t  „  „     1817  (57  Geo.  3,  c.  44). 

t  „  „     1826  (7  Geo.  4,  c.  58). 

if         „  Acts,  1802  to  1826. 

t  „  (Ireland)  Act,  1802  (42  Geo.  3,  c.  68). 

t  „  (Training)  Act,  1816  (56  Geo.  3,  c.  39). 

*  York,  Statute  of  (12  Edw.  2,  etat.  1). 
f  Yorkshire  Registries  Amendment  Act,  1884  (47  &  48  Vict.  c.  54). 

Young's  (Lord)  Act  (35  &  36  Vict.  c.  62),  Education  (S.). 

*  Bepealed. 

t  Title  given  by  the  Short  Titles  Act,  1896. 

IT  Collective  title  given  by  or  under  the  Short  Titles  Act,  1 896. 

§  Title  given  by  the  Act. 
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APPENDIX  C. 


INTERPRETATION  ACTS. 

' '  The  extraordinary  diversity  of  opinion  to  be  found  in  these  oases  [of 
construction]  furnishes  a  strong  reason  for  the  passing  of  an  Interpretation 
Act ;  and  I  think  the  passing  of  such  an  Act  may  he  regarded  as  a  gentle 
intimation  by  the  Legislature  to  the  Courts  that  it  understands  what  it  is 
saying  and  means  what  it  says."  Hands  v.  Law  Society  (1890),  17 
Ontario  App.  41,  57,  Burton,  J. A. 


THE  INTERPEETATION  ACT,  1889  (52  &  53  Vict.  c.  63)  (a). 

An  Act  for  consolidating  enactments  relating  to  the  Construction 
of  Acts  of  Parliament,  and  for  further  shortening  the  Lan- 
guage used  in  Acts  of  Parliament.         [30th  August,  1889.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows:  — 

Re-enactment  of  existing  Rules. 

1. — (1.)  In  this  Act  and  in  every  Act  passed  after  the  year  one  Rules  as  to 
thousand  eight  hundred  and  fifty,  whether  before  or  after  the  com-  gender  and 
mencement  of  this  Act,  unless  the  contrary  intention  appears, —       number. 

(a)  words    importing    the    masculine    gender    shall    include 

females;  and 

(b)  words  in  the  singular  shall  include  the  plural,  and  words  [=13  &  14 

in  the  plural    shall    include    the    singular    (v.  ante,  Vict.  0. 21, 
p.  161).  S.4.] 

(2.)  The  same  rules  shall  be  observed  in  the  construction  pf 
every  enactment  relating  to  an  offence  punishable  on  indictment 
or  on  summary  conviction,  when  the  enactment  is  contained  in  an 
Act  passed  in  or  before  the  year  one  thousand  eight  hundred  and  [=7  &  8  Greo. 

fifty.  4,0.28,8.14.]' 

(a)  This  Act  applies  to  Imperial  Acts  only.  For  a  table  showing  legislation 
of  similar  character  in  other  parts  of  the  King's  Dominions,  see  post,  p.  676. 
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Application  of 
penal  Acta  to 
bodies  cor- 
porate. 
[=7  &  8  Geo. 

4,^;.  28,8.14.] 


Meanings  of 
certain  words 
in  Acts  since 
1850. 

[=13  &  14 
Vict.  c.  21, 
B.  4.] 

"Month." 
"Land." 


'Oath.' 


Meaning  of 
"  county  "  in 
past  Acts. 

[=13  &  14 
Vict.  u.  21, 
B.  4-.] 

Meaning  of 
"  parish." 
[=29  &  30 
Vict.  0.  113, 
s.  18.] 

Meaning  of 
"  counby 
court." 
[=51  &  52 
Vict.  0.  43, 
s.  187.] 

Meaning  of 
"sheriff 
clerk,"  &o.  in 
Scotch  Acts. 
[=7  Will.  4 
&  1  Vict. 
c.  39.] 

Sections  to  be 

substantire 

enactments. 

Acts  to  be 
public  Acts. 


2. — (1.)  In  the  construction  of  every  enactment  relating  to  an 
offence  punishable  on  indictment  or  on  summary  conviction, 
whether  contained  in  an  Act  passed  before  or  after  the  commence- 
ment of  this  Act,  the  expression  "person"  shall,  unless  the  con- 
trary intention  appears,  include  a  body  corporate  (v.  ante,Tp.  161). 

(2.)  "Where  under  any  Act,  whether  passed  before  or  after  the 
commencement  of  this  Act,  any  forfeiture  or  penalty  is  payable  to 
a  party  aggrieved,  it  shall  be  payable  to  a  body  corporate  in  every 
case  where  that  body  is  the  party  aggrieved  (v.  ante,  p.  162). 

3.  In  every  Act  passed  after  the  year  one  thousand  eight 
hundred  and  fifty,  whether  before  or  after  the  commencement  of 
this  Act,  the  following  expressions  shall,  unless  the  contrary  in- 
tention appears,  have  the  meanings  hereby  respectively  assigned 
to  them;   namely — 

The  expression  ''month  "  shall  mean  calendar  month  (v.  ante, 
pp.  163,  564): 

The  expression  "land"  shall  include  messuages,  tenements, 
and  hereditaments,  houses,  and  buildings  of  any  tenure 
(v.  ante,  p.  556): 

The  expressions  "oath"  and  " aflSdavit "  shall,  in  the  case  of 
persons  for  the  time  being  allowed  by  law  to  affirm  or 
declare  instead  of  swearing,  include  affirmation  and  de- 
claration, and  the  expression  "  swear "  shall,  in  the  like 
case,  include  affirm  and  declare  (v.  ante,  p.  164). 

4.  In  every  Act  passed  after  the  year  one  thousand  eight 
hundred  and  fifty  and  before  the  commencement  of  this  Act,  the 
expression  "county"  shall,  unless  the  contrary  intention  appears, 
be  construed  as  including  a  county  of  a  city  and  a  county  of  a  town 
(v.  ante,  p.  164). 

5.  In  every  Act  passed  afiter  the  year  one  thousand  eight 
hundred  and  sixty-six,  whether  before  or  after  the  commencement 
of  this  Act,  the  expression  "parish"  shall,  unless  the  contrary 
intention  appears,  mean,  as  respects  England  and  Wales,  a  place 
for  which  a  separate  poor  rate  is  or  can  be  made,  or  for  which  a 
separate  overseer  is  or  can  be  appointed  (v.  ante,  p.  164). 

.6.  In  this  Act,  and  in  every  Act  and  Order  of  Council  passed  or 
made  after  the  year  one  thousand  eight  hundred  and  forty-six, 
whether  before  or  after  the  commencement  of  this  Act,  the  expres- 
sion "county  court"  shall,  unless  the  contrary  intention  appears, 
mean  as  respects  England  and  Wales  a  court  under  the  County 
Courts  Act,  1888  (v.  ante,  p.  529). 

7,  In  every  Act  relating  to  Scotland,  whether  passed  before  or 
after  the  commencement  of  this  Act,  unless  the  contrary  intention 
appears — 

The  expression  "  sheriff ' clerk  "  shall  include  steward  clerk; 
The  expressions  "shire,"  "sheriffdom,"  and  "county"  shall 
include  any  stewartry  in  Scotland  (v.  ante,  p.  590). 

8,  Every  section  of  an  Act  shall  have  effect  as  a  substantive 
enactment  without  introductory  words  (13  &  14  Vict.  c.  21,  s.  2- 
V.  ante,  p.  213). 

9,  Every  Act  passed  after  the  year  one  thousand  eight  hundred 
and  fifty,  whether  before  or  after  the  commencement  of  this  Act 
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shall  be  a  public  Act  and  shall  be  judicially  noticed  as  such,  unless 
the  contrary  is  expressly  provided  by  the  Act  (13  &  14  Vict.  c.  21, 
s.  7;  V.  ante,^.  63). 

10.  Any  Act  may  be  altered,  amended,  or  repealed  in  the  same  Amendment 

session  of  Parliament  (13  &  14  Vict.  o.  21,  s.  1;  v.  ante,  pp.  314,  or  repeal  of 

362) .  Acts  in  same 

n       /     \   -rm  »  session. 

11. — (1.)   Where  an  Act  passed  after  the  year  one  thousand  Egectof 

eight  hundred  and  fifty,  whether  before  or  after  the  commence-  repeal  by  Acts 

ment  of  this  Act,  repeals  a  repealing  enactment,  it  shall  not  be  passed  since 

construed  as  reviving  any  enactment  previously  repealed,  unless  l^^"- 
words  are  added  reviving  that  enactment  (v.  ante,  pp.  317,  372). 

(2.)  Where  an  Act  passed  after  the  year  one  thousand  eight  [=13  &  14 

hundred  and  fifty,  whether  before  or  after  the  commencement  of  Vict.  0.  21, 

this  Act,  repeals  wholly  or  partially  any  former  enactment  and  ^-  ^O 

substitutes  provisions  for  the  enactment  repealed,  the  repealed  [=13  &  14 

enactment  shall  remain  in  force  until  the  substituted  provisions  Vict.  o.  21, 

come  into  operation  (v.  ante,  p.  346).  s.  6.] 

New  General  Rules  of  Construction. 

12.  In  this  Act,  and  in  every  other  Act  whether  passed  before  official  defini- 
or  after  the  commencement  of  this  Act,  the  following  expressions  tions  in  past 
shall,  unless  the  contrary  intention  appears,  have  the  meanings  and  future 
hereby  respectively  assigned  to  them,  namely: —  ^^^ 

(1.)  The  expression  "the  Lord  Chancellor"  shall,  except  when 
used  with  reference  to  Ireland  only,  mean  the  Lord  High  Chan- 
cellor of  Great  Britain  for  the  time  being,  and  when  used  with 
reference  to  Ireland  only,  shall  mean    the    Lord    Chancellor   of  "Lord 
Ireland  for  the  time  being.  Chancellor." 

(2.)  The  expression  "  the  Treasury  "  shall  mean  the  Lord  High  "Treasury." 
Treasurer  for  the  time  being  or  the  Commissioners  for  the  time 
being  of  Her  Majesty's  Treasury. 

(3.)  The  expression  "  Secretary  of  State  "  shall  mean  one  of  Her  "  Secretary  of 
Majesty's  Principal  Secretaries  of  State  for  the  time  being.         State." 

(4.)  The  expression  "the  Admiralty"  shall    mean    the   Lord  "Admiralty." 
High  Admiral  of  the  United  Kingdom  for  the  time  being,  or  the 
Commissioners  for  the  time  being  for  executing  the  office  of  Lord 
High  Admiral  of  the  United  Kingdom. 

(5.)  The  expression  "the  Privy  Council"  shall,  except  when  "Privy 
used  with  reference  to  Ireland  only,  mean  the  Lords  and  others  for  Council." 
the  time  being  of  Her  Majesty's  Most  Honourable  Privy  Council, 
and  when  used  with  reference  to  Ireland  only,  shall  mean  the 
Privy  Council  of  Ireland  for  the  time  being. 

(6.)  The  expression  "the  Education  Department"  shall  mean  "Eduoatioi 
the  Lords  of  the  Committee  jBor  theitime  being  of  the  Privy  Council  Department." 
appointed ,;f or  Education.    (See  now  62  &  63  Vict.  c.  33,  ss.  1,  2.) 

(7.)  The  expression  "the  Scotch  Education  Department"  shall  "gootoh 
mean  the  Lords  of  the  Committee  for  the  time  being  of  the  Privy  Education 
Council  appointed  for  Education  in  Scotland.  Department." 

(8.)  The  expression  "the  Board  of  Trade"    shall   mean    the  "Board of 
Lords  of  the  Committee  for  the  time  being  of  the  Privy  Council  Trade." 
appointed  for  the  consideration  of  matters  relating  to  trade  and 
foreign  plantations. 
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(9.)  The  expression  "Lord  Lieutenant,"  when  used  with  refer- 
ence ito  Ireland,  shall  mean  the  Lord  Lieutenant  of  Ireland  or 
other  chief  governors  or  governor  of  Ireland  for  the  time  being. 

(10.)  The  expression  "Chief  Secretary,"  when  used  with 
reference  to  Ireland,  shall  mean  the  Chief  Secretary  to  the  Lord 
Lieutenant  for  the  time  being. 

(11.)  The  expression  "Postmaster  General"  shall  mean  Her 
Majesty's  Postmaster  General  for  the  time  being. 

(12.)  The  expression  "Commissioners  of  Woods"  or  "Com- 
missioners of  Woods  and  Forests  "  shall  mean  the  Commissioners 
of  Her  Majesty's  Woods,  Forests,  and  Land  Eevenues  for  the  time 
being. 

(13.)  The  expression  "Commissioners  of  Works"  shall  mean  . 
the  Commissioners  of  Her  Majesty's  Works  and  Public  Buildings 
for  the  time  being. 

(14.)  The  expression  "Charity  Commissioners"  shall  mean  the 
Charity  Commissioners  for  England  and  Wales  for  the  time  being. 

(15.)  The  expression  "Ecclesiastical  Commissioners"  shall 
mean  the  Ecclesiastical  Commissioners  for  England  for  the  time 
being. 

(16.)  The  expression  "Queen  Anne's  Bounty"  shall  mean  the 
Governors  of  the  Bounty  of  Queen  Anne  for  the  augmentation  of 
the  maintenance  of  the  poor  clergy. 

(17.)  The  expression  "National  Debt  Commissioners"  shall 
mean  the  Commissioners  for  the  time  being  for  the  Reduction  of 
the  National  Debt. 

(18.)  The  expression  "the  Bank  of  England"  shall  mean,  as 
circumstances  require,  the  Governor  and  Company  of  the  Bank  of 
England  or  the  Bank  of  the  Governor  and  Company  of  the  Bank 
of  England. 

(19.)  The  expression  "the  Bank  of  Ireland"  shall  mean,  as 
circumstances  require,  the  Governor  and  Company  of  the  Bank  of 
Ireland,  or  the  Bank  of  the  Governor  and  Company  of  the  Bank  of 
Ireland. 

(20.)  The  expression  "consular  officer"  shall  include  consul- 
general,  consul,  vice-consul,  consular  agent,  and  any  person  for 
the  time  authorised  to  discharge  the  duties  of  consul-general, 
consul,  or  vice-consul.     (See  ante,  p.  526.) 

13.  In  this  Act  and  in  every  other  Act  whether  passed  before 
or  after  the  commencement  of  this  Act,  the  following  expressions 
shall,  unless  the  contrary  intention  appears,  have  the  meanings 
hereby  respectively  assigned  to  them,  namely: — 

(1.)  The  expression  "Supreme  Court,"  when  used  with  refer- 
ence to  England  or  Ireland,  shall  mean  the  Supreme  Court  of 
Judicature  in  England  or  Ireland,  as  the  case  may  be,  or  either 
branch  thereof. 

(2.)  The  expression  "  Court  of  Appeal,"  when  used  with  refer- 
ence to  England  or  Ireland,  shall  mean  Her  Majesty's  Court  of 
Appeal  in  England  or  Ireland,  as  the  case  may  be. 

(3.)  The  expression  "  High  Court,"  when  used  with  reference  to 
England  or  Ireland,  shall  mean  Her  Majesty's  High  Court  of 
Justice  in  England  or  Ireland,  as  the  case  may  be. 

(4.)  The  expression  "court  of  assize"  shall,  as  respects 
England,  Wales,  and  Ireland,  mean  a  court  of  assize,  a  court  of 
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oyer  and  terminer,  and  a  court  of  gaol  delivery,  or  any  of  them, 
and  shall,  as  respects  England  and  Wales,  include  the  Central 
Criminal  Court. 

(5.)  The  expression  "assizes,"'  as  respects  England,  Wales,  and 
Ireland,  shall  mean  the  courts  of  assize  usually  held  in  every  year, 
and  shall  include  the  sessions  of  the  Central  Criminal  Court,  but 
shall  not  include  any  court  of  assize  held  by  virtue  of  any  special 
commission,  or,  as  respects  Ireland,  any  court  held  by  virtue  of 
the  powers  conferred  by  section  sixty-three  of  the  Supreme  Court 
of  Judicature  Act  (Ireland),  1877. 

(6.)  The  expression  "the  Summary  Jurisdiction  Act,  1848," 
shall  mean  the  Act  of  the  session  of  the  eleventh  and  twelfth  years 
of  the  reign  of  Her  present  Majesty,  chapter  forty-three,  intituled 
"  An  Act  to  facilitate  the  performance  of  the  duties  of  justices  of 
the  peace  out  of  sessions  within  England  and  Wales  with  respect 
to  summary  convictions  and  orders." 

(7.)  The  expression  "the  Summary  Jurisdiction  (England) 
Acts"  and  the  expression  "the  Summary  Jurisdiction  (English) 
Acts "  shall  respectively  mean  the  Summary  Jurisdiction  Act, 
1848,  and  the  Summary  Jurisdiction  Act,  1879,  and  any  Act,  past 
or  future,  amending  those  Acts  or  either  of  them  (b). 

(8.)  The  expression  "the  Summary  Jurisdiction  (Scotland) 
Acts  "  shall  mean  the  Summary  Jurisdiction  (Scotland)  Acts,  1864 
and  1881,  and  any  Act,  past  or  future,  amending  those  Acts  or 
either  of  them  (c) . 

(9.)  The  expression  "the  Summary  Jurisdiction  (Ireland) 
Acts "  shall  mean,  as  respects  the  Dublin  Metropolitan  Police 
District,  the  Acts  regulating  the  powers  and  duties  of  justices  of 
the  peace  or  of  the  police  of  that  district,  and  as  respects  any  other 
part  of  Ireland,  the  Petty  Sessions  (Ireland)  Act,  1851,  and  any 
Act,  past  or  future,  amending  the  same  (d) . 

(10.)  The  expression  "the  Summary  Jurisdiction  Acts"  when 
used  in  relation  to  England  or  Wales  shall  mean  the  Summary 
Jurisdiction  (England)  Acts,  and  when  used  in  relation  to  Scot- 
land the  Summary  Jurisdiction  (Scotland)  Acta,  and  when  used  in 
relation  to  Ireland  the  Summary  Jurisdiction  (Ireland)  Acts. 

(11.)  The  expression  "court  of  summary  jurisdiction"  shall 
mean  any  justice  or  justices  of  the  peace,  or  other  magistrate,  by 
whatever  name  called,  to  whom  jurisdiction  is  given  by,  or  who  is 
authorised  to  act  under,  the  Summary  Jurisdiction  Acts,  whether 
in  England,  Wales,  or  Ireland,  and  whether  acting  under  the 
Summary  Jurisdiction  Acts  or  anj-  of  them,  or  under  any  other 
Act,  or  by  virtue  of  his  commission,  or  under  the  common  law 
(v.  ante,  p.  695). 

(12.)  The  expression  "petty  sessional  court"  shall,  as  respects 
England  or  Wales,  mean  a  court  of  summary  jurisdiction  con- 
sisting of  two  or  more  justices  when  sitting  in  a  petty  sessional 
court-house,  and  shall  include  the  Lord  Mayor  of  the  city  of 
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JS.g.,  the  Summary  Jurisdiction  Act,  1899  (62  &  63  Vict.  u.  22). 
The  two  Acts  named,   and  most  of  the  other  enactments  relating  to 
summary  jurisdiction  in  Scotland,  wore  repealed  and  re-enacted  with  amend- 
ments in  the  Summary  Jurisdiction  (Scotland)  Act,  1908  (8  Edw.  7,  o.  65). 
(4  E.g.,  46  &  46  Vict.  c.  24. 
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London,  and  any  alderman  of  that  city,  and  any  metropolitan  or 
borough  police  magistrate  or  other  stipendiary  magis'trate  when 
sitting  in  a  court-house  or  place  at  which  he  is  authorised  by  law 
to  do  alone  any  act  authorised  to  be  done  by  more  than  one  justice 
of  the  peace. 

(13.)  The  expression  "petty  sessional  court-house"  shall,  as 
respects  England  and  Wales,  mean  a  court-house  or  other  place  at 
which  justices  are  accustomed  to  assemble  for  holding  special  or 
petty  sessions,  or  which  is  for  the  time  being  appointed  as  a  sub- 
stitute for  such  a  court-house  or  place,  and  where  the  justices  are 
accustomed  to  assemble  for  either  special  or  petty  sessions  at  more 
than  one  court-house  or  place  in  a  petty  sessional  division,  shall 
mean  any  such  court-house  or  jplace.  The  expression  shall  also 
include  any  court-house  or  place  at  which  the  Lord  Mayor  of  the 
city  of  London  or  any  alderman  of  that  city,  or  any  metropolitan 
or  borough  police  magistrate  or  other  stipendiary  magistrate  is 
authorised  by  law  to  do  alone  any  act  authorised  to  be  done  bj- 
more  than  one  justice  of  the  peace. 

(14.)  The  expression  "court  of  quarter  sessions"  shall  mean 
the  justices  of  any  county,  riding,  parts,  division,  or  liberty  of  a 
county,  or  of  any  county  of  a  city,  or  county  of  a  town,  in  general 
or  quarter  sessions  assembled,  and  shall  include  the  court  of  the 
recorder  of  a  municipal  borough  having  a  separate  court  of 
quarter  sessions. 

14,  In  every  Act  passed  (after  the  commencement  of  this  Act, 
unless  the  contrary  intention  appears,  the  expression  "  rules  of 
court"  when  used  in  relation  to  any  court  shall  mean  rules  made 
by  the  authority  having  for  the  time  being  power  to  make  rules 
or  orders  regulating  the  practice  and  procedure  of  such  court, 
and  as  regards  Scotland  shall  include  acts  of  adjournal  and  acts  of 
sederunt. 

The  power  of  the  said  authority  to  make  rules  of  court  as  above 
defined  shall  include  a  power  to  make  rules  of  court  for  the  pur- 
pose of  any  Act  passed  after  the  commencement  of  this  Act,  and 
directing  or  authorising  anything  to  be  done  by  rules  of  court. 

15.  In  this  Act  and  in  every  Act  passed  after  the  commencement 
of  this  Act  the  following  expressions  shall,  unless  the  contrary 
intention  appears,  have  the  meanings  hereby  respectively  assigned 
to  them,  namely: — 

(1.)  The  expression  "municipal  borough"  shall  mean,  as 
respects  England  and  Wales,  any  place  for  the  time  being  subject 
to  the  Municipal  Corporations  Act,  1882,  and  any  reference  to  the 
mayor,  aldermen,  and  burgesses  of  a  borough  shall  include  a  refer- 
ence to  the  mayor,  aldermen,  and  citizens  of  a  city,  and  any 
reference  to  the  powers,  duties,  liabilities  or  property  of  the 
council  of  a  borough  shall  be  construed  as  a  reference  to  the 
powers,  duties,  liabilities,  or  property  of  the  mayor,  aldermen,  and 
burgesses  of  the  borough  acting  by  the  council. 

(2.)  The  expression  "municipal  borough"  shall  mean,  as 
respects  Ireland,  any  place  for  the  time  being  subject  to  the 
"Municipal  Corporations  (Ireland)  Act,  1840." 

(3.)  The  expression  "parliamentary  borough"  shall  mean  any 
borough,  burgh,  place  or  combination    of    places    returning    a 
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member  or  members  to  serve  in  Parliament,  and  not  being  either 
a  county  or  division  of  a  county,  or  a  university,  or  a  combination 
of  universities  (v.  ante,  p.  164). 

(4.)  The  expression  "borough"  when  used  in  relation  to  local 
government  shall  mean  a  municipal  borough  as  above  defined,  and 
when  used  in  relation  to  parliamentary  elections  or'  the»re^istration 
of  parliamentary  electors  shall  mean  a  parliamentary  borough  as 
above  defined  (v.  ante,  p.  164). 

16i  In  this  Act  and  in  every  Act  passed  after  the  commence- 
ment of  this  Act  the  following  expressions  shall,  unless  the 
contrary  intention  appears,  have  the  meanings  hereby  respectively 
assigned  to  them,  namely: — 

(1.)  The  expression  "board  of  guardians"  shall,  as  respects 
England  and  Wales,  mean  a  board  of  guardians  elected  under  the 
Poor  Law  Amendment  Acft,  1834,  and  the  Acts  amending  the  same, 
and  shall  include  a  board  of  guardians  or  other  body  of  persons 
performing  under  any  local  Act  the  like  functions  to  a  Board  of 
guardians  under  the  Poor  Law  Amendment  Act,  1834. 

(2.)  The  expression  "poor  law  union"  shall,  as  respects 
England  and  Wales,  mean  any  parish  or  union  of  parishes  for 
Avhich  there  is  a  separate  board  of  guardians  (v.  ante,  p.  164). 

(3.)  The  expression  "board  of  guardians"  shall,  as  respects 
Ireland,  mean  a  board  of  guardians  elected  under  the  Act  of  the 
Session  of  the  first  and  second  years  of  the  reign  of  Her  present 
Majesty,  chapter  fifty-six,  intituled,  "An  Act  for  the  more 
eSectua]  relief  of  the  destitute  poor  in  Ireland,"  and  the  Acts 
amending  the  same,  and  shall  include  any  body  of  persons 
appointed  ,by  the  Local  Government  Board  for  Ireland  to  carry 
into  execution  the  provisions  of  those  Acts. 

(4.)  The  expression  "poor  law  union"  shall,  as  respects 
Ireland,  mean  any  townland  or  place  or  union,  or  townlands  or 
places,  for  which  there  is  a  separate  board  of  guardians. 

17t  In  every  Act  passed  after  the  commencement  of  this  Act  the  Definitions 
following  expressions  shall,  unless  the  contrary  intention  appears,  relating  to 
have    the    meanings     hereby    respectively    assigned     to     them,  ei^"*!""^- 
namely:  — 

(1.)  The  expression  "parliamentary  election"  shall  mean  the 
election  pi  a  member  or  members  to  serve  in  Parliament  for  a 
county  or  division  of  a  county,  or  parliamentary  borough  or  divi- 
sion of  a  parliamentary  borough,  or  for  a  university  or  combina- 
tion of  universities. 

(2.)  The  expression  "parliamentary  register  of  electors"  shall 
mean  a  register  of  persons  entitled  to  vote  at  any  parliamentary 
election. 

(3.)  The  expression  "local  government  register  of  electors" 
shall  mean  as  respects  an  administrative  county  in  England  or 
Wales  other  than  a  county  borough,  the  county  register,  and  as 
respects  a  county  borough  or  other  municipal  borough,  the  burgess 
roU. 

18.  In  this  Act,  and  in  every  A.ct  passed  after  the  commence-  Geographical 
ment  of  this  Act,  the    following    expressions    shall,  unless    the  and  colonial 
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contrary  intention  appears,  have  the  meanings  hereby  respec- 
tively assigned  to  them,  namely: — 

(1.)  The  expression  "British  Islands"  shall  mean  the  United 
Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man. 

(2.)  The  expression  "British  possession  "  shall  mean  any  part 
of  Her  Majesty's  dominions  exclusive  of  the  United  Kingdom,  and 
where  parts  of  such  dominions  are  under  both  a  central  and  a  local 
legislature,  all  parts  under  the  central  legislature  shall,  for  the 
purposes  of  this  definition,  be  deemed  to  be  one  British  possession. 

(3.)  The  expression  "colony"  shall  mean  any  part  of  Her 
Majesty^s  dominions  exclusive  of  the  British  Islands  and  of 
British  India,  and  where  parts  of  such  dominions  are  under  both 
a  central  and  a  local  legislature,  all  parts  under  the  central  legis- 
lature shall,  for  the  purposes  of  this  definition,  be  deemed  to  be 
one  colony  (see  ante,  p.  433). 

(4.)  The  expression  "British  India"  shall  mean  all  territories 
and  places  within  Her  Majesty's  dominions  which  are  for  the  time 
being  governed  by  Her  Majesty  through  the  Governor-General  of 
India  or  through  any  governor  or  other  ofiicer  subordinate  to  the 
Governor -General  of  India. 

(5.)  The  expression  "  India  "  shall  mean  British  India  together 
with  any  territories  of  any  native  prince  or  chief  under  the  suze- 
rainty of  Her  Majesty  exercised  through  the  Governor-General  of 
India,  or  through  any  governor  or  other  ofiicer  subordinate  to  the 
Governor-General  of  India. 

(6.)  The  expression  "Governor  "  shall,  as  respects  Canada  and 
India,  mean  the  Governor-General,  and  include  any  person  who 
for  the  time  being  has  the  powers  of  the  Governor-Greneral,  and 
as  respects  any  other  British  possession,  shall  include  the  ofiicer  for 
the  time  being  administering  the  government  of  that  possession. 

(7.)  The  expression  "colonial  legislature"  and  the  expression 
"legislature,"  when  used  with  reference  to  a  British  possession, 
shall  respectively  mean  the  authority,  other  than  the  Imperial 
Parliament  or  Her  Majesty  the  Queen  in  Council,  competent  to 
make  laws  for  a  British  possession. 

19.  In  this  Act  and  in  every  Act  passed  after  the  commence- 
ment of  this  Act  the  expression  "person"  shall,  unless  the 
contrary  intention  appears,  include  any  body  of  persons  corporate 
or  unincorporate  (v.  ante,  p.  161). 

20.  In  this  Act  and  in  every  other  Act  whether  passed  before 
or  after  the  commencement  of  this  Act  expressions  referring  to 
writing  shall,  unless  the  contrary  intention  appears,  be  construed 
as  including  references  to  printing,  lithography,  photography,  and 
other  modes  of  representing  or  reproducing  words  in  a  visible 
form  (v.  ante,  p.  164). 

21.  In  this  Act,  and  in  every  other  Act,  whether  passed  before 
or  after  the  commencement  of  this  Act,  the  expression  "  statutory 
declaration  "  shall,  unless  the  contrary  intention  appears,  mean  a 
declaration  made  by  virtue  of  the  Statutory  Declarations  Act,  1835 
(v.  ante,  p.  164). 

22.  In  this  Act  and  in  every  Act  passed  after  the  commence- 
ment of  this  Act  the  expression  "  financial  year  "  shall,  unless  the 
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contrary  intention  appears,  mean  as  respects  any  matters  relating  year "  in 
to  the  Consolidated  Fund  or  moneys  provided  by  Parliament,  or  to  f^t^re  Acts. 
the  Exchequer,  or  to  Imperial  taxes  or  finance,  the  twelve  months 
ending-  the  31st  day  of  March  (v.  ante,  p.  163). 

23.  In  any  Act  passed  after  the  commencement  of  this  Act,  Definition  of 
unless  the  contrary  intention  appears, —  "  Lands 

The  expression  "Lands  Clauses  Acts"  shall  mean —  Acts." 

(a)  as  respects  England  and  Wales,  the  Lands  Clauses  Con-  8  &  9  Vict. 

solidation  Act,  1845,  the  Lands  Clauses  Consolidation  c.  18. 
Acts  Amendment  Act,  1860,  the  Lands  Clauses  Con-  23  &  24  Viet, 
solidation  Act,  1869,  and  the  Lands  Clauses  (Umpire)  32  &  33  viot 
Act,  1883,  and  any  Acts  for  the  time  being  in  force  e.  18. 
amending  the  same ;  and  46  &  47  Vict. 

(b)  as  respects  Scotland,  the  Lands  Clauses  Consolidation  g'^'^d  y  + 

(Scotland)  Act,  1845,  and  the  Lands  Clauses  Consolida-  „.  19. 

tion  Acts  Amendment  Act,  1860,  and  any  Acts  for  the  23  &  24  Vict. 

time  being  in  force  amending  the  same;  and  0.  106. 

(c)  as  respects  Ireland,  the  Lands  Clauses  Consolidation  Act,  a  &  9  Vict. 

1845,  the  Lands  Clauses  Consolidation  Acts  Amend-  0.  18. 
ment  Act,  1860,  the  Railways  Act  (Ireland),  1851,  the  23  &  24  Viot. 
Railways    Act    (Ireland),    1860,    the    Railways    Act  i4&%viot 
(Ireland),  1864,  and  the  Railways  Traverse  Act,  and  c.  70. 
any  Acts  for  the  time  being  in  force  amending  the  23  &  24  Vict. 
same.  0.  97. 

27  &  28  Vict. 

24.  In  any  Act  passed  before  or  after  the  commencement  of  this  0.  71. 

Act  the  expression  "Irish  Valuation  Acts"  shall  mean  the  Acts  31  &  32  Viot. 

relating'  to  the  valuation  of  rateable  propertv  in  Ireland.  ^' 

Meanino"  of 

25.  In  this  Act  and  in  every  other  Act,  whether  passed  before  Irish  Valua- 
or  after  the  commencement  of  this  Act,  the  expression  "  ordnance  tion  Acts. 
map  "  shall,  unless  the  contrary  intention  appears,  mean  a  map  Meaning  of 
made  under  the  powers  conferred  by  the  Survey  (Great  Britain)  "  ordnance 
Acts,  1841  to  1870,  or  by  the  Survey  (Ireland)  Acts,  1825  to  1870,  ™^P- 

and  the  Acts  amending  the  same  respectively.  (See  33  &  34  Vict, 
c.  13.) 

26.  Where  an  Act  passed  after  the  commencement  of  this  Act  Meaning  of 
authorises  or  requires  any  document  to  be  served  by  post,  whether  "service  by 
the  expression  "serve,"  or  the  expression  "give"  or  "send,"  or  ^ 

any  other  expression  is  used,  then,  unless  the  contrary  intention 
appears,  the  service  shall  be  deemed  to  be  effected  by  properly 
addressing,  prepaying,  and  posting  a  letter  containing  the  docu- 
ment, and  unless  the  contrary  is  proved  to  have  been  effected  at  the 
time  at  which  the  letter  would  be  delivered  in  the  ordinary  course 
of  post. 

27.  In  every  Act  passed  after  the  commencement  of  this  Act,  Meaning  of 
the  expression   "committed  for  trial"  used  in  relation  to  any   "committed 
person  shall,  unless  the    contrary  intention    appears,  mean,  as  for  trial." 
respects  England  and  Wales,  committed  to  prison  with  the  view  of 

being-  tried  before  a  judge  and  jury,  whether  the  person  is  com- 
mitted in  pursuance  of  section  twenty-two  or  of  section  twenty- 
five  of  the  Indictable  Offences  Act,  1848,  or  is  committed  by  a  11  &  12  Viot. 
court,  judge,  coroner,  or  other  authority  having  power  to  commit  °-  *2. 


Digitized  by  Microsoft® 


672 


Appendix  C. 


Meanings  of 
"sheriff," 
"felony," 
and  "  mis- 
demeanour ' ' 
in  future 
Scotch  Acts. 

Meaning  of 
"  county 
court"  in 
future  Irish 
Acts. 

40  &  41  Vict, 
c.  56. 

References  to 
the  Crown. 


Construction 
of  statutory 
rules,  &c. 


Construction 
of  provisions 
as  to  exercise 
of  powers  and 
duties. 


Provisions  as 
to  offences 
under  two  or 
more  laws. 


a  person  to  any  prison  with  a  view  to  his  trial,  and  shall  include 
a  person  who  is  admitted  to  bail  upon  a  recognisance  to  appear 
and  take  his  trial  before  a  judge  and  jury. 

28.  In  this  Act  and  in  every  Act  passed  after  the  commence- 
ment of  this  Act,  unless  the  contrary  intention  appears — 

The  expression  "sheriff"  shall,  as  respects  Scotland,  include 

a  sherifi  substitute: 
The  expression  "felony"  shall,  as  respects  Scotland,  mean  a 

high  crime  and  offence: 
The  expression  "misdemeanour"  shall,  as  respects  Scotland, 

mean  an  ofience. 

29.  In  every  Act  passed  after  the  commencement  of  this  Act, 
unless  the  contrary  intention  appears,  the  expression  "county 
court "  shall,  as  respects  Ireland,  mean  a  civil  bill  court  within 
the  meaning  of  the  ;C'ounty  Officers  and  Courts  (Ireland)  Act,  1877. 

30.  In  this  Act  and  in  every  other  Act,  whether  passed  before 
or  after  the  commencement  of  this  Act,  references  to  the  Sovereign 
reigning  at  the  time  of  the  passing  of  the  Act  or  to  the  Otown 
shall,  unless  the  contrary  intention  appears,  be  construed  as  refer- 
ences to  the  Sovereign  for  the  time  being,  and  this  Act  shall  be 
binding  on  the  Crown  (v.  ante,  p.  374). 

31.  Where  any  Act  whether  passed  before  or  after  the  com- 
mencement of  this  Act,  confers  power  to  make,  grant,  or  issue  any 
instrument,  that  is  to  say,  any  Order  in  Council,  order,  warrant, 
scheme,  letters  patent,  rules,  regulations,  or  byelaws,  expressions 
used  in  the  instrument,  if  it  is  made  after  the  commencement  of 
this  Act,  shall,  unless  the  contrary  intention  appears,  have  the 
same  respective  meanings  as  in  the  Act  conferring  the  power 
(v.  ante,  p.  278). 

32. — (1  •)  Where  an  Act  passed  after  the  commencement  of  this 
Act  confers  a  power  or  imposes  a  duty,  then,  unless  the  contrary 
intention  appears,  the  power  may  be  exercised  and  the  duty  shall 
be  performed  from  time  to  time  as  occasion  requires  (v.  ante 
p.  271). 

(2.)  Where  an  Act  passed  after  the  commencement  of  this  Act 
confers  a  power  or  imposes  a  duty  on  the  holder  of  an  office,  ap 
such,  then,  unless  the  contrary  intention  appears,  the  power  may 
be  exercised  and  the  duty  shall  be  performed  by  the  holder  for  the 
time  being  of  the  office  (v.  ante,  p.  262). 

(3.)  Where  an  Act  passed  after  the  commencement  of  this  Act 
confers  a  power  to  make  any  rules,  regulations,  or  byelaws,  the 
power  shall,  unless  the  contrary  intention  appears,  be  construed  as 
including  a  power,  exerciseable  in  the  like  manner  and  subject  to 
the  like  consent  and  conditions,  if  any,  to  rescind,  revoke,  amend 
or  vary  the  rules,  regulations,  or  byelaws  (v.  ante,  pp.  277,  278).' 

33.  Where  an  Act  or  omission  constitutes  an  offence  under  two 
or  more  Acts,  or  both  under  an  Act  and  at  common  law,  whether 
any  such  Act  was  passed  before  or  after  the  commencement  of  this 
Act,  the  offender  shall,  unless  the  contrary  intention  appears,  be 
liable  to  be  prosecuted  and  punished  under  either  or  any  of  those 
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Acts  or  at  common  law,  but  shall  not  be  liable  to  be  punished  twice 
for  the  same  offence  (v.  ante,  pp.  225,  308,  322). 

34.  In  the  measurement  of  any  distance  for  the  purposes  of  Measurement 
any  Act  passed  after  the  commencement  of  this  Act,  that  distance  of  distances, 
shall,  unless  the  contrary  intention  appears,  be  measured  in  a 
straight  line  on  a  horizontal  plane  (v.  ante,  p.  164). 

35. — (1.)  In  any  Act,  instrument,  or  document,  an  Act  may  be  Citation  of 
cited  by  reference  to  the  short  title,  if  any,  of  the  Act,  either  with  -A-ot^. 
or  without  a  reference  to  the  chapter,  or  by  reference  to  the  regnal 
year  in  which  the  Act  was  passed,  and  where  there  are  more 
statutes  or  sessions  than  one  in  the  same  regnal  year,  by  reference 
to  the  statute  or  the  session,  as  the  case  may  require,  and  where 
there  are  more  chapters  than  one,  by  reference  to  the  chapter,  and 
any  enactment  may  be  cited  by  reference  to  the  section  or  sub- 
section of  the  Act  in  which  the  enactment  is  contained  (v.  ante, 
p.  50). 

(2.)  Where  any  Act  passed  after  the  commencement  of  this  Act 
contains  such  reference  as  aforesaid,  the  reference  shall,  unless  a 
contrary  intention  appears,  be  read  as  referring,  in  the  case  of 
statutes  included  in  any  revised  edition  of  the  statutes  purporting 
to  be  printed  by  authority,  to  that  edition,  and  in  the  ease  of 
statutes  not  so  included,  and  passed  before  the  reign  of  King 
Greorge  the  First,  to  the  edition  prepared  under  the  direction  of  the 
Eecord  Commission;  and  in  other  cases  to  the  copies  of  the  statutes  [See  13  &  14 
purporting  to  be  printed  by  the  Queen's  Printer  or  under  the   viot  o.  21, 
superintendence  or  authority  of  Her  Majesty's  Stationery  Office  ^'  ^"J 
(v.  ante,  p.  50). 

(3.)  In  any  Act  passed  after  the  commencement  of  this  Act  a 
description  or  citation  of  a  portion  of  another  Act  shall,  unless  the 
contrary  intention  appears,  be  construed  as  including  the  word, 
section,  or  other  part  mentioned  or  referred  to  as  forming  the 
begiiming  and  as  forming  the  end  of  the  portion  comprised  in  the 
description  or  citation  (v.  ante,  p.  315). 

36. — (1-)  In  this  Act,  and  in  every  Act  passed  either  before  or  "Commence- 
after  the  commencement  of  this  Act,  the  expression  "commence-  ment." 
ment,"  when  used  with  reference  to  an  Act,  shall  mean  the  time  at 
which  the  Act  comes  into  operation  (v.  ante,  p.  163). 

(2.)  Where  an  Act  passed  after  the  commencement  of  this  Act, 
or  any  Order  in  Council,  order,  warrant,  scheme,  letters  patent, 
rules,  regulations,  or  bye-laws  made,  granted,  or  issued,  under  a 
power  conferred  by  any  such  Act,  is  expressed  to  come  into  opera- 
tion on  a  particular  day,  the  same  shall  be  construed  as  coming 
into  operation  immediately  on  the  expiration  of  the  previous  day 
(v.  ante,  p.  343). 

37.  Where  an  Act  passed  after  the  commencement  of  this  Act  Exercise  of 
is  not  to  come  into  operation  immediately  on  the  passing  thereof,  statutory 
and  confers  power  to  make  any  appointment,  to  make,  grant,  or  powers  be- 
issue  any  instrument,  that  is  to  say,  any  Order  in  Council,  order,  and*com-^'*"^ 
warrant,  scheme,  letters  patent,  rules,  regulations,  or  bye-laws,  mencement 
to  give  notices,  to  prescribe  forms,  or  to  do  any  other  thing  for  the  of  Act. 
purposes  of  the  Act,  that  power  may,  unless  the  contrary  intention 
appears,  be  exercised  at  any  time  after  the  passing  of  the  Act,  so 
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Effect  of 
repeal  in 
future  Acta. 


far  as  may  be  necessary  or  expedient  for  the  purpose  of  bringing 
the  Act  into  operation  at  the  date  of  the  eommencement  thereof, 
subject  to  this  restriction,  that  any  instrument  made  under  the 
power  shall  not,  unless  the  contrary  intention  appears  in  the  Act, 
or  the  contrary  is  necessary  for  bringing  the  Act  into  operation, 
come  into  operation  until  the  Act  comes  into  operation  (v.  ante, 
pp.  277,  344). 

38. — (1.)  Where  this  Act  or  any  Act  passed  after  the  com- 
mencement of  this  Act  repeals  and  re-enacts,  with  or  without 
modification,  any  provisions  of  a  former  Act,  references  in  any 
other  Act  to  the  provisions  so  repealed,  shall,  unless  the  contrary 
intention  appears,  be  construed  as  references  to  the  provisions  so 
re-enacted  (v.  ante,  pp.  137,  323). 

(2.)  Where  this  Act  or  any  Act  passed  after  the  commencement 
of  this  Act  repeals  any  other  enactment,  then,  unless  the  contrary 
intention  appears,  the  repeal  shall  not— 

(a)  revive  anything  not  in  force  or  existing  at  the  time  at 

which  the  repeal  takes  efiect;  or, 

(b)  affect  the  previous  operation  of  any  enactment  so  repealed 

or  anything  duly  done  or  suffered  under  any  enactment 
so  repealed;  or 

(c)  affect  any  right,  privilege,  obligation,  or  liability  acquired, 

accrued,  or  incurred  under  any  enactment  so  repealed; 
or 

(d)  affect  any  penalty,  forfeiture,  or  punishment  incurred  in 

respect  of  any  offence  committed  against  any  enact- 
ment so  repealed;   or 

(e)  affect  any  investigation,  legal  proceeding,  or  remedy  in 

respect  of  any  such  right,  privilege,  obligation, 
liability,  penalty,  forfeiture,  or  punishment  as  afore- 
said; 

and  any  such  investigation,  legal  proceeding,  or  remedy  may  be 
instituted,  continued,  or  enforced,  and  any  such  penalty,  for- 
feiture, or  punishment  may  be  imposed,  as  if  the  repealing  Act 
had  not  been  passed  (v.  ante,  p.  315). 


Definition  of 
"Act"  in 
this  Act. 
Saving  for 
past  Acts. 


Repeal. 


Oommenoe- 
ment  of  Act. 

Short  title. 


Supplemental. 

39.  In  this  Act  the  expression  "Act"  shall  include  a  local 
and  personal  Act  and  a  private  Act  (v.  ante,  pp.  161,  332). 

40.  The  provisions  of  this  Act  respecting  the  construction  of 
Acts  passed  after  the  commencement  of  this  Act  shall  not  affect 
the  construction  of  any  Act  passed  before  the  commencement  of 
this  Act,  although  it  is  continued  or  amended  by  an  Act  passed 
after  such  commencement  (v.  ante,  p.  161). 

41.  The  Acts  described  in  the  Schedule  to  this  Act  are  hereby 
repealed  to  the  extent  appearing  in  the  third  column  of  the 
Schedule. 

42.  This  Act  shall  come  into  operation  on  the  first  day  of 
January  one  thousand  eight  hundred  and  ninety. 

43.  This  Act  may  be  cited  as  the  Interpretation  Act,  1889. 
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SCHEDULE. 
Enactments  Repealed. 


Section  41. 


Seasiou  and 
Chapter. 

Title  or  Short  Title. 

Extent  of  Repeal. 

7  &-8   Geo.  4, 

An  Act  for  further  improving  the 

Section  fourteen. 

u.  28. 

administration  of  justice  in  crimi- 
nal oases  in  England. 

9  Geo.  4, 

u.  54. 

An  Act  for  improying  the  adminis- 
tration of  justice  in  criminal  oases 
in  Ireland. 

Section  thirty-five. 

7    Will. 

4     & 

An    Act    to    interpret    the    word 

The  whole  Act. 

1  Vict. 

c.  39. 

"  sherife,"        "  sheriff       clerk," 
"  shire,"       "  sheriffdom,"      and 
"  county,"  occurring  in  Acts  of 
Parliament  relating  to  Scotland. 

13   &   14 

Viot. 

An  Act  for  shortening  the  language 

The  whole  Act. 

c.  21. 

used  in  Acts  of  Parliament. 

29   &   30 

Viot. 

The  Poor  Law  Amendment  Act  of 

Section  eighteen,   from 

c.  113. 

1866. 

the  heginning  to  ' '  can 
he  appointed,  and." 

42   &   43 

Viet. 

The     Summary    Jurisdiction     Act, 

In   section    twenty  the 

u.  49. 

1879. 

subsections  numbered 
(3)  and  (6). 
Section  fifty. 

47    &    48 

Viot. 

The     Summary     Jurisdiction     Act, 

Section  seven. 

0.  43. 

1884. 

51    &   52 

Vict. 

The  County  Courts  Act,  1888. 

Section  one  hundred  and 

0.  43. 

eighty  -  seven,  from 
the  beginning  to  "  is 
meant,  and." 

X  X  2 
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INTERPRP:TATI0N  acts  in  force  in  BRITISH 
POSSESSIONS. 


Beitish  Posbessions. 


A,  Uediterranean. 
Cyeeus    

GlBEAlTAB 

B.  Africa. 

(i)    SOTTTH. 

1 .  Cape  of  Good  Hope  , 

2.  Orange  'Free  State  . 

3.  Natal 

i.  Transvaal  

(ii)  Webt. 

1 .  G-ambia 

2.  Gold  Coast 

3.  Northern  Nigeria.  . . 

4.  St.  Helena 

5.  Sierra  Leone 

6.  Southern  Nigeria. 

(a)  Lagos    

(b)  Southern  Nigeria 


Act  oe  Oedinanoe  in  Foeoe. 


Interpretation  Law  of  1901  (No. 
10),  as  amended  in  1903  (No.  4). 

Interpretation  Order  in  Council, 
1888  (3  May). 


Interpretation  Act,  1883  (No.  5). 
Ordinance  No.  27  of  1906. 

Ordinance  No.  2,  1854,  and  Laws 
No.  3,  1887,  No.  14,  1887,  and 
No.  10,  1891. 

Interpretation  of  Laws  Proclama- 
tion of  1902  (No.  IS). 


Ordinances  No.  2  of  1887  and 
No.  4  of  1897. 

Ordinances  No.  6  of  1875,  and 
No.  3  of  1876. 

Authentication  and  Interpretation 
Proclamation  of  1900  (No.  1), 
and  see  Proclamations  No.  10 
of  1904,  No.  16  of  1906,  and  of 
1909. 

Ordinance  No.  3  of  1895. 

Ordinances  No.  25  of  1906  and 
No.  18  of  1910. 


Ordinance  No.  3  of  1876  . 


Interpretation  and  GeneralClauses 
Ordinance  (No.  11). 


Wheee  to  be  Found. 


Statute  Law  of  Cyprus  (ed. 
1906),  p.  666. 

Gibraltar  Laws,  1832  to  1890, 
p.  453. 


Cape  of  Good  Hope  Statutes, 
1652  to  1895,  Tol.  ii.  p.  2019. 


Statutes  of  Natal  (ed.  1902), 
vol.  iii.  tit.  Statutes. 

Transvaal  Proclamations  Re- 
vised (ed.  1904),  p.  278. 


Gambia   Laws    (ed.    1900), 

vol.  i.  p.  144. 
Ordinances    of    Gold  Coast 

(ed.  1903),  pp.  3,  5. 
Laws  of  Northern  Nigeria 

(ed.  GoUan,  1905),  p.  42. 


Sierra  Leone  Ordinances  Re- 
vised, vol.  3,  p.  1123. 

Laws  of  Lagos  (ed.  1901), 

p.  11. 
Laws  of  Southern   Nigeria 

(ed.  1908),  vol.  i.  p.  3. 
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Beitish  Possessions. 

Act  oe  Oedinanob  in  Foeoe. 

Wheeb  to  be  Found. 

C.  Asia  and  Indian  Ooean. 

(a)  General 

(b)  Provinces. 

Bengal  

General  Clauses  Aot,1897(AotX.), 
amended  1903  (Act  I.). 

General  Clauses  Act,  1899  (No.  I.). 

General      Clauses     Acts,     1886 

(No.  III.),  1891  (No.  I.),  and 

1895  (No.  XVI.). 
General      Clauses      Act,      1898 

(No.  I.). 
General      Clauses      Act,      1891 

(No.  I.). 
General      Clauses     Act,      1887 

(No.  I.). 

Interpretation    Ordinance,    1901 
(No.  21). 

Interpretation  Ordinances,   1897 
(No.   11),   1908   (No.   20),   and 
1909  (No.  18). 

Interpretation  and  Common  Form 
Ordinance,  1898  (No.  8),  Con- 
solidated    Ordinance    No.     1, 
amended  by  Ordinances  No.  9 
of  1898  and  No.  45  of  1903-4. 

Ordinance  56  of  1903    

Unrepealed  General  Acts  of 
India  (4th  ed),vol.iv.  p.671. 

Bengal    Code     (ed.     1905), 

vol.  i.  p.  3. 
Bombay    Code    (ed.    1896), 

vol.  iii.  p.  91. 

Burma  Code  (ed.  1899),  p. 

456. 
Madras    Code    (ed.     1902), 

vol.  ii.  p.  914. 
N.  W.  P.  Code  (ed.   1892), 

p.  724. 

Legislative    Enactments    of 

Ceylon,  vol.  iv.  p.  103. 
Ordinances  of  Hong  Kong 

Bombay 

Burma 

North- West  Provinces  and 
Oudh. 

2.  Cetlon 

3.  HoNO  KoNa 

4 .  Maubititts 

(ed.  1902),  vol.  ii.  p.  337, 
1908  and  1909. 
Consolidated  Laws  of  Mauri- 

6. Seychelles    

tius  (ed.  1906),  vol.  i.  p.  2. 

Seychelles    Laws    Revised, 

vol.  3,  p.  1523. 
Ordinances    of    S.    S.    (ed. 

1898),  vol.  ii.  p.  1008. 

6.  Stbaits  Settlements 

7.  Fedbeatbd  Malay  States. 

Pahansr   

General  Clauses  Ordinance,  1888 
(No.  1),  and  see  No.  18  of  1910. 
Enactment  No.  2  of  1909. 

Enactment  No.  1  of  1897. 

General  Clauses  Enactment,  No. 
6  of  1897. 

General      Clauses      Enactment, 
VII.  of  1896,  amended  by  En- 
actment XI.  of  1900. 

General  Clauses  Enactment  III. 
of  1897,  amended  by  VIII.  of 
1900. 

Interpretation  Act,  1907  (No.  20). 

Interpretation  Act,   Rev.   Statt. 
Canada   1906,   oh.    1,   and  see 
1907  (cc.  23,  45). 

interpretation  Act,   1906,  ch.  3, 

and  see  o.  5  of  1907,  and  c.  20 

of  1908. 
Interpretation  Act,  and  see  1899 

(o.l),  1902  (c.36),1907(c,l), 1908. 
Interpretation  Act,  amended  1906, 

eh.  35. 

Perak 

Perak  Laws,  1877-1904  (ed. 

Selanffor 

Maxwell),  p.  300. 
Selangor  Laws  (ed.    1901), 

Negri  Sembilau 

p.  500. 
Negri  Sembilan  Laws  (ed. 

D.  Nerth  America. 

1      BBBMTmAS 

1904),  vol.  i.  p.  179. 
Bermuda  Acts,  1907. 

2.  Canada. 

1  Rev.  Statt.  Canada  (1906), 

Frovincei,  ^c. 

Alberta 

p.  1. 

British  Columbia 

Brit.  Col.  Rev.  Statt.  (1897), 

0.  I. 
Manitoba  Rev.  Statt.  1902, 

c,  80. 
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Beitish  Pobsebsions. 

Act  ok  Okdinanoe  in  Foboe. 

Wheee  to  bb  Found. 

2. 

.  North  AmeiietL— continued. 
Canada — continued. 
Trovinces,  %c. — eontinued. 
New  Brunswick 

Interpretation  Act,  1903,  ch.  1. 

Interpretation  Ordinance 

Interpretation  Act  (1907,  c.  6)   . . 

Interpretation  Act,  1907,  ch.  2, 

and  see  1908,  c.  33. 
14  Vict.  c.  5  (1861),  and  42  Vict. 

c.  22  (1878). 
On  promulgation,  authentication 

and  interpretation.  ■ 
Interpretation  Act  (1907,  ch.  4), 

amended  in  1908  (ch.  38,  s.  25). 
Consolidated      Statutes,      1872, 

tit.  i.e.  1. 

Interpretation  Acts,  1907  (No.  1), 
1908  (No.  1),  and  1909  (No.  1). 
Act  of  1894  (No.  17). 

Interpretation  Ordinance,  1891 
(No.  14),  and  see  Ordinances  16 
of  1906,  and  30  of  1907. 

Shortening  Ordinance,  1878 
(No.  2). 

Interpretation  and  General  Law 

OrdinancesNo.  3  of  1900,  No.  6 

of  1906,  and  No.  6  of  1908. 
Interpretation  Ordinance  (No.  8 

of  1896). 
Interpretation  Law  (Law   9   of 

1900),  and  Laws  13  of  1906,  and 

68  of  1908. 
Interpretation  of  Laws  Acts,  1896 

(No.  1),  and  No.  22  of  1897. 
Interpretation    of    Laws    Acts, 

1896  (No.  6)  and  1897  (No.  12). 
Act  No.  116  of  1852,  Acts  No.  2 

of  1897,  and  No.  1  of  1907. 
Act  No.  6  of  1898. 
Act  No.  18  of  1896. 
Act  No.  1  of  1899. 

Ordinances  Construction  Ordi- 
nance, 1887. 

Ordinance  No.  1  of  1896,  and  see 
No.  7  of  1903,andNo.  12of  1905. 

Consolidated  Ordinance  No.  137, 
and  Ordinances  No.  1  of  1908, 
and  No.  7  of  1910. 

Ordinances  No.  2  of  1863,  and 
4  of  1894. 

New  Brunswick  Cons.  Statt. 

North- West  TerritorieB  .. 
Nova  Scotia » 

(1903),  p.  2. 
General  Ordinances   of    N. 

W.  T.  (1905),  p.  383. 
Eev.    Statt.    Nova     Scotia 

(1900),  tit.  i.  c.  1. 
Ontario  Statt.  (1907),  p.  7. 

Prince  Edward's  Island  . . 
Quebec 

Revised  Laws  of  P.  E.  I. 

(1862),  p.  678. 
Bev.   Stat.   Quebec    (1909), 

Saskatchewan        

chap.  1,  ss.  1 — 59. 
Saskatchewan    Stats.    1907, 

8 

p.  17. 
See    Consolidated     Statutes 

1 

West  India  and  S.  America. 
Bahamap - . .  .  .  t  .  I  ■  -  - 

(2nd  series),   made   under 
Publication  of  Consolidated 
Statutes  Act,  1889  (c.  24). 

9 

^ 

British  GrinANA   

Laws  of  British  Guiana  (ed. 

l[ 

TiEiTisH  Honduras 

1906),  vol.  iii.  p.  737. 
Consolidated  Laws  of  British 

6. 

f; 

Palklakd  Islands 

GrEENADA      

Honduras(ed.  1887),PartI. 
chap.  i. 

Laws  of    Grenada  Hovised 

7 

Jamaica         

(ed.  1897),  p.  670. 
Jamaica  Laws,  1900. 

H 

Xjhewaed  Islands 

Dominica     

Laws  of  Dominica,  1841 — 

1859,  vol.  i.  p.  234. 

St.  Kitt's  and  Nevis 

q 

Laws  of  St.  Lucia  (ed.  1889), 
p.  328. 

IC 

11.  Tbinidai)  and  Tobago 

Consolidated  Ordinances  (ed. 
1905),  vol.  3,  p.  228. 

1 
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Beitish  Possbssions.  Act  oe  Obdinanob  in  Foeob.  Whbeb  io  bb  Pottnd, 


F.  Australasia. 

1.  AusnuxiA. 
Commonwealth 

States. 
Ne'w  South  Wales 

Queensland 

South  Australia 

Tasmania 

Victoria 

Western  Australia 

Territories. 

British  New   Gruinea   (or 
Papua). 

2.  Fiji 

3.  New  Zealand 

4.  Webteen  Paotfic 


Acta  Interpretation   Acts,    1901 
(No.  2),  and  1904  (No.  1). 

Interpretation     Act,     1897     (61 

Vict.  No.  4). 
Acts  shortening  Acts  of  1867  (31 

Vict.  No.  6)  and  1903  (3Edw.  7, 

No.  10). 
Language    of   Acts   Act,    1872 

(No.   9),    Language    of    Laws 

Amendment  Act,  1900  (63  &  64 

Vict.  No.  741). 
Interpretation  Act,  1906  (No.  12). 

Acts    Interpretation   Act,    1890 

(54  Vict.  No.  1068). 
Interpretation    Act,     1898     (62 

Vict.    No.    30),   and  see   1899 

(No.  56). 

Ordinance  No.  1  of  1891. 


Interpretation  Ordinances,  1906 
(No.  18)  and  1907  (No.  3). 

Acts  Interpretation  Act,  1908 
(No.  1),  and  see  No.  242. 

No.  3  of  1907. 


Commonwealth  Stats,  vol.  i. 
p.  30 ;  vol.  iii.  p.  1. 

N.  S.  W.  Stats.  (1897). 


Stats,    of    Victoria    (1890), 

vol.  i.  p.  i. 
Stats,    of    W.   A.    vol.   iv. 

p.  409. 


New   Zealand  Cons.   Stats. 
Appx.  D.  vol.  i.  p.  1. 
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Absolute  Enactment 
defined,  70 

distinguished  from  directory,  70 
giving  jurisdiction  to  Court,  266 
in  enabling  Act,  249,  266 
as  to  marriage,  262 

Absurdity 

construction  causing,  to  be  avoided,  87,  96 — 98 
when  equivalent  to  repugnancy,  96,  97 

Act  of  Congress.    See  American  Statutes. 

Act  of  God 

how  far  excuse  for  breach  of  statute,  236 

Act  of  Parliament.     See  Statute. 

Action 

for  neglect  or  breach  of  statutory  duty,  230—239 

limitation  of,  by  statute.    See  Limitation  Acts. 

none  on  illegal  or  void  contract,  264,  476—478 

pending,  how  afiected  by  alteration  or  repeal  of  statutes,  316,  316,  351 

when  taken  away  by  statute,  304 

notice  of,  present  law  as  to,  110 

Acts  done  under  Statute 
protection  for,  304 

Adding  Words 

limitations  on,  111,  116 
to  make  sense,  111,  116 

Adulteration  Acts 

•   liability  of  master  for  breaches  by  servant  of,  468,  471 
mens  rea  in  ofiences  against,  468 

Affirmative  Enactment 
defined,  330,  331 
efEect  of,  on  common  law,  306 
in  enabling  Act,  263,  264 
may  repeal  prior  enactment,  330,  333 

Agreement.    See  Contract ;  Private  Act. 

Alderney.    See  Channel  Islands. 

Alteration  of  Law.    See  Common  Law ;  Sepeals. 

Note. — ^Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Alternative  Constructions 

rules  for  selecting  from,  74 

Alternative  Penalties 

rule  as  to,  308,  475,  476.     And  see  Fmaltim. 

Ambiguity,  102—115.     See  Obscurity. 

Amendment 

of  statutes  by  subsequent  Act  of  same  session,  314,  363 

American  Statutes 

authentication  of,  41 

mistakes  in,  463 

rules  for  eonstruin^,  3 

federal,  when  unconstitutional,  3,  429 

validity  of,  considered  by  Courts,  3,  38  u. 

history  as  a  guide  for  construing,  133 

Analogous  Acts.     See  In  pari  materid. 

Ancient  Statutes 

defined,  58,  60 

relief  against,  in  equity,  81 

Annoyance.     See  Nuisance. 

Anomaly.     See  Absurdity. 

Appeals 

none  except  by  statute,  127 

express  words  necessary  to  give,  127 

prerogative  of  Crown  to  admit,  from  Colonial  Courts,  385 

Appendix  A. 

decisions  on  words  collected  in,  510 — 606 

Appendix  B. 

short  and  popular  titles  of  Acts,  607—662 

Appendix  C. 

Interpretation  Act,  1889.  .663— 675 
Colonial  Interpretation  Acts,  676 — 679 

Apprentice 

meaning  of,  171  n. 

Assent 

by  Commission,  44 

date  of,  indorsed  on  modern  Acts,  44,  56 
not  indorsed  on  ancient  Acts,  43 
words  of,  38,  43 

sufficiency  of,  88,  69 

Assignment 

of  statutory  powers,  when  lawful,  271 

Assurance 

private  Acts  resorted  to  as  a  mode  of,  490,  491 

Attorney-General 

proceedings  by,  in  respect  of  breach  of  statutory  obligations,  229 

Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Australia 

Commonwealth  Constitution  Act,  417,  441—446 
state  legislatures,  powers  of,  434,  436,  444 
appUoation  of  English  law  to,  420,  422,  423 

Authentication  of  Statutes 
discussed,  37 
inquiry  by  judges,  38 

as  to  words  of  assent,  38,  39 

preambles,  44 
United  States  rule,  41,  42 
irregularities  in  Parliament,  effect  of,  on,  38 
judicial  notice,  37 

its  limits,  47 
of  British  Acts  in  Ireland,  40 
of  colonial  laws,  41 
of  Irish  Acts,  40,  51 
of  original  Acts, 
of  printed  copies,  40 
of  private  Acts,  39 
of  Scots  Acts,  40,  61 
of  Statute  Roll,  48 
of  statutes  not  of  record,  48 
of  subordinate  legislation,  280 — 283,  290 
of  text  of  statutes,  47 — 52 
of  vellum  prints,  48 


Banker 

meaning  of,  172 

Bankruptcy  Acts 

extent  of  application,  396,  406 
how  far  binding  on  Crown,  383 
how  far  retrospective,  354 

Basutoland 

legislation  for,  428 

Bechuanaland  Protectorate 

legislation  for,  428 

Beneficial  Construction 

of  statutes,  104,  105,  118 

Bigamy 

abroad,  trial  for,  394  ». 
colonial  legislation  as  to,  436 
mens  rea  in,  464 

Berwick-on-Tweed 

part  of  England,  413 

Bill  in  Parliament 

when  first  used,  22 
private,  procedure  as  to,  480 

Bills  of  Sale  Acts 

evasion  of,  243  n. 
construction  of,  244 


Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Bona  fide  Claim  of  Right 

when  jurisdiction  ousted  by,  472 

Borough 

defined,  164 

Brackets 

interpretation  of  -words  in,  198 

Breach  of  Statutory  Duty 
remedies  for,  223—246 

Breviate,  135. 

British  Columbia 

English  law  in,  420  M.,  426  ». 
provincial  legislation  of,  440,  441 

British  Guiana 

Roman-Dutch  law  in,  423,  n. 
action  of  crim.  eon.  in,  450 

British  North  America  Acts,  439—441. 

British  North  Borneo 

legislation  in,  429 

British  Ships 

effect  of  statutes  on,  409 

British  Statutes 

circulation  in  colonies,  36 

construed  somewhat  differently  from  Scots  Acta,  S 

Indian  and  Colonial  Acts,  5,  6, 
426 
effect  of,  in  colonies  and  India,  416 — 425 

British  Subject,     ^ee  Territorial  Effect  of  Statutes. 

Bylaw 

conformity  of,  to  general  law,  291 

to  prescribed  forms,  290 
difiBibility  of,  299 
enforcement  of,  300 

friendly,  &c.  societies,  299.     And  see  Subordinate  Legiilation. 
inconsistency  ot,  with  particular  statute,  292 
local  government,  293 
manorial,  291,  294  n. 
municipal,  293 
must  be  reasonable,  293 
must  not  be  uncertain,  293 
must  not  be  repugnant,  291 
must  not  be  ultra  vires,  289,  290 
railways,  &c.  of,  298,  299 
revocation,  277 
severability  of,  299 
statutory  power  to  make,  290 
terms  used  in,  278 
trading  companies,  of,  298 

Ifote. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Canada 

federal  constitution  of,  439,  143 
provincial  legislation  in,  440,  441 
statutes  of,  interpretation  of,  5,  439—442 

Canal  Charges 

express  language  necessary  to  impose,  121 

Canons  of  Construction,    See  Mules ;  Maxims. 

Carriage,  or  Cart 

meaning  of  the  terms,  171  «.,  182 

Case-Law 

as  to  statutes,  classified,  10 
how  far  relevant  in  construction,  11,  156,  175 
old,  how  far  binding,  89,  90,  165 
Parliament  presumed  to  know,  174,  175 
preferred  to  text-book  law,  2 

Casus  Omissus 

statutes  not  extended  to,  78 — 80 

Censure.'    See  Eecksiastieal  Court. 

Certainty 

how  far  necessary  in  bylaws,  293 

in  penal  Act,  458,  459 

Certiorari 

effect  of  Act  taking  away,  255 

Champerty 

English  law  of,  in  force  in  Quebec,  423  «. 
not  in  force  in  India,  425 

Chancery,  Court  of.    See  Equity. 

Channel  Islands 

extent  of  British  Acts  to,  415,  416 
registration  of  British  Acts  in,  36,  416 

Charge 

express  language  necessary  to  impose,  119 

Citation 

effect  of  Interpretation  Act,  1889.  .53,  54 
erroneous,  effect  of,  55 
old  method,  52 
present  methods,  53,  54 

Civil  Code 

of  France  prohibits  retrospectivity  of  statutes,  348  «. 

of  Mauritius,  6 

of  Quebec,  427 

reference  to  reports  of  draftsmen,  of,  135  n. 

Claim  of  Bight 

as  a  defence  to  charges  under  penal  Acts,  472 


ifote, — Words  included  in  Appendix  A.  are  not  specified  in  the  Index, 
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Classification 

of  cases  on  statutes,  10,  11 

of  contents  of  railway,  &c.  Acts,  497 

of  statutes,  58 — 71 

Clause 

meaning  of  term,  214 

ambiguous.     See  Oisurily. 

effect  of  one  upon  another,  210 — 221 

repugnant,  214 — 216 
of  private  Act,  particular,  497 
general,  497 

Clergy.     See  Ecclesiastical  Court. 
privileges  of,  189 

Clerk  of  the  Parliaments 

duties  of,  as  to  statutes,  48,  56 

Codification 

construction  of  Acts  effecting,  326 — 328 
defined,  326 

Colonial  Interpretation  Acts,  676—679 

Colonial  Law 

defined,  433 

Colonial  Laws  Validity  Act,  1865.. 433-435 

Colonial  Legislation,  426—446 

adopting  Imperial  Acts,  how  construed,  5  «.,  426 
as  to  aliens,  437 
as  to  crime,  436 
authentication  of,  4 1 
authorities  competent  to  pass,  428,  429 
proof  of,  41 

by  Order  in  Council,  429 
by  Proclamation,  428 
how  Siffering  from  Imperial,  431 
validity  of,  77  «.,  433 
territorial  limitations  on,  436,  437 
veto  on,  435 
disallowance,  435 
reservation  of,  436,  436 
repugnancy  to  English  law,  434 
■when  unconstitutional,  77,  431 — 435 
when  ultra  vires,  431 
in  federal  colonies,  438 — 448 
language  of,  426,  427 

rules  for  interpreting,  6,  140,  426,  442,  446 
in  pari  materid  with  British  statutes,  140,  427 
Colonial  Acts,  145  n. 

Colonial  Legislature 
definition  of,  433 

Colony 

Acts  extending  to,  36,  416 

defined,  433 

effect  of  British  statutes  on,  416,  417,  430 

if  conquered  or  ceded,  423 
if  planted,  420 

taxation  of,  by  Imperial  Parliament,  430 


Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Commencement 

of  Apt  defined,  163 

of  statutes,  present  rule,  56,  163,  344 

former  rule,  65,  56 
provisions  anticipating,  345 
postponing,  344  «. 

Commissioners 

reports  of,  how  far  a  guide  to  in  construotion,  135 

Common  Informer 

action  by,  454 — 467 

Common  Law 

afBrmative  statutes  do  not  take  away,  305 

considered  in  construction,  104 

effect  of  statutes  on  right  of  action  given  by,  304 

effect  of,  statutes  on,  301 — 311 

no  implied  change  in,  by  statutes,  126,  188 

penalfy,  when  cumulative,  308 

power  by,  to  make  rules,  287,  291,  292 

remedy,  when  it  co-exists  with  statutory  remedy,  304—  307 

rights  possessed  by  chartered  corporations,  310  «. 

by  statutory  corporations,  310 
supplements  statutes,  124 
terms  of,  imported  into  statutes,  301—311 
rules  in  Heydon's  case,  104 

Companies  Acts 

effect  of,  on  colonial  or  foreign  companies,  406,  417 
on  Crown,  383 

Company- 
bylaws  of,  298,  299 
excess  of  authority  of,  262—270.     See  Private  Act ;  Enabling  Act ; 

Ultra  Vires. 
statutory  powers  of,  262—271,  274 

Compensation 

for  exercise  of  statutory  powers,  304,  305,  491,  492 

Compulsory.    See  Obligatory. 

Conditions 

in  enabling  Act,  260 

ConsecLuences 

interpretation  by,  regard  to,  73,  243 

Consolidation  Act 

construing,  11,  174,  175,  324,  326 

defined,  323 

effect  of,  174,  175,  323—326 

Constitutional  Law 

American  rules,  3,  77  «.,  429 
British  Acts  not  ultra  vires,  3,  77 

Colonial  Acts  may  be  ultra  vires,  3,  77  «.,   431 — 435,  437,  440,  441, 
445 

Construction 

by  practice  of  conveyancers,  92 
by  the  equity,  108 
ex  visceribus  actus,  lOS 

.  Note, — Words  included  in  Appendix  A.  are  not  specified  in  the  {ndez. 
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ConBtruction — continued. 
golden  rule  of,  94 

long  acquiesced  in,  when  followed,  88 — 92 
materials  available  for,  130 — 167 
not  quite  grammatical,  sometimes  adopted,  93 — 95 
of  ancient  documents,  90 
of  bylaws,  289—300 
of  colonial  statutes,  5 
of  contracts,  6,  90 
of  deeds,  6  —8 
of  general  words,  180 

of  one  part  of  a  statute  by  another,  191 — 222 
of  penal  statutes,  rule  for,  468—460.     See  Penal  Act. 
of  private  Acts,  rules  for,  490.     See  Private  Act. 
of  repugnant  enactments,  218,  333.     See  Sepeal ;  Repugnancy. 
of  provisoes,  214—217 
of  rules  of  Court, 
of  Scots  Acts,  5 
of  statutes,  general  rules  as  to,  72 

strict  and  liberal,  12,  468,  459 
of  wills,  8 
of  words  used  in  statutes,  158 — 190 

Contemporanea  Expositio 

discussed,  87 — 92 
punctuation  treated  as,  192 
subordinate  to  plain  meaning,  90,  154,  156 
distinguished  from  usage,  88 

Contemporary  lleaning' 
of  words,  87—92 

Context 

words  to  be  construed  by,  159,  160 

Continuation 

of  expiring  Act,  365 

Contract 

by  infant,  246 

effect  of  penal  statute  on,  81,  241—246,  477,  478 

not  a  guide  to  construe  statute,  166.     See  Usage. 

partial  avoidance  of,  244 

setting  up  illegality  of,  243 

statutory  provisions  as  to,  not  waived,  243,  477 

when  void,  241—245 

contrary  to  policy  of  statute,  244 

ultra  vires,  264.     See  Private  Act. 

Contrariant  Acts,  333.     See  Sepugnancij. 

Contrary  Intention 
evidence  of,  171 

Convenience 

how  far  a  guide  to  construction,  95 — 99 

Conveyance 

private  Act,  when  construed  as,  ^90,  491 

Conveyancers 

drafting  of  bills  by,  22 
interpretation  of  words,  169  «. 
practice  of,  aids  construction,  92 

ifote, — Words  included  in  Appendix  A.  are  not  specified  in  the  Index, 
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Copyright  Acts 

extent  of  application  of,  407,  408 
effect  of  savings  in,  313 

Corporation 

bylaws  of,  293—298 

common  law  powers  and  duties  of,  310 

contract  under  seal  by,  105 

effect  of  penal  Acts  on,  476 

exercise  of  statutory  powers  by,  262 — 270 

recovery  by,  of  penalties  under  penal  Acts,  473,  47S 

statutory,  310 

Costs 

Crown,  when  bound  by  statutes  as  to,  382,  383 
effect  of  general  or  special  Acts  as  to,  839 
no  vested  rigbt  to,  853 
repeal  by  rules  of  statutes  as  to,  286 

County 

meaning  of,  in  modern  Acts,  164,  664 

County  Courts 

rules  of,  287 

Courts 

ecclesiastical,  construction  of  statutes  by,  18 — 20 

inferior,  control  of  interpretation  by,  19  n. 
limits  on  jurisdiction,  472 

jurisdiction  of,  not  altered  by  implication,  127 

rarely  created  by  private  Act,  475 
statutes  as  to,  usually  absolute,  265 

retrospeotivity  of  Acts  affecting  procedure  of,  353 

statutory  duties,  bow  enforced  by,  223 — 246 

temporal,  powers  of,  as  to  interpreting  statutes,  18 — 20  - 

Covenant 

when  avoided  by  statute,  359,  477 

Criminal  Statute, 

construction  of,  454 — 461.     See  Penal  Act. 
extent  of  effect  of,  394 

Cross-headings 

nature  and  effect  of,  205 — 210 

Crown 

when  bound  by  statutes,  376,  386—392 

construction  in  favour  of,  375  n. 

demise  of,  374  ». 

effect  of  statutes  on,  374—392 

equitable  rights  of,  379 

may  avail  itself  of  any  statute,  386 

performance  of  statutory  duty  by,  not  enforced  in  court  of  law,  391 

prerogative  of,  as  to  choice  of  courts,  385 

colonial  appeals,  385 

costs,  382 

Crown  debts,  383 

duties  and  taxes,  380 

entails,  384 

forfeitures,  380 

light  dues,  381 

Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Crown — continued. 

prerogative  of,  as  to  letters  patent,  384 

mines,  386 

penalties,  380 

pleading,  383 

prescription,  378,  384 

rates,  381 

statutes  of  limitation,  378,  384 

tolls,  380 
power  of  colonial  legislatures  to  affect,  381 
presumed  not  to  be  bound  by  statutes,  376 
private  rights  of,  377 
public  purposes  of,  374 
references  to,  in  Acts,  374 
rights  of,  not  barred,  377 
statutes  for  benefit  of,  375 
statutory  power  granted  to,  exercise  of,  271 

Cumulative 

statutory  penalties,  when,  308,  474,  475 
remedies,  when,  304 — 309 

Custom 

abrogation  of,  by  statute,  304 

attempt  to  presume  a  lost  statute  in  support  of,  488  n . 

effect  of  affirmative  words  on,  305 

private  Act  on,  304,  488 

public  statute  on,  303,  304 

CY-FRiiS 

doctrine  of,  9,  16  n. 


Damage 

meaning  of  the  term,  175,  176 

caused  by  breach  of  statute,  remedies  for,  228 — 237 

negligence  in  executing  a  statute,  231,    232.     And  see 
FenaUy. 

Death.  Duties 

liability  to,  how  affected  by  domicile,  398 

Debates 

in  Parliament,  not  a  guide  in  oonstruotion,  133 

in  Congress,  not  a  gnide  in  construing  American  Acta,  134  n. 

Decisions 

on  certain  words  in  statutes.  Appendix  A.,  610 — 606 
on  statutes  classified,  10 

Declaratory  Act 
defined,  66 
when  retrospective,  367 

Deeds 

construction  of,  6,  7,  8 
Elphinstone's  rules  for  oonstming,  7 
extrinsic  aids  to  construing,  8 

Defect,  Deficiency.     See  Ooim  Omissus  ;  Mistake. 
from  misprint,  correcting,  452 
not  allowed  to  defeat  manifest  object,  116 — 119 
when  corrected,  78,  79,  452 


Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Definitions.    See  Interpretatim  Glome,  Appendix  A. ;  Appendix  G. 

Departmental  Interpretation 

power  of  Courts  to  correct,  U— 16 

Departmental  Orders.    See  /Statutory  Rules. 

Desuetude 

of  Scots  Acts,  S 

does  not  repeal  English,  Irish,  or  Colonial  Acts,  361 

Dictionaries 

how  far  an  aid  in  construction,  159,  160, 

Direct  Taxation 

defined,  160 

"  Directory"  Enactment 

defined,  69,  70,  224,  239,  249 

enactment  may  be  in  part,  and  absolute  in  part,  255 

relating  to  marriage  how  far,  262,  256 
in  enabling  Act,  249 — 253 
opinion  of  Sedgwick  as  to,  252  n. 
sometimes  synonymous  with  "  mandatory,"  69  n. 

Discretion.    See  Jttdieial  Discretion. 

Distance 

measurement  of,  164 

Distribution,  Statute  of 

construing  terms  in,  173   ' 

Divisions  of  Statute 

efiect  on  construction,  205 

Dock  Dues 

express  language  necessary  to  impose,  122 

Domicile 

of  owner  of  English  land  immaterial,  396,  397 

of  testator,  aflects  liability  to  legacy  and  succession  duty  on  pure 
personalty,  398,  399 

Donor 

Crown  bound  by  statutes  tending  to  perform  will  of,  390 

Drafting  of  Statutes 
aids  in,  32 
as  to  crimes,  24,  466 
books  on,  32 
by  conveyancers,  22 
1^  judges,  21 
chronological  index,  32 
criticisms  on,  23 — 26,  29 
defective,  construction  in  case  of,  113 
defects  in,  classified,  28,  29 

suggested  remedies  for,  27 
difSculties  as  to,  29 
ignorance  in,  29,     See  Mistake. 

Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index, 
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Drafting  of  Statutes — continued. 

no  special  form  of  words  needed,  21 

present  methods  as  to,  27 

revised  statutes,  32,  37,  50 

Select  Committee  on,  27 

slips  in,  29 

Statute  Law  Committee  on,  29 

Duration 

of  statutes,  361—366 

Dutch-Roman  Law 

in  South  Africa,  423  «. 

Duties 

in  British  Gruiana,  423  n.     See  Tax. 

Duty 

statutory,  considered,  223 — 246 
imposed  on  Crown,  391 
excuses  for  non-performance,  235,  236 
sanctions  for  non-performance,  223- — 246 
action,  230—239 

by  Attorney- General,  230—239 
if  judicial,  233 
if  ministerial,  233 
equitable  reHef,  228,  229 
indictment,  224 
injunction,  229 
mandamus,  226 
performance  of,  by  Crown,  391,  392 

by  public  bodies,  231 
specific  performance  of,  228 
remedy,  237 


Earlier  Acts 

how  far  construed  by  later,  144 — 148 

later,  how  far  construed  by,  148,  149,  312—318.     See  Repeal. 

Ecclesiastical  Courts 

censure  by,  of  offence  punishable  by  temporal  Courts,  308  n. 
interpretation  of  statutes  by,  reviewable  by  temporal  Courts,  18 — 20 

Ecclesiastical  Law 

interpretation  of,  by  temporal  Courts,  18 — 20 

Editions  of  the  Statutes 
abridged,  60 
at  large,  48,  60 
early,  48 

record  commission,  49 
revised,  32,  37,  50 

Effect  of  Statutes 

absolute,  70,  251,  255 
codifying,  326 

commencement  of,  56,  343 — 346 
consolidating,  323 
continuing,  346,  365 
creating  duties,  223 — 246 

Jfote. — Words  included  in  Appendix  A.  are  not  specifled  in  the  Index. 
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Effect  of  Statutes— (!o»«««Me<i. 
declaratory,  66,.  357 
directory,  69,  70,  261 
duration  of,  361 — 366 
enabling,  68,  247—276 
enlarging,  68 
expired,  319,  361 
imperative,  69 
incorporated,  322 
mandatory,  69,  226,  251 
modifying,  343 
obsolete,  5,  320,  361,  362 
on  common  law,  301 — 311 
on  Crown,  374—392 
on  equity,  301—311 
on  prior  enactments,  312 — 342 
penal,  463—479 
permissive,  69 
private,  600 
remedial,  67 
repealed,  320,  328 
restraining,  68 
revision,  318—321 
spent,  320 

temporary,  70,  363,  366 
territorial,  393—425,  436 

Ejusdem  Generis  Rule 

limits  on  application  of,  1 80 — 186 
stated,  182 

Elliptical  Expressions 

construing,  167 

Enabling  Acts 

absolute  and  discretionary  provisions  in,  255 

classified,  247 

compliance  with,  257 

defined,  68,  247 

discretionary  powers  given  by,  235  «.,  260 

general  rules  as  to,  247 — 275 

in  supplying  omissions,  116,  248 

wben  absolute,  249,  255 

when  directory,  249,  255 

when  obligatory,  272 — 275 

when  permissive,  272 — 276 

Enacting  Clause 

effect  of  preamble  on,  201,  202 
present  form  of,  58,  213 

Enactment 

each  section  now  a  distinct,  213,  664 

general,  repeal  of,  by  implication,  328,  334 

imperative,  69 

in  enabling  Act,  272 — 276 

in  part,  and  directory  in  part,  266 — 260 

obligatory,  69 

obscure,  102  n. 

permissive,  69 

repugnancy  between  general  and  specific,  216,  218 

retrospective,  when,  346 

revivor  of  repealed,  315,  366,  372 

special,  repeal  of,  by  implication,  336,  340 

words  of,  repeal  of,  319 


Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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English 

when  first  used  in  statutes,  51,  52 

English  Acts 

extended  to  Ireland  by  Poyning's  law,  416 
proof  of,  in  Ireland,  40 
in  Scotland,  40 

Engrossment 

on  FarUament  Boll,  48 

Enlarging  Act 

meaning  of,  68 

Entail 

effect  on  Crown  of  statutes  as  to,  384 

Equitable  Construction 

limitations  on,  80 — 86,  186 

Equity 

effect  of  statutes  on,  301 — 311 

in  criminal  law,  469  ;  and  see  Private  Act. 

cannot  relieve  against  express  statutory  provision,  81 — 86 

relief  against  misinterpretation  by  Courts  of  law,  82 

specific  performance  of  statutory  duty,  228,  229 

treatment  of  Statute  of  Frauds  in,  82 

may  restrain  application  to  Parliament,  481,  482 

Equity  of  the  Statute 
discussed,  11  n.,  109 

Error.    See  Mittake. 

Estate  Acts 

effect  of  general  Acts  on,  341,  342 

when  referred  to  judges,  200  ;  and  see  Private  Act. 

Estate  Duties 

liability  to,  how  affected  by  domicile,  398—400 

Estoppel 

against  setting  up  a  statute,  81,  82  ».,  244  ».,  259  «. 

Evasion  of  a  Statute 
considered,  83 — 86 
defined,  83 

Evidence 

of  statutes,  Amerioan,  41 
Colonial,  41 
Irish,  40,  51 
not  of  record,  48 
of  record,  48 
private,  40 
public,  38—40 
Scotch,  51 

Exception.     See  Proviso  ;  Saving  Glaute. 
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Excess  of  Jurisdiction 
remedy  for,  17,  18 

Excuse 

for  non-performanoe  of  statutory  duty,  236,  236 
ignorance  of  passing  of  statute  not,  345 
true  construction  not,  3,  4 

Exemptions.     See  Crown  ;  Private  Act ;  Proviso  ;  Saving  Clause. 

Expediency 

how  far  a  guide  in  interpretation,  95 — 100 

Expiration 

of  temporary  Act,  70,  71,  319,  364 

Expired  Act 

defined,  319 

Explanatory  Act 

construing,  148,  149,  323 
retrospectivity  of,  357 

Expositio  Contemporanea,  88 — 92,  154,  165,  192,  198,  288 

Exposition 

by  text  ■writers,  how  far  an  aid  in  construction,  160 
parliamentary,  of  meaning  of  statute,  148,  149 

Ex  post  facto  Statute 

American  constitutional  law  as  to,  347 
meaning  of,  346,  347 

Express  Language 

equity  will  not  relieve  against,  81,  108 
when  necessary,  119 — 129 

to  alter  common  law,  188 

alter  effect  of  document,  128 

alter  legal  principle,  126 

confer  or  take  away  rights,  123 — 127 

impose  tax  or  charge,  119  —  123 

increase    or   take    away  jurisdiction  of    superior 
Court,  127 

make  a  statute  retrospective,  348 

revive  expired  or  repealed  Act,  366,  372 

Extent 

classification  by,  61 

presumption  as  to,  410.     See  Territorial  Effect  of  Statutes. 

Extrinsic  Evidence 

as  an  aid  to  construe  deeds,  7 

statutes,  130—167 

Ex  Visceribus  Actus 

rule  of  construction  discussed,  lOo — 108,  368 

applied  to  private  Acts,  496 


Pact 

misstatement  of,  in  statute,  446 — 449 

False  Kecitals 

how  far  binding  on  Courts,  44,  77,  448  ».,  450 

Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Federal  liegislatures 

American,  3,  429 
Australian,  3,  441 
Canadian,  3,  439 
South  African,  439 

Felony 

statutory,  subject  to  common  law  incidents,  309 

Financial  'S'ear 
defined,  163 

Fine.     See  Forfeiture  ;  JPenalty. 

Foreigfner 

entitled  to  privileges  given  by  British  statute,  403,  407 
out  of  British  jurisdiction,  effect  on,  of  British  statutes  -which  purport 
to  bind,  397,  405,  409 
may  take  advantage  of  British  statutes,  407 
how  far  subject  to  British  statutes,  405 
property  of,  how  far  affected  by  British 
statutes,    405.     See   Territorial  Effect  of 
Statutes. 
real  estate  of,  in  England,  bound  by  all  British  statutes,  396,  397 
while  within  realm,  subject  to  its  laws,  402 

Forfeiture 

Crown  not  bound  by  Acts  creating,  380 

in  statute  presumed  to  enure  to  Crown,  380,  456.     See  Fenal  Act. 

Formalities 

statutory,  when  directory,  70,  257 
imperative,  69,  255 

Founder 

effect  on  Crown  of  statutes  which  tend  to  perform  will  of,  390 

Franchise 

words  in  statute  conferring  the,  173 

Fraud 

Act  not  impeachable  because  obtained  by,  77,  507 
private  Act  obtained  by,  507 
upon  an  Act,  85 

Frauds,  Statute  of 

so-called  equitable  construction  of,  82 


Gender 

rules  as  to,  161 

General  Acts 

defined,  64,  65 

General  Enactment 

implied  repeal  of,  by  special,  335 

in  local  or  private  Acts,  487 

special  when  impliedly  repealed  by,  337 — 340 

General  Headings,  205 


Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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G-eneral  Words 

following  particular,  184 
how  limited,  181 — 190 

Generic  "Words,  181.     Bee  Ejmdem  Generis. 

Gibraltar 

law  in  force  in,  420  «. 

Golden  Rule,  94 

Governing  Intention  or  Governing  Sense 
disousBed,  76 

Government  Printer  of  Colonial  Acts 
proof  of  statutes  printed  by,  41 

Grammatical  Meaning 

ordinarily  to  be  adopted,  73,  74,  95  ;  and  see  Primary  Meaning. 

Grenada 

Mortmain  Act  does  not  run  in,  423 

Guernsey,  415,  416.     See  Channel  Islands. 
Guilty  Mind,  463.     See  Mem  Rea. 

Hardship 

not  a  guide  to  construction  except  where  the  words  are  ambiguous, 
"   73—75,  243 

Headings 

may  clear  up  obscurity,  205 
subordinate,  207 

to  parts  of  Acts,  discussed,  205—  209 
when  part  of  an  Act,  205 

Heydon's  Case 

rales  in,  104 

History 

of  statute,  how  far  a  guide  to  construction,  104,  133 

"  Householder  " 

meaning  of,  171 

Igfnoranee,  4,  346  ;  and  see  Excuse;  Mens  Kea. 

Illegality 

of  acts  prohibited  by  statute,  remedies  for,  223 — 246 
of  contracts  prohibited  by  statute,  241 — 246,  477,  478 

Imperative,  69.     See  Absolute. 

Imperial  Act 

efiect  on  British  subjects  abroad,  393 

colonies,  416—426,  430 

foreigners,  402 — 410 

land  in  colonies,  396 

foreign  States,  396 

personalty  abroad,  396,  396,  398—400 
in  ceded  colonies,  423 

India,  424,  426 

planted  colonies,  420 
suspensory  clause  in,  418,  430 

Ifote. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Implication 

charge  may  not  be  imposed  by,  119 

clear  principle  of  law  not  altered  by,  126 

continuance  of  repealed  enactments  by,  316 

crime  not  created  by,  458 

duties  created  by,  remedies  for  not  performing,  224— 24S 

effect  of  written  instrument  not  cut  down  by,  128 

jurisdiction  of  superior  Courts  not  altered  by,  127 

powers  created  by,  118,  247 

remedies  given  by,  223 — 245 

repeal  of  statute  by,  328,  334 

revival  by,  none,  315 

rights  are  not  affected  by,  123 — 12S 

statute  when  retrospective  by,  357 

what  may  be  supplied  by,  116 — 118 

what  may  not  be  supplied  by,  in  statute,  118 — 129 

Impossibility 

how  far  an  excuse  for  breach  of  statute,  80,  236 

Inclosure  Acts 

how  construed,  488 — 490 

Iucom.e  Tax 

effect  of,  on  foreign  possessions,  400,  401 

Inconsistency 

between  common  law  and  statute,  302,  303 

construction  which  avoids,  to  be  chosen,  100  • 

in  case  of,  later  repeals  prior  Act,  328,  333 

of  special  enactment  with  subsequent  general  enactment,  218,  340. 
See  Septtgntmcy. 

Inconvenience,  97 

Incorporation 

by  reference,  29,  31,  322 

effect  of,  on  construction,  322,  323 

effect  of  repeal  on,  323 

of  two  or  more  Acts,  219 

Incorrect  Construction.    See  Contemporanea  Expositio. 

Index 

to  statute  book,  32,  37  «.,  313 

India 

British  laws,  how  far  in  force  in,  424,  425 

legislatures  of,  439 

statutes  of,  construction  of,  439 

Indictment 

meaning  of,  in  statutes,  169 

when  implied  remedy  for  disobedience  to  statute,  224 

Indirect  laxation 

defined,  87 

Inferior  Courts.    See  Courts. 

Information 

for  disobedience  to  statute,  224 
on  penal  statute,  455 

Note, — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Inftingement 

of  an  Act,  82,  83 

remedies  for,  223 — 246  ;  and  863  Penalty. 
Idj  unction 

right  to,  against  breach  of  statute,  110 

to  restrain  from  breach  of  statute  or  bylaw,  235,  236 

Injury 

by  negligence  not  legalised  by  statute,  265 
common  law,  right  of  action  for,  when  ousted,  304 
expressly  authorised  by  statute,  265,  266 

Injustice 

construction  to  ayoid,  9S,  96 

In  Faxi  Materia 

limitation  on  reference  to  statutes,  144,  145 

provisions  in  statutes  not  to  be  applied  to  other  statutes,  142 — 144 

rule  as  to,  applies  to  Colonial  Acts,  140 

dIfBoulty  in  applying,  141 

rarely  applies  to  local  Acts,  498 

when  useful,  104,  137 
statutes,  construction  of,  136 — 145 
-what  statutes  are,  137,  139,  140 

Insensible  Language 

Courts  may  not  give  a  meaning  to,  78  «.,  100 
presumption  against  use  of,  95,  96,  102 

Instrument,  Written 

efiect  of,  not  cut  down  by  implication,  128,  129 

meaning  of,  25 

rules  for  construing,  6 — 9,.  110 

drawing,  132.    Bee  Contract ;  Statute;   Will. 

Intention 

of  the  Legislature,  meaning  of  the  term,  74 

as  to  a  statute  being  retrospective,  346 — 352 

as  to  enabling  Acts  being  absolute  or  directory, 

249-,  255 
if  manifest,  must  not  be  defeated,  109,  113 
limits  of  inquiry  as  to,  72 — 76 
not  to  be  guessed  at,  74 
to  be  considered  in  construction,  73 

International  Law 

Legislature  not  bound  by,  76  ».,  403,  406. 

presumed  not  to  override,  78,  405 

statutes  not  void  for  contravening  rules  of,  78 

Interpolation,  116—118.    See  Omission. 

Interpretation  Act,  1889 

adopts  distinction  between  rules  of  law  and  of  construction,  10 
text  of,  663—676 

Interpretation  Clause 

a  modem  innovation,  211  n. 

does  not  take  away  natural  meaning  of  word,  211 

effect  of,  210—213 

in  previous  Act,  eflect  of,  210  n. 

sometimes  inserted  ex  abtmdanti  eauteld,  213 

when  inapplicable,  213 
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Ireland 

a  place  beyond  the  seas,  79 

ejBEeot  of  English  statutes  in.  415 

primS  facie  every  Act  since  Union  applies  to,  415 

Irish  Acts 

editions  of,  51 

proof  of,  in  Great  Britain,  40 


Jamaica 

common  law  runs  in,  423 

Jersey,  415,  416.     See  Channel  Islands. 
Judicial  Decisions,  10—20.    See  Case  Law. 

Judicial  Discretion 

meaning  of,  260,  261 
not  absolute,  261 
under  enabling  Act,  260 

Judicial  Duties 

not  to  modify  language  of  statute,  98 
to  interpret  and  not  to  make  laws,  17 — 19 
to  know  all  public  Acts,  37,  38 

Judicial  Notice 

as  to  local  and  private  Acts,  37 — 39 

effect  of  Interpretation  Act  on,  65 

extent  of,  37,  38 

limits  of,  47 

of  commencement  and  duration  of  Parliament,  56 

of  procedure  and  resolutions  of  Parliament,  38 

theoretic  obligation  as  to,  17  «. 

United  States,  rules  as  to,  41,  42 

Judicial  Powers 

enactments  creating,  how  construed,  265,  260,  261 

Jurisdiction 

new  statute  creating,  strictly  followed,  265 

of  inferior  Courts,  when  ousted  by  bond,  fide  claim  of  right,  472 

of  superior  Courts  not  altered  by  implication,  127 

presumably  territorial,  394,  395 

statutes  giving,  to  Courts,  usually  absolute,  255 

when  given  by  implication,  127 

Jury 

Acts  affecting  right  to  trial  by,  124 

Jus 

meaning  of,  4  ». 

Justices  of  tlie  Peace 

jurisdiction  of,  when  ousted,  472 

King's  Printer 

Comptroller  of  Stationery  Office  now,  50 

effect  of  Documentary  Evidence  Acts  on,  50,  280,  281 

private  Acts  printed  by,  40,  483 

Knowledge,  114.     ^ee  Mem  Eea. 
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Bankruptcy  Act,  1883,  extends  to  land  in,  418,  419 

"Land" 

meaning  of,  in  statutes,  176,  656 

Lauds  Clauses  Acts 
defined,  671 
discussed,  219 

Language  of  Statutes 

affirmative,  inference  from,  253 
comparison  of,  in  different  Acts,  144  —  149 
for  what  purposes  it  must  be  express,  119 — 129 
negative  in  enabling  Act,  inference  from,  252 
not  to  be  modified  by  judges,  98 
presumptions  from  difference  in,  144 — 147 

Later  Act 

how  far  an  aid  in  construing  earlier,  148.   See  Parliamentary  Exposition. 

Latin 

early  Acts  in,  51 

Law 

misstatement  of  proposition  of,  in  a  Bta,tute,  effect  of,  449 — 451 
recital  of  proposition  of,  in  statute,  448 
rules  of,  distmot  from  i-ules  of  interpretation,  9 
ignorance  of,  will  not  excuse,  3,  4 

Learning 

statutes  for  maintenance  of,  bind  the  Crown,  387 

Leaseholds 

in  England,  bound  by  all  English  statutes,  396,  397 

Legacy  Duty 

liability  to,  how  affected  by  domicile,  398.     And  see  Domicile. 

Legal  SEaxims.     See  Maxims. 

Legal  Terms 

in  statutes,  174 

Legislative  Declaration,  148,  149.     See  Parliamentary  Exposition. 

Legislature.     See  Parliament. 

British,  supremacy  of,  416,  430 
Colonial,  limited  authority  of,  431 

Liberal  Construction 

rules  as  to,  12 

Licensing  Acts 

mens  rea  in  offences  under,  471 

Limitation  Acts 

application  to  foreigners, 

do  not  bind  Crown,  378,  384 

effect  of,  in  India,  426 

estoppel  against  pleading,  82  ». 

meaning  of  "  beyond  the  seas  "  in,  79,  415 

retrospective  effect  of,  355 

strict  or  equitable  construction  of,  80 

waiver  of  right  to  set  up,  81,  82,  258 
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Limitation  of  IVCeaiiiiig 

rules  as  to,  181—190 

Literal  Meaning,  74.    See  Primary  Meaning. 

Local  Acts 

judicial  notice  of,  56,  481,  482 

Local  and  Personal  Act 

defined,  56,  480.     See  Private  Act. 

Local  Law,  268.     See  Bylaw. 

Lord's  Bay  Acts 

in  force  in  New  South  Wales,  422 
not  in  force  in  India,  425 

Lost  Grant 

presumption  as  to,  inapplicable  to  statutes,  47 


Maine 

English  law  applied  to,  423  n. 

Maliciously,  467.     See  Menu  Rea. 

Man,  Isle  of 

effect  of  British  statutes  in,  415 

Mandamus 

to  compel  obedience  to  statute,  226,  391 

Mandatory  Act 
defined,  69 
eflteet  of,  224,  226 

Marginal  Notes 

effect  of,  196,  197 

how  settled  in  House  of  Commons,  197 

not  part  of  statute,  196 

Marriage 

certain  enactments  relating  to,  held  absolute^  262,  266 
effect  of,  on  franchise,  189 
meaning  of  word  in  English  Acts,  87 
royal,  Acts  as  to,  394,  479 

Masculine 

presumed  to  include  feminine,  161 
except  in  Franchise  Acts,  123,  189 

Master 

penal  liability  of,  for  servant's  acts,  114,  468 — 471 

Mauritius 

Civil  Code  of,  6 
sources  of  law  of,  6  ». 
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]U!azims 

abundant  cautela  non  noeet,  125,  213 

a  eommuni  observantid  non  est  recedendum,  161  n. 

actus  non/acit  reum  nisi  m&ns  sit  rea,  463,  464 

a  pactis  privatorum  publico  juri  non  derogatur,  241 

a  verbis  legis  non  recedendum  est  (5  Co.  Rep.  118J),  J43  n. 

bonijudieis  est  Jus  dicere,  non  Jus  dare,  98 

communis  error  faeit  Jus,  inappUoable  to  statutea,  14,  90,  151  n. 

eontemporanea  expositio  est  optima  et  fortissima  in  lege,  88,  151  «. 

designatio  unius  est  exclusio  alterius,  249 

ecclesia  ecclesia  decimas  solvere  non  debet,  303 

expressio  eoriim  qua  taeite  insunt  nihil  operatu/r  (11  Co.  Rep.  60),  273 

expressio  unitis  est  exclusio  alterius  (Co.  Litt.  183i),  249 

expressmn  facit  cessare  taciturn  (Co.  Litt.  1834,  210«),  249  n. 

extra  territoriumjus  dieenti  impime  non  paretur,  437 

generalia  specialibus  non  derogcmt,  337,  338 

ignorantia  Juris  neminem  excusat,  4  «.,  345 

inclusio  unius  est  exolusio  alterius,  249 

leges  extra  territorium  non  obligant,  394 

leges  posteriores  priores  contrarias  abrogamt  (2  Co.  Inst.  685),  333,  363 

Ux  non  cogit  ad  impossibilia,  257 

magis  pares  sunt  quam  similes,  1 42 

mobilia  seguuntur  personam,  396,  399 

nemo  aliquam  partem  recte  intelligere  potest  anteguam  totum  iterum  atque 

iterum  perlegerit,  106 
nemo  debet  bis  puniri  pro  eodem  delicto  (11  Co.  Rep.  59),  308,  332 
nemo  reus  est  nisi  mens  sit  rea,  466 
nemo  tenetur  ad  impossibilia,  80 
noscitur  a  sociis,  182 
nullum  tempus  occurrit  regi,  378 
omnis  nova  constitutio  futuris  formam  imponere  debet  non  prceteritis  (2  Co. 

Inst.  95,  292),  349 
optima  legtim  interpres  consuetude,  151 
qui  hceret  in  literd  hwret  in  cortice,  108  n. 
quilibet  renuntiare  potest  Juri  pro  se  introdueto,  243,  268,  510 
ratio  legis  est  anima  legis,  93 
reddendo  singula  singulis,  198 
rex  non  potest  injusti  age/re,  387 
scire  per  legem  quid  sitjustu/m,  261 
sic  utere  tuo  ut  alienum  non  Icedas,  489 
nbi  aliquid  eonceditur,  conceditur  etiam  id  sine  quo  rea  ipsa  non  esse  potest 

(12  Co.  Rep.  131  ;  2  Co.  Inst.  222),  248 
ut  res  magis  valeat  qiiam  pereal,  78,  103  n.,  110  n.,  437 
uti  loquitur  valgus,  165  n.,  212  n. 

verba  generalia  restringu/ntur  ad  habilitatem  rei  vel  persona,  182 
verbis  plane  expressis  omnino  standum  est,  73 
volenti  non  fit  injuria,  10 

"May" 

meaning  of,  in  statutes,  164,  186,  561 

Meaning' 

of  contract,  how  ascertained,  6 — 8 

of  instruments  in  writing,  how  ascertained,  4 — 9 

of  statute,  contemporary  exposition  of,  88 — 92 

expositions  of  text- writers  as  to,  160 

headings,  205 

if  obscure,  rules  as  to,  102 — 129 

what  sources  of  information  outside  statute  may 
throw  light  on,  130—157 

if  plain,  rules  as  to,  72 

interpretation  clause,  210 

marginal  notes,  196 

Parliamentary  exposition  of,  148,  149 
of  will,  how  ascertained,  8 
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Memorandum 

to  Parliamentary  Bills,  135 

Mens  Kea 

defined,  463—471 

when  necessary  to  create  liability  to  penalty,  463 — 471 

Mercantile  Contracts 
construction  of,  6 

Merchandise  Marks  Acts 

mens  rea  in  offences  under,  471 

Mines  and  Minerals 

meaning  of,  in  statutes,  176 
Crown  prerogative  as  to,  386 

Ministerial  Duties 
considered,  233 

Mischief  of  the  Statute 

how  far  to  be  considered,  104,  107 

Misdemeanour 

statutory,  common  law  incidents  attach  to,  308 — 310 
when  disobedience  to  statute  is,  224,  456 

Misprints 

in  statutes,  50  «.,  446 — 463 

Mistake 

as  a  defence,  466,  467.     See  Mens  Rea. 
correcting,  448,  450,  452 
examples  of,  446,  447 
in  American  Acts,  463 
in  drafting,  causes  of,  28,  29 
in  printing, 
in  private  Acts,  448 
in  schedule,  452 
in  statutes  as  to  fact,  446 — 448 
law,  449—451 
presumption  against,  447 

Modification 

of  Act  short  of  repeal,  336 

Month 

defined,  163 

Mortmain  Act 

does  not  extend  to  colonies,  421,  423 

Motive,  463.     See  Mens  Rea. 


Natural  Meaning,  73,  74.     See  Primart/  Meaning. 

Necessary  Incidents,  118,  248.     See  Implication. 

Negative  Language 

in  enabling  Act,  effect  of,  252,  253 

Note. — ^Words  included  in  Appendix  A.  are  not  specified  in  the  Index . 
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ITeg^lect 

of  statutory  duty,  excuses  for,  236,  236 

liabilities  for,  2»3— 240 

Neg^ligeuce 

in  exercise  of  statutory  powers,  266 — 270 

New  Jtirisdiction 

■what  words  necessary  to  create,  127 

New  South  Wales, 

certain  British  Acts  in  force  in,  422 
law  as  to  ancient  lights  in,  423 
law  as  to  bigamy  in,  436 
legislature  of,  powers  of,  433,  436,  438 
Mortmain  Act  does  not  run  in,  420 

New  York 

English  law  applied  to,  423  «. 

New  Zealand 

Constitution  Act,  437  n. 

limitations  of  powers  of  legislature  of,  437 

Non-compliance  with.  Statute 
remedies  for,  223—245 
when  excused,  235,  236,  252 

Nonfeasance 

liability  for,  231,  232 

Non-performance  of  Statutory  Duty- 
remedies  for,  223—240 

Non-user 

effect  of,  361 

repeal  by,  not  possible  in  England,  361,  362 
possible  in  France,  362  n. 
in  Scotland,  5 

Norman  French 

used  in  early  Acts,  51 

Not  Guilty 

statutory  defence  of,  in  civil  proceedings  abolished,  52 

Notice 

judicial,  of  statutes,  36 — 47.     See  Judicial  Notice. 

of  introduction  into  Parliament,  of  private  Act,  effect  of,  500,  501. 

Notice  of  Action 

construction  of  enactments  requiring,  110 
for  most  part  abolished,  110  «. 
injunction  obtained  without,  100 
present  law  as  to,  110  n. 

Nova  Scotia 

common  law  runs  in,  416  n. 

Nova  Statuta 
defined,  60 

Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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NulsaiLce 

how  far  legalised  by  statute,  265 — 268 

Null  and  Void 

legal  effect  of  the  words,  241—245,  477,  478 
Number,  161,  663 

Oath 

meaning  of  term  in  modern  Acts,  164,  664 

Object,  72 — 76.     See  Intention  ;  Policy. 

Obligations 

impairing,  123 
implying,  118,  249,  260 

Obligatory  Enactment 
defined,  69,  272 
when  enabling  Act  is,  272 — 275 

Obscurity 

examples  of,  102  n. 

external  aids  to  construction  in  case  of,  130 — 157 

rules  to  be  applied  in  case  of,  102—115 

what  may  be  implied  in  case  of,  116 — 129 

Obsolete 

meaning  of  term,  320 

English  Acts  do  not  become,  6,  319,  320,  361,  362 

Soots  Acts  may  become,  5 

Offence 

censurable  by  spiritual  Court  may  be  punishable  by  temporal  Court, 

308  «. 
disobedience  to  statute,  when  an,  224 
mens  rea,  when  necessary  to  constitute,  463 — 471 
penalty  for,  when  alternative,  306 — 308,  476 

when  cumulative,  307,  308,  474,  475 
statutory,  how  punishable,  224 

"Office" 

meaning  of  the  term,  172 

Omission 

accidental,  116 

Act  passed  to  remedy,  retrospective,  357 

deliberate,  a  guide  to  construction,  114 

in  schedule  may  be  corrected,  452 

in  taxing  Act,  119 

in  United  States  Act,  453 

of  details  in  enabling  Acts,  118 

of  insensible  words,  116,  117 

of  words,  if  obvious,  may  throw  light  on  meaning  of  statute,  1 14 

supplied  by  implication,  116 — 119 

Ontario 

provincial  legislation  of,  440,  441 

Operation.     See  Commencement;  Effect, 

Note.  —Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Orange  River  Colony  (Free  State  Province) 
validation  of  certain  proolamationa  of,  428  ». 

Order  in  Council 

legislation  by,  277 

proof  of,  280—282 

interpretation  of,  269  et  seq. 

penalties  for  breach  of,  278  n.     And  see  Statutory  Sules. 

Ordinance 

colonial,  68  ».,  427,  428 

defined,  58,  59 

of  commonwealth,  43  «.,  58  «. 

Ordinary  Sleaning,  74.     See  Priinary  Meaning. 

Original  Acts 

reference  to  text  of,  48,  447 
what  are,  48 

Ousting  Jurisdiction,  472.     See  Jurisdiction. 

Oversight,  78.     See  Casus  Omissus  ;  Mistake. 


Parent 

meaning  of,  172 

Pari  SEateria 

statutes  in,  137 — 144 

Parish. 

defined,  164 

Parliament 

Acts  of.     See  Statute. 

beginning  and  end  of  session  judicially  noticed,  56 

debates  in,  not  referred  to  by  judges,  133 

formerly  consulted  by  Courts  on  doubtful  questions,  18 

incorrect  statement  by,  of  existing  law,  how  far  binding,  449,  450 

intention  of,  if  clear,  not  to  be  defeated,  76,  77 

introduction  into,  of  private  Act,  effect  of  notice  of,  600,  601 

rules  as  to,  480,  481 
journals  of,  not  referred  to  by  judges,  39 
language  of,  modified  to  avoid  absurdity,  87,  97 

not  to  be  moulded  to  judicial  conceptions  of  convenience 
or  expediency,  97 — 100 
presumed  not  to  make  mistakes,  447,  460 

to  know  law,  105,  138  n. 

to  remember  its  own  distinctions,  176 

to  select  clearest  mode  of  expression,  100 
usage  of,  not  considered  by  Courts,  39 

Parliamentary  Bargain 

private  Acts  regarded  as,  493 

Parliamentary  Exposition 

meaning  of,  148,  149 

Parliamentary  IVEeaning,  93 

^ote, — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Parliament  KoU 

examined  copy  of,  39 
inspection  of,  39 
punctuation  on,  198 
vellum  prints,  48 

Particular  Words 

used  in  statutes,  following  general  words,  how  construed,  180 — 190 

Parts  of  a  Statute 
defined,  191,  192 
effect  of,  upon  one  another,  discussed,  191 — 222 

Passenger 

meaning  of,  172  -. 

Patent 

rights  of  Crown  to  use,  384 

Peerage 

Acts  as  to  privilege  of,  125 

Penal  Act 

ambiguity  of  term,  454 

application  of  rule  as  to  mens  rea  to,  463 — 471 

construction  of,  458—462 

definition  of,  454,  455 

effect  of,  on  corporations,  476 

upon  contracts,  477,  478 
effect  of  claim  of  right  in  proceedings  under,  472 
how  far  affected  by  rules  in  Seydon's  ease,  104,  468 
modem  rule  as  to,  469,  460 
penalties  under, 

alternative,  476 

cumulative,  474,  479 

joint  liability  for,  473 

several  liability  for,  473 

who  may  sue  for,  455,  456,  473 
dicta  as  to  strict  construction  of,  458 
venue  on  proceedings  under,  456 

Penalty- 
Crown  not  bound  by  Act  imposing,  380 
for  making  illegal  contract,  241 — 245,  476,  477 
for  neglecting  statutory  duty,  223 — 239 
need  of  clear  words  to  impose,  460,  461 
who  may  sue  for,  473.     And  see  Penal  Act. 

Pending  Proceedings 

effect  of  new  Acts  on,  315,  351,  362,  353 
repeals  on,  316 

Permissive  Act 

defined,  69 

when  enabling  Act  is,  272 — 275 
when  held  obligatory,  272 
as  to  public  works,  275 

Permitting 

implies  knowledge,  115 

Perpetual  Act 

every  Act  presumably  is,  71,  362 
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Person 

meaning  of,  161,  162 

presumed  to  iuolude  corporation,  162,  664 

Personal  Act,  62,  64.     See  Local  and  Personal  Act ;  Private  Act. 

Personal  Property 

of  British  subjects  without  the  realm,  effect  of  British  statutes,  39B — 

400. 
of  foreigners,  within  realm,  effect  of  British  statutes  upon,  402,  403 

Petition  of  Right 

Crown  not  hound  by  statute  as  to  pleading  in,  383 

Plain  Meaning 

of  statutes,  72 — 101.     A.-aA  see  Meaning  ;  Primary  Meaning. 
to  be  preferred  except  when  absurd,  95,  96 

Plans 

exhibited  by  promoters  of  private  Bill,  how  far  binding,  496 

Pleading  Statutes 

criminal  proceedings,  52 

in  civil  proceedings,  62 

old  rules  as  to,  52,  53 

present  rules  as  to  private  Acts,  54,  482 

title,  63,  54 

Plural 

when  singular  included  in,  161,  663 

Policy  of  an  Act 

contract  void  if  contrary  to,  241.     See  Public  Policy. 
difficulty  of  ascertaining,  177 — 180 

Policy  of  the  Law,  177 

Policy,  Public,  177.     See  Public  Policy. 

Political  Consequences 

to  be  disregarded  in  construction,  76  n. 

Political  Crime 

meaning  of,  160 

Poor  Law 

Crown,  how  far  bound  by,  381,  387 

Poor  Law  TTnion 

defined,  164,  669 

Popular  Sense,  74.     See  Primary  Meaning. 

Powers,  Statutory 

effect  of  exceeding,  262,  263 

exercise  of,  262—270 

for  what  oijjects  granted,  268 

granted  to  the  Crown,  271 

limitations  on  exercise  of,  262 

overriding  private  rights,  265,  266 

to  execute  public  works,  262 

to  make  bylaws  and  rules,  276 — 300 

differ  from  common  law  powers,  286,  287 
when  assignable,  271 
when  to  be  exercised,  270 
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Posming's  Law 

effect  of,  415 

Pre  amble 

does  not  control  enacting  part,  201 
effect  of,  199—204 

excision  of,  by  statute  law  revisers,  204,  321 
how  far  statement  of  fact  in,  is  oonolusive,  44,  447,  448 
in  private  Acts,  199,  448 
integral  part  of  Act,  200 
judicial  inquiry  into  truth  of,  44 — 46,  200 
may  explain  ambiguity,  202 
may  limit  generality,  202 
misstatement  of  fact  in,  447,  448 
of  law  in,  449,  460 
object  of,  199 

Parliamentary  inquiry  into,  199 
repeal  of,  204,  821 

Prerogative 

as  to  appeals  from  colonies,  6,  17  n.     And  see  Crown. 

Prescription  Acts 

Crown,  how  far  bound  by,  378,  384 

Present  Tense 

use  of,  in  modern  Acts,  33  n. 

Presumptions 

as  to  Acts  being  perpetual,  362 

as  to  effect  of  British  statutes  without  realm,  393 — 402,  408,  409. 
as  to  meaning  not  to  be  pressed  too  far,  9 
as  to  use  of  clearest  language,  100 
rule  of  interpretation  is  only,  9 
that  Parliament  knows  the  law,  105 
And  see  Maxims. 

Previous  Law 

may  be  considered  in  interpretation,  104 
Parliament  presumed  to  know,  106,  176 

Primary  Meaning 

in  deeds,  7,  8 

in  statutes  defined,  74 

may  differ  from  Parliamentary  meaning,  93 

when  to  be  departed  from,  93 — 96.     And  see  Meaning. 

Prior  Enactments,  144 — 148.     See  Earlier  Jets. 

Private  Acts 

as  to  railways  and  canals,  493 — 499 

binds  all  parties  named  in  it,  501 

certifying,  40 

collections  of,  40  n. 

considered  as  "  contract  with  the  public,"  493 — 496 

construed  by  reference  to  public  Acts  in  pari  materia,  498 

in  favour  of  private  rights,  49 
creation  of  new  jurisdiction  by,  509,  610 
distinction  of,  from  public,  39,  40,  62,  480,  481 
do  not  bind  strangers,  600 

effect  of  fraudulent  agreement  for  obtaining,  607 
inolosure  Acts,  488 — 490 

Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Private  A-Ota— continued. 
effect  of, 

on  taxing  Act,  607 

upon  agreement  between  parties  to,  490,  491 
local  customs,  488 
for  assurance,  construed  like  conveyances,  490,  491 
general  rule  for  construing,  490 

scheme  of,  not  controlled  by  particular  clauses,  497 
indexes  of,  40  ». 

if  obtained  by  fraud,  effect  of,  507 
judicial  definition  of,  62,  483 

notice  of,  482,  483 
may  be  in  part  public,  487 
mistake  in,  448 

on  what  grounds  Acts  held,  483—487 
origin  of,  480 
Parliamentary  definition  of,  62,  480—487 

rules  as  to,  481 
pleading  of,  482,  48S 
proof  of,  40 

proviso  in,  how  to  be  construed,  482 
recitals  in,  448 
repeal  by,  of  general  Act,  504 

by,  of  private  Act,  502,  503 
of,  by  general  Act,  337—340,  503 
when  called  "  local  and  personal,"  64,  65,  485 
construed  like  contract,  491,  493 

Private  Bight 

effect  on,  of  general  Act,  123,  265 

local  Act,  123,  266 

private  Act,  491 — 496 
infraction  of,  under  statutory  powers,  266,  266 

Privileges 

express  words  needed  to  create  or  divest,  123,  124 

Probate  Duty 

liability  to,  how  affected  by  domicile,  400 

Procedure 

no  vested  right  in,  353 

permissive  language  in  statutes  as  to,  when  obligatory,  256,  266 
statutes  dealing  with,  not  presumed  to  create  jurisdiction,  127  n. 
held  retrospective  which  regulate,  353 

Proclamation  of  Statutes 
in  England,  34 
in  Ireland,  36 
in  Scotland,  35 
in  British  possessions,  34  n. 

Proclamation 

how  proved,  280,  281 

not  equivalent  to  a  statute,  59 

Prohibition 

by  statute,  of  a  contract,  264,  266 

preventing  incorrect  interpretation,  by  writ  of,  18,  19 

Prohibitory  Act 

may  not  be  evaded,  85,  86 
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Promulgation 

of  legislation  of  Channel  Islands,  36 

Colonies,  36 
of  Britisli  Acts,  36 
of  English  Acts,  35,  36 
of  Irish  Acts,  35 
of  Soots  Acts,  35 

Promulgation  List,  36 

Proof 

of  bylaws,  290 

of  private  Acts,  40,  482,  483 

of  public  Acts,  none  needed,  37 

of  statutory  niles,  280—282 

onus  of,  as  to  exercise  of  statutory  powers,  262 

Property 

personal,  of  British  subject,  how  far  affected  by  British  statutes,  396 — 
400 
of  foreigner,  when  bound  by  British  statutes,  398 — 403 
presumed  right  to  be  heard  before  confiscation  of,  125 
private,  presumption  against  interference  with,  by  private  Act,  491 
real,  of  all  persons  within  realm,  bound  by  British  statutes,  396,  397 
of  British  subject  without  realm,  not  bound  by  British  statutes, 
395 

Protectorates 

legislation  for,  428,  429 

Proviso 

construction  of,  214 — 217 

when  repugnant,  216,  217 
"  except  as  to  acts  donp  under  repealed  Act,"  effect  of,  370 
in  private  Act,  how  to  be  consfrued,  490 
rules  as  to  pleading,  217 
that  nothing  in  Act  shall  extend  to  Scotland  or  Ireland,  effect  of,  414 

Public 

private  Act  considered  as  contract  with  the,  493 — 495 

Public  Act 

defined,  64,  66 

repeal  by,  of  private  Act,  337—340,  503 

repeal  of,  by  private  Act,  604 

wherein  it  differs  from  private  Act,  39,  40,  64,  66,  483 

Publication 

of  statutes,  36 — 41 

Public  Duty 

remedies  for  neglect  or  breach  of,  223 — 245 

Public  Health.  Acts 

mens  rea  in  offences  against,  469 

Public  Interest 

Acts  construed  retrospectively  in,  358 

Public  Policy 

construction  by,  177 — 180 

objections  to,  177,  179 

jVoic. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Public  Bemedy 

for  neglect  or  breach  of  statutory  duty,  223 — 246 

Public  Works 

Acts  authorising' construction  of,  262—270 

Punctuation 

in  early  Acta,  24  n. 

by  whom  inserted,  198,  199 

efieot  of,  in  statutes,  198 

Punishment 

rules  against  double,  225,  308  «.,  332,  476 

Purview,  72^76.     See  Intention  ;  Foliei/  of  an  Act. 


Quebec 

English  Crown  law  extended  to,  423  n. 

application  of  Custom  of  Paris,  423  «. 

civil  code,  reports  of  commissioners  on,  135  n. 

QiUi  tarn.  Actions 

statutes  creating,  46S 


Bates 

Crown  not  bound  by  Acts  as  to,  381 
express  language  necessary  to  impose,  122 

Realm 

foreigners  within,  liabilities  of,  402 
rights  of,  403,  404 
without,  effect  of  British  statutes  which  purport  to  bind, 
409 
may  take  advantage  of  British  statutes,  407 
property  of,  how  far  affected  by  British  statutes, 

409 
rarely  subject  to  British  statutes,  405 
limits  of,  402 

property  of  British  subject  without,  effect  of  British  statutes  on,  393 — 
402 

Real  Meaning,  74.     See  Frimary  Meaning ;  Secondary  Meaning. 

Real  Property 

abroad,  not  bound  by  British  statutes,  395,  402 

leasehold,  bound  by  aU  British  statutes,  396,  397 

of  foreigner  within  realm,  subject  to  death  duties,  396,  397 

Reasonableness 

of  by-laws,  how  far  condition  of  validity,  293 
how  far  a  guide  to  construction  of  statute,  77 

Recitals 

erroneous,  effect  of,  44,  45,  447 — 451 

false,  44  n. 

how  far  binding,  44 — 46,  447,  601 

hew  far  a  guide  to  construction,  204.     See  Preamble. 

Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Record 

old  Acts  of,  48 

not  of,  48 

Record  Coimiiission 

edition  of  statutes  by,  49 

Reddendo  Singula  Singulis 

meaning  of  term,  198 

Reference,  Legislation  by 

in  Acts  relating  to  minor  ofiences,  31 
in  Clauses  Consolidation  Acts,  32 
in  incorporating  Acts,  219 
inconsistencies  in,  219 
,  its  disadvantages,  administrative,  31 

judicial,  29—32 
unsuitable  to  English  statutes,  31 

Regulations 

statutory  power  to  make,  277,  278,  279 

Relief,  »1— 85.     See  Equity. 

Religion 

Crovrn  bound  by  statute  for  maintaining,  387 

Remedial  Act 
defined,  67 

liberally  construed,  67,  467,  459 
supplying  omission  in,  118 

Remedy 

statutory,  when  alternative,  306 — 308,  332 
cumulative,  332 
exclusive,  331 
Repeal 

bare  recital  in  preamble,  none  by,  337 
by  afiSrmative  Act,  330,  331 
by  implication,  328,  333 
by  non-ufer,  in  France,  362  ». 
in  Scotland,  5 

none  in  England,  5,  319,  361,  362 
by  private  Act,  of  private  Act,  503 
by  private  Act,  of  pubUc  Act,  504 
by  public  Act,  of  private  Act,  337—340,  503 
by  temporary  Act,  373 
clauses  efiecting,  how  construed,  315 — 318 
curtailing  operation,  not,  336 
discussed,  312,  328 
does  not  revive  defunct  law,  315,  371 
effect  of  Interpretation  Act,  1889.  .315 

statutes  after,  366,  367 

upon  rights  acquired,  368 — 371 
ex  abundanti  cauteli,  370 
express,  314 
extent  of,  315 

if  contrary  to  evident  intention  of  Legislature,  337 
implied  savings  on,  118,  315 
none  by  form  in  schedule  of  subsequent  Act,  337 
of  entire  Act,  366 
of  general,  by  special  enactment,  336 
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of  inoorporating  Act,  370,  371 

of  j>reamble8,  204,  321 

of  single  clause  of  Act,  368 

of  special,  by  general  enactment,  336 

of  statute  by  statutory  rules,  286,  335 

partial,  335 

qualified,  316 

savings  on,  express,  320 

implied,  315,  320 
Statute  Law  Revision  Acts,  318—321 
tacit,  361,  362 
total,  366—368 
virtual,  320 

Reports 

of  commissioners,  how  far  admissible  guides  in  construction,  135 

Representative  Legislature 
defined,  433 

Bepugnancy 

between  bylaw  and  Act,  292 

general  and  special  enactments,  218,  340,  603,  504 
incorporated  and  incorporating  Act,  219 
in  proviso,  216 
saving  clause,  216 
statutes,  215—220 

Resolutions 

of  either  House  of  Parliament  not  equivalent  to  statutes,  59 

Restraining  Act 

meaning  of,  68 

Restriction 

of  meaning  of  words  sectmdum  subjeotmn  materiam,  171 

Retrospectivity 
defined,  346 

eflect  of  suspending  commencement  of  an  Act  on,  365 
express  provision  for,  360,  351 
French  rule  as  to,  348  n. 
not  presumed,  348,  351 
of  Acts  affeciing  contracts,  359 

procedure,  353 

wills,  360 
of  Acts  passed  to  protect  public,  358 
of  Bankruptcy  Acts,  348,  354 
of  Bills  of  Sale  Acts,  348 
of  Building  Societies  Act,  1894.  .356 
of  Conveyancing  Act,  1881 . .  354 
of  declaratory  Acts,  367 
of  Licensing  Acts,  360 

of  Prevention  of  Cruelty  to  Children  Act,  1904,  s.  27.  .368 
of  procedure  Acts,  353,  365 
of  Public  Authorities  Protection  Act,  1893.  .365 
of  rating  Acts,  350 
of  taxing  Acts,  348,  368 
virtual,  368 

Revenue 

Acts.     See  Tax. 

mens  rea  in  offences  under,  471 
oases,  right  of  Crown  to  choose  Court  for  trial  of,  385 

Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Revised  Statutes 

history  of,  37,  50 

Kevision  Acts,  318.     See  Statute  Law  Revision. 

Revivor 

effect  on,  of  expiry  of  temporary  Act,  373 

of  expired  Act,  366 

of  repealed  Act,  express  words  necessary  for,  372 

not  effected  by  repeal  of  repealing  Act,  315,  316 

Rhodesia 

legislation  in,  429 

Right 

claim  of.     See  Claim  of  Eight. 
of  Crown.     See  Crown  ;  Frerogative. 
petition  of.     See  Petition  of  Sight. 
vested.     See  Vested  Bights. 

Rights 

acquired  under  a  statute,  not  augmented  by  repeal  of  statute,  369 

not  lost  by  its  repeal,  368 
not  given  by  implication,  123 
not  taken  away  by  implication,  123 
of  Crown,  374.     See  Crown. 
presumption  against  confiscation  of,  124,  125 
private,  may  be  interfered  with  by  private  Act,  491—495 
reserved  ex  majori  eauteld,  125 
vested,  effect  of  Acts  on,  123,  361,  362 

Rolls  of  Parliament 

history  of,  48 

Roman-Dutch  Law 

in  South  Africa,  423,  n. 

Royal  Assent 

date  of,  part  of  statute,  192,  343 

Rubric  of  Statute,  196.     See  Marginal  Note. 

Rules  of  Construction 

construction  by  the  equity  of  a  statute,  1 08 

differ  from  rules  of  law,  9 

ex  viseeribm  actios,  105 — 108 

for  construction  of  penal  statute,  104,  458—462.     See  Penal  Act. 

general,  if  meaning  not  plain,  102 — 116 

if  meaning  plain,  72 — 101 
how  ascertained,  3,  5,  9 

how  far  one  clause  of  statute  is  affected  by  rest  of  statute,  191 — 222 
in  United  States,  3 
laid  down  in  Key  don's  case,  104 

not  to  be  departed  from  to  satisfy  abstract  justice,  108 
one  of  the,  called  "  the  golden,"  94 
particular.     See  Manms. 
recognised  as  legal,  3,  4  n. 
strict  and  Uberal  construction,  12,  458 — 461 
lit  res  magis  valent  quam  pereat,  78,  103,  HI 
words  used  in  statutes,  how  to  be  construed,  158 — 176 

limitation  of  meaning  of,  177 — 190 

Note. — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Rules  of  Court 

oonstruotiou  of  Acts  by,  166,  If)7 

forms  annexed  to,  289 

made  by  judges,  285—289 

must  conform  to  statute,  283,  284 

revoking,  277 

rales  for  construing,  156,  157 

statutes  repealed  by,  286 

statutory  power  to  make,  277,  283,  283 

when  to  be  made,  277,  283,  345 

when  ultra  vires,  157,  285  ;  and  see  Statutory  Rule. 

Rules  of  Law 

distinguished  from  rules  of  eonstruobion,  9 


Saving  Clause 

does  not  create  rights,  214,  215 

how  construed,  214 — -2 1 7 

in  Statute  Law  Revision  Acts,  318—320 

Interpretation  Act,  as  to,  315 

pleading,  217 

Schedule 

efiect  of,  221 
forma  in,  221 

will  not  repeal  prior  enactment,  337 
of  statute,  mistake  in,  may  be  corrected,  452 

Scheme 

general,  of  private  Act,    distinct    from    bargains  with   particular 
persons,  497 

Scotland 

construction  of  Acts  extending  to,  411,  413 
what  Acts  extend  to,  410 — 414 

Scots  Acts 

how  construed,  5 
proof  of,  in  England,  40 
revision  of,  5  «.,  41,  318  n. 
tacit  repeal  of,  by  desuetude,  5 

Seal 

Acts  requiring  contracts  to  be  under,  105.     See  Contract, 

Secondary  meanings 

when  preferred  to  primary,  7,  93 

Sections  of  a  Statute 
defined,  213 
division  into,  213 

effect  of  one  upon  another,  213  —222 
repugnant,  how  construed,  214 — 217 

Sedg^wick 

treatise  on  Statutory  Law  by,  3 

Servant 

liability  of  master  for  acts  of,  468 — 47 1 

iVote. — Words  included  in  Appendix  A,  are  not  specified  in  the  Index, 
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Sessional  Fublicatiou 
of  statutes,  36 

Sessions  of  Parliament 

commencement  judicially  noticed,  66 
describing  or  pleading,  &c.,  52 — 56 

Sex,  161,  189,  663.     See  Gender. 

Shall 

*    meaning  of,  in  statutes,  164,  165_ 

South.  Africa 

Constitution  Act,  417,  435  ». 
Boman-Dutch  Lav  in,  423,  n. 

South  Australia 

validation  of  Acts  of,  436  «. 

Special  Act.     See  Local  and  Personal  Act ;  Private  Act. 
defined,  63 

eflEeot  of  general  Act  on,  337—340,  503 
effect  on  general  Act,  219,  604 

other  special  Acts,  503 
incorporating  general  Act,  32 

Specific  Words 

interpretation  of  (Appendix  A.),  511 

Spent  Enactment 

defined,  320 

Sphere  of  Influence 

legislation  for,  428 

Spiritual  Court,  18 — 20.     See  EceUsiastical  Court. 

Stamp  Duty 

evasion  of,  477 

express  language  necessary  to  impose,  122 

State,  376.     See  Grown. 

Statute 

at  large,  defined,  60 
defined,  60 

Statute,  Equity  of  the 

discussed,  11«.,  108,  109 

Statute  Law  Bevision  Committee,  27,  32 

Statute  Law  Bevision 

Acts  included  in,  318—320 
Acts,  list  of,  318  «. 
committee  for,  318 
effect  of,  321 
methods  of,  319,  320 
repeal  of  preambles,  204,  321 
revised  statutes,  the,  37,  50 
saving  clauses,  315,  320 

tfote. — Words  inclvide4  in  Appendix  A,  are  not  specified  in  the  Indeaj. 
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Statute  of  Distribution 

oonstrning  tenus  in,  173 

Statute  of  Frauds 

equitable  oonstruotiou  of,  82 

Statutes 

ahridgineuts  of,  60 

absolute,  70 

as  to  taxes,  119,  2dS 

authentication  of,  37 — 48 

British,  oouatrued  by  special  rules,  4 

never  held  void,  77 
cases  on,  classified,  10 
chronological  table  of,  32 
index  to,  32 
citation  of,  52—55 
classification  of,  58 — 71 
codifying,  326 
colonial,  discussed,  426 — 445 

rules  for  construing,  5,  6,  426,  427 
,  commencement  of,  56,  343,  344 
old  rule,  66 
present  rule,  56,  344 
consolidating,  323 
continuance  of,  365 
continuing,  346,  365 
creating  duties,  223 — 245 
declaratory,  66,  67 

when  retrospeotiTe,  357 
directory,  70,  239,  251—256 
disused,  319,  361,  362 
division  into  parts,  effect  of,  192—222 
drafting  of,  21—33 
duration  of,  361—373 
earlier,  language  used  in,  variances  from,  146 

may  throw  light  on  meaning  of  later,  144—148 
editions  of,  36,  49,  50 
abridged,  60 
at  large,  48,  60 
official,  36,  37,  47 
revised,  37,  50 
sessional,  36 
effect  of,  after  repeal,  366 — ^370 
elliptical  expressions  in,  167 
enabling,  68 
enacting  clauses  in,  213 — 222 

repugnant,  216,  217 
enlarging,  68 
equity  of,  11«.,  108,  109 
expiration  of,  364 
expired,  319 

explanatory,  148,  149,  323 
ex  post  facto,  347 
forgotten,  362 

for  what  purposes  express  language  necessary  in,  119 — 129 
general,  61,  64,  337 
headings  to  clauses  of,  205 — 2u9 
if  carelessly  drawn,  how  to  be  construed,  146 
imperative,  69 
incorporated,  322 
incorrect  construction  of,  when  to  be  adhered  to,  88,  150 


Note, — Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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in  pari  materid,  discussed,  137 — 144 
interpretation  clauses  in,  210 — 214 

interpretation  of,  by  Courts  of  inferior  jurisdiction,  18,  19 
by  ecclesiastical  Courts,  18^20 
by  temporal  Courts,  17 
right  of,  claimed  by  James  I.,  17 
where  meaning  plain,  72 — 101 
language  of,  not  to  be  modified  by  judge,  98 

to  be  construed  so  as  to  have  some  effect  rather  than 

none,  102,  HI 
understood  as  used  at  the  time  statute  was  passed,  88 
later,  when  an  aid  to  construe  earlier,  148 
local,  defined,  62,  64,  480,  483 

judicial  notice  of,  63,  482 
long  title  of,  192—196 

how  far  part  of  Act,  194,  195 
mandatory,  69 
marginal  notes  to,  196 
meaning  of,  if  obscure,  rules  as  to,  102 — 115 
misprints  in,  50  «.,  446,  447.     See  Mistake. 
never  held  void,  77 
not  extended  to  casus  omissus,  78 
not  in  force,  319,  320,  361,  362 
obligatory,  69,  272 
obsolete,  5,  319,  320,  361,  362 
penal,  454—479 

how  construed,  104,  109 
permissive,  69,  272 
perpetual,  71,  362 
personal,  defined,  62,  64 

proof  of,  40,  63,  482 
pleading  of,  52 — 55 
preamble  of,  199—204 

efieot  of  repealing,  204 
private,  defined,  40,  64,  480 
indexes  of,  40  n. 
proof  of,  40,  63,  482 
promulgation  of,  34,  35 
public,  defined,  36,  62,  64 

judicial  notice  of,  37 — 50 
punctuatioh  of,  198 
realm,  of  the,  49 
record  of,  48 

repeal  of,  313.     See  Repeal. 
restraining,  68 

retrospective,  346.     See  Betrospeetivity. 
revised,  50 
revision  of,  37,  50 
revivor  of,  366 

rules  made  under  authority  of,  276 — 300 
schedules  to,  221 
Scots,  how  construed,  5 
sessional  publication  of,  36 
short  titles  of,  196,  and  Appendix  B. 
spent,  320 

sub-headings  in,  207 
subsequent,  may  act  as  "  parliamentary  exposition  of  prior  statute." 

148,  149 
superseded,  320 
temporary,  70,  393—426 
territorial  effect  of,  393—426 
text  of,  47—51 

Jfote, — Words  included  in  Appendix  A.  are  not  specified  in  the  Index, 
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what  omissions  in,  may  be  supplied  by  implioation,>116 — 129 

■what  sources  of  information  outside  may  be  used  for  construction, 

130-157 
words  in,  interpreting,  158 — 190 

limitation  of  meaning  of,  181 — 190 

Statutory  Corporation 

powers  of,  229,  264.     See  Private  Act. 

Statutory  Duty 

modes  of  enforcing,  223—245,  455 

Statutory  Powers 

interpretation  of  statutes  giving,  247 — 276 
limitation  of  time  for  exercising,  270 

Statutory  Rules 

by  departments  of  State,  283 
by  judges,  283,  285 

interpretation  of,  285—288 
classification,  279 

distinction  between  statute  law  and,  278 
interpretation  of,  95,  156,  276 
legislative  provisions  as  to,  277,  284 
origin  and  definition,  276 
power  to  make,  276 — 285 
proof  of,  280—282 
publication  of,  280 
terms  used  in,  278 
validity  of,  276,  283—287 

Straits  Settlements 
legislation  of,  429 

Strangers 

not  bound  by  private  Act,  500,  501 

Strict  Construction 

rules  as  to,   vague  and  doubtful,   of  taxing  Acts,  458,  459.     See 
Penal  Act. 

Sub-headings 

effect  of,  207 

Subject-Matter 

construction  by  reference  to,  171,  181 

Subordinate  Legislation 

annual  publication  of,  280.     See  Bylaws  ;  Statutory  Rules. 
authentication,  2S0 — 282 
defined,  276-279 

Subsequent  Acts 

construction  of  prior  by,  148 

Substituted  Knactments 

rule  as  to  references  to,  674 

Succession  Duty 

liability  to,  of  persons  domiciled  abroad,  398,  399 

Note. ^Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Superseded  Enactment 
defined,  320 

Supreme  Court 

construing  rules  of,  286 — 289 

Surplusage 

how  dealt  with,  113 

often  found  in  statutes.  111,  112 

rejection  of,  113 

Suspensory  Clauses 

effect  of,  on  retrospectivity,  366 
in  Imperial  Acts,  418,  430 


Tacit  Repeal 

of  Scots  Acts,  6 

of  British  Acts,  none,  361,  362 

Tasmania 

legislation  of,  443  n. 

Tautology.     See  Surplusage.  ■ 

Tax 

construction  of  Act  as  to,  413,  505 

effect  on  Crown  of  Acts  as  to,  380 

express  language,  how  far  necessary  to  impose,  119 

retrospectivity  of  Act  imposing,  350 

Taxation 

direct,  what  is,  160 
indirect,  87 

Taxing  Acts,  119,  412,  505.     See  Tax. 

Technical  Words 

avoiding,  in  statutes,  168,  169 
eonstnning,  169 

Temporal  Courts 

jurisdiction  of,  to  interpret  statutes,  17 — 20 

Temporary  Act 

commencement  of,  363 
continuance  of,  70,  363,  36& 
expiration  of,  364 
peculiarities  of,  363 
repeal  by,  373 
revivor  of,  366 
what  is,  70 

Terms  of  Art 

interpreting,  160 

Territorial  Effect 

of  statutes,  393—425 

Text-books 

how  far  a  guide  to  interpretation,  160 
on  interpretation  of  statutes,  2,  3 


Note. — ^Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Time* 

rule  for  computing,  163 

litle  of  Statute 
full,  192 

citation  by,  52 — 65 
how  settled,  195 

■when  a  guide  to  construction,  192 — 196 
whether  part  of  Act,  194,  195 
short,  196 

part  of  the  Act,  196 
citation  by,  64,  196 
Toll 

Crown  not  bound  by  statutes  imposing,  380 
express  language  necessary  to  impose,  122 
prescriptiye  merged  in  statutory,  303,  304 

Transvaal 

testing  laws  of,  42S,  n. 

Treaty 

intra-territorial  efleot  of,  60 


Ultra  Vires 

bylaws  void  if,  289 — 299 
contract  void  if ,  241—246,  264 
statutory  rules  usually  void  if,  283 — 289 

Uncertainty- 
bylaw  void  for,  293 
of  penal  statute,  468 

Unconstitutional 

British  Act  cannot  be,  77 

Colonial  Acts  may  be,  77  «.,  431 — 446 

legislation  in  Colonies,  77  ».,  431,  439 

India,  77  «.,  432,  439 

U.  S.,  3,  77».,  431 
meaning  of  term,  77  n. 

Union,  Acts  of 

effect  as  to  extent  of  statutes,  410 — 415 

United  States 

debates  in  Congress  no  guide  to  interpreting,  134  «. 
history  of,  how  far  a  guide  to  interpretation,  133  «. 
inquiry  into  authenticity  of  statutes  of,  38  ».,  41 — 43 
statutes  of,  how  construed,  3 

may  be  treated  as  unconstitutional,  3,  77  n.,  431 

Unreasonableness 

ground  for  avoiding  alternative  construction,  95 — 101 

invalidating  municipal  bylaw,  293 — 297 
not  ground  for  invalidating  statute,  77,  102,  lOS 

Usage 

construction  of  obscure  Acts  by,  181 — 167 
established,  when  followed,  161 

not  followed,  165 
practice  of  conveyancers,  92.     See  Conlemporanea  Expoaitio. 


Note. — Words  included  in  Appenfiix  A.  are  not  specified  in  the  Index. 
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Validity 

of  bylaws,  289—300 

of  Colonial  Acts,  77  «.,  431—446 

of  Imperial  Acts,  77 

of  statutory  rules,  276—289 

of  United  States  Acts,  77  ».,  431 

of  old  Transvaal  laws,  13  ». 

Vellum  Prints,  39  n. ,  40,  48.     See  Original  Acta. 

Venue 

right  to  change,  128 

Vested  Rights 

Acts  not  presumed  retrospective  as  to,  351,  352 

express  words  needed  to  divest,  123 

none  to  procedure  or  costs,  353 

not  affected  by  repeals,  315,  316,  366—371 

Vetera  Statuta 
defined,  60 

Vis  Major 

how  far  excuse  for  breach  of  statute,  236 

Void 

acts  under  enabling  .statutes,  when,  239 
contract,  if  ultra  vires,  264.     See  Contract, 

in  contravention  of  statute,  241 — 245 
statutes  not  now  held,  77,  103 
once  held,  77 

• 

Waiver 

of  rights  given  by  statute,  81,  82,  258,  260 

Wales 

British  statutes  extend  to,  413 

Weights  and  Measures  Acts 

mens  rea  in,  offences  against,  47 1 
Crown  not  bound  by,  380 

Western  Australia 

ultra  vires  Acts  of,  444 

Wills 

apparently  retrospective  effect  of  statute  on,  361 

cases  on,  criticised,  9 

construction  of,  8 

Crown  bound  by  statutes  which  tend  to  perform,  390 

Lord  Blackburn's  view,  8  «. 

Words 

conferring  the  franchise,  173,  189 
construed  as  at  passing  of  Act,  87 
construing  by  public  policy,  l77 
context  as  guide  to  meaning  of,  159 
definitions  of  certain,  169 — 175 
designedly  distinguished,  176 
effect  of  ejusdem  generis  rule,  181 

Note.—WorAa  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Words — con  Umied. 

express,  when  necessary,  119 — 129 

general,  apply  only  to  Ensrlish  and  not  to  foreign  things,  186 

construed  so  as  not  to  alter  the  common  law,  188 

folio-wing  particular,  180  —  187 

not  t'oUowiug  particular,  181 
in  contracts,  6,  7 

iaserteA  ex  abimdamii  cauteU,  111,  125 
judicial  interpretation  of,  174 
legal  meaning  of,  167 
limitation  of  meaning,  181 — 190 
not  to  be  made  insensible.  111,  167 
omitted,  when  to  be  supplied,  116—119.     See  Omission. 
particular,    interpretation    of.      See    Appendix   A.,    611 — 606; 

Appendix  C,  668—674 
popular  meaning,  165 
precise  form  of,  not  ossen+ial,  21 
primary  sense  of,  to  be  adopted,  74,  87 
reasonable  construction  of,  167,  168 
rules  for  interpreting,  158 — 190 
scientific  meaning,  167 
subject  and  occasion  of  use  of,  171 
technical  meaning,  165,  167 
terms  of  art,  169 
used  in  different  senses  in  same  statute,  170 

statutory  rules,  construction  of,  156,  278 
when  to  be  construed  reddendo  singula  singulis,  198 

Works 

public,  enactments  authorising,  262 — 270 

Writing 

expressions  referring  to,  1 64 

Written  Instruments 

general  rules  for  construing,  4,  6,  105 

Wrong 

Crown  bound  by  statutes  for  suppression  of,  387 — 390 


Note. — "Words  included  in  Appendix  A.  are  not  specified  in  the  Index. 
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Conveyancing.     1883     14 

Damages.     1909 23 

Ecclesiastical  Law.     191 1         ...     28 
Election  Petition.     1910  ...     24 

Equity.     1915      29 

Injunctions.     1877         21 

Magistc^rial.     i8go         17 

Pleading,  Precedents  of.     1884...     13 
Railways  and  Commission.    1875      9 

Rating.     1886     9 

Supreme  Courtof  Judicature.  1905     20 

Precedents  of  Pleading — 

Cunningham  and  Mattinson.  1884     13 
Mattinson  and  Macaskie.     1884       13 

Primogeniture — 

Lloyd.     1877       23 

Principal  and  Agent — 

Porter.     1906       25. 

Principal  and  Surety — 

Rowlatt.      1899 26 

Principles — 

Brice  (Corporations).     1893      ...      8 
Browne  (Rating).     1886 
Deane  (Conveyalicing).     1883 
Harris  (Criminal  Law).      1912 
Indeimaur  (Common  Law).   19 
Joyce  (Injunctions).     1877 
Rlngwood   (Bankruptcy).      19 
Snell  (Equity).     1915     ... 

Private  International  Law — 

Baty.     1914         

Foote.     1914       

Probate — 

Hanson.     1915    

Harrison.     1891 

Public  Trustee  Act,  1906— 

Morga.n,  1907       24 
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... 
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21 
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26 

29 
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... 
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INDEX    OF    SUBJECTS— co/iWnued. 


28 


Public  Worship— 

Brice.     1875        

Quarter  Sessions — 

Smith  (F.  J.).     1882       ... 

Questions  for  Students — 

Indermaur.     1887  21 

Railways — 

Browne.     1875 9 

Williams.     1912 32 

Rating — 

Browne.     1886 9 

Real  Property — 

Deane.     1883      14 

Edwards.     1904 15 

Tarring.     1882 30 

Recovery — 

Debts.     1909        14 

Attenborough(Stolen  Goods).  1906      6 

Registration — 

Elliott  (Newspaper).     1884       ...     15 
Seager  (Parliamentary).     1881...     27 

Reports — 

Bellewe.     1869 7 

Brooke.     1873     9 

Choyce  Cases.     1870      n 

Cooke.     1872      12 

Criminal  Appeal,  1908  to  I9i5--  13 

Cunningham.     1871       13 

Election  Petitions.     191 1          .-  24 

Finlason.     1870 16 

Kelyng,  John.     1873     22 

Kelynge,  William.     1873           ...  22 
Shower    (Cases    in   Parliament). 

1876 28 

South  African.  1877-1881, 1893-9  29 

Reversion  Duty — 

Devonshire  and  Samuel.     1913...     14 

Roman  Dutch  Law- 
Van  Leeuwen.     1887     ...         ...     3' 

Berwick.     1902 7 

Roman  Law — 

CampbeU.     1892 10 

Harris.     1899      I9 

Salkowski.     1886  26 

Whitfield.     1886 26 

Salvage — 

Jones.     1870        21 

Kay.     1895  22 

Savings  Banks— 

Forbes.     1884     10 

Scintillae  Juris— 

Darling  (C.  J.).      1914 '4 

Sea  Shore- 
Hall.    1888        24 

Moore.     1888      24 


Shipmasters  and  Seamen- 
Kay.     1895         22 

Societies — See  Corporations. 
Stage  Carriages — 

See  Magisterial  Law. 
Stamp  Duties—  > 

Copinger.     1878 12 

Statute  of  Limitations — 

Banning.     1906 6 

Statutes— 

Craies.     1911      13 

Marcy.     1893      ...     23 

Thomas.     1878 3° 

Stolen  Goods— 

Attenborough.     1906     6 

Stoppage  in  Transitu— 

Kay.     189s  ^^ 

Succession  Duties — 

Hanson.     1915 18 

Succession  Laws — 

Lloyd.     1877       23 

Supreme  Court  of  Judicature, 
Practice  of^ 
Indermaur.     1905  ••  ■•■     20 

Telegraphs— J'««  Magisterial  Law. 
Title  Deeds— Copinger.    187.S     ■-     13 

Torts- 
Ring  wood.     1906  26 

Salmond.     1912 27 

Trade  Union  Law — 

Cohen.     1913      ...       ,....    ,     ■■•     12 

Tramways  and  Light  Railways— 

Brice.     1902        8 

Treason — 

Chalmers.     1910 10 

Kelyng.      1873 22 

Taswell-Langmead.     1911        ...     30 

Trials— 

Bartlett,  A.  (Murder).     1886    ...     31 
Queen  V.  Giimey      1870  ...     16 

Trustees — 

Easton.     1900     ...         .„         ...     IS 

Ultra  Vires— 

Brice.     1893        8 

Voluntary  Conveyances- 
May.     1908         23 

War  on  Contracts— 

Phillipson.     1909  25 

Water  Courses — 

Higgins.     1877 19 

Wills— 

Mathews.     1908 23 

Working  Classes,  Housing  of— 

Lloyd.     1895       22 

Workmen's  Compensation— 

Beven.     1909       7 
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Anderson.     The  Criminal  Justice  Admin= 
istration  Act,  1914. 

4  and  5  Geo.  V.  c.  58.  By  Neville  Anderson,  B.A.  Oxon.,  of  the  Inner  Temple 
and  Midland  Circuit,  Barrister-at-Law.  In  Crown  8vo.  Price  5^.  net,  cloth.  1914- 
This  book  is  not  intended  to  be  an  exhaustive  treatise  upon  the  Criminal  Justice 
Administration  Act,  1914.  The  object  of  the  author  has  been  throughout  the  work 
to  point  out  the  main  changes  in  the  law,  which  have  been  effected  by  the  Act. 


Attenborough's  Recovery  of  Stolen  Goods. 

By  C.  L.  Attenborough,  of  the  Inner  Temple,  Barrister-at-Law.     In  8vo,  price 
"js.  td.,  cloth.     1906. 


Baldwin's  Law  of  Bankruptcy  and  Bills 
of  Sale. 

With  an  Appendix  containing  The  Bankruptcy  Act,  1914  ;  General  Rules,  Forms, 
Scale  of  Costs  and  Fees;  Unrepealed  Sections  of  previous  Bankruptcy  Acts  ;  Rules 
and  Forms  under  s.  122,  Act  of  1883;  Deeds  of  Arrangement  Act,  1914;  Rules 
and  Forms ;  Board  of  Trade  and  Court  Orders  and  Circulars  ;  Debtors  Acts,  1869, 
1878;  Rules  and  Forms  thereunder;  Bills  of  Sale  Acts,  1878 — 1891,  etc.,  etc. 
By  Edward  T.  Baldwin,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Eleventh 
Edition,  in  Royal  8vo,  price  30J.,  cloth.     1915. 

"  .     .    .     .    Of  course,  everyone  knows  the  work  as  the  leading  authority  upon  the  subject  with 
which  it  deals." — Law  Sttident^  JojimaL 

".    •    a    ■     Now  a  standard  work.  .  .  .  The  index  is  a  model  of  completeness." — Law  Journal. 


Banning's  Limitations  of  Actions. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American 
Cases,  and  to  the  French  Code,  and  a  Copious  Index.  Third  Edition.  By 
Archibald  Brown,  M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of .  the  Middle 
Temple,  Barrister-at-Law.     Royal  8vo,  price  i6s.,  cloth.     1906. 

"  The  work  is  decidedly  valuable.'' — Law  Times. 


Baty's  Polarized  Law. 


With  an  English  Translation  of  the  Hague  Convention  on  Private  International 
Law ;  Three  Lectures  on  Conflicts  of  Law,  delivered  at  the  University  of  London. 
By  T.  Baty,  D.C.L.,  LL.D.,  formerly  Civil  Law  Fellow  of  University  College, 
Oxford,  and  Whewell  Scholar  of  the  University  of  Cambridge ;  Honorary  Joint 
General  Secretary  of  the  International  Law  Association  ;  and  of  the  Inner  Temple, 
Barrister-at-Law.  The  writer  has  concentrated  attention  upon  the  disputable  arid 
neglected  points  of  Private  International  Law.     In  8vo,  price  7j.  6a?.,  cloth.     1914. 


Digitized  by  Microsoft® 


STEVENS   &»  HAYNES,    BELL    YARD,    TEMPLE   BAH. 


Baty's  International  Law  in  South  Africa. 

Including  the  following  subjects : — Contraband  for  Neutral  Ports,  Suzerainty, 
Passage  of  Troops  over  Neutral  Territory,  Conduct  of  Warfare,  Annexation, 
Limited  Companies  in  the  War,  with  a  Comparative  Summary  of  the  Transvaal 
Conventions  of  l88l  and  1884.  By  Th.  6aty,  B.C.L.,  Barrister-at-Law.  In 
Demy  8vo.     ^s.  net.     1900. 

Six  brief  essays  on  aspects  of  International  Law  are  here  presented  touching  the  points  arising 
lor  settlement  in  South  Africa.  .  .  .  The  collocation  of  interesting  fragments  and  curious  informa- 
f  "k^  *PP^'™'.  but  principles  are  also  enunciated,  and  the  little  work  will  be  of  considerable  value 
e  P'^'f^"' 'PO'^'i-  ■  •.  •  Persons  whose  ideas  of  legitimate  warfare  have  been  shocked  and 
confused  by  the  extraordinary  language  of  some  newspaper  correspondents  and  the  irrational 
attitude  of  part  of  the  Press,  will  find  in  this  book  food  for  thought  and  reflection  :  it  ought  to  be 
widely  read."— ZaTO  Times. 

Bellewe.       Les    Ans    du    Roy  Richard  le 
Second. 

Collect'  ensembl'  hors  les  abridgments  de  Statham,  Fitzherbert  et  Brooke.  Per 
Richard  Bellewe,  de  Lincoln's  Inne.  1585.  .Reprinted  from  the  Original 
Edition.     In  8vo,  price  3/.  3^.,  bound  in  calf  antique.     1869. 

"  Xo  public  library  in  the  world,  where  English  law  finds  a  place,  should  be  without  a  copy  of 
this  edition  of  Bellewe."— Ca»a</a  Law  journal. 

Berwick's    Voet's    Commentary    on    the 
Pandects. 

New  and  Revised  Edition  of  an  English  Translation.  Comprising  all  the  titles  on 
Purchase  and  Sale — Letting  and  Hiring — Mortgages — Evictions — Warranty — and 
Allied  Subjects;  being  Lib.  XVIII.,  XIX.,  XX.,  XXI.,  and  Tit.  VII.  of 
Lib.  XIII.  By  T.  Berwick,  of  Lincoln's  Inn,  Barrister-at-Law,  Retired  Judge 
of  the  District  Court  of  Colombo.    In  8vo,  price  24J.  dd.  net,  or  rupees  18. 50.    1902. 

Beven's  Law  of  Employers'  Liability  and 
^Workmen's  Compensation. 

Fourth  Edition,  much  enlarged,  and  re-arranged.  By  Thomas  Bkven,  of  the 
Inner  Temple,  Barrister-at-Law.     In  8vo,  price  2,1s.     1909. 

Beven's  Negfligence  in  Law. 

Being  the  Third  Edition  of  "  Principles  of  the  Law  of  Negligence,"  re-arranged 
and  re-written.  By  Thomas  Beven,  of  the  Inner  Temple,  Barrister-at-Law  ; 
author  of  "  The  Law  of  Employers'  Liability  for  the  negligence  of  servants  causing 
injury  to  fellow  servants,"  Third  Edition,  in  two  volumes,  royal  8vo,  price  70J., 
cloth.     1908. 

"  .  .  .The  above  account  is  but  a  sketch  of  Mr.  Beven's  great  work.  It  is  impossible  within  the 
present  limits  to  give  an  adequate  idea  of  the  variety  of  topics  which  are  included,  of  the  learning 
and  patience  with  which  they  are  discussed.  Negligence  may  only  be  an  aspect  of  the  law  ;  but 
the  treatment  here  accorded  to  it  throws  into  prominence  a  host  of  questions  of  the  utmost 
importance,  both  practically  and  theoretically.  By  his  contribution  to  the  due  understanding  of 
these  Mr.  Beven  has  placed  the  profession  under  a  lasting  obligation,  an  obligation  which  no  reader 
of  his  work  will  fail  to  xexX\z^."— Solicitors'  youmal. 

Bibliotheca   Legum.     Catalogue   of   Law 
Books. 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ; 
with  a  Supplement  to  October,  1914.  By  Henry  G.  Stevens  and  Robert  W. 
Haynes,  Law  Publishers.     In  i2mo  (nearly  500  pages),  price  2J-.  cloth,  net. 
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Blyth's  Analysis  of  Snell  s  Principles  of 
Equity. 

Founded  on  the  Seventeenth  Edition.     With  Notes  thereon.     By  E.  E.  Blyth, 
LL.D.,  Solicitor.     Eleventji  Edition,  in  8vo,  price  6i.,  cloth.    igiS- 

"Mr.  Blyth's  book  will  undoubtedly  be  very  useful  to  rearfers  of  Snell." — Law  Times. 
"  This  is  an  admirable  analysis  of  a  good  treatise ;  read  with  Snell,  this  little  book  will  be  found 
very  profitable  to  the  student." — Law  Journal. 


Brice's  Law  Relating  to  Public  Worship. 

With  Special  Reference  to  Matters  of  Ritual  and  Ornamentation,  and  the  Means  of 
Securing  the  Due  Observance  Thereof.  And  containing  in  extenso,  with  Notes  and 
References,  The  Public  Worship  Regulation  Act,  1874;  The  Church  Discipline 
Act  ;  the  various  Acts  of  Uniformity;  the  Liturgies  of  1549,  1552,  and  1559, 
compared  with  the  Present  Rubric ;  the  Canons  ;  the  Articles ;  and  the  Injunctions, 
Advertisements,  and  other  Original  Documents  of  Legal  Authority.  By  Seward 
Brice,  LL.D.,  of  the  Inner  Temple,  Barrister-at-Law.  In  one  volume,  8vo,  price 
2%s.,  cloth.     1875. 


Brice's  Ultra  Vires: 


Being  an  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and 
Liabilities  of  Corporations,  and  more  especially  of  Joint  Stock  Companies.  By 
Seward  Brice,  M.A.,  LL.D.,  London,  of  the  Inner  Temple,  one  of  His  Majesty's 
Counsel.  Third  Edition.  Revised  Throughout  and  Enlarged,  and  containing  the 
United  States  and  Colonial  Decisions.     Royal  8vo,  price  38J.,  cloth.     1893. 

"  It  is  the  Law  of  Corporations  that  Mr.  Brice  treats  of  (and  treats  of  more  fully,  and  at  the 
same  time  more  scientifically,  than  any  work  with  which  we  are  acquainted),  not  the  law  of 
principal  and  agent ;  and  Mr.  Brice  does  not  do  his  book  justice  by  giving  it  so  vague  a  title." — 
Law  youmal. 

Brice's  Tramways  and  Light  Railways : 

Containing  The  Tramways  Act,  1870,  and  the  Board  of  Trade  Rules  and  Regu- 
lations Relating  to  Tramways,  with  Notes;  and  the  Light  Railways  Act,  1896, 
and  the  Board  of  Trade  Rules  and  Regulations  relating  to  Light  Railways,  with 
Notes,  and  a  Full  Collection  of  Precedents.  By  Seward  Brice,  M.A.,  LL.D., 
London,  one  of  His  Majesty's  Counsel,  Author  of  *' A  Treatise  on  the  Doctrine  of 
Ultra  Vires,"  &c.,  and  B.  J.  Leverson,  of  the  Inner  Temple,  Barrister-at-Law. 
Second  Edition,  in  royal  8vo,  price  i8j.  net,  cloth.     1902. 

"  The  Second  Edition  of  Brice  on  Tramways  and  Light  Railways  has  been  revised  and  brought  up 
to  date  by  Mr.  B.  J.  Leverson,^  and  from  a  careful  perusal  of  the  contents  it  is  evident  that  the  work 
has  been  ably  done.  The  main  part  of  the  volume,  dealing  in  text-book  form  with  the  Law  of 
Tramways  and  Light  Railways,  contains  in  200  pages  a  clear  and  accurate  exposition  of  nearly 
every  point  of  practical  interest.  The  value  of  the  book  is  increased  by  furnishing  the  statutes 
which  form  the  second  part  of  the  volume  with  cross  references  to  the  earlier  pages  of  the  work.  A 
full  list  of  clauses,  orders,  and  several  useful  forms,  complete  an  indispensable  book.'* — Laiu  Times. 


Brings'   Law  of   International   Copyright. 

With  Special  Sections  on  the  Colonies  and  the  United  States  of  America.  By 
William  Briggs,  LL.D.,  D.C.L.,  M.A.,  B.Sc,  F.C.S.,  F.R.A.S.  In  8vo, 
price  \6s.     1906. 
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Brooke's  (Sir  Robert)  New  Cases  in  the 
time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary. 

Collected  out  of  Brooke's  Abridgment,  and  arranged  under  years,  with  a  table, 
together  with  March's  (John)  Transiaiion  of  Srooke's  New  Cases  in  the  time  of 
Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of  Brooke's  Abridg- 
ment, and  reduced  alphabetically  under  their  pfoper  heads  and  titles,  with  a  table 
of  the  principal  matters.  In  one  handsome  volume,  8vo.  Price  4/.  4^.,  calf 
antique.     1873. 

*'  Both  the  original  and  the  translation  having  long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new  and  corrected  edition  peculiarly  desirable,  Messrs. 
Stevens  and  Haynes  have  reprinted  the  two  books  in  one  volume,  uniform  with  the  preceding 
volumes  of  the  series  of  Early  Reports." — Canada  Law  youmal. 


Browne's  Practice  Before  the  Railway 
Commissioners  under  the  Regulation  ot 
Railway  Acts,  1873  and  1874: 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and' 
Table  of  Fees:  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 
By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C.  In  one  volume,  8vo, 
price  i8j.,  cloth.     1875. 


Browne  on  the  Compulsory  Purchase 
of  the  Undertakings  of  Companies  by 
Corporations. 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.  By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.  C.  In  Svo,. 
price  Ts.  (>d.,  cloth.     1876. 


Browne  and  McNaughton's  Law  of  Rating 
of  Hereditaments  in  the  Occupation  of 
Companies. 

By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C,  and  D.  N. 
McNaughton,  of  the  Middle  Temple,  Barrister-at-Law.  Second  Edition,  in  8vo.- 
price  25J.,  cloth.     l886. 

Buckley  on  the  Companies  (Consolida- 
tion) Act. 

The  Law  and  Practice  under  the  Companies  (Consolidation)  Act,  1908,  and  the- 
Limited  Partnerships  Act,  1907.  Ninth  Edition.  By  The  Right  Hon.  Sir  Henry- 
Burton  Buckley.     In  Royal  8vo,  price  36^.,  cloth.     1909. 
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Cairns,  Lord,  Decisions  in  the  Albert 
Arbitration. 

Reported  by  Fkancis  S.  Keilly,  of  Lincoln's  Inn,  Barrister-at-Law.  Parts  I., 
II.,  and  III.,  price  25^.,  sewed.     1872. 

Campbell's  Compendium  of  Roman  Law, 

Founded  on  the  Institutes  of  Justinian ;  together  with  Examination  Questions 
Set  in  the  University  and  Bar  Examinations  (with  Solutions),  and  Definitions  of 
Leading  Terms  in  the  Words  of  the  Principal  Authorities.  Second  Edition.  By' 
Gordon  Campbell,  of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College, 
Oxford;  M.A.,  LL.D.,  Trinity  College,  Cambridge;  Author  of  "An  Analysis  of 
Austin's  Jurisprudence,  or  the  Philosophy  of  Positive  Law."  In  One  Vol.,  8vo, 
price  \2.s.,  cloth.     1892. 

Campbell's  Sale  of  Goods  and  Com- 
mercial Agency. 

Second  Edition.  By  Robert  Campbell,  M.A.,  of  Lincoln's  Inn,  Barrister-at- 
Law;  Advocate  of  the  Scotch  Bar,  author  of  the  "Law  of  Negligence,"  etc. 
Second  Edition,  in  one  volume,  royal  8vo,  price  32J.,  cloth.     1891. 

"An  accurate,  careful,  and  exhaustive  handbook  on  the  subject  with  which  it  deals.  The 
excellent  index  deserves  a  special  word  of  commendation  "— X«a/  Quarterly  Rrview. 

"  We  can,  therefore,  repeat  what  we  said  when  reviewing  the  first  edition — that  the  book  is  a  con- 
tribution of  value  to  the  subject  treated  of,  and  that  the  writer  deals  with  his  subject  carefully  and 
fully." — Law  youtnal. 

Campbell's  Law  of  Negligence. 

Second  Edition.  By  Robert  Campbell,  of  Lincoln's  Inij,  Barrister-at-Law,  and 
Advocate  of  the  Scotch  Bar.     In  8vo,  price  I2J-.,  cloth.     1879. 

Catalogue,  A,  of  the  Reports  in  the 
Various  Courts  of  the  United  Kingdom  of 
Great  Britain  and  Ireland. 

Arranged  in  Chronological  Order.  By  Stevens  &  Haynes,  Law  Publishers.  In 
small  4to,  price  2s.  net,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 
special  use  of  Librarians. 

Chalmers'  Outlines  of  Constitutional  and 
Administrative  Law. 

By  D.  Chalmers  (Law  and  Modern  History  Tripos,  Cambridge),  of  the  Inner 
Temple,  Barrister-at-Law.     In  crown  8vo,  price  5^.  net,  cloth.      1910. 

Chaster' s  Local  Legislatures. 

A  Scheme  for  full  Legislative  Devolution  for  the  United  Kingdom  on  Constitutional 
lines,  being  a  Supplement  to  "Executive  Officers."  By  A.  W.  Chaster,  of  the 
Middle  Temple,  Barrister-at-Law.     In  8vo,  price  is.  net.     1906. 
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Chilcott's,   Bourchier=,  Administration   of 
Charities. 

Under  the  Charitable  Trusts  Acts,  1853-1894,  Local  Government  Act,  1894,  and 
London  Government  Act,  1899.  By  Thomas  Bourchier-Chilcott,  of  the 
Middle  Temple,  Barrister-at-Law.     Third  Edition,  in  8vo,  price  28^.,  cloth.      1912. 

"The  learned  author  has  thoroughly  revised  the  whole  work,  and  has  brought  it  well  up  to  date. 
There  is  an  excellent  index,  a  matter  of  great  importance  in  a  work  of  this  kind,  where  the  sub- 
ject is  dealt  with  in  the  way  of  annotated  statutes." — Laiv  Times. 

"  The  work  is  a  useful  guide  in  matters  relating  to  charitable  trusts." — Solicitors'  journal. 

"...  All  concerned  in  the  Administration  of  Charities  will  find  in  Mr.  Bourchier-Chilcott's  work 
a  clear  and  trustworthy  statement  of  their  powers  and  duties." — ^azv  Journal. 

Chilcott's,  Bourchier=,  Law  of  Mortmain. 

By  Thomas  Bourchier-Chilcott,  Barrister-at-Law,  Author  of  "Administration 
of  Charities."     In  demy  8vo,  price  I2J.  ^d, 

"  As  supplementary  to  the  subject  of  the  administration  of  charities,  which  has  been  already 
dealt  with  by  the  author,  this  work  is  now  published.  Both  Mortmain  and  Charitable  Uses  Acts 
of  1888  and  1891  are  exhaustively  annotated,  while  an  excellent  inde;c,  an  item  of  no  small 
importance,  will  render  reference  an  easy  matter.  It  is  undoubtedly  a  book  that  should  prove 
distinctly  useful  to  practitioners." — Laiv  Times. 

Choyce's   Practice  of  the   High   Court  of 
Chancery. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.  And  the  Reporls 
of  many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed.  In  8vo, 
price  2/.  2J.,  calf  antique.      1870. 

"This  volume,  in  paper,  type  and  binding  (like  •  Bellewe's  Cases ')  is  a  fac-simile  of  the  antique 
edition.     All  who  buy  the  one  should  buy  the  other." — Canada  Law  Journal. 

Clarke's  Law  of  Extradition 

And  the  Practice  thereunder  in  Great  Britain,  Canada,  the  United  States,  and 
France;  with  the  Conventions  upon  the  subject  existing  between  England  and 
Foreign  Nations,  and  the  Cases  decided  thereon.  By  Sir  Edward  Clarke,  Knt., 
K.C.,  Her  Majesty's  Solicitor-General,  1886-1892  ;  formerly  Tancred  Student  of 
Lincoln's  Inn.  Fourth  Edition.  Prepared  by  the  Author,  and  E.  Percival 
Clarke,  B.  A.,  of  Lincoln's  Inn,  Barrister-at-Law.    In  8vo,  price  25^.,  cloth.     1903. 

"Sir  Edward  Clarke  has  prepared  a  fourth  edition  of  his  admirable  treatise  on  the  Law  of 
Extradition  with  the  assistance  of  his  son,  Mr.  E.  Percival  Clarke,  of  Lincoln's  Inn,  who  is,  in  fact, 
mainly  responsible  for  it.  .  .  .  The  book  worthily  maintains  its  reputation  as  the  standard  authority 
on  the  subject." — Law  Times. 

"A  new  edition  of  this  standard  work  is  welcomed,  and  the  joint  effort  of  the  author  and  his  son 
fully  sustain  its  established  reputation  as  the  most  authoritative  and  complete  work  on  its  subject.'* 
— Law  Journal. 

Cobbett's  Leading  Cases  and  Opinions  on 
International  Law 

And  various  points  of  English  Law  connected  therewith.  Collected  and  Digested 
from  English  and  Foreign  Reports,  Official  Documents,  and  other  sources.     With 
Notes  containing  the  views  of  the  Text-writers  on  the  Topics  referred  to,  Supple- 
mentary Cases,  Treaties,  and  Statutes.     Third  Edition,  Volumes  I.  and  II.,  in  8vo, 
cloth.     Price  15^-.  each  volume.     By  Pitt  Cobbbtt,  M.A.,  D.C.L.  (Oxon.). 
Vol.  I.     "Peace,"  15^. 
Vol.  IL     "  War  and  Neutrality,"  15^. 
The  above  two  volumes,  if  taken  together,  may  be  had  at  oas.  net. 

"The  book  is  well  arranged,  the  materials  well  selected,  and  the  comments  to  the  point.  Much 
will  be  found  in  small  space  in  this  book."— iaa/  Journal. 

"The  notes  are  concisely  written  and  trustworthy The  reader  will  learn  from  them  a 

preat  deal  on  the  subject,  and    the  book  as    a  whole  seems  a  convenient  introduction  to  fuller 
.and  more  systematic  voxVi." —O x ford  Magazine. 
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Cohen's  Trade  Union  Law. 

Third  Edition.  By  Herman  Cohen,  of  the  Inner  Temple,  Barrister-at-Law.  In 
Crown  8vo,  "Js.  td.     1913. 

*'  This,  the  third  edition,  has  been  practically  re-written,  and  the  volume  should  be  of  considerable- 
value  to  all  those  who  need  to  refer  to  \l."— Liverpool  Daily  Post  atid  Mercury. 

Cooke's  (Sir  Q.)  Common  Pleas  Reports 
in  the  Reigns  of  Queen  Anne  and  Kings 
George  I.  and  II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas- 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price 
3/.  3^.,  calf  antique.     1872. 

"Law  books  never  can  die  or  remain  long  dead  so  long  as  Stevens  and  Haynes  are  willing  to- 
continue  them  or  revive  them  when  dead.  It  is  certainly  surprising  to  see  with  what  facial 
accuracy  an  old  volume  of  Reports  may  be  produced  by  these  modern  publishers,  whose  good  taste- 
is  only  equalled  by  their  enterprise." — Canada  Law  Journal. 

Cooke  and  Harwood's  Charitable  Trusts 
Acts,  1853,  1855,  i860. 

The  Charity  Commissioners' Jurisdiction  Act,  1862  ;  the  Roman  Catholic  Charities- 
Acts;  together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,, 
including  the  Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time.  Forms 
of  Declarations  of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and 
a  very  copious  Index.  Second  Edition.  By  Hugh  Cooke  and  R.  G.  Harwood, 
of  the  Charity  Commission.     In  8vo,  price  l6x.,  cloth.     1867. 

Copinger's  Law  of  Copyright 

In  Works  of  Literature,  Art,  Architecture,  Photography,  Music  and  the  Drama  ; 
including  Chapters  on  Mechanical  Contrivances  and  Cinematographs ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto,  and 
References  to  the  English  and  American  Decisions,  By  Walter  Arthur 
COPINGER,  of  the  Middle  Temple,  Barrister-at-Law.  Fifth  Edition.  By  J.  M.. 
Easton,  of  the  Inner  Temple,  Barrister-at-Law.     In  Royal  8vo,  35J.     1915. 

' '  Mr.  Copinger's  book  is  very  comprehensive,  dealing  with  every  branch  of  his  subject,  and 
even  extending  to  copyright  in  foreign  countries.  So  far  as  we  have  examined,  we  have  found  all  the- 
recent  authorities  noted  up  with  scrupulous  care,  and  there  is  an  unusually  good  index.  These 
are  merits  which  will,  doubtless,  lead  to  the  placing  of  this  edition  on  the  shelves  of  the  members 
of  the  profession  whose  business  is  concerned  with  copyright ;  and  deservedly,  for  the  book  is  one 
of  considerable  value." — Solicitors'  youmal, 

Copinger's  Tables  of  Stamp  Duties  from 
1815  to  1878. 

By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Esquire,  Barrister-at- 
Law  ;  Author  of  "  The  Law  of  Copyright  in  Works  of  Literature  and  Art,"  "  Index 
to  Precedents  in  Conveyancing,"  "  Title  Deeds,"  &c.  In  8vo,  price  zs.  6d.,  cloth. 
1878. 

Copinger's  Abolition  of  Capital  Punish= 
ment. 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  of 
Law  as  applicable  to  Criminals  of  the  Highest  Degree  of  Guilt.  By  Walter. 
Arthur  Copinger,  of  the  Middle  Temple,  Esquire,  Barrister-at-Law.  In  8vo, 
price  IS.  net,  sewed.     1876. 
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Copinger's  Title  Deeds : 


Their  Custody,  Inspection,  and  Production,  at  Law,  in  Equity,  and  in  Matters  of 
Conveyancing.  Including  Covenants  for  the  Production  of  Deeds  and  Attested 
Copies;  with  an  Appendix  of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c., 
&c.,&c.  By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at- 
Law ;  Author  of  "  The  Law  of  Copyright "  and  "  Index  to  Precedents  in  Con- 
veyancing."    In  one  volume,  8vo,  price  14^.,  cloth.     1875. 

Cotterell's  Latin  Maxims  and  Phrases. 

Literally  Translated.  Intended  for  the  use  of  Students  for  all  Legal  Examinations. 
Third  Edition.  Interleaved.  By  J.  N.  Cotterell,  Solicitor.  In  8vo,  price  5^., 
cloth.    1913. 

*'  The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  come  across  a  Latin 
maxim  in  their  reading." — Law  Journal. 

Craies'  Statute  Law. 

Founded  on  Hardcastle  on  Statutory  Law.  With  Appendices  containing 
Words  and  Expressions  used  in  Statutes  which  have  been  judicially  or  statutably 
construed,  and  the  Popular  and  Short  Titles  of  certain  Statutes,  and  the  Inter- 
pretation Act,  1899.  By  William  Feilden  Craies,  M.A.,  of  the  Inner  Temple 
and  Western  Circuit,  Barrister- at- Law. 

Second  Edition.     Royal  Svo.     Price  1 8 j. ,  Cloth.     1 9 1 1 . 

".  .  .  .  Perhaps  a  book  of  this  kind  was  never  needed  so  much  as  at  the  present  time,  when  the 
Legislature  has  seen  fit  to  pass  enactments  that,  to  sa;^  the  least,  are  ill  drawn,  and  are  further 
complicated  by  legislation  by  reference.  Both  the  profession  and  students  will  find  this  work  of  great 
assistance  as  a  guide  in  that  difficult  branch  of  our  law,  namely  the  construction  of  Statutes."—^ 
Law  Times. 

"  This  new  edition  of  Hardcastle  bears  signs  of  the  painstaking  research  and  careful  arrangement 
which  we  expect  and  get  from  Mr.  Craies." — Law  Journal. 

"  This  is  a  carefully  edited  edition  of  a  work  of  considerable  value.  The  editor  having  prepared 
the  second  edition  is  familiar  with  his  subject,  and  we  find  throughout  the  book  the  recent  decisions 
and  dicta  on  the  subject  very  neatly  inserted." — Solicitors'  Journal. 

Criminal  Appeal  Reports. 

Dealing  (exclusively)  with  the  whole  of  the  Cases  in  the  new  Court  of  Criminal 
Appeal  and  in  the  House  of  Lords,  both  those  before  the  single  Judge  thereof  and 
those  before  a  full  Court,  They- will,  therefore,  include  not  only  arguments  on  points 
of  Law  and  Practice  (such  as  those  with  which  the  Court  for  Crown  Cases 
Reserved  dealt),  but  also  accounts  of  hearings  on  questions  of  Fact  and  Sentence. 
The  price  of  the  volume  to  Subscribers  (prepaid)  will  be  25J.,  not  prepaid  the  price 
is  30J.  ;  that  of  the  separate  parts  will  vary  according  to  the  size.  Vol.  XI.  is  now 
in  progress.  Edited  by  Herman  Cohen,  Barrister-at-Law.  Vols.  I.  to  X., 
bound  in  cloth,  30^-.  net  per  vol. ;  or,  bound  in  half-calf,  -^zs.  bd.  net  per  vol. 

Cunningham    and    Mattinson's    Selection 
of  Precedents  of  Pleading 

Under  the  Judicature  Acts  in  the  Common  Law  Divisions.  With  Notes  explanatory 
of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and  an  Introductory 
Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as  illustrated  by  the  various 
Decisions  down  to  the  Present  Time.  By  J.  CUNNINGHAM  and  M.  W.  Mattinson. 
Second  Edition.  By  Miles  Walker  Mattinson,  of  Gray's  Inn,  Barrister-at- 
Law,  and  Stuart  Cunningham  Macaskie,  of  Gray's  Inn,  Barrister-at-Law. 
In  8vo,  price  28^.,  cloth.     1884. 

Cunningham's  Reports. 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed 
a  Proposal  for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered 
to  the  Consideration  of  both  Houses  of  Parliament.  Third  edition,  with  numerous 
Corrections.  By  Thomas  TownsBnd  Bucknill,  Barrister-at-Law.  In  8vo,  1871, 
price  3/.  3j.,  calf  antique. 
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Darling's  Scintillae  Juris  and  Meditations 
in  the  Tea  Room. 

By  the  Hon.  Mr.  Justice  Darling.  "With  Colophon  by  the  late  Sir  Frank 
LoCKWOOD,  Q.C.,  M.P.      Pri<;e  5j.  net.     1914. 

" '  Scintillae  Juris'  is  that  little  bundle  of  humorous  essays  on  law  and  cognate  matters  which, 
since  the  day  of  its  first  appearance,  some  years  ago,  has  been  the  delight  of  legal  circles.  .  .  - 
It  has  a  quality  of  style  which  suggests  much  study  of  Bacon  in  his  lighter  vein.  Its  best  essays- 
would  not  be  unworthy  of  the  Essays,  and  if  read  out,  one  by  one,  before  a  blindfolded  connoisseur, 
might  often  be  assigned  to  that  wonderful  book." — Daily  News. 

Deane's  Principles  of  Conveyancing. 

An  Elementary  Work  for  the  use  of  Students.  By  Henry  C.  Deane,  of  Lincoln's- 
Inn,  Barrister-at-Law,  sometime  Lecturer  to  the  Incorporated  Law  Society  of  the 
United  Kingdom.     Second  Edition,  in  one  volume,  8vo,  price  i8j.,  cloth.     1883. 

De  Bruyn's  Opinions  of  Qrotius 

As  contained  in  the  HoUandsche  Consultatien  en  Advijsen.  Collated,  translated, 
and  annotated  by  D.  P.  DE  Bruyn,  B.A.,  LL.B.,  Ebden  Essayist  of  the  University 
of  the  Cape  of  Good  Hope  ;  Advocate  of  the  Supreme  Court  of  the  Colony  of  the 
Cape  of  Good  Hope,  and  of  the  High  Court  of  the  South  African  Republic.  With 
Facsimile  Portrait  of  HUGO  DE  Geoot.  In  i  Vol.,  8vo,  price  40J.,  cloth, 
1894. 

Debt  Recovery. 

A  simple  guide  to  County  Court  Actions,  with  full  Scale  of  Fees.  In  crown  Svo, 
price  IS.  net. 

Devonshire  and  Samuel  on  Land  Values 
Duties. 

Being  an  Examination  of  Part  I.  of  the  Finance  (1909-10)  Act,  1910,  and  the  other 
Sections  of  that  Act  relating  to  Land  Values  Duties.  By  George  H.  Devonshire, 
of  Lincoln's  Inn,  and  Frank  V.  Samuel,  of  the  Inner  Temple,  Barristers-at-Law. 
In  royal  8vo,  price  21s.  net,  with  Supplement  containing  the  Amendments  contained 
in  Part  I.  of  the  Revenue  Act,  191 1  ;  the  Rules  for  the  Collection  of  Increment 
Value  Duty  or  the  "  proper  proportion  "  of  such  Duty  ;  and  the  Rules  as  to  appeals- 
( I )  to  the  Referee  and  (2)  to  the  High  Court.  Being  a  Supplement  to  the  First 
Edition  of  "  Devonshire  and  Samuel's  Duties  on  Land  Values,"  dealing  with  the 
above  matters,  and  containing  additional  Forms  issued  under  the  Finance  (1909-10)- 
Act,  1910.     The  Supplement  can  be  had  separately,  price  5^.  net. 

Devonshire    and    Samuel    on    Reversion 
Duty. 

Being  an  Examination  of  the  Relevant  Sections  of  the  Finance  (1909-10)  Act,  1910, 
and  the  Revenue  Act,  1911,  with  Notes,  Forms  and  Reported  Decisions.  By 
George  H.  Devonshire,  M.A.,  of  Lincoln's  Inn,  and  Frank  Samuel,  M.A.,  of 
The  Inner  Temple,  Barristers-at-Law.     Price  3^.  net. 

Duncan's  Mercantile  Cases  for  the  Years 

1885  and  1886. 

Being  a  Digest  of  the  Decisions  of  the  English,  Scotch  and  Irish  Courts  on  Matters 
Relating  to  Commerce  By  James  A.  Duncan,  M.A.,  LL.B.,  Trinity  College, 
Cambridge,  and  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price  125.  6d., 
cloth.     1886—7. 
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Easton's  Law  as  to  the  Appointment  of 
New  Trustees. 

With  Appendices  containing  Forms  and  Precedents  and  Material  Sections  of  the 
Trustee  Act,  1893,  and  the  Lunacy  Acts,  1890  and  1891.  By  J.  M.  Easton,  of 
the  Inner  Temple,  Barrister-at-Law.      In  8vo,  price  1$.  6</.,  cloth.     1900. 

"  Into  one  compact  volume  the  author  has  collected  the  whole  of  the  information  on  this  subject 
.  .  .  and  those  who  require  information  on  this  subject  will  find  Mr.  Easton's  book  a  valuable  aid." 
— Latv  Times. 

_  "  This  is  a  useful  book  on  an  important  subject,  the  law  of  which — though  often  supposed  to  be 
simple— is  in  reality  full  of  pitfalls.  .  .  Mr.  Easton  has  done  his  work  well,  and  his  treatment  of 
his  subject  is  practically  exhaustive.'* — Law  Journal. 

"Mr.  Easton  has  turned  out  a  treatise  of  extreme  practical  utility,  well  arranged,  exhaustive 
and  reliable."— .Jotorrfay  Review. 

Edwards'    Compendium    of    the    Law    of 
Property  in  Land. 

For  the  use  of  Students  and  the  Profession.  By  William  Douglas  Edwards, 
LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law.  Fourth  Edition,  price  20j.,  cloth. 
1904. 

"  This  book  has  rapidly  become  popular,  and  may  now,  we  tbink,  fairly  claim  to  be  to  the  present 
generation  what '  Burton's  Compendium*  was  to  our  forefathers." — Law  Journal. 

"...  Now,  however,  *  Edwards '  is  once  more  thoroughly  up  to  date,  and  we  hope  that  the 
Fourth  Edition  will  have  as  rapid  a  sale  as  the  two  first  editions.  It  is  unnecessary  for  us  to  write 
at  length  about  the  excellences  of  the  work.  .  .  ." — Law  Notes. 

"Mr.   Edwards'  treatise  on  the  Law  of  Real  Property  is  marked  by  excellency  of  arrangement 

and  conciseness  of  statement We  are  glad  to  see,  by  the  appearance  of  successive  editions, 

that  the  merits  of  the  book  are  appreciated." — Solicitors'  Journal. 

"  So  excellent  is  the  arrangement  that  we  know  of  no  better  compendium  upon  the  subject  of  which 
it  treats." — Law  Times. 

"We  consider  it  one  of  the  best  works  published  on  Real  Property  Law.'' — Law  Students 
Journal. 

"  The  author  has  the  merit  of  being  a  sound  lawyer,  a  merit  perhaps  not  always  possessed  by 
the  authors  of  legal  text-books  for  students." — Law  Quarterly  Review. 

Elltott'5  Newspaper  Libel    and    Registrar 
tion  Act,  1881. 

With  a  Statement  of  the  Law  of  Libel  as  Affecting  Proprietors,  Publishers,  and 
Editors  of  Newspapers.  By  G.  Elliott,  Barrister-at-Law,  of  the  Inner  Temple. 
In  8vo,  price  4J.  dd.,  cloth.     1884. 

Evans'    Theories    and    Criticisms    of    Sir 
Henry  Maine. 

By  Morgan  O.  Evans,  Barrister-at-Law.  Contained  in  his  six  works,  "  Ancient 
Law,"  "Early  Law  and  Customs,"  "Early  History  of  Institutions,  "Village 
Communities,"  "International  Law,"  and  "Popular  Government,"  which  works 
have  to  be  studied  for  the  various  examinations.      In  8vo,  price  t,s.,  cloth.     1896. 

Eversley  and   Craies'   Marriage   Laws  of 
the  British  Empire, 

By  William  Pinder  Eversley,  of  the  Inner  Temple,  Recorder  of  Sudbury, 
and  William  Feilden  Craies,  of  the  Inner  and  Middle  Temples,  Barristers-at- 
Law.     In  royal  8vo,  price  22s.  iid.  cloth.     1910. 

"The  publication  of  this  work  fills  a  decided  want,  and  the  Authors  are  to  be  congratulated  upon 
this  volume  dealing  as  it  does  with  a  distinctly  complex  subject-matter.  .  .  .  —Law  limes. 
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Eversley's  Domestic  Relations. 

Including  Husband  and  Wife :  Parent  and  Child  :  Guardian  and  Ward :  Infants  : 
and  Master  and  Servant.  By  William  Pinder  Eversley,  B.C.L.,  M.A.,  of  the 
Inner  Temple,  Barrister-at-Law.  Third  Edition,  in  royal  8vo,  price  38^. ,  cloth.  1906. 
"We  are  glad  to  see  a  second  edition  of  Mr.  Eversley's  useful  work.  There  is  a  convenience  in 
having  the  various  subjects  of  which  it  treats  collected  in  one  volume,  while  at  the  same  time  each 
is  handled  with  such  fulness  as  to  give  the  reader  all  the  information  he  could  expect  in  a  separate 
volume.  Mr.  Eversley  states  the  law  with  the  most  painstaking  thoroughness,  and  has  made -an 
exhaustive  survey  of  all  the  relevant  statutes  and  cases.  .  .  .  Great  care  has  been  taken  to  make^ 
the  present  edition  complete  and  accurate,  and  a  very  full  index  adds  to  its  utility." — Solicitors' 
youmal. 

Finlason's  Queen  v.    Ourney  and  others 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With 
Introduction,  containing  History  of  the  Case,  and  Examination  of  the  Cases  at  Law 
and  Equity  applicable  to  it.  By  W.  F.  FiNLASON,  Barrister-at-Law.  In  8vo, 
price  lOJ.  6d.,  cloth,     1870. 

Foa's  Law  of  Landlord  and  Tenant. 

By  Edgar  FoX,  of  the  Inner  Temple,  Barrister-at-Law.  Fourth  Edition,  price 
30J.  cloth.     1914. 

Foa's  Outline  of  the  Law  of  Landlord  and 
Tenant. 

Six  Lectures  delivered  at  the  request  of  the  Council  of  Legal  Education.  By 
Edgar  Foa,  of  the  Inner  Temple,  Barrister-at-Law.  Second  Edition.  Crown  8vo. 
Price  6s.     1913. 

Foote's    Private    International    Jurispru= 
dence 

Based  on  the  Decisions  in  the  English  Courts.  By  John  Alderson  Foote,  one 
of  His  Majesty's  Counsel ;  Chancellor's  Legal  Medallist  and  Senior  Whewell 
Scholar  of  International  Law,  Cambridge  University,  1873  ;  Senior  Student  in 
Jurisprudence  and  Roman  Law,  Inns  of  Court  Examination,  Hilary  Term,  1874. 
Fourth  Edition.  By  Coleman  Phillipson,  M.A.,  LL.D.  &  Litt.D.,  of  the 
Inner  Temple,  Barrister-at-Law.     In  roy.  8vo,  cloth.     1914.     Price  251. 

".  .  .  .  This  excellent  work  on  private  internationallaw  is  now  well  known  throughout  the  Profession, 
and  its  assistance  to  lawyers  who  have  to  deal  with  the  difficult  questions  that  arise  on  the  subject 
is  undoubted.  The  '  continuous  summary '  which  appears  throughout,  and  is  reprinted  in  extenso 
at  the  end  of  the  volume,  is  a  valuable  guide  to  the  reader,  and  will  enable  him  to  get  a  good  grasp 
of  a  subject  which  is  both  difficult  and  complex." — Laiv  Titnes. 

Forbes'  Law  of  Savings  Banks  since  1878. 

With  a  Digest  of  Decisions  made  by  the  Chief  Registrar  and  Assistant  Registrars  of 
Friendly  Societies  from  1878  to  1882,  being  a  Supplement  to  the  Law  relating  to 
Trustee  and  Post  Office  Savings  Banks.  By  U.  A.  Forbes,  of  Lincoln's  Inn, 
Barrister-at-Law.  In  demy  i2mo,  price  6j.,  cloth.  The  complete  work  can  be  had, 
price  iQf.  6rf.     1884. 

Forbes'    Statutory   Law   relating   to 
Trustee  Savings  Banks  (1863 — 1891). 

Together  with  the  Treasury  Regulations  (1888— 1889),  and  the  Scheme  for  the 
Appointment  of  the  Inspection  Committee  of  Trustee  Savings  Banks.  By 
Urquhart  A.  Forbes,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Author  of  "  The 
Law  Relating  to  Savings  Banks  "  ;  the  "  Law  of  Savings  Banks  since  1878  "  ;  and 
joint  Author  of  "The  Law  Relating  to  Water."     In  demy  i2mo,  price  ^s.     1892. 
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Pord  on  Oaths,  for  use  by  Commissioners 
for  Oaths 

And  all  Persons  Authorised  to  Administer  Oaths  in  the  British  Islands  and  the 
Colonies,  containing  Special  Forms  of  Jurats  and  Oaths— Information  as  to 
Affidavits,  Affirmations  and  Declarations — Directions  for  the  Guidance  of 
Solicitors  Applying  to  be  Appointed  English  Commissioners  :  also  Tables  of  Fees, 
Statutes,  etc.,  and  general  Practical  Information  as  to  the  Powers,  Duties, 
Designation,  and  Jurisdiction  of  all  Official  and  other  Persons  authorised  to 
administer  Oathsj  as  affected  by  the  Commissioners  for  Oaths  Acts,  1889,  1890, 
1891,  and  other  Statutes,  and  by  Rules  of  Supreme  Courts  of  England  and  Ireland ; 
with  Notes  of  Recent  Decisions.  Eighth  Edition.  By  Frederick  Hugh  Short, 
Chief  Clerk  of  the  Crown  Office,  King's  Bench  Division.  In  crown  8vo,  price 
3^.  (>d.  net. 


Frost's    Law    and    Practice    relating    to 
Letters  Patent  for  Inventions. 

With  an  Appendix  of  Statutes,  International  Convention,  Rules,  Forms,  and 
Precedents,  Orders,  etc.  By  Robert  Frost,  E.Sc.  (Lond.)/  Fellow  of  the 
Chemical  Society ;  of  Lincoln's  Inn,  Esquire,  Barrister-at-Law.  Fourth  Edition 
in  2  vols.,  royal  8vo,  price  38^.,  cloth.      1912. 

'•  It  is  about  seven  years  since  we  had  the  pleasure  of  noticing  Mr.  Frost's  work  on  Patent  Law, 
and  formed  the  opinion  that  its  success  would  be  secured  by  its  undoubted  merit.  In  the  time  that 
has  elapsed  *  Frost  on  Patents'  has  taken  its  place  securely  as  the  leading  text  book  on  the  subject. 
^  .  .  To  all,  whether  lawyers  or  patent  agents,  who  require  assistance  in  the  law  of  patents, 
Mr.  Frost's  book  will  be  welcome  as  a  mine  of  valuable  and  accurate  information." — Law  Times. 

"  Mr.  Frost  has  in  this  second  edition  produced  a  most  admirable  and  exhaustive  treatise  on  the 
Patent  Law  of  the  United  Kingdom.  ...  It  is  a  work  of  well-directed  industry  from  the  pen  of 
■one  versed  in  this  important  branch  of  the  law,  and  there  are  few  questions  arising^  in  patent  law 
and  practice  on  which  adequate  information  and  a  complete  collection  of  the  authorities,  will  not  be 
found  within  this  volume.  .  .  ,  We  congratulate  Mr.  Frost  on  having  produced  a  very  important 
addition  to  our  law  text  books." — Lain  Journal. 

"When  the  first  edition  of  this  work  appeared,  more  than  seven  years  ago,  we  were  glad  to  be 
able  to  speak  of  it  in  favourable  terms,  and  the  opinion  which  we  then  expressed  may  be  repeated  with 
greater  emphasis  with  respect  to  this  second  edition,  which  leaves  little  to  be  desired  either  as  a 
statement  of  the  law  and  practice  or  as  a  monument  of  the  author's  industry  and  accuracy.  .  _.  .  The 
net  result  of  our  examination  of  the  book  is  to  satisfy  us  that  it  is  one  for  which  the  profession  will 
very  properly  be  grateful." — Solicitors'  Journal. 

Frost's  Patents  and  Designs  Act,    1907. 

With  Rules  and  Forms,  &c.  By  Robert  Frost,  B.Sc.  (Lond.),  Fellow  of  the 
Chemical  Society;  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  In  royal  8vo, 
price  loj.,  cloth.     1908. 

Greenwood  &  Martin's    Magisterial    and 
Police  Guide: 

Being  the  law  relating  to  the  Procedure,  Jurisdiction,  and  Duties  of  Magistrates  and 
Police  Authorities,  in  the  Metropolis  and  in  the  country,  with  an  Introduction  show- 
ing the  General  Procedure  before  Magistrates  both  in  Indictable  and  Summary 
Matters.  By  Henry  C.  Greenwood,  Stipendiary  Magistrate  for  the  district  of  the 
Staffordshire  Potteries;  and  Temple  Chevaliejb  Martin,  Chief  Clerk  to  the 
Magistrates  at  Lambeth  Police  Court,  London  ;  Author  of  "  The  Law  of  Mainten- 
ance and  Desertion,"  "  The  New  Formulist,"  etc.  Third  Edition.  Including  the 
Session  52  &  53  Vict.,  and  the  cases  decided  in  the  superior  courts  to  the  end  of  the 
year  1889,  revised  and  enlarged.  By  Temple  Chevalier  Martin.  In  8vo, 
price  32J.,  cloth.     1890. 
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Griffith's     Married     Women's      Property 
Acts;   1870,  1874,  1882  and  1884. 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts  relating  to- 
Married  Women.  £y  Archibald  Bkown,  M.A.,  Edinburgh  and  Oxon.,  and 
the  Middle  Temple,  Barrister-at-Law.  Being  the  Sixth  Edition  of  The  Married 
Women's  Property  Acts.  By  the  late  J.  R.  Griffith,  B.A.  Oxon.,  of  Lincoln's 
Inn,  Barrister-at-Law.     In  8vo,  price  gj.,  cloth.     1891. 

Hanson's  Death  Duties. 

Being  the  Sixth  Edition  of  the  Acts  relating  to  Estate  Duty,  Finance,  Probate, 
Legacy,  and  Succession  Duties.  The  Finance  Acts,  1894,  1896,  1898,  1900,  1907^ 
1909-10  ;  with  Rules.  The  Revenue  Act,  191 1  ;  Legacy  Duty  Act,  1796;  Stamp 
Act,  1815  ;  Succession  Duty  Act,  1853;  Customs  and  Inland  Revenue  Act,  iSSa 
and  1881  ;  with  Notes  to  the  various  Acts.  An  Appendix  and  a  full  Index.  By 
Alfred  Hanson,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  Comptroller 
of  Legacy  and  Succession  Duties.  Sixth  Edition  by  F.  H.  L.  Errington,  M.A.,. 
Barrister-at-Law.     In  8vo,  price  361.,  cloth.     1911.     With  Supplement  1915. 

"  The  Fifth  Edition  of  this  deservedly  well-known  text-book  has  been  carried  out  with  much 
care,  and  many  improvements  by  Mr.  Errington,  Sir  Lewis  Dibdin  being  now  otherwise  occupied 
with  official  duties  ....  And  by  way  of  a  more  complete  consecutiveness,  all  the  Acts  are 
printed  without  notes  at  the  end  of  this  part,  with  marginal  references  to  the  pages  at  which  the- 
sections  are  treated  in  detail.  This  arrangement  will  much  improve  the  usefulness  of  the  book  for 
the  busy  man,  who  does  not  appreciate  that  form  of  original  research,  which  reaches  its  highest 
perfection  in  the  brains  of  experts  in  Bradshaw.  The  Amending  Acts  and  new  decisions  appear  to  be- 
fully  incorporated,  and  will  combine  with  the  new  arrangement  to  make  the  book  most  acceptable  to 
the  profession." — Solicitors^  foumal. 

"Seven  years  have  elapsed  since  the  last  Edition  of  Hanson  was  published,  and  the  profession 
will  welcome  this  new  edition  not  less  cordially  than  its  predecessors  ....  The  plan  of 
separating  the  sub-sections  of  the  Acts,  which  led  to  confusion,  has  been  abandoned,  and  the  differ- 
ence between  the  type  of  the  Statutes  and  the  notes  has  been  made  greater.  The  reputation  of  the 
work  of  a  leading  authority  on  a  complicated  subject  is  fully  maintained." — Lavj  Journal. 

" .  .  .  .  Since  the  last  Edition  there  have  been  two  Amending  Acts  dealing  with  estate  duty,  andi 
a  large  number  of  cases  decided  by  the  courts,  all  of  which  have  been  duly  incorporated  in  the  text. 
All  the  Acts  relating  to  estate  duty  have  been  printed  together  as  a  whole — a  convenient  a.rrange- 
ment.     The  book  may  well  be  described  as  the  leading  work  on  the  Death  Duties." — Lain  Times, 

Hanson's    Death    Duties,    19 15;    being  a 
Supplement  to  the  Sixth  Edition. 

Containing  The  Finance  Act,  1911,  1912,  1914  and  Death  Duties  (Killed  in  War) 
Act,  1914.  With  Notes  by  J.  S.  Franey,  B.A.,  Barrister-at-Law.  In  8vo,  price 
3i-.  net,  sewed.     19 15. 

Harris's  Illustrations  in  Advocacy, 

With  an  Analysis  of  the  Speeches  of  Mr.  Hawkins,  Q.C.  (Lord  Brampton)  in  the 
Tichborne  Prosecution  for  Perjury.  (A  study  in  Advocacy.)  Also  a  Prefatory 
Letter  from  the  Right  Hon.  Lord  Brampton.  By  Richard  Harris,  K.C,  a 
Bencher  of  the  Middle  Temple.  Fifth  Edition.  By  George  Elliott,  K.C.  In 
crown  8vo,  price  Ts.  dd.,  cloth.     1915. 

Harris's  Principles  of  the  Criminal  Law. 

Intended  as  a  Lucid  Exposition  of  the  subject  for  the  use  of  Students  and  the 
Profession.  By  Seymour  F.  Harris,  B.C.L.,  M.A.  Oxon.,  Author  of  "A 
Concise  Digest  of  the  Institutes  of  Gaius  and  Justinian."  Twelfth  Edition.  By 
C.  L,  Attenborotjgh,  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price  20j., 
cloth.     1912,  with  Supplement  to  the  end  of  1913. 

"This  Standard  Textbook  of  the  Criminal  Law  is  as  good  a  book  on  the  subject  as  the  ordinary- 
student  will  find  on  the  library  shelves  ....  The  book  is  very  clearly  and  simply  written.  No 
previous  legal  knowledge  is  taken  for  granted,  and  everything  is  explained  in  such  a  manner,  that 
no  student  ought  to  have  much  difficulty  in  obtaining  a  grasp  of  the  subject.  .  ."—Solicitors* 
JournaL 

"  ....  As  a  Student's  Textbook  we  have  always  felt  that  this  work  would  be  hard  to  beat,  and  a 
the  present  time  we  have  no  reason  for  altering  our  opinion " — Lavj  Times. 
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Harris's  Institutes  of  Qaius  and  Justinian. 

With  copious  References  arranged  in  Parallel  Columns,  also  Chronological  and 
Analytical  Tables,  Lists  of  Laws,  &c.,  &c.  Primarily  designed  for  the  use  of 
Students  preparing  for  Examination  at  Oxford,  Cambridge,  and  the  Inns  of  Court. 
By  Seymour  F.  Harris,  B.C.L.,  M.A.,  Worcester  College,  Oxford,  and  the 
Inner  Temple,  Barrister-at-Law,  Author  of  "Universities  and  Legal  Education." 
Third  Edition,  in  crown  8vo,  6i.     1899. 

"This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained  in  the 
works  of  Gaius  and  Justinian,  and  is  so  arranged  that  the  reader  can  at  once  see  what  are  the 
opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact  and  accurate  references 
to  titles  and  sections  given  he  can  at  once  refer  to  the  original  writers.  The  concise  manner  in 
which  Mr.  Harris  has  arranged  his  digest  will  render  it  most  useful,  not  only  to  the  students 
for  whom  it  was  originally  written,  but  also  to  those  persons  who,  though  they  have  not  the  time  ta 
wade  through  the  larger  treatises  of  Poste,  Sanders,  Ortolan,  and  others,  yet  desire  to  obtain 
some  knowledge  of  Roman  Law." — Oxford  and  Cambridge  Undergraduates'  Journal. 

Harris's  Titles   to  Mines    in    the    United 
States. 

With  the  Statutes  and  References  to  the  Decisions  of  the  Courts  relating  thereto. 
By  W.  A.  Harris,  B.A.  Oxon.,  of  Lincoln's  Inn,  Barrister-at-Law  ;  and  of  the 
American  Bar.     In  8vo,  price  Ts.  dd.,  cloth.     1877. 

Harrison's  Epitome  of  the  Laws  of  Pro= 
bate  and  Divorce. 

For  the  use  of  Students  for  Honours  Examination.  By  J.  Carter  Harrison, 
Solicitor.     Fourth  Edition,  in  8vo,  price  yj.  dd.,  cloth.     1891. 

"  The  work  is  considerably  enlarged,  and  we  think  improved,  and  will  be  found  of  great  assist* 
ance  to  students." — Laiu  Students'  Joumat. 

Hartley's  Analysis  of  the  Law  of  Insurance. 

By  D.  H.  J.  Hartley,  M.A.  (Cantab.),  of  the  Middle  Temple  and  Midland  Circuit, 
Barrister-at-Law.  One  of  the  Lecturers  on  Insurance  Law,  Commercial  Law,  and 
Local  Government  and  Municipal  Law  to  the  Education  Committee  of  the  London 
County  Council.     In  crown  8vo,  price  2,s,  6d.  net,  cloth  ;  igil. 

Hazlitt    &    Ringfwood's    Bankruptcy  Act, 

1883. 

With  Notes  of  all  the  Cases  decided  under  the  Act ;  the  Consolidated  Rules  and 
Forms,  l885  ;  the  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  Matters, 
with  Rules  and  Forms  thereunder ;  the  Bills  of  Sale  Acts,  1878  and  1882  ;  Board  of 
Trade  Circulars  and  Forms,  and  List  of  Official  Receivers  ;  Scale  of  Costs,  Fees, 
and  Percentages,  1886  ;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and  a 
Copious  Index.  By  William  Hazlitt,  Esq.,  Senior  Registrar  in  Bankruptcy, 
and  Richard  Ringwood,  M.A.,  of  the  Middle  Temple,  Esquire,  Barrister-at-Law. 
Second  Edition,  by  R.  Ringwood,  M.A.,  Barrister-at-Law.  In  crown  8vo,  price 
I2S.  6d.,  cloth.      1887. 

Higg^ins'    Pollution    and     Obstruction    of 
Water  Courses. 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers  Pollution.  By 
Clement  Higgins,  M.A.,  F.C.S.,  of  the  Inner  Temple,  Barrister-at-Law.  Ii> 
one  volume,  8vo,  price  izs.,  cloth.     1877. 
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tiurst  &  Cecil's  Principles  of  Commercial 
Law. 

With  an  Appendix  of  Statutes,  Annotated  by  means  of  references  to  the  Text. 
Second  Edition.  By  Joseph  Hurst,  of  the  Inner  Temple,  Barrister-at-Law.  In 
one  volume,  8vo,  price  los.  6d.,  cloth.     1906. 

"Their  compendium,  we  believe,  will  be  found  a  really  useful  volume,  one  for  the  lawyer  and 
the  business  man  to  keep  at  his  elbow  and  which,  if  not  giving  them  aX\  that  they  require,  will 
place  in  their  hands  the  key  to  the  richer  and  more  elaborate  treasures  of  the  Law  which  lie  in 
larger  and  more  exhaustive  works.*' — Law  Times. 

"The  object  of  the  authors  of  this  work,  they  tell  us  in  their  preface,  is  to  state,  within  a 
moderate  compass,  the  principles  of  commercial  law.  Very  considerable  pains  have  obviously  been 
expended  on  the  task,  and  the  book  is  in  many  respects  a  very  serviceable  one."— Law  /auma/. 

Indermaur's    Principles  of   the   Common 
Law. 

Intended  for  the  use  of  Students  and  the  Profession.  Twelfth  Edition.  By  John 
Indermaur,  Solicitor,  Author  of  "  A  Manual  of  the  Practice  of  the  Supreme 
Court,"  "  Epitomes  of  Leading  Cases,"  and  other  Works  ;  and  Charles  Thwaites, 
Solicitor.     In  8vo,  20s,     1914. 

"  That  invaluable  students'  manual,  Indermaur's  *  Principles  of  the  Common  Law/ has  entered 
upon  a  tenth  edition  in  less  than  two  years  and  a  half.  Assisted  by  Mr.  Charles  Thwaites, 
the  learned  author  has  incorporated  recent  cases,  and  generally  revised  the  work  in  his  usual  skilful 
fashion." — Law  Times. 

"  The  appearance  of  a  tenth  edition  of  '  Indermaur  on  Common  Law '  shows  that  the  work  has 
established  for  itself  a  safe  position." — Solicitors'  Journai. 

indermaur's   Manual  of   the    Practice    of 
the  Supreme  Court  of  Judicature, 

In  the  King's  Bench  and  Chancery  Divisions.  Ninth  Edition.  Intended  for  the 
use  of  Students  and  the  Profession.  By  John  Indermaur,  Solicitor.  In  8vo, 
price  15^.,  cloth.     1905. 

''The  eighth  edition  of  Indermaur's  'Manual  of  Practice'  (London:  Stevens  and  Haynes), 
chiefly  called  for  by  reason  of  the  Order  XXX.,  has  also  been  partly  rewritten  and  improved  in 
arrangement  and  detail.  While  primarily  desired  for  students,  we  may  mention  that  it  will  be  found 
a  useful  companion  to  the  White  Book." — Law  Times.  ' 

' '  The  arrangement  of  the  book  is  good,  and  references  are  given  to  the  leading  decisions.  Copious 
references  are  also  given  to  the  rules,  so  that  the  work  forms  a  convenient  guide  to  the  larger 
volumes  on  practice.  It  is  a  very  successful  attempt  to  deal  clearly  and  concisely  with  an  important 
and  complicated  subject. " — Solicitors'  JournaL 

Indermaur's  Leading    Conveyancing  and 
Equity  Cases. 

With  some  short  notes  thereon,  for  the  use  of  Students.  By  John  Indermaur, 
Solicitor,  Author  of  "An  Epitome  of  Leading  Common  Law  Cases."  Tenth 
Edition  by  C.  Thwaites.     In  8vo,  price  6j.,  cloth.    1913. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — for  whom  it  is 
especially  intended.  Mr.  Indermaur  will  soon  be  known  as  the  '  Student's  Friend.'  " — Canada  Law 
Jourfial. 

Indermaur's  Leading  Common  Law  Cases; 

With  some  short  notes  thereon.  Chiefly  intended  as  a  Guide  to  "  Smith's 
Leading  Cases."  By  C.  Thwaites,  Solicitor.  Ninth  Edition,  in  8vo,  price  ts., 
cloth.     1903. 
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Indermaur's  Articled  Clerk's  Guide  to  and 
Self  =  Preparation  for  the  Final  Examination. 

Containing  a   Complete  Course  of  Study,   with  Books  to  Read,  List  of  Statutes, 
Cases,  Test  Questions,  &c.,  and  intended  for  the  use  of  those  Articled  Clerks  who- 
read  by  themselves.     By  Charles  Thwaitks,  Solicitor.      Seventh  Edition,  8vo, 
price  5j.,  cloth.     1906. 

"His  advice  is  practical  and  sensible  :  and  if  the  course  qf  study  he  recommends  is  intelligently- 
followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient  to  carry- 
him  through  the  Final  Examination," — Solicitors'  Journal. 

Indermaur's  Judicature  Acts, 

And  the  rules  thereunder.  Being  a  book  of  Questions  and  Answers  intended" 
for  the  use  of  Law  Students.  By  John  Indermaur,  Solicitor.  In  8vo,  price  6j.,. 
cloth.     1875. 

Indermaur's  Guide  to  Bankruptcy, 

Being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Questions- 
and  Answers,  and  comprising  all  Questions  asked  at  the  Solicitors'  Final  Examina- 
tions in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions- 
since  that  Act.  By  John  Indermaur,  Solicitor,  Author  of  "  Principles  of  Com- 
mon Law,"  &c.,  &c.     Second  Edition,  in  crown  8vo,  price  J-f.  (>d.t  cloth.     1887. 

Indermaur's  Law  of  Bills  of  5ale, 

For  the  use  of  Law  Students  and  the  Public.  Embracing  the  Acts  of  1878  and. 
1882.  Part  I.— Of  Bills  of  Sale  generally.  Part  II.— Of  the  Execution,  Attesta- 
tion, and  Registration  of  Bills  of  Sale  and  satisfaction  thereof.  Part  III. — Ofthe- 
Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. — Of  Seizing  under,  and 
Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c.  By  John  Indermaur,. 
Solicitor.     In  i2mo,  price  5j.  dd.,  cloth.     1882. 

Jones'   Law  of  Salvage, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts  ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  f. 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  &c.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law.  In  crown  8vo,  price  \os.  td.,  cloth.. 
1870. 

Joyce's  Law  and  Practice  of  Injunctions. 

Embracing  all  the  subjects  in  which  Courts  of  Equity  and  Common  "Law  have 
jurisdiction.  By  William  Joyce,  of  Lincoln's  Inn,  Barrister-at-Law.  In  two- 
volumes,  royal  8vo,  price  ^os.,  cloth.     1872. 

Joyce's    Doctrines   and    Principles  of  the 
Law  of  Injunctions. 

By  William  Joyce,  of  Lincoln's  Inn,  Barrister-at-Law.  In  one  volume,  royal-. 
8vo,  price  30^.,  cloth.     1877. 
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Kay's  Shipmasters  and  5eamen. 

Their  Appointment,  Duties,  Powers,  Rights,  Liabilities,  and  Remedies.  By  the 
late  Joseph  Kay,  Esq.,  M.A.,  Q.C.  Second  Edition.  With  a  Supplement 
comprising  the  Merchant  Shipping  Act,  1894,  the  Rules  of  Court  made  thereunder, 
and  the  (proposed)  Regulations  for  Preventing  Collisions  at  Sea.  By  the  Hon. 
J.  W.  Mansfield,  M.A.,  and  G.  W.  Duncan,  Esq.,  B.A.,  of  the  Inner  Temple, 
Barristers-at-Law.     In  royal  8vo,  price  46*.,  cloth.     1895. 

"It  has  had  practical  and  expert  knowledge  brought  to  bear  upon  it,  while  the  case  law  is 
brought  down  to  a  very  late  date.  Considerable  improvement  has  been  made  in  the  index.  — 
Law  Xintes. 

Kay's  Merchant  Shipping  Act,    1894. 

With  the  Rules  of  Court  made  thereunder.  Being  a  Supplement  to  KAY'S  LAW 
RELATING  TO  SHIPMASTERS  AND  SEAMEN.  To  which  are  added  the 
(proposed)  Regulations  for  Preventing  Collisions  at  Sea.  With  Notes.  By  Hon. 
J.  W.  Mansfield,  M.A.,  and  G.  W.  Duncan,  B.A.,  of  the  Inner  Temple,  Barristers- 
at-Law.     In  royal  8vo,  price  lOJ.  (>d.,  cloth.     1895. 

Kelyng's  (5ir  John)  Crown  Cases. 

Kelyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of 
King  Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added,  Three  Modern  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceedings 
in  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully  revised 
and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple,  Barrister- 
at-Law.     In  8vo,  price  4/.  4J. ,  calf  antique.     1873. 

"We  look  upon  this  volume  as  one  of  the  most  important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know  of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of  the  reports  or  of  the  treatise  embodied  in  the 
volume  now  before  us,  will  give  the  reader  some  idea  of  the  good  service  rendered  by  Messrs.  Stevens 
and  Haynes  to  the  profession.  .  .  .  Should  occasion  arise,  the  Crown  prosecutor,  as  well  as  counsel 
for  the  prisoner,  will  find  in  this  volume  a  complete  vade  meciiiH  of  the  law  of  high  treason  and 
proceedings  in  relation  thereto." — Canada  Law  youmal. 


Kelynge's  (W.)  Reports. 


Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from 
the  3rd  to  the  9th  year  of  his  late  Majesty  King  George  II.,  during  which  time 
Lord  King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.  Third  Edition.  In  one  handsome  volume,  8vo,  price  4/.  4J. ,  calf  antique. 
1873- 

Lloyd's  Law  of  Compensation  for  Lands, 
Houses,  &c. 

Under  the  Lands  Clauses  Consolidation  Acts,  the  Railways  Clauses  Consolidation 
Acts,  the  Public  Health  Act,  1875,  the  Housing  of  the  Working  Classes  Act,  1890, 
the  Metropolitan  Local  Management  Act,  and  other  Acts,  with  a  full  collection  of 
Forms  and  Precedents.  By  Eyre  Lloyd,  of  the  Inner  Temple,  Barrister-at-Law. 
Sixth  Edition.  By  W.  J.  Brooks,  of  the  Inner  Temple,  Barrister-at-Law.  In 
8vo,  price  21s.,  cloth.     1895. 
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Lloyd's    Succession     Laws    of    Christian 
Countries. 

With  special  reference  lo  the  Law  of  Primogeniture  as  it  exists  in  England.  By 
Eyre  Lloyd,  B.A.,  Barrister-at-Law.     In  8vo,  price  7^.,  cloth.     1877. 

Marcy's    Epitome    of    Conveyancing 
Statutes, 

Extending  from  13  Edw.  L  to  the  End  of  55  and  56  Victorise.  Fifth  Edition,  with 
Short  Notes.  By  George  Nichols  Marcy,  of  Lincoln's  Inn,  Barrister-at-Law. 
In  crown  8vo,  price  12s.  6d.,  cloth.     1893. 

Martin's  Law  of  Maintenance,  Desertion, 
and  Affiliation. 

With  the  Acts  for  the"  Custody  and  Protection  of  Children.  Third  Edition. 
By  Temple  Chevalier  Martin,  late  Chief  Clerk  of  the  Lambeth  Police  Court, 
Editor  of  the  "Magisterial  and  Police  Guide,"  &c.,  and  George  Temple  Martin, 
M.A.,  of  Lincoln's  Inn,   Barrister-at-Law.     In  8vo,  price  9^.,  cloth.      1910. 


Mathews'  Guide  to  Law  of  Wills. 

By  A.  G.  Mathews,  of  the  Inner  Temple,  Barrister-at-Law.  In  i2mo, 
price  7 J.  6a?'.     1908., 

"  Mr,  Mathews  has  produced  an  excellent  and  handy  volume  on  a  subject  bristling  with 
difficulties.  .  .  .  The  chapters  Revocation,  etc.,  gifts  to  a  class  conversion,  satisfaction  and 
ademption  are  very  well  written,  while  his  chapters  on  Residue  and  Legacies  and  Annuities  could 
not  be  more  tersely  or  more  clearly  set  forth.  .  .  .  There  is  a  scope  for  a  short  work  of  this  kind  on 
this  subject,  and  doubtless  Mr.  Mathews'  book  will  find  its  way  into  the  hands  of  many  Law 
Students." — yuridical  Review. 

May's     Statutes     of     Elizabeth     against 
Fraudulent  Conveyances. 

The  Bills  of  Sale  Acts,  1878  and  1882,  and  the  Law  of  Voluntary  Dispositions  of 
Property.  By  the  late  H.  W.  May,  B.A.  (Ch.  Ch.  Oxford).  Third  Edition, 
thoroughly  revised  and  enlarged,  by  William  Douglas  Edwards,  LL.B.,  of 
Lincoln's  Inn,  Barrister-at-Law;  Author  of  the  "Compendium  of  the  Law  of 
Property  in  Land,"  &c.     In  royal  8vo,  price  20s.  net,  cloth.      1908. 

Mayne's  Treatise  on  the  Law  of  Damages. 

Eighth  Edition,  by  His  Honour  Judge  Lumley  Smith,  K.C.  In  8vo,  price  28^., 
cloth.      1909. 

"It  would  be  superfluous  to  say  more  of  this  notable  book  than  that  this  is  the  seventh  edition, 
and  that  its  original  author  and  his  co-editor,  Judge  Lumley  Smith  of  the  City  of  London  Court, 
have  written  the  preface  to  this  issue  of  it,  nearly  fifty  years  after  the  issue  of  the  first.  The  last 
edition  was  in  1899,  and  the  present,  carefully  revised  and  corrected,  brings  up  to  date  all  the 
English  and  Irish  decisions  bearing  on  the  Law  of  Damages."— i'o/Mmfa)/  Review. 
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Mayne's    Treatise    on    Hindu    Law    and 

Usage. 

By  John  D.  Mayne,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A. 
Treatise  on  Damages,"  &c.     Eighth  Edition,  8vo,  30^.  net.     1914. 

Moore's  History  of  the  Foreshore  and  the 
Law  relating  thereto. 

With  a  hitherto  unpublished  Treatise  by  Lord  Hale,  Lord  Hale's  "  De  Jure  Maris,"' 
and  the  Third  Edition  of  Hall's  Essay  on  the  Rights  of  the  Crown  in  the  Sea-shore, 
with  Notes,  and  an  Appendix  relating  to  Fisheries.  By  Stuart  A.  Moore, 
F.S.A.,  of  the  Inner  Temple,  Barrister-at-Law.  In  one  volume,  medium  8vo,  price 
38^.,  cloth  ;  or  in  half-roxburgh,  42^.     1888. 

"  Mr.  Moore  has  written  a  book  of  great  Importance  which  should  mark  an  epoch  in  the  history 

of  the  rights  of  the  Crown  and  the  subject  in  the  litus  maris,  or  foreshore  of  the  kingdom 

The  Profession,  not  to  say  the  general  public,  owe  the  learned  author  a  deep  debt  of  gratitude  for 
providing  ready  to  hand  such  a  wealth  of  materials  for  founding  and  building  up  arguments.- 
Mr.  Stuart  Moore  has  written  a  work  which  must,  unless  his  contentions  are  utterly  unfounded,  at 
once  become  the  standard  text-book  on  the  law  of  the  Sea-shore."^Za'n;  Times. 


Moore's  History  and  Law  of  Fisheries. 

By  Stuart  A.   Moore,  F.S.A.,  and  Hubert  Stuart  Moore,  of  the  Inner 
Temple,  Barristers-at-Law.     In  one  volume,  royal  8vo,  price  21s.     1903. 


Morgan. — A  Practical  Analysis  of  the 
Public  Trustee  Act,  1906. 

By  P.  W.  Morgan,  Barrister-at-Law.     In  crown  8vo,  is.  dd.  net. 

O'Malley  &  Hardcastle's  Reports  of  the 
Decisions  of  tlie  Judges  for  the  Trial  of 
Election  Petitions,  in  England  and  Ireland. 

Pursuant  to  the  Parliamentary  Elections  Act,  1868.  By  Edward  Loughlin 
O'Malley  and  Henry  Hardcastle.  Vols.  I.  to  VI.,  containing  Petitions  from 
1869  to  191 1.     Price  9/.     Cloth. 

Peile's  Law  and  Practice  of  Discovery  in 
the  Supreme  Court  of  Justice. 

'  With  an  Appendix  of  Forms,  Orders,  &c.,  and  an  Addenda  giving  the  Alterations- 
under  the  New  Rules  of  Practice.  By  Clarence  J.  Peile,  of  the  Inner  Temple, 
Barrister-at-Law.     In  8vo,  price  12s.,  cloth.     1883. 
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Phillipson.     Two  Studies  in  International 
Law. 

By  CoLBMAN  Phillipson,  M.A.,  Barrister-at-Law.     Sj.  net. 

Phillipson.     The   Effect  of  War  on  Con= 
tracts. 

By  Coleman  Phillipson,  M.A.,  LL.D.,  Barrister-at-Law.     y.  6d.  net. 

Phipson's  Law  of  Evidence. 

By  S.  L.  Phipson,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Fifth  Edition, 
in  demy  8vo,  price  iSr.,  cloth,     igii. 

"  This  valuable  book  of  reference  has  been  brought  up  to  date  by  the  inclusion  of  the  Criminal 
Evidence  Act,  i8g8,  and  the  changes  wrought  by  it  in  the  Law  of  Evidence." — Cambridge  Review. 

"  Mr.  Phipson's  is  certainly  one  of  the  most  useful  works  on  an  important  and  difficult  subject.  That 
it  is  appreciated  by  the  profession  is  obvious,  or  it  would  not  in  ten  years  have  reached  a  third 
edition." — Oxford  Magazine. 

"  .  .  .  .  The  work  is  a  happy  medium  between  a  book  of  the  type  of  Stephen's  Digest,  and  the 
large  treatises  upon  the  subject,  and  owing  to  its  excellent  arrangement  is  one  that  is  well  suited 
both  to  practitioners  and  students." — Law  Times. 

Phipson's  Manual  of  the  Law  of  Evidence. 

Being  an  abridgment  of  the  larger  treatise.  By  S.  L.  Phipson,  M.A.,  of  the 
Inner  Temple,  Barrister-at-Law.     Second  Edition.     In  crown  8vo,  is.  6d.     1914- 


Porter's  Laws  of    Insurance:    Fire,   Life, 
Accident,  and  Guarantee. 

Embodying  Cases  in  the  English,  Scotch,  Irish,  American,  and  Canadian  Courts. 
By  James  Biggs  Porter,  of  the  Inner  Temple,  Barrister-at-Law ;  assisted  by 
W.  Feilden  Craies,  M.A.     Fifth  Edition,  in  8vo,  21s.     1908. 

"  The  successive  editions  of  this  book  which  have  been  called  for  shew  that  the  profession 
appreciate  the  advantage  of  having  the  law  as  to  the  various  forms  of  assurance,  except  Marine 
Insurance,  which  forms  a  branch  quite  by  itself,  collected  in  one  volume.  .  .  .  The  work  is  clearly 
written,  and  this  edition  has  been  brought  up  to  date  by  the  inclusion  of  a  large  number  of  recent 
cases." — Solicitors'  youmal. 


Porter.   A  Manual  of  the  Law  of  Principal 
and  Agent. 

By  James  Biggs  Porter,  Barrister-at-Law.     In  8vo,  price  ioj.  (yd.,  cloth.     1905. 

Renton's  Law  and  Practice  in   Lunacy. 

With  the  Lunacy  Acts,  1890-91  (Consolidated  and  Annotated) ;  the  Rules  of 
Lunacy  Commissioners ;  the  Idiots  Act,  1886;  the  Vacating  of  Seats  Act,  1886; 
the  Rules  in  Lunacy;  the  Lancashire  County  (Asylums  and  other  powers)  Act,  1891  ; 
the  Inebriates  Act,  1879  and  1888  (Consolidated  and  Annotated);  the  Crimmal 
Lunacy  Acts,  1800-1884;  and  a  Collection  of  Forms,  Precedents,  &c.  lly  A. 
Wood  Renton,  Barrister-at-Law.   In  one  Volume,  royal  8vo,  price  50.?.  net.    1B97. 
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Ringwood's  Principles  of  Bankruptcy. 

Embodying  the  Bankruptcy  Act,  1914,  together  with  the  Unrepealed  Sections  of 
the  Acts  of  1883,  1890  and  1913;  Part  of  the  Debtors  Act,  1869;  The  Leading: 
Cases  on  Bankruptcy  and  Bills  of  Sale;  The  Deeds  of  Arrangement  Act,  1914: 
with  an  Appendix  containing  the  Schedules  to  the  Bankruptcy  Act,  1914  ;  The 
Bankruptcy  Rules,  1915;  The  Deeds  of  Arrangement  Rules,  1915  ;  The  Rules  as- 
to  Administration  Orders ;  Regulations  Issued  by  the  Bankruptcy  Judge  ;  A  Scale 
of  Costs,  Fees,  and  Percentages  ;  The  Bills  of  Sale  Acts,  1878,  1882,  1890,  and 
1891,  and  the  Rules  thereunder,  etc.  By  Richard  Ringwood,  M.A.,  of  the 
Middle  Temple,  Barrister-at-Law ;  late  Scholar  of  Trinity  College,  Dublin. 
Twelfth  Edition,  in  8vo,  price  \os.  6d.,  cloth.     1915. 

"We  welcome  a  new  edition  of  this  excellent  student's  book.  We  have  written  favourably  of 
it  in  reviewing  previous  editions,  and  every  good  word  we  have  written  we  would  now  reiterate 
and  perhaps  even  more  so.  .  .  .  In  conclusion,  we  congratulate  Mr.  Ringwood  on  this  edition, 
and  have  no  hesitation  in  saying  that  it  is  a  capital  student's  book." — Law  Students'  Journal. 

"This  edition  is  a  considerable  improvement  on  the  firsthand  although  chiefly  written  for  the 
use  of  students,  the  work  will  be  found  useful  to  the  practitioner." — Law  Times. 

"  The  author  deals  with  the  whole  history  of  a  bankruptcy  from  the  initial  act  of  bankruptcy 
down  to  the  discharge  of  the  bankrupt,  and  a  cursory  perusal  of  his  work  gives  the  impression 
that  the  book  will  prove  useful  to  practitioners  as  well  as  to  students.  The  appendix  also  contains 
much  matter  that  will  be  useful  to  practitioners,  including  the  Schedules,  the  Bankruptcy  Rules 
of  1886,  i8go  and  1891,  the>  Rules  of  the  Supreme  Court  as  to  Bills  of  Sale,  and  various  Acts  of 
Parliament  bearing  upon  the  subject.     The  Index  is  copious."—  Accountants'  Magazine. 


Ringwood's  Outlines  of  the  Law  of  Torts. 

Prescribed  as  a  Textbook  by  the  Incorporated  Law  Society  of  Ireland.  By 
Richard  Ringwood,  M.A.,  of  the  Middle  Temple,  Barrister-at-Law;  author 
of  ''Principles  of  Bankruptcy,"  etc.,  and  Lecturer  on  Common  Law  to  the 
Incorporated  Law  Society.     Pburth  Edition,  in  8vo,  price  los.  6./.,  cloth,     igo6. 

"  We  have  always  had  a  great  Hking  for  this  work,  and  are  very  pleased  to  see  by  the  appearance 
of  a  new  Edition  that  it  is  appreciated  by  students.  We  consider  that  for  the  ordinary  student  who 
wants  to  take  up  a  separate  work  on  Torts,  this  is  the  best  book  he  can  read,  for  it  is  clear  and 
explanatory,  and  has  good  illustrative  cases,  and  it  is  all  contained  in  a  very  modest  compass. 
.  .  .  This  Edition  appears  to  have  been  thoroughly  revised,  and  is,  we  think,  in  many  respects 
improved." — Law  St74dents'  journal. 

"  The  work  is  one  we  well  recommend  to  law  students,  and  the  able  way  in  which  it  is  written 
reflects  much  credit  upon  the  author." — Law  Times. 


Ringwood' s  Outlines  of  the  Law  of  Banking. 

In  crown  i2mo,  price  5^.,  cloth.     1906. 
"...  The  book  is  in  a  most  convenient  and  portable  form,  and  we  can  heartily  commend  the  latest 
production  of  this  well-known  writer  to  the  attention  of  the  business  community." — Financial  Times. 


Rowlatt's  Law  of  Principal   and   Surety. 

By  S.  A.  T.  RowLATT,  M.A.,  late  Fellow  of  King's  College,  Cambridge;  of  the 
Inner  Temple,  Barrister-at-Law.     In  8vo,  price  l6i.     1899. 

Salkowski's     Institutes    and     History    of 
Roman  Private  Law^. 

With  Catena  of  Texts.  By  Dr.  Carl  Salkowski,  Professor  of  Laws,  Konigsberg. 
Translated  and  Edited  by  E.  E.  Whitfield,  M.A.  Oxon.  In  Svo,  price  32J. ; 
cloth.     1886. 
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Salmond's  Jurisprudence ;  or,  Theory  of 
the  Law. 

By  John  W.  Salmond,  M.A.,  LL.B.,  Barrister-at-Law ;  author  of  "Essays  in. 
Jurisprudence  and  Legal  History."  Fourth  Edition.  In  demy  8vo,  price  i^s.  net, 
cloth.     1913. 

An  Analysis  of  Above. 

By  R.  E.  DB  Beer.    In  demy  8vo,  price  y.  6d.  net. 

Salmond's    Law   of   Torts. 

A  Treatise  on  the  English  Law  of  Liability  for  Civil  Injuries.  By  John  W.  Salmond, 
M.A.,  LL.B.,  Barrister-at-Law.    Third  Edition.    In  8vo,  price  22^.  6(^. ,  cloth.    1912. 

Salmond's  Summary  of  the  Law  of  Torts. 

Being  an  abridgment  of  the  same  Author's  Treatise  on  the  Law  of  Torts,  by 
J.  W.  Salmond,  M.A.,  LL.B.,  Fellow  of  University  College,  London,  Solicitor- 
General  of  New  Zealand.     In  crown  Svo,  price  15^.,  cloth.     1912, 

Scott'5  Abstract  Drawing. 

Containing  Instructions  on  the  Drawing  of  Abstracts  of  Title,  and  an  Illustrative 
Appendix.     By  C.  E.  Scott,  Solicitor.     In  crown  Svo,  price  4J.  6d,^  cloth.     1892. 

"  A  handy  book  for  all  articled  clerks." — Law  Students  yournal. 

"  Solicitors  who  have  articled  clerks  would  save  themselves  much  trouble  if  they  furnished  their 
clerks  with  a  copy  of  this  little  book  before  putting  them  on  to  draft  an  abstract  of  a  heap  of  title 
deeds."— Zrtw  Notes. 

"  The  book  ought  to  be  perused  by  all  law  students  and  articled  clerks." — Red  Tape, 

Sealer's  Law  of  Parliamentary  Registra= 
tion. 

With  an  Appendix  of  Statutes  and  Full  Index.  By  J.  R.  Seager,  Registration 
Agent.     In  crown  Svo,  price  4j.,  cloth.     1881. 

Short  &  Mellor's  Practice  on  the  Crown 
Side  of  the  Queen's  Bench  Division  of  Her 
Majesty's  High  Court  of  Justice. 

(Founded  on  Corner's  Crown  Office  Practice),  including  Appeals  from  Inferior 
Courts ;  with  Appendices  of  Rules  and  Forms.  Second  Edition.  By  F.  H.  Short, 
Chief  Clerk  of  the  Crovm  Office,  and  Francis  Hamilton  Mellor,  M.A.,  K.C. 
In  royal  Svo,  price  30J.,  cloth.     igoS. 

Short's  Crown  Office    Rules  and  Forms, 

1886. 

The  Supreme  Court  of  Judicature  Acts  and  Rules  of  the  Supreme  Court,  1883, 
relating  to  the  Practice  on  the  Crown  side  of  the  Queen's  Bench  Division  ;  including  . 
Appeals  from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs  ;  together  with 
Notes,  Cases,  and  a  Full  Index.     By  F.  H.  Short,  Chief  Clerk  of  the  Crown 
Office.     In  Svo,  price  12s.,  cloth.     1S86. 
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Short's  Taxation  of  Costs  in  the  Crown 
Office. 

Comprising  a  Collection  of  Bills  of  Costs  in  the  Various  Matters  Taxable  in  that 
Office,  including  Costs  upon  the  Prosecution  of  Fraudulent  Bankrupts,  and  on 
Appeals  from  Inferior  Courts  ;  together  with  a  Table  of  Court  Fees,  and  a  Scale  of 
Costs  usually  allowed  to  Solicitors,  on  the  Taxation  of  Costs  on  the  Crown  Side  of 
the  Queen's  Bench  Division  of  the  High  Court  of  Justice.  By  Fredk.  H.  Short, 
Chief  Clerk  in  the  Crown  Office.     In  8vo,  price  lo;.,  cloth.     1879. 

Shower's  Cases  in  Parliament 

Resolved  and  Adjudged  upon  Petitions  and  Writs  of  Error.  Fourth  Edition. 
Containing  additional  cases  not  hitherto  reported.  Revised  and  Edited  by 
Richard  Loveland  Loveland,  of  the  Inner  Temple,  Barrister-at-Law ;  Editor 
of  "Kelyng's  Crown  Cases,"  and  "Hall's  Essay  on  the  Rights  of  the  Crown  in 
the  Seashore."    In  8vo,  price  4/.  4J.,  best  calf  binding.     1876. 

Simpson's  Law  and  Practice  relating  to 
Infants. 

Third  Edition.  By  E.  J.  Elgood,  B.  C.  L.  ,  M.  A. ,  of  Lincoln's  Inn,  Barrister-at-Law. 
In  Royal  8vo,  2\s.     1909. 

Slater's  Law  of  Arbitration  and  Awards. 

With  Appendix  containing  the  Statutes  relating  to  Arbitration,  and  a  collection 
of  Forms  and  Index,  By  JosHtjA  Slater,  of  Gray's  Inn,  Barrister-at-Law. 
Crown  8vo,  price  5^.  net,  cloth.  1913.  Fifth  Edition  by  A.  Crew,  of  Gray's  Inn, 
Barrister-at-Law. 

Slater's  Principles  of  Mercantile  Law. 

By  Joshua  Slater,  of  Gray's  Inn,  Barrister-at-Law.  Third  Edition.  Crown 
8vo,  price  ts.  bd.,  cloth.     1907. 

Smith's  Law  and  Practice  in  the  Ecclesi- 
astical Courts. 

For  the  use  of  Students.  By  Eustace  Smith,  of  the  Inner  Temple ;  author  of 
"A  Summary  of  Company  Law"  and  *' A  Summary  of  the  Law  and  Practice  in 
Admiralty."     Sixth  Edition,  in  8vo,  price  8^.,  cloth.     1911. 

"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair 
outline  of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the 
Courts  by  which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  think 
the  book  well  fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for 
the  propositions  contained  in  it." — Bar  Examination  Journal, 

Smith's  Law  and  Practice  in  Admiralty. 

For  the  use  of  Students.     By  Eustace  Smith,  of  the  Inner  Temple  ;  author  of 

**  A  Summary  of  Company  Law."    Fourth  Edition,  in  8vo,  price  loj.,  cloth.     1892. 

"The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  subject." — Solicitors*  JoumaL 

"  It  is,  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the 

hands  of  every  student  who  is  taking  up  Admiralty  Law  at  the  Final." — Law  Students*  youmal. 

"  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  small  compass. 
The  present  work  will  doubtless  be  received  with  satisfaction  equal  to  that  with  which  his  previous 
*  Summary '  has  been  met." — Oxford  and  Catnbridge  Undergraduates*  Journal. 

Smith's  Quarter  Sessions  Practice. 

A  Vade  Mecum  of  General  Practice  in  Appellate  and  Civil  Cases  at  Quarter 
Sessions.  By  Frederick  James  Smith,  of  the  Middle  Temple,  Barrister-at-Law, 
and  Recorder  of  Margate.     In  Royal  i2mo,  price  20J-.,  cloth.     1882. 
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Smith's  Short  Practical  Company  Forms. 

By  T.  Eustace  Smith,  of  the  Inner  Temple  and  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  "  A  Summary  of  the  Law  of  Companies, "  etc.,  assisted  by  Roland  E. 
Vaughan  Williams,  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price  8i., 
cloth.     1896. 

Smith's  Summary  of  the  Law  of  Com= 
panies'  under  the  Companies  Acts,  iqoS^- 
1913. 

By  T.  Eustace  Smith,  Barrister-at-Law.  Twelfth  Edition,  by  the  Author,  and 
C.  H.  Hicks.     In  8vo,  price  7j.  6rf.,  cloth.     1914. 

"The  author  of  this  handbook  tells  us  that  when  an  articled  student  reading  for  the  final 
examination,  he  felt  the  want  of  such  a  work  as  that  before  us,  wherein  could  be  found  the  main 
principles  of  a  law  relating  to  joint-stock  companies  .  .  .  Law  students  may  well  read  it ;  for 
Mr.  Smith  has  very  wisely  been  at  the  pains  of  giving  his  authority  for  all  his  statements  of  the  law 
or  of  practice,  as  applied  to  joint-stock  company  business  usually  transacted  in  solicitors'  chambers. 
Id  fact,  Mr.  Smith  has  by  his  little  book  offered  a  fresh  inducement  to  students  to  make  themselves — 
at  all  events,  to  some  extent — acquainted  with  company  law  as  a  separate  branch  of  study." — Laiv 
Titnes, 

"These  pages  give,  in  the  words  of  the  Preface,  '  as  briefly  and  concisely  as  possible  a  general 
view  both  of  the  principles  and  practice  of  the  law  affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case  is  the  very  language  of  the  statutes  Copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness,  and,  both  amongst  students  and  laymen, 
Mr.  Smith's  book  ^ught  to  meet  a  ready  sale." — Law  Journal. 

Snell's  Principles  of  Equity. 

Intended   for   the  use  of  Students  and  Practitioners.    Seventeenth   Edition.     By 
H,   G.   RiviNGTON,  M.A.  Oxon.,   and  A-  C.  Fountaine.    In  8vo,  price  21s., 
cloth.     1915. 
"This  new  Snell  is  a  tremendous  improvement,  audits  editors  have  certainly  earned  the  thanks 

of  this  generation  for  the  reforms  they  have  brought  about  in  that  venerable  publication 

Actually  what  they  have  succeeded  in  doing  is  to  make  the  book  at  least  three  times  as  valuable  as 

it  was  before We  are  inclined  to  think  that  with  the  aid  of  the  17th  edition  of  Snell  the 

industrious  student  will  find  that  the  second  paper  at  the  Final  is  the  easiest,  instead  of  being  the 
most  difficult  of  the  four." — 'I  he  Student's  Companion. 


South  African  Republic, 

Cases  decided  in  the  High  Court  of  the,  during  the  Year  1893,  as  reported  by 
J.  B.  M.  Hertzog,  B.A.,  LL.D.,  (late)  First  Puisne  Judge  of  the  Orange  Free 
State,  formerly  an  Advocate  of  the  High  Court  of  the  South  African  Republic. 
Translated  by  J.  Woodford  S.  Leonard,  B.A.,  LL.B.,  formerly  an  Advocate  of 
the  High  Court  of  the  South  African  Republic,  Advocate  of  the  Supreme  Court  of. 
the  Transvaal  Colony.  And  revised  by  the  Hon.  J.  G.  Kotze,  K.C,  late  Chief 
Justice  of  the  South  African  Republic,  subsequently  Attorney-General  of  Rhodesia, 
and  now  Judge  President  of  the  Eastern  Districts'  Court  in  the  Cape  Colony.  In 
royal  Svo,  bound  in  half-calf,  price  50^.  net ;  postage  i.j.  extra. 

South  African  Republic, 

The  Official  Reports  of  the  High  Court  of,  translated  into  English,  with  Index 
and  Table  of  Cases.  By  Walter  S.  Webber,  and  revised  by  the  Hon.  J.  G. 
KoTzi,  K.C.,  Late  Chief  Justice  of  the  South  African  Republic,  subsequently 
Attorney-General  of  Rhodesia,  and  now  Judge  President  of  the  Eastern  Districts' 
Court  in  the  Cape  Colony.  Vol.  I.— 1894.  Vol.  II.— 1895.  Vol.  III.— 1896. 
Vol.  IV.— 1897.  Translated  by  the  Hon.  Mr.  Justice  Kotze.  Vol.  V.— 1898. 
Vol.  VI.— 1899.  Translated  by  B.  de  KortA.  In  royal  8vo,  bound  in  half-calf, 
price  SOJ.  net  each  ;  post^e  is.  extra. 

South  African  Republic, 

Cases  decided  in  the  High  Court  of  the  Transvaal  Province,  July,  1877,  to  June,  l88i. 
With  Table  of  Cases  and  Alphabetical  Index.  Reported  by  J.  G.  Kotz6,  LL.B. 
(Lond.)     In  one  volume,  royal  Svo.     (Re-printed  1912.)    42j.net. 
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Story's  Commentaries    on    Equity  Juris= 
prudence. 

Second  English  Edition,  from  the  Twelfth  American  Edition.  By  W.  E.  Grigsby, 
LL.D.  (Lond.),  D.C.L.  (Oxon.),  and  of  the  Inner  Temple,  Barrister-at-Law. 
In  royal  8vo,  1,100  pages,  price  45^.,  cloth.     1892. 

"It  is  high  testimony  to  the  reputation  of  Story,  and  to  the  editorship  of  Dr.  Grigsby,  that  another 
edition  should  have  been  called  for.  .  .  .  The  work  has  been  rendered  more  perfect  by  additional 
Indices." — Law  Times. 

Tarring' s  Chapters  on  the  Law  relating 
to  the  Colonies. 

To  which  are  appended  Topical  Indexes  of  Cases  decided  in  the  Privy  Council  on 
Appeal  from  the  Colonies,  Channel  Islands  and  the  Isle  of  Man,  and  of  Cases 
relating  to  the  Colonies  decided  in  the  English  Courts  otherwise  than  on  Appeal  from 
the  Colonies.  By  Sir  Charles  James  Tarring,  sometime  Judge  of  H.B.M.'s 
Consular  Court,  Constantinople,  and  H.M.'s  Consul;  late  Chief  Justice  of  Grenada, 
W.  Indies;  Author  of  "British  Consular  Jurisdiction  in  the  East,"  "A  Turkish 
Grammar,"  &c.     Fourth  Edition,  royal  8vo,  price  2,2s.  6(/.,  cloth.     1913. 

Tarring's  British  Consular  Jurisdiction  in 
the  East. 

With  Topical  Indices  of  Cases  on  Appeal  from,  and  relating  to.  Consular  Courts  and 
Consuls ;  also  a  Collection  of  Statutes  concerning  Consuls.  By  C.  J.  Tarring, 
M.  A.,  Chief  Justice  of  Grenada.     In  8vo,  price  7j.  6(f.,  cloth.    1887. 

Tarring's  Analytical  Tables  of  the  Law  of 
Real  Property. 

Drawn  up  chiefly  from  Stephen's  Blackstone,  with  Notes.  By  C.  J.  Tarring,  of 
the  Inner  Temple,  Barrister-at-Law.     In  royal  8vo,  price  5/.,  cloth.     1882. 

"  Great  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables,  which 
will  be  found  of  much  service  to  students  of  the  Law  of  Real  Property." — Law  Times. 

Taswell=Langmead's    English     Constitu= 
tional  History. 

From  the  Teutonic  Invasion  to  the  Present  Time.  Designed  as  a  Text-book  for 
Students  and  others.  By  T.  P.  Taswell-Langmead,  B.C.L.,  of  Lincoln's  Inn, 
Barrister-at-Law,  formerly  Vinerian  Scholar  in  the  University  and  late  Professor  of 
Constitutional  Law  and  History,  University  College,  London.  Seventh  Edition, 
Revised  throughout,  with  Notes.  By  Philip  A.  Ashworth,  Barrister-at-Law ; 
Translator  of  Gneist's  "  History  of  the  English  Constitution."  In  8vo,  price  tjj., 
cloth.     1911. 

Thomas's  Leading  Statutes  Summarised. 

For  the  Use  of  Students.  By  Ernest  C.  Thomas,  Bacon  Scholar  of  the  Hon. 
Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford  ;  author  of  "  Leading 
Cases  in  Constitutional  Law  Briefly  Stated. "  In  one  volume,  8vo,  price  gj. ,  cloth.  1878. 

Thomas's  Leading  Cases  in  Constitutional 
Law. 

Briefly  Stated,  with  Introduction  and  Notes.  By  Ernest  C.  Thomas,  Bacon 
Scholar  of  the  Hon.  Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford. 
Fourth  Edition  by  C.  L.  Attenborough,  of  the  Inner  Temple,  Barrister-at-Law. 
In  8vo,  enlarged,  price  (>s.,  cloth.     1908. 
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Trial  of  Adelaide  Bartlett  for  Murder. 

Complete  and  Revised  Report.  Edited  by  Edward  Beal,  B.A.,  of  the  Middle 
Temple,  Barrister-at-Law.  With  a  Preface  by  Sir  Edward  Clarke,  K.  C.  In  8vo, 
price  10^.,  cloth.     1886. 

Van    Leeuwen's    Commentaries    on    the 
Roman = Dutch  Law. 

Revised  and  Edited  with  Notes  in  Tvfo  Volumes  by  C.  W.  Decker,  Advocate. 
Translated  from  the  original  Dutch  by  J.  G.  KoTZfi,  LL.B.,  of  the  Inner  Temple, 
Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Facsimile  Portrait  in 
the  Edition  by  Decker  of  1780.     In  2  Vols.,  royal  8vo. 

Voysey's  Inland  Revenue  Affidavits. 

How  to  Prepare  and  Deliver  them  for  the  Payment  of  Estate  Duty  before  obtaining 
a  Grant  of  Probate  or  Letters  of  Administration  in  England ;  including  Special 
Notes  on  Aggregation,  Second  Grants,  Reseals,  Joint  Property,  "  Killed  in  War  " 
Cases,  etc.  By  J.  O.  Voysey,  Estate  Duty  Office,  Somerset  House.  In  8vo, 
price  2J.  6d.  net,  sewed.     1915. 

Walker's  Compendium  of  the  Law  re= 
lating  to  Executors  and  Administrators. 

With  an  Appendix  of  Statutes,  Annotated  by  means  of  References  to  the  Text. 
By  W.  Gregory  Walker,  B.A.,  Barrister-at-Law,  and  Edgar  J.  Elgood, 
B.C.L.,  M.A.,  Barrister-at-Law.  Fourth  Edition  by  E.  J.  Elgood,  B.C.L.,  M.A. 
In  one  volume,  8vo,  price  2IJ.,  cloth.     1905. 

"We  higlily  approve  of  Mr.  Walker's  arrangement The  Notes  are  full,  and  as  far  as  we 

have  been    able   to  ascertain,  carefully  and  accurately  compiled We  can  commend  it  as 

bearing  on  its  face  evidence  of  skilful  and  careful  labotur,  and  we  anticipate  that  it  will  be  found  a 
very  acceptable  substitute  for  the  ponderous  tomes  of  the  much  esteemed  and  valued  Williams." — 
Za-zv  Times. 

"  Mr.  Walker  is  fortunate  in  his  choice  of  a  subject,  and  the  power  of  treating  it  succinctly  ;  for 
the  ponderous  tomes  of  Williams,  however  satisfactory  as  an  authority,  are  necessarily  inconvenient 
for  reference  as  well  as  expensive.  ....  On  the  whole  we  are  inclined  to  think  the  book  a  good 
and  useful  one." — Law  youmal. 

Walker's  Partition  Acts,    1868  &   1876. 

A  Manual  of  the  Law  of  Partition  and  of  Sale,  in  Lieu  of  Partition.  With  the 
Decided  Cases,  and  an  Appendix  containing  Judgments  and  Orders.  By  W. 
Gregory  Walker,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition, 
in  8vo,  price  8^. ,  cloth.     1882. 

Walker  &  Elgood's  Administration  of 
Deceased  Persons  by  the  Chancery  Division 
of  the  High  Court  of  Justice. 

With  an  Addenda  giving  the  alterations  effected  by  the  New  Rules  of  1883,  and  an 
Appendix  of  Orders  and  Forms,  Annotated  by  References  to  the  Text.  By  W. 
Gregory  Walker  and  Edgar  J.  Elgood,  of  Lincoln's  Inn,  Barristers-at-Law. 
In  8vo,  price  15^.,  cloth.     1883. 

Wertheimer's  Law  relating  to  Clubs. 

By  the  late  John  Wbrtheimer,  Barrister-at-Law.  Fourth  Edition,  by  A.  W. 
Chaster,  Barrister-at-Law.     In  crown  8vo,  price  lOJ.  cloth.     1913. 

' '  A  convenient  handbook,  drawn  up  with  great  judgment  and  perspicuity."— AToraiKj-  Past. 

"  Both  useful  and  interesting  to  those  interested  in  club  management.  '—Lmv  Times. 

"This  is  a  very  neat  little  book  on  an  interesting  subject.  The  law  is  accurately  and  well 
expressed." — Law  Journal. 
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Westbury's  (Lord)  Decisions  in  the 
European  Arbitration. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law.  Part  I., 
price  7^-  (>d.,  sewed. 

Whiteley's  Licensing  Acts. 

Fourth  Edition.  A  Complete  Treatise  on  the  Licensing  (Consolidation)  Act,  1910  ; 
Part  IL  of  the  Finance  (,1909-1910)  Act,  1910 ;  and  other  relevant  Acts  fully 
explained  with  Notes.  By  George  Cecil  Whiteley,  M.A.  (Cantab.),  of  the 
Middle  Temple,  Barrister-at-Law,  Editor  of  the  Third  Edition  of  "Whiteley's 
Licensing  Laws,"  Author  of  "The  Licensing  Act,  1902,"  "The  Licensing  Act, 
1904,"  and  "The  New  Duties  on  Liquor  Licences  under  the  Finance  (1909-1910) 
Act,  1910,"  and  Sidney  H.  Lamb,  of  the  Middle  Temple,  Barrister-at-Law.  In 
demy  Svo,  price  \2s.  6d. 

Whiteley.  The  New  Duties  on  Liquor 
Licences  in  England  and  Wales  under  the 
Finance  (1909=1910)  Act. 

By  George  Cecil  Whiteley,  M.A.  Cantab.,  of  the  Middle  Temple,  Barrister- 
at-Law,  Editor  of  the  Third  Edition  of  "  Whiteley's  Licensing  Laws,"  and  Author 
of  "The  Licensing  Act,  1902,"  and  "  The  Licensing  Act,  1904 — 1910."  PriceSJ.net. 

Williams'  Petition  in  Chancery  and 
Lunacy. 

Including  the  Settled  Estates  Act,  Lands  Clauses  Act,  Trustee  Act,  Winding-up 
Petitions,  Petitions  Relating  to  Solicitors,  Infants,  etc.,  etc.  With  an  Appendix  of 
Forms  and  Precedents.  By  Sydney  E.  Williams,  Barrister-at-Law.  In  one 
volume,  Svo,  price  lis.,  cloth.     1880. 

Williams'   Epitome  of  Railway  Law. 

Being,  Part  I. — The  Carriage  of  Goods.  Part  II. — The  Carriage  op 
Passengers.  Part  III. — Railways  and  the  Public.  By  E.  E.  G.  Williams, 
of  the  Inner  Temple,  and  South  Eastern  Circuit,  Barrister-at-Law.  In  royal  i2mo, 
price  5^.  net.     1912. 

Willis's  Negotiable  Securities. 

Contained  in  a  Course  of  Six  Lectures.  Delivered  by  William  Willis,  Esq.,  K.C., 
at  the,  request  of  the  Council  of  Legal  Education.  Third  Edition,  by  Joseph 
Hurst,  Barrister-at-Law,  in  Svo,  price  Ts.  6d,y  cloth.     1912. 

"  No  one  can  fail  to  benefit  by  a  careful  perusal  of  this  volume." — Irish  Law  Timei. 

"  We  heartily  comiinend  them,  not  only  to  the  student,  but  to  everybody — lawyer  and  commercial 
man  alike." — The  AccoUntig,nt' 

"  Mr.  Willis  is  an  authority  second  to  none  on  the  subject,  and  in  these  lectures  he  summarized 
for  the  benefit  not  only  of  his  confreres,  but  of  the  lay  public  the  knowledge  he  has  gained  through 
close  study  and  lengthy  experience." 

Willis's  Law  of  Contract  of  Sale. 

Contained  in  a  Course  of  Six  Lectures.  Delivered  by  William  Willis,  one  of  His 
Majesty's  Counsel.  At  the  request  of  the  Council  of  Legal  Education.  In  Svo, 
price  Ts.  dd.,  cloth.     1902. 

Wilshere's  Analysis  of  Taswell=Lang= 
mead's  Constitutional  History. 

By  A.  M.  Wilshere,  LL.B.,  Barrister-at-Law,  of  Gray's  Inn.  In  crown  Svo, 
price  3^.  net.     191 1. 
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